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14757Z7F MentorMeritor LL C and MerterMeritor Transmission Corporation v. Eaton
Corporation-

Civ. No. 06-623-SLR

PRELIMINARY JURY INSTRUCTIONS — DAMAGES PHASE

Introduction-

JURY INSTRUCTION NO. 1

INTRODUCTION

Now that you have been sworn in, | have the following preliminary instructions for

guidance on your role asjurorsin this case.

Thisisalawsuit arising under the federal antitrust laws known as the Sherman Act and

guality-and-the greatest-material-progress.This The lawsuit was filed in 2006 by two
separaterel ated companies—_-- ZF Meritor LL C (which | will refer to as“ZF Meritor”) and
Meritor Transmission Corporation and-ZF-Meriter LLC\While both-Meritor Transmission-

! Preliminary Jury Instructions from Liability Trial (D.l. 229) at 13.
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them-cotectiveby(which | will r t “Meritor”). I will r to both of th

" Plaintiffs. The-defendant-in-thiscaseis’_Plaintiff theD t com n Eaton

Corporation, which | will refer to as ™" Eaton"-er"Defendant".”2
Meritor,- ZFM-Plaintiffs and Eaton,-at-various times between-1989-and-2007-each

manufactured and sold heavy duty truck transmissions te-truek-manufacturersia-Nerth-America-

TFherearein North America® Prior to Meritor entering the market, Eaton was, and remained at all

licable times, th minant li f h ty truck tr i nsin North America*

throughout tri “OEMS’ (which for “ Original Equipment Manufacturers’).® The four

OEMs are the only direct purchasers of heavy duty truck transmissions, with the ultimate

nsum ing the truck 6

2
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Seme-thme-between-July-2000-and-November-2002,-Eaton entered into long-term supphy-

agreements-semetimesreferred-to-as "L TAs" or contracts, called “LTAS,” with each of the four

OEMs. These LTAswere of alongeran extended duration-than-previeus-supphy-agreements-and-
iaeluded, and contained provisions such as high market share commitments, which required each
of the OEM s to purchase a-high-percentagenearly all of theixits heavy duty truck transmissions

from Eaton in order to obtain price-concessions-and/or 3 rebate-paymentsrebatesand

3
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reserve fr nfett mpetition in the marketplace. The antitrust laws rest on the

central premise that competition produces the best allocation of our economic resources, the

lowest prices, the highest quality, and the greatest material progress.’ In bringing this| it
Plaintiffs alleged that Eaton had monopoly power in the North American market for heavy duty

truck transmissions and that Eaton used that power, through its menepely-pewer-and-LTAS to-
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decided in favor of Plaintiffs.Theliability-trialboth Plaintiffs. It found that the relevant market was

h ty truck tr issions in North Ameri that Eaton had monopol wer in th
market. |t further found that Eaton broke thr titrust | th h of Eaton’sviolation
of law caused both Plaintiffs antitrust injuries.’* Specifically, the first jury found that:

1-- Eaton untawfullywillfully acquired or maintained monopoly power in the Nerth-

American-heavy-duty-truck-transmissionrel evant market by engaging in anticompetitive cenductacts or

practices, in violation of Section 2 of the Sherman Act:.*2 Anticompetitive acts are acts, other
th mpetition on the merits, which have the eff f pr ting or ludin mpetition or
frustrating the efforts of oth mpanies t m for mers within the r t market.’3

The first jury also found that:

2 Eaton-entered-into-- A contract(s), combination, or conspiracy with-othersexisted
between Eaton and the OEM s that unreasonably restrained trade or foreclosed competition in a
substantial portion of the relevant market, in violation of Section 1 of the Sherman Act:;** and
that

3--- Eaton-entered-inte’ s contracts forwith the sale-of-heavy-duty transmissiens thatOEMS
constituted de facto exclusive dealing contracts;, and Eaton entered into a significantsufficient
number of defacte-exclusive-dealingsuch contracts such-that-defendant'sconductso asto

substantially tessened|essen competition or tendedtend to create a monopoly in the Neorth-

American-heavy duty transmissientruck transmissions market_in North America, in violation of

Section 3 of the Clayton Act.'®
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4. withThefirst jury also found that, with respect to each of these violations of law,

the harmto-competitioncompetitive harms associated with Eaton” s unlawful conduct outweighed
any competitive benefits-and articulated by Eaton. And that jury found that each of Eaton’s

16 | iability Verdict Form (D.l. 216) at 2-5. 5

(SN
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RY INSTRUCTION NO. 2
DUTY OF JURY
It will be your duty to decide what the facts are, based solely on the evidence as presented
at trial. You, and you aone, are the judges of the facts. You will have to apply those facts to the

law as | will instruct you at the close of evidence. Y ou must follow that law-Hewever,nething_

whether you agree with it or not.?

21 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 14, edited slightly.
22 NQM

2 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 17.
9
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Y the j f the facts. | will decide which rules of | ly to thi .
Nothing | say or do during the course of thetrial isintended to indicate what your verdict should
be.?

TheWith respect to the evidence, the evidence from which you will find the facts will
consist of the testimony of witnesses and documents and other things admitted into evidence.?®
Some of the documents and testimony that were admitted as evidence in the liability phase trial
will aso be used as evidence during this damages phase trial. Evidence from the liability_phase
tria is entitled to the same consideration and is to be judged, insofar as possible, in the same way
as evidence being admitted for the first time during this damages phase trial .2° In addition, the
evidence may include certain facts as agreed to by the parties or as | instruct you.?’

In the course of the case, you may hear previously taken deposition testimony. A
deposition is the sworn testimony of awitness taken beforetrial. The witnessis placed under
oath and swears to tell the truth, and lawyers from each party may ask questions. A court
reporter is present and records the questions and answers. Deposition testimony is entitled to the
same consideration and is to be judged, insofar as possible, in the same way as if the witness had
been present to testify at trial .2

As--have previously-stated;you-willY ou may aso hear testimony taken from the first part
of the case—tria —theliability phase trial. That testimony was taken during the first trial, the

witness was placed under oath and swore to tell the truth, and the lawyers from each party were

2 Prelimi onst ability Trial ( |

26 New — modeled off of Prel
deposition testimony at 17.
28 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 17.

10
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able to ask questions. A court reporter was present and recorded the questions and answers.

Testimony

from the |IabI|ItyM trial is entitled to the same consi deratlon and |sto be judged msofar as
possible, in the same way as if the witness had been present to testify in this trial.?®

In judging the facts, it will be up to you to decide which witnesses to believe, which
witnesses not to believe, and how much of any witness’ testimony to accept or reject.*

As-previeushy-mentioned|n the course of thetrial, you will also hear from expert
witnesses. When knowledge of technical subject matter may be helpful to the jury, a person who
has special training or experience in that technical field — that person is called an expert
witness —-- is permitted to state his or her opinion on those technical matters. However, you are
not required to accept that opinion. Aswith any other witness, it is up to you to decide whether

to rely upon it and how much weight to give that testimony.3!

Certain things are not evidence. Statements, arguments and questions by lawyers are not

evidence.,_athough the |lawyers may refer to evidence in connection with their opening and
closing statements. Objections to questions are not evidence. Lawyers have an obligation to

thelir clients to make an objection when they believe testimony or exhibits being offered into
evidence are not admissible under the Rules of Evidence. Y ou should not be influenced by a
lawyer's objection or by my ruling on the objection. If | sustain or uphold the objection, and find

the matter is not admissible, you should ignore the question-and or other item of evidence. If |

29N

30 Preliminary Jury Instructions from Liability Trial at 19.

32NQN

11
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overrule an objection and allow the matter in evidence, you should consider the testimony or
other item of evidence as you would any evidence. If | instruct you during the trial that some
item of evidence is admitted for alimited purpose, you must follow that instruction and consider

the evldencefor that purpose only. 1 will mstruct you further during thetrlal if this happens

Now, afew words about your conduct as jurors. Y ou should not reach any conclusions as
to the issues presented until all the evidence isin and you have been given your final instructions.
Y ou may write questions down and give them to my courtroom deputy. She will give the
guestionsto me and | will pass them along to the attorneys, who may or may not try to
incorporate your questions into their examinations.~Y-eu>*

Finally, you must only consider the evidence presented in the courtroom. Anything you
see or hear outside the courtroom is not evidence and must be disregarded. Do not read or listen
to anything touching on this case, the parties-or on the antitrust laws generally, that is not
admitted into evidence, except as| allow. By that | mean, if there may be a newspaper or internet
article or radio or television report relating to this case-erthe parties; or the antitrust laws, do not
read the article or watch or listen to the report. In addition, do not try to do any independent
research or investigation on your own, or speak to anyone other than as | specifically allow, on
matters relating to this case-erthe parties; or to the antitrust lawsin general, including on the
telephone, in person, on the internet or through social media. *

The proceedings during the trial will be transcribed by court reporters; however, it is not
the practice of this Court to make thetrial transcripts available to jurors. Y ou must rely on your
own recollection of what testimony was presented and how credible that testimony was. 3

If you wish, you may take notes to help you remember what witnesses said. My

courtroom deputy will arrange for pens, pencils and paper-_far you after the attorneys complete

3 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 18,
34 Prellmlnarv Jury Instructlonsfrom L|ab|I|tv Trlal (D.1. 229) at 19.

36 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 20.
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their opening statements. If you do take notes, please keep them to yourself until the end of the
trial when you and your fellow jurors go to the jury room to decide the case. Here are some other
specific points to keep in mind about note-taking. First, note-taking is permitted, but it is not
required. You are not required to take notes. Flew_How many notes you want to take, if any, is

enti rer up to you Second, please make sure that note-taking does not distract you from your

%4;&68 tasks asjurors. You must listen to al the teetlmony of each W|tness You also need to
decide whether and how much to believe each witness. That will require you to watch the
appearance, behavior, and manner of each witness while he or sheistestifying. Y ou cannot write
down everything that is said, and there is always afear that ajuror will focus so much on
note-taking that he or she will miss the opportunity to make important observations. Third, your
notes are memory aids; they are not evidence. Notes are not arecord or written transcript of the
trial. Whether or not you take notes, you will need to rely on your own memory of what was
said. Notes are only to assist your memory; you should not be overly influenced by notes.’

Now —= and this does not have to do with note-taking —= please wear your juror

identification tags every day so that the parties can avoid engaging you in conversation, thereby

bri ngl ng your impartiality into question.

Course-of the Trial- Once the trial has begun, the attorneys will have three opportunities to
talk to you. Thefirst opportunity isthe opening statement. During the opening statements, the
attorneys will introduce their respective stories to you. _As I've already instructed, what the
lawyers say is not evidence,* but, because evidence has already been admitted in the liability

phase, the lawyers may show or tell you about evidence in their opening statements.® It will
be up to you to determine whether the evidence — including the testimony of the witnesses

and the admitted documents — supports what the lawyers say in their opening statements.
The second opportunity that the lawyers have to talk to you is during transition statements.
Lawyers are permitted to make transition statements whenever they call a witness to the stand,
to introduce the witness and to briefly explain the relevance of the witness anticipated
testimony. Finally, after all the evidence is in, the lawyers will offer closing arguments to
summarize and interpret the evidence for you and to tie the evidence to their story. | will then
give you instructions on the law and describe for you the damages matters you must resolve.
Y ou will then retire to the jury room to deliberate on your verdict.?

37 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 21.
38 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 21.

39 New. 12
4 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 22.
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ALTERNATE BURDEN OF PROOFE INSTRUCTION

JURY INSTRUCTION NO. 3

Plaintiffs’ profit rv m to what they would h had Eaton’ titr

14
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“Id.
4 Preliminary Jury Instructions from Liability Trial (D.l. 229) at 15, edited slightly.

4 Prelimin ry Instructions from Liability Trial (D.l. 22 1 it ightly.

15
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Th f wh familiar with crimin will have h the term proof

16
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