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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

|

STATE OF NEW YORE, BY ATTORNEY ;
GEMNERAT ANDEEW M. £TJOMO, } C. A. No. (9-827 (JIF) -
Plaintit, ;
)
v, )
INTEL CORPORATION, 3 Delaware ; JURY TRIAL DEMANDED
corporation, )]
) Public ¥Yersion:
Prefendant. } January 12, 2010
}
}
}
J
ANSWER

Defendant INTEL CORPORATION (“Tutel™), by and through is undessigned attorneys,
 hereby files ita angwer to Plantiff’s Complaint dated November 3, 2009, admitting, denying and
otherwise stating as follows (the nambered paragraphs comespond o those in Plaintiffs
Complaint).

Respenses to Individual Paragraphs

Tntel hereby responds to the individual parsgraphs of the Complaint as follows:

1. lited denies the allegations of paragraph 1. Intel states that it has not engaged in
““a systematic worldwide campaign of illegal, exclusionary conduct.™ Rather, Intel has competed
aggressively, but lawfully, on the merits by increasing output, improving efheiency, lowering

prices, and improving the performance of its microprocessors and related products. Intel denies
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“that it has “exacted exclusive or near-exclusive agreements™ in exchange for “payments.”
Instead, Tntel has suceesstully competed on the ments against its cnmpe:ﬁtprs for business with
the large OEMs {many of whem are larger than Irdel}, ofien in bidding sitnations dictated by the
QOEM: by providing discounts for contested business. Intel has both won and lost business,
based on the attractiveness of its affers on the merits. Intel has not “robbed” its competitors of
an, opportunity to cnmﬁf:’r& During the relevant period, the market has been fiercely competitive.
To give but one example, AMD increased its revenus shere of microprocessors used in servers
from virtally zero in early 2003 to approximately 33% in 2006,

The Complaint iz based on = fundamental inconsistency — it acouses Intel of ﬂﬁmharging;
its GU..‘.:‘TDEH‘.'I’S, but the mechanism throvgh which it claines that Inta;:,l overcharged cusiomers is
discounting. 11 takes the irrational position that price competition :&ﬁm the larger player in ﬂ’.‘l.ﬁ
marlcet i saticempetitive and leads to higher, not lower prices.] The Complaint also takes a

highly selective approach bo citation of evidence to support its theories. As set forth in the

paragraphs below, the Complaint regularly quotes material taken out of coniext and ﬁrcsents itin

a migleading fashion The Complesint ignores a massive amovgt ¢f additional evidence, provide=d
. to the NYAG during its investigation, that refutes its claims. Throughout ifs answer, Iritel cites
to a small portion of this evidence, much of which 18 sulject o a Protective Order and sarmot yet

be disclosed publicly, but which depicts a much different picture of competition, one consistent

1 While the Complaint purports to promote price competition, it singles ot Tutel
discounting as being “anticompetitive” and even goes so far as 1o use terms like “hnbery,”
even though such a ternn ~well-established in Jaw ag being a payinent to induce a breach of
duty, and not a rebate — obvionsly has no place in this case.
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with reality and with the ungualified and indisputable performance of the ma.r]s:ﬂtpla,::; That
marketplace performance contradicts every aspect of the Complaint. Throughout the peried
cited in the Complaint, the micioprocessor market hﬂs produced dramatically better perfonming
microprocessors, operating at lower power, and sold at lower prices, and output has expanded

materially vear after year, 1o the benefii of consumers, inclnding those in New York.

Dmmsinﬁ Prices and Expandine Ouipot

Paragraph 1 conterids that Infel’s alleged conduet raised the prices of microprocessons
and the products containing them. In reality, from 1999 to the present, according to U5, Burean
of Labor Statistics data, microprocessor prices, adjusted for quality, declined at an anpual rate of
42%, Thisate of decling was greater than that of any of the 1,200 products that the Bureau
tracks, including any other high-fechnology product. During the same period, the quality-
adjugted price of persong] computers declined at an emmual tafe of 23%.

And contrary to the Complaint’s allegation that Intel’s conduet reduced ontpat, sales of
%86 microprocessors grew from 136.5 milljon in 1999 to 324.7 million in 2008. During the tirme
whien the Cornplaint alleges that Intel was sappressing ouiput, fnfel made repeated multi-billion
dollar investments in new semiconductor marufaciuring capacity, even during business
downtumns. Most recently, in Fehroary 2009 Tel annovnced a §7 billion investment in 1.5
nramifacturing, in the midst of ﬂze worst buginess dnﬁ'niuml. in decades.

Dramatic Increases in [nnovation.

Paragraph 1 alleges that Intel’s conduct has been detrimental to innovation. Pt the
period covered by the Complaini has been characterized by rapid innovation that has increased
the furcticnality and performance of micraprocessors and the platforms into which they are

incorporated. Dunng this period, Intel, among other things:

pmnes
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o Shifted 1o dual—m;e and multi-core nuctoprocessars, 50 that mast personal
computers (PCs) today are sold with microprocessors that contain the “braing” of
at least two separate microprocessors;

. Redu@ MICTOPIOcessOT power consumption to improve energy efficiency and
enable prolonged battery life;

s [Introduced ihe Centrino mobile technulﬁ gy, the first mobile compufing platform
aptimized for long battery life and wirsless commectivity, which sparked an
explosion in mobile computing and brought abeut a paradigm shift in computing
toward mohility; |

s Introduced uther.impﬂrtant platform-level innovations, including technologies that
enable IT departments to diagnose and repair problemns with PCs remotely, even
when they are tirmed off; |

= Incorporaied cache memory onto i3 microproceszors and has since dramatically
increased the amounts of memory o MICTHPIOCessors, |

» . Consistently led in transifioning to new manufactring technolopics that in each
generaftion doubled the number of transistors that conld be packed into the same
area of a mcroprocessor chip; and

s+  Consistently led in manufacturing innovations, including it development of the
high-k metal gate tectmology, which Computersvorld called “one of the most
significant technolopical advances in the past several decades.”

Competition has spurred innovation by Advanced Micro Devices (“AMD™). AMD also
meorporated important inncvations durng this period, including 64-bit extensions to the x86

microprocessor architecture, a pomi-to-point link for molti-processor gystems, and the '
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infroduction of an ittegrated memory controller in an x86 mictoprocessor for the first ime smce

Tntel’s 45651 processor. §

This extraordinary incfease in mnovation s a reflection of increasing investments in

research and development. In 1999, Intel spent 33.1 billion on research and dwelapﬁ:uent, and
AMD spent $636 million. In 2008, Intel spent §5.7 hillion on R&D, and AMD spent §1.8
hillion, pearly thres times as much as it spent in, 1999, These nge investments in research and

development have been spurred by the very competition gondemned in, the NYAG complaint.

2. Intel admits that AMD was a competitor in 2001, Intel states that AN has been
a competitor of Tufel for nearly 30 years. E}mept as expressly admirted, Intel denies the
allegations of paragraph 2. Infel states that, vontrary to allegations of paragraph 2, AMD
consistently lagged Inte] in addressing the stahﬂity, guality, manageability, security and
performance concerns of cotporate customers and that these critteal failures, and AMD’s failure

to build s competitive mobils microprocessor, not allsged Intel misconduct, account for AMDY’s

lack of auccess in the corporate segment. Intel demies that buginess customers “nereasingly™

songht AMD) computers. Tntel further states that || | | GG

cited or acknowledged by Plaintiff,
3. Infel denjes the allegations of patapraph 3. Initel states that it provided discounted
pricing to custamers to meet competition, typically in the form of rebates that reduced the

purchase price paid by a customer to Intel. Contrary 1o the allegations in the Complaint, these
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rebates are discowumts, not “paymmernts.” These discomts were llamvided to meet competition and
bensfited Intel’s costemers by reducing the cost of Intel’s products. Iutel further states that many
qf its customeys are very large comnpanies whose purchases of microprocessors and related
products amount to billions of dollars, :md thus the amount of Intel’s above-cost discounts cifed
in the Complaint reflect and are proporfional to the overall cost of the mictoprocessors
purchased. |
4, Intel denies the allegations of paragraph 4. Intel states that it provides discounis
to OEMSs to 1neef cormpetition and to help OEMs .cmnpete in the marketplace sgainst systemns
hased on micropiocessors other than Tntel’s. Infel siates that 1t ofien contribntes rescurees to
| joint developrnent efforts with s costomers for new computer producis containing Intel
microprocessors, and that thewe efforts have led to new, iInnovative producis in the marketplace.
Infel further siates that it bas neither “ended” any joint development efforts az “retaliation”™ for «
customer use of AMD mictoprocessors, nor maie Ijmzzats o do so.
5. Intel lacks sofficient information or belief to admit or deny the allegation that
OFEMz have “natrow profit margins,” and on that bagis denies that a]lagaﬁuﬁ_ Intel otherwise
denies the allegations of paragraph 5. | |
6. Intel admits that it had writien agreements starting in December 2002 with HP to
sell microprocessors to be iﬁcluded in desktop systerns to be sold to corporate mmam. Theze
agreements, referred 10 as the “HIFFA™ agreements, were one year in length, with 30-day mu_tua.l
termination provisions. The first HPA agreement, called “HPA1,” was extended monthly by
mufual agreement until June 1, 2004, when HPAZ was made effective. The HPA1 and HPAZ

agreements provided HP with, among other things, a negotiated amonnt of rebates, credited

o
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quarterly, based on anficipated volumes of microprocessor purchases by HP. Intel states that HP

| without

“retaliation” from Intel. Intel firther states that [ RGN

_ Except as expressly admifted, Intel denies the allegations of
paragraph 6.
7. Tntel denies the allegations of paragraph 7. Intel states that IBM cancelled the

“ AMD-based product” for the server segment referred to in paragraph 7 || ETIGEEEE

_B. [ntel denies the allepations of paragraph 8. Infel stafes that the history of

microprocessor competition and innovation resoundingly contradicts the allegations of
pa:ragrai'lh 8. Intel siates that according to data published 'b;_v the United Stafes governiment’s
Burean of Labor Stafistics (“BLEY), the quality-adjusied price of microprocessors has fallen 42%
anmually over the last ten years. Furthermore, the quality-adjusted price of microprocessors has
declined more rapidly than asy of the 1,200 produet categories monitored by the BLS, including
all other high-technelogy products. This is the exact opposite of what would be expected if a
company engaged in improper conduct to maintain menopoly power (where prices would nise,
output would decrease, and innovation wodld be stifled).

9, Intel admits that nothing in the antifrust laws prevents Intel from competing on
the merits, including through innovation or price cuts, and admits that Intel has competed in such,

a fachion. Intel siates that the NY AG s view of the antitrust laws would inhibit, not benefit
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compefition, Intel admits that the Complaint secks damages and wjunctive relief. Exeept as
expressly admitted, Intel denies the gllegations of paragraph 9.

| 10,  Tmtel admits that the Complaint purports to allege violations of the Sherman Act,
15 U.8.C. § 2, and that subject maiter juiisdiction is claimed under sections 4, 12, and 16 of the
Clayton Act, 15 UB.C. §§ 15,22, and 26, Intel further admits {hat the Enmplain‘t parports fo
allege violations of state antitrast laws, and of the New York State Bxecufive Lﬁw, and secks
dmages and civil penaliies, ag well ag injunctive and other e_quif:able relief ander those siaie
lawws. Fxoept as expressly admitted, Intel denies the allegations of paragraph 10.

11.  Infel admits that the Contplaint clafms subject matter jurisdicticn over the federal
. claims under 28 U.8.C. §§ 1331 and 1337, and over the state law ciaims vnder 28 UB.C. § 1367.
Exoept as expressly admitted, Iutel denies the allegations of paragraph. 11.

12, Tatel admits that the Court has personal jurisdiction over it. Iiel niotes that this
paragraph refers to “Defendants,” but that it is the only defendant named in the action. Bxcept as
expressly admitted, Iutel denies the allegations of paragraph 12.

13, Iniel admits the allegations of paragraph 13

14.  Intel admits that Plaintiff is a sovereign state and that it purports to bring this
action as a sovereign state, in its proprietary capacity and as otherwise avihonzed by law on
beha]f of* (m) the State itself, tncluding all 6f its branches, departments, ageneics or other parts
thereof; (b) non-State public entities; and {¢) New York consumers who purchased ¥86 CPUs or
x86 CPU-comtaining products directly or indirectly from Defendant. Intel admits that the

Attorney General is a duly-constituted officer anthiorized to vepresent the State of New Yorlc



Case 1:09-cv-00827-JJF Document 16 Filed 01/12/10 Page 9 of 119

Except as expressly admitted, Intel lacks sufficient iﬁﬁal:matian ar belief to admit or deny the

allegations of paragraph 14 and on that basis denies them.

15.  Imtel admits that it is a Delaware corporation with its principal execuiive offices in.
Samta Clarg, California. Intel further admits that it conduets business directly and through
wholly-owned subsidiaries. ntel admits that it desipns, produces, and sells, among other things,
a vatiety of microprocessors, flash memery devices, and silicon-based products for uge in the
computer and communications industnes worldwide. Except as expressly admitted, Tntel denies
the allegations of paragraph 13.

16. - Tatel admits the allepations of paragraph 16, Infel states that, through cqnj:inual
. invesiment and innovation, it hags been an industry leader in the development of process and
manufactiring technology to prodice microprocessors and that this innovation has led to bettex
performing micToprocessors, using less power, made af lower cost.

17.  Inte] lacks informatfion or belief sufficient to admit or deny the state of mind of
COMPULer USETS concerming the impnrtanca_crf #f instroction get versug the computer
microarchiteciure and on that basis denies those allegations. Intel admits that software programs
are written to execule an instnuction sef, Except as expressly admitted, Tufel denies the
allegations of paragraph 17.

1%, Turtel admits that except for Ttanium, the microprocessors or CPUs referenced i
the Complaint are known as “x$6” mictoprocessors in reference to the specific instruction set
that the microprocessor recegmzes. Infel denies the x86 microprocessors constitute a separate

yelevant market. Intel states the success of the %86 architecture is due w 2 number of factors,
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including Intel’s consistent record of innovation, and not merely Itz selection by IBM in the early
1980°s. Except as expressly admitted, Intel denies the allegations of paragraph 18.

19.  Intel admits that [BM requested that there be a second source for 286
microptocessors, and AMD was chosen far thai tole. Intel states that, commencing in 1935,
AMD began ta develop %86 microprocessors that were nof merely clones of Intel
micropracessors, and had some successes and thilures in its efforts, baéeﬂ on AMDY 3 ability to
degign, manufacture, and market its products, and its relative success was based op. AMD"s
ability to compete on the merits. Except as expressly admitted, Intel denies the aflegations of
paragraph 15,

20.  Intel admits that, as a general matter, mim::prncassuré are not sold directly for
final use to businesses or consumers, but as contponents of desktop, mobile, and server
cornputers, Intel states that computers today are typically manufactured by what are known as
Original Design Mamuifacturers (“CDMs™), often on behalf of OEMs. Iniel admifs that OEMs
m]_lectivel_y and individually are Infel’s Jargest customers. Except as expressly admitfed, Intel
E denies the allegations of paragraph 20

21.  Intel admits that microprocessors gold for use in servers offen have higher gross
marging than microprocessors sold for use in other types of computers, such a§ deskiop, mobile,
or nethooks. Tntel states fhat the downstream market for computer systems of all kinds is bighly
énmpctitive and that its OEM customers possess and e:_mtcise considerable negotiating power i
their dealings with Intel. Except as expressly admitted, Indel denies the allegations of paragraph

21.

10
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22, Imtel admits that there are beneflts of close cooperation be:tv.re;e:: 4 MICTOPIOCESSOr
manufacturer and an OEM for both parties, as well as end.users. Intel states this Increases the
power of ﬂm OEMs to negofiate for better sales terms, inclnding pricing, from their
microprocessor suppliers. Exoept as expressly admitted, Intel denies the allegations of paragraph
22,

23_ Imtel admifs that jts share of x86 microprocassors sold over the past decade by
unit volnme has generally ranged from hetween 70 and 85%. Intel states that it has taken risks
by consigtently fovesting billions of dollars in mannfaehning technology and capacity to
facilitate the overall extraordinary growth of the computer industry, during both vood and
challenging sconomic periods, and tha;c this has rezulied in remendons value to the market,
Except as expressly admitted, Intel denies the allegations of paragraph 23.

24, Tntel admits that Fitel and AMD have intellectual property material to the design
and production of x86 microprocessors. Intel further admits that manufactaring facilities for
microprocessors are known as “Tabs” and can require sz—:-ﬂ..reml billion dollars to design and
construct. Infel admits that, within aoy grven fab, there are economies of scale throughoat a
range of the {ab’s mamufacturing capacity, Infel staies that during the relevant time period, AMD

“was able fo obtain mualti-billion dollar ﬁnal-mial support, finanecing and tax breaks to build fiabs,
including from, foreign governments and ihe State of Mew York. Intel forther states that its fab
investments werze risky, as any failure on the part of Intel to imnovate and otherwise drive
significant g_;rowth in the computer industry wonld lead to an inability io r@c-ovér its large

mvestments. Bxcept as expressly admitted, Intel demes the allegations of paragtaph 24,

11
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25.  Intel denies the allegations of paragraph 25. [ntel states that it is misleading to
compare the gross margins of Intel, a sanﬁcundl;mtur manufacturer, with those of it OEM, F
customers, which have very differeit business models and risk profiles. The semiconductor
hosiness is characterized by higher fixed costs than the OEM businesy, and semicondector
companies accordingly have Iarger gross marging than OEMs. .I_niel_ further states that it
consistently competes to win the husiness of its customers on the merits — the performance and
quality of ifs products, price, supply, brand, and marketing, among other things — and does not
“favor” cerfain OEMs and “punish’™ others.

26.  Toel demies the allegaticas of parapraph 26, Intel stafes that if iz misleading to

quote a portion oot of context of an inteynal 39-page HP strategy docurment, which in tofal

furiher stafes that the document directly undercits a basie theory of Flantifls cumplajnt,..

Bl Intel states that its margins

reflect the extraordinary level of its investment in mireducing new cutiing-edee technology at

lower cost, and that Intel has consistently @Ewﬂ beiter performing products at lower prices.

Except as expressly admitted, Intel denies the allegations of paragraph 26. ,
27, Intel admity that the quoted lanpoage referenced in paragraph 27 is contained in a4 |

February 2004 internal Dell email. hutel lacks sufficient information or belief to admit or deny

Dell’s state of mind regarding Infel in February 2004 and on tﬁat basis denies the allegations

" conceming such staie of mind. Inte) states that it is misleading to quote these sentences of

12
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infernal email exchange of Dell employees discussing negotiating strategy with Intel as industry
facts. Except as expressly admitied, Iniel denies the allegations of paragraph 27.

28, Intel admits that its customers rely upon Intel for supply of products, and at times
for marketing support and technical information. Intel lacks sufficient information or belief to
admii or deny HP*s internal state of mind regarding Intel in. 2002 and on that basis denies the
allegations coneeming such state of mind, Intel states that the quoted langnage is confairied in
the referenced document, but has been altered fm]_n the original by excerpting portions and
pramﬁng it as a single sentence. Intel farther states that it competes on the ments to sell itz

products, including, but not Jimited fo, |§

IS el denies that it “comtrols industry standards,” SRR

SRR, - 1ot Aleszed by Plaintiff in this action. Itel states that “indvstry standerds”
are typically created in collaborative groups that include a broad range of industry participards,
and that Tniel participates in such groups to help ensire thai better comiputer technology
performance is delivered to the marketplace. Examples among many where Intel has contiibuted
to indnstry standards without compensation are USB, PCI and PCT-E, which are industry
standard connections for peripherﬁl components that have spurred innovation. Except as
cxpresaly admitted, [mel denies the allegations of paragraph 2.8,

20, . Infel admiie 1t has created alliances in various forms with its customers 1o d&ﬁv&r
nevw and better technology to the marketplace and promote the snccess of Intel and its customers.
Iniel states that such efforts benefit comgumers. Except as expressly admiited, Iniel denies the

allegations of paragraph 29,

13
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30.  Tniel denies the allegations of paragraph 30. Intel states that paragaph 30
selectively quoies a small portion of an email exchange in March 2006 involving Paul Otellim
and an HP executive, specifically nmiiting relevant PCrl‘ﬁ.D[lS.Df the exchange that place the
quoted portions in context. For example, the Complaint fails to quote W, Otellini®s observation
that he had shortly before the email exchange, at HP's request, made s presentation that
promotsd HP before a large gathering of customers and that he believed HP s releage was
inconsistent with that request and preseniation. It further leaves out the last exchange from Mr.
Celling to HP whese he staia:lj.“ﬂk, I {rust you,” to creste a false impression that the issuf;s
rajsed by the exchanpe were not saﬁsfacmﬂlj;r resolved.

31.  Infel denies the allegations of paragraph 31. Intel states that paragraph 31
selectively quotes from a November 2004 email from Paul Ofellini to a sepicy IBM executive.
Tntel states that Intel and IBM were working on jomt innovation and development projeets in the
server area, and that My, Otellini was simply ;s.haring recent competitive information he had
received which reflected on those engagements.

32, Inmtel adedts that theooshout 122 history, including dony the 19905, if has
contitiually developed new generarions of microprocessor products. Intel further admifs that
AMD developed and introduced nesw praducts in the late 1990z and again in 2003, Intel dentes
the implication of paragraph 32 that the focus of InT:E:l’&} microprocessar development waﬂ to
make the fransition from 32-bit to 4-bit compufing. Intel states that, for example, in the late
19905 tel began the development of its Bamas (Pentivm M) microarchitecture, which was
specifically optimized for mebile computing, and was the core component of the Centrino

mobile technology released in March 2003, Tmtel states that the Centrine release was a watershed

14
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event not acknowledged in the Complaint. The infroduction of Cenirina mobile technology
brought about a paradigin hift in computing from a deskbound mode? to a mobility moded, based
on its combination of a microprocessor aptimized for mobile computing, small form factor,
wireless cm&cﬁvitj.(, and long battery life. Intel states that, by contrast, the value of 64-bit x86-
based computing until recently was limited to portions of the server segment, due to the lack of
m; operating system and applications that could take advantsge of the additional memory
addressability provided by 64 bits,

33, Imiel admits that in mid-1993 i:c began working .with HP on a new 64-bit
microprocessor product named ltanivm, based initially on technology brought by HP, directed
pomarily at powertol, hiph-end sarveré or computers that were not s;rved by x86
mimepTGGEES{J.IS. Instead, this sepment was served prmarily by “RISC” microprocessors. HP
and Intel believeil that Itanium would have significant performance advantages over the existing
RISC processors, while providing the essential stabilify and reliability necessary for high-end
mission eritical servers. Intel admits that tanium was not “backwards [sic] compatible” with
%86 sofiware, cxc&pt" through software emulation. Intel denies the implication in paragraph 33
that Itanium was im_zt::nded, to replace x86 mictaprocessors; instead Intel states that Tianinm was
intended to compete in what was then a different market segnient from that being served by x86
nHcroprocessors. Intel further étates that starting in 1995, with Intel’s release of the x86-based
Pentinmm Pro designed for the server segment and Intel’s marketing efforts, Intel opened up the
server market in general to x86 microprocassors and increased customer chojve. [ntel states that
the Pentium Pro and Intel's suceessor PI‘.ﬂduG‘fS achieved great suceess and created the

opportunity for AMD to later enter the server segment, which it did with its Opteron

15
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microprocessor. Intel admits that io establish Itaniorm as an aliernative to RISC-based servers at
the higher end, Intel and other companies made substantial investments in software applications
and operating systems. Except as expressly adritted, Inrel dentes the aflegations of paragraph
33.

34, Intel lacks sufficient information or belief to admit or deny the allegation of the
cost to AMD 1y develop its Optaron micmpmcéssnr, and on that basis denfes the allegation that
it cost AMD “billions of dollars.” Intel denies the allegations that Athlon and Opteron were
releaszed at the same thme as Itanium. Intel states that the first Athlon microprocessor was
released in 1999, the first animm microprocessor was released in 2001, and Opteron was
teleased in 2003. Intel also demnes the implication that Cpiteron and Ttanium Wﬁrﬂ.dil'ﬂﬂ'tﬁd at the
same server segment. Intel stafes that Opteron competed primarily with Intel”s Xeon bne of x86
microprocessors. ntel states that Opteron was a year lats to market and failed to reach the
performance characteristics that AMD had promised Intel denies that AMD had “teapfrn gged”
Intel with its Opteron family of microprocessors. Iul:él states that for certain applicaiions,
particnlarly relating to high performance sclentific and financial simulations, Opteron had

superior performance, but that the Xeon processor wag superior for other applications, inciuding

most enderprise applications.

IS -] further sistes that, using the same Banias microarchitectore that the
Complaint ignores as the foundation. for a new line of server microprocessors, Intel regained &
significant performance advamiage in virtually all server applications with the infrodaction of its

new line of Xeom processors in June 2006 and fic subsequent server products. Infel forther states

16
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that today Intel is generally considered to have soperior server technology across the board.
Except as expressly admitfed, Inte] denies the allegations of paragraph 34,

35, Intel admits that Opteron had perforimance per watt advarrtages over Infel’s Xeon
microprocessors until Iniel’s release of its new line of Xeon processors in 2006, Intel states that
even during the time Op;temn had a performance per walt advaniage, this advantage vwas only
imgrortant to 50Me server customers, pﬁmaﬁly.ﬂmsf: that operated large. “server farms.” Iotel
further states that AMD achieved significant success between 2004-2006, consisient with the
competitiveness of ite products. Infel states that since June 2006 it has lméely held the
performance per wait advantage over competitive AMI? microprocessors. Intel admits that
AMD utilized a direct connect archatechire for communication betwesn miﬁromncassurs ‘which
enabled efficient processing of information. Tmiel states that during the entire time it bad superior
cache memory tectmology to AMDs. Cache memory is the most efficient memory and Intel’s
advantage over AMD 1n cache memaory in many instances enabled systems using Xeon
micraprocegsors to offer competitive or superior performance, Ex;:ept as expressly admitted,
Iniz] denies the allegations of paragraph 15,

36.  Intel denies the allegations of parsgraph 36. Intel states that, during the relevant
period in the Complaint, the Itanivm processor was ueed primarily in servers that competed. with
compuiers that did not use AMD microprocéssors. Iniel further states that Plaintiff misleadingly
conflates the server magket segment with corporate desktop and mobile segments, Intel stales

that the advantages of the Opteron microprocessor were not applicable io the corporate desktop

and mobile segments. Intel states that
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T Aos faﬂure to offer stable platforms and part of its issue with mohile
systems in tum was a resuli of Intel’s decision to invest in the desipn and mamt_facturre: of
chipsets, & critical complementary product to microprocessors, which AMD did not do. AMIYs
hiphest rariking sales execitive infernally deseribed AMD as “pathetic” for “selling processors
rather than platfonms and exposing a partial story, particalarly in the commercial segment, that is
clearly inferior to Intel’s if we want to be honest with surselves” The same em:cutive. declared
that “[i]f yon Iook st if, with an ohjective set of eyes, you wonld never buy M\fﬂ} | certainly
would never buy AMD for a personal systemn if [ wasn’t working here.” He also declared thai “if
I wwas a decision make:r in a Fortime 500 compary, [ wonldn’t vise AMD.” He added that AMD
is saddled with a reputation that “we’re cheap, less reliable, lower quality consmmer type
product.” Intel states that AMDY's acknowledged deficiencies in failing i0 meet the need of
commercial CuUSLOIers, and not “retaliation,” explain AWM s lack of suceess in the corporate
deskiop/mobile segment.

37, Intel admits that AMD had alliances with Microsoft, Hewleti-Pacleard, Sun,
Fujitsu, and IBM, among others, the existence of which coniradicts the Complaint’s essential
claims that companies in the conputer business feared Intal “retaliatton™ if they allied
themselves with AMID. Except as expressly admitted, I_utﬂ Ecks information or belief sufficient
te admit or deny the allegations of paragraph 37, and on that basis denies them.

38.  Intel admits that Mij.was a compeittor throughout the perod covered by the
Complaint, and that generally sales lost by Intel would be pained by AMD, and sales lost by
AMD would be geined by Infel. Inte] states that its desltop and mobile produocts had significant

competitive advantages in parfonnﬁn,cﬂ, platform stability, manageability and secuxity, among
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other things, and thersfore the pirchase of an AMD-based server would not lead to a customer
also putchasing desktop or mobile PCs with AMD microprocessors. Except as expressiy
admitied, kntel denies the allegations of paragraph 3.

3.9. Intel demies the allegations on paragraph 39. Intel states that its Pentium M
processor and Centrino mobile teckmology were the most significant advances of the period cited
in para,gfaph 39 and direcily led to the explosion of mobile computing that has revolwtionized
compnuter usage. Intel further states that it has maintained a snstained advantage over it
competition in the mobile segment, which has sinee grown from a quarter of the size of the
desktop sepment to exceeding it by size. Intel further states that while it had areas in ifs server
product line that it rﬂcngﬁ;wi it needed to improve in the 2004-2005 tume perind, at that time
Tnitel had on jis roadmap a new server product line, introduced jn. 2006, that was widely
recognized as superior to AMDY's.

40, Intel dentes the allegations of paragraph 40. The term “twibe™ has no place in this
litigation. Iniel states that it negotiates with its customers and offers price reductions, In the forre
of rebates, or credits against the purchase price, which are beneficial to its customers. Intel states
that these are not “pﬁ}'mmts;’ or “bribes.” which are payments made to induce a party to breach
a fidneiary duty. Instead, Intel’s rebates are true disceunts, which reduce the effective price of
Intel’s products fo its cnstomers. Intel further states that its customers themselves are large and
poweiful buyers, who routinely play Intel and AMD off one another to obizin better terms. Indel
states that its sales agreements with OEMs are short-term, typically lasting a quarter, and do oot
prevent competition, bat rathe;r are the resulis of Intel winning compefition on the ments of its

products and pricing.
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o

41. Intel lacks sufficient informatien or belief to admit or deny HP’s internal state of

mind regarding Imiel in November 2003 and on that basis denies the allegations concerning such : ’

state of mind. Intel states that it is misleading to quote a single sentence out of comtext of an

inernal 21-page stateey document foeusod.on [

Except as expresaly admitted, Intel dendes

ihe allegations of paragraph 41.

42,  Inotel denies the allﬁgaﬁ:ﬂng of paragraph 42.

43,  Intel denies the allegaiions of paragraph 43. Intel states that intel and HP entered
inte a written agreement entitled HPAL, and the written terms contained the final agreement of
the perties. Intel further states that the background of HPA was that HP had informed. Intel that
it infended to award 3% of its mim&pmwséﬁr purchases for corporate deskiop PCs to AMD, and
identified a percentzge of the Temaining business that the parties would compete to provide to
HP. After extended negotiations, HP awarded the contested busmess to Intel. The; pariies
ultimately agreed that, due to the long and diffieult negotiations, a simple written agree:mﬂnt. with
& 30-day termination provision without canse would be i the interests of both parties. That
wiitten agreement did not contain a limit on AMIDY's market share. Infel further states that the |
parties discussed the progress of the agreement, including the volumes and market segment share
of, [mel, during regnladly scheduled meetings, Infel states that it entered into an overall
agreement in Novemsber 2006 with HP, which, based on different priee discounts, marketing

support, and supply innovations, among other things, provided Intel the opportwety to increase
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its sales volume and share of business with HP, bt did not require or enstre such an outcomes.,
Intel further states that the discounts in the 2006 agreement were based on volume, not market
segment share, and that the language quoted 1n paragraph 43 from an Infel account representative
was Intended 10 ensure that the agreement accurately reflect that fact.

44, Intel denies the allegafions of paragraph 44. Intel staies that the quoted sentence
is talen out of comtext.

45, Intel admiis that the quoted language in paragraph 45 15 contained in an infeinal
Intel email. Intel states that it negoliates in goad faith with its ;::u&tﬂmtrs:. Inte] states that the
emﬁg,ple used in paragraph 45 related to Intel’s funding of a joint marketing program with Sony
in light of Intel’s perceived refum on that imvestment. Intel, like all companies, invests in
marketing to promote its products in the marketplace and increase zales. Intel further states that
if & particular marketing program is not achieving the intended objectives, Intel has the right to
raise that with its c:ust;}mex and malte a decision whether o continue, stop, or éxpand & particular
program. Such actions are not threats. Intel states that to mischaracterize this single situation
from. 2002 and imply that 3t was a “modus operandi® of Intel duting 2002-2006 is incorreci and
irrespiongible. Except as expressly admitted, Intel denies the allegations of paragraph 45.

46.  Iniel admits that the quoted language in paragraph 46 is contained in an internal
Intel email involving the same joint marketing program addregged n the response to paragraph
45, Intel states there is no fized definifion of the word “alignment™ at infel. Intel further staies
that “alignment™ is often used at Intel to refer to sitwations where a cusiomer and Intel have
mutually-shared business objectives in creating, for example, a particular computer platform, or

marketing campaign that can provide the basis for mutual investment and conperation to
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introduee and promots new products in the market. Infel states that it docs not use “alignment”
as g “code word,” Except as expressly admitied, Intel denieg the allegations of paragraph 46.
47.  Intel admits that the quoted lungrage in parapgraph 47 is confained i an internal

HP document. Infel stztas that

B Except as expressly admiited, Intel denies the

aliegations of paragraph 47.

48, Tmtel admite that the quoted language in paragraph 4R is contained m an nternal
Imte! docurnernt. Intel states that there are benefits of strategic relationships between Intel and its
customers to both partics and to consumers. Such strategic relationships ave the basis for
cooperation in product devt:l:':_rpmanm and moarketing that lead to new, innovative products being
hrought to market. Intel stafes that it often has both strategic and wansactional relationships with
its customers af the same thne, in different segrnents and in all cases competes ﬁgumusly on the
marita, including discouriied pricing, to win buginess. Iotel states ihat.in April 2002 Inte] and

- Compaq were epgﬂg&d in onén'mg discussions about hetr relationship and in what segments both
parties wished to engage in mutual sirategic market aclivities. Fxcept as expressly adroitted,
Intel deﬁias the allegations of paragraph 48.

49.  Intel denies the aflegations of paragraph 49. Intel states that it has standard
pricing, called “CAP? pricing, that it offers to customers, and further provides discounted
pricing, on a meeting competificn hﬁs, refirred to as “ECP:PS..“ The purpose of BCAP pricing
i3 to meei conapetition, typically from AMD, and win cammted business. Infel further states that

in some sitnations, based on the volume and complexity of the products being purchased from
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Imtel, Infel developed a comprehensive program, sometimes referred to as MCP (*“Mesting
Competition Program™), to provide discounts to meet competition. Intel’s discotmts are provided
io allow it fo compete for business, and to enable if2 r.:ustqmexs to compete in the markeiplace,
and di not “exclude™ competition, bt allow l’nt;:l 1o win competifion on the meris.

50.  Tnisl admits that Dell had a negotiated meeting competition program that was
referred to at Intel first as “MOAP,” or “Mother of all Programs” and later as “MCE,™ or “Meet
Competition Program™ or “Meeting COJ;I’lpf:tiﬁﬂﬂ Program *. Intel farther admits that it
developed an overall ineeting competition program for Toshiba. Except as expressly admitted,
Inte] denies the allerations of paragraph 50,

51.  Imtel admits that the queted language in paragraph 51 iy contained in a Dell email,
but states that the langliage is presented in a misleading fashion. Intel sfates that its negotiations
with Dell were based on providing Dell discounted pricing and other support to meet competition
and fo assist Dell in being successful in the computer marlet. Intel furfher states that the level of
discounts referenced in paragraph 51 reflects Dell’s nouli-billion dollar purchases from Intel, and
that Irell is a powerful purchaser with very substantial bargaining power, whic;ﬂ enables it o
eatiract large discounts for contesied sales. Bxeept 23 expressly admiited, Intel denies the
allegations of paragraph 51.

52, Iotel denies the allegations of paragraph 52. Intel states that it competed with
ABTY in all segments of the market, and that in the corperate segment, Intel’s ability fo provide
stable plaiforms, consistent quality and relisbility, and manageability and security fca_ture-s gave
it sustaincd and earned competitive advantages on the meriis, and those advantages were the

basis for its maxket segment share in the corporate segment. Intel forther states that Intel’s

23



Case 1:09-cv-00827-JJF Document 16 Filed 01/12/10 Page 24 of 119

advaniages in the corporate segment

For example, AMD’s head of
Marketing bluntly stated, “[I]f T was a decizion maker in a Fortune 500 company, I wouldn’t nse
AMD.” Indeed, AMD’s then Chairman and CEQ, Hector Ruiz, admitted internally that “Ow
failure to pepetrate conmercial may have more to do with our ine;ﬁass at translatomn [sie]

custmer [sic] need inte actions than oiur [sic] competitors fud [fear, uncertainty, and doubt].” .

53,  Infel admits that the language quoted in paragraph 53 is contained in an Intel

Bmﬂﬂ.ﬁ'ﬂm 1998, Intel states that it sught to avoid losmg business wherever it could compete
for sales profitably. Except as expressly admitted, Intel denies the allegations of paragraph 53,
54, Intel denies the allegstions of paragraph 54, Intel states that in fact AMD
achieved significant success in the server segment, patficularly from 2004 uniil Intel’s 2006
relf:qse of its mew line of server microprocessors. Intel states that paragraph 54 illustrates the
inconsistent reasoning, behind the Complaint: On the one hand 1’[& alieges that conswmers have
been overcharged for microprocessors beeanse Intel discounted its mieroprocessors, but on the
other hand it alleges that competition was harmed because AMD was not able to raise its prices
“qufficiently.” Intel states that the quotation attributed to Mr. Otellini is from & 1998 discussion
tegarding Intel’s Celeron brand, and did not relate to any of the actions alleged in the Comtplaint.
Moreover, there is nothing anticompetitive about a CEO®s expression of hope that a competitor

wonld not develop successful producis and Improve its brand value. Intel further states that it is

24

b



Case 1:09-cv-00827-JJF Document 16 Filed 01/12/10 Page 25 of 119

misleading to jwertapose an, infernal statement in & different comtext from 1998 and atrempt fo
transform i into 2 purported “argument to OEMs™ daring 2002-2006. |

55.  Trdel admits the allegation in paragraph 55 that it has and had an anfitrost
coraplianes program, _wiﬂx varions components, during all times during the relevant period, and
that aspects of the program as it existed in 2001 were deseribed in a June 2001 ariicle o the
Harvard Business Review. Intel also admits that it had and fellowed a business policy of not
conditioning jts willingness to deal with o customer on that enstomer not dealing with an Intel
competitor. Bxcept as ezpressly adlmtted Inte] demies the allegations of paragraph 55.

56.  Infel states thiat its .EIIIiitI‘I.]St cnmpli%mce artivities were conducted in good faith to
ensure [nfel's compliance with the law, and therefore denies the allegations of paragraph 56.
Inte] admits that the quoted language in paragraph 56 is contaimed in a 2001 internal Intel, email
Imtel states ihat it is perfecily appropriate for Intel to seek fo provide all or as much of a
customer’s requirements as the custoper is m]]mg to purchage from lotel. Except as expressly
admitted, Irfel denies the allegations of paragraph 56

57.  Intel denies the sllepations of paragraph 37. Ixrtg:l states that the selectively- _
quoted email exchange in paragraph 57 was not by an “Infel exécﬁﬁvc,“ but from. a lower-level
employee in Asia relating to marketing in Asia. Moreover, Intel did not reduce Acer’s mkﬂft
dewelopment finds.

58.  Intel admite that the selectively-quoted lapguage in paragraph 58 is contained in
imternal Intel documents. Intel dendes the implication of the allegations n paraéraph 58 that intel
was not concermed with the conduct of the emplovees, but merely the language vsed by them.

Except as expressly admitted, Infel denies the allegations of paragraph 58,
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59,  Intel admits that the selectively-quoted language in patagraph 59 1§ confained in
internal Intel emails, but states that two isolated seniences do not establish the point Plaintiff
seeks to make. Except as expressly adnutted, Infel demies the allegations of parapraph 59.

60.  Imtel lacks sufficient information or belief to admit or deny the a]lcgaﬁﬂns of the
state of mind of OEMs as alleged in paragraph 60, and on that basis denies them. Intel otherwise
denies the allegations of paragraph 60. Tntel states that its focus was on selling and. promoting iis
products, not on hiting the sales of compefifive products.

£1.  Intel demies that it makes o has made “payments for exclasivity.” Infel lacks';
sifficient information or belief fo admit or deny the remaining allegations of paragraph &1 ,. ard
on that basis denies them. |

62.  Infel lacks sufficient mfarmation or belief io admit or deny the allegations of
paragraph 62 relafing to the basis of “Dell’s profitability”™ and cn that basis denies those
allegations. Intel states that Dell often sought to negutiate reduced pricing from Infel o address
competition, with the stated or implied comsequence that Dell would switch purchases from. Intel
to AMD if Intel did not reduce itz pri::f:s_~ Infel siafes that the relation between Intel’s pricing of
microprocessors and the ultimate financial results of an OEM 1s based on a variety of factors,
including the performance of products, the strength of competitive offerings, the effectiveness of
marketing, and macroeconomic facfors. Except as expressly admitted, Intel denies the
allegations of paragraph 62,

63. - Intel denies that if makes rebate “payments” to Dell or other customers and states
that its rebates are discounts that it makes to mest competition. Intel admits that the quated

langnage in paragraph 63 is contained in intemal Dell dostrments, but tacks sufficient knowledge
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* and belief as to the allegations of thc state of mind of Dell and HP that paragraph 63 attribufes to
those companies, and on that basis denies such allepations. Intel siates that if consistently
campeted for business, whether or not an OEM chose to use AMD. Intel states that it did not
threaten its costomers that it world not compeie for business or otherwise “retaliate™ if they used
AMD, and in fact Infel has gonsistently competed in good faith to sell it produets to (:ustomm-s;
meluding continuing to prn{rida cotnpetitive discounts for the buginess Intel retained. Tntel
further siates that when s customer chose to buy lower volumes of Infel microprocessors, they
obviously would no longer receive rebates om microprocessors that the customer was no longer
purchasing, and thus might receive lower rebates reflecting the lower volumes purchased and the
absolute dollar amounts of the rebates aftributable to those volumes. Exeept as expressly
admitied, Intel denies the allegations of paragraph 63.

64, | Tutel lacks sufficieni knowledge and belief as to the siate of mind of IBM alleged
in parapraph 64, and on that basis denizs such allegations. Intel admits that the quoted lmgoage
in paragraph 64 s contained in the referenced documents. Tntel sates that the quoted language

does nat reflect the fll comiext and that
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65.  Intel admiis that the quoted language in paragiaph 65 13 contained in an ternal

HP docurnent, but lacks sufficient knowledge and belief as to the state of mind of HP alleged in
- paragraph 65; Intel] states that at the time of the commmmeation cited in pﬁzagraph 63, Inte] had
lost very large amounts of moeney on the Fanium processor, for which HP was the main
custemer. Iniel firther states that, at that time, it was seeking to reconstitute the.Itaniu:m
relationship to reduce or end the loszes on a going forward basis. Except as expressly admitted,
Intel denies the allegations of paragraph 65.

66.  Intel admits that its agreements with OEMs were almost slways for ne longer than
a year, and offen quarterly. In fact, quarterly negotiations presented Intel’s customers with
continuing opportunities to use the threat of buying from AMD to extract additi@ discovmts,
In additicr, in many cases, OFEMs shifted [atge amounts of bugiﬁﬁss to AMD, as evidence by the
growth of AMD’s imarket share. Bxcept as expressly admitted, Infel denies the allegations of
paracraph 66,

67.  Imiel lacks sufficient knowledge and belief as to the allegations of the state of
mingd of ifs customers contained in paragraph 67, and on that hasis denies sach allegations, Intel
demies the remainimg allecations of paragraph 67. Intel incorporates by reference its respanse to

parageaph 66 Infel further states that the improved performanee and lower priees of compurter
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sysiems in all segments throughout the relevant time peried is unassailable and contradicts the
' fundamentsl premise of the allegations in paragraph 67.

68.  Imtel denies the allepations of paragraph 68, Infel stafes that HP's decision to

announce a broad multi-year partnership with AMD in the server segment without notice to batel,

despite its awareness that Infel was losing money on its [tanium processor collaboration with HP
while HP was profiting from that collaboration, establishes HP’s freedom to make choices
regarding microprocesser purchsases,

9. Intel admits that the quoted language in paragraph 69 is contained in HP or Dell
documents, bt lacks sufficient information ar belief to admit or deny the state of mind of the
OEMs referenced i paragraph 5% and on that basis denies such alleéatiuns. Intel states that it
provides price discounts in response o both direct and downstream competition. Intel forther
states that data compiled by the United Statey Government demenstrates that ihe absolute and
performance-adjusted prices of microprocessors have consistently declined during the relevant
time period, and have declined more than those of any other product. Exeept as expressly
admitted, Intel denies the allegations of paragraph 69.

70.  intel denies the a]]_egaﬁ::rns of paragraph 70. Infel states that the Complaint
presents a misleading story relating to the server segment, including innovation. Intel, through
innovative products and maiketing, introduced and established x26-based servers, starting with
its Pentium Pro microprocessor in 1995, through major investments in seTyer iechnplogy and in
the poriing of software from other architectures fo the %86 architecture. These efforts led to 2
rapid decline in server prices and created an opportunity for AMLY fo enter the segment after

Iniel’s investments created an ecosystem of hardware and softwaze to enable end nsers to run
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demanding server applications cn x80-based servers. Rather than linuting opportinities for
AMD, Infel creaied them, throngh risk~tzking invesiments to migrate server technology to the
x86 architeciure.

71, Intel admits tﬁat the microprocessor has been an engine for productivity growth in
wide segments of the economy, and haz been characterized by extraordinary technlcal progress
and comsistent absolute and performanes-adjusted price declines thronghout the relevant period.
Except as expressly admitted, Intel denies the allegations of paragraph 71,

72.  Intel admits that compeiition is bﬂlﬁﬂciai, but denies ﬂlﬁ: remnining allegations of
paragraph 72. Intel states that Intel’s exfraordinary history of ionovation in mieraprocessor
dezign, process technology, mamifacturing, chipsets, and otﬁer conplementary products is well-
egtablished, and demonstrate that Intel’s responses to competition have provided numerous
beaefits to consimers. Except as expressiy admitted, Iintel denies the allegations of paragraph
72,

73.  Intel denjes the allegations of paragraph 73.

74, Intel denies the allegations of paragraph 74. Inte] states that it never had an
exchusive relationship with Dell and further states that Dell never apreed fo purchase -
microprocessors excliusively from Iniel. The deposiiions of Dell execntives confirm that Dell
Joever bhad an exclusive relationship with Intel || Intel further states that Intel did not make
payments to Dell; Intel sold microprocessors ar.u:l other produets to Dell, for which Dell paid
Intel, and in conmection with those sales Intel provided Dell with above-cast disconnts thiat
reduced the price that Dell paid Intel for those products. Intel forther states that its discounts to

Dell were never conditioned on Dell purchasing wiicroprocessors exclusively from Intel. The
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depositions of Dell executives confirm that Del) did not believe that the rebates Dell received

from Intel were conditiened on Dell not purchasing microprocessors from AMD or any other

brand of mictoprocessors.

_ Intel siates that it never provided Dell with assurances of

a preferred supply of microprocessors in exchange for a commitment of exclusivity by Dell.
Inte] forther states that Dell wag at all times free to decide to purchase microptocessors from

AMD or any other supplier. The deposifions of Dell exeeutives confinm that they always

balievchDell was free to buy microprocessors from AMD or smother supp]iml if it so chose.

Tntel further

states thet at no time was AMD ever precluded by Intel’s discount arrangements or other Iniel

conduct from competing to sell microprocessors to Dell. |GGG

m Except 43 expressly admitted, Intel denies the allegations of paragraph 74.

75.  Intel denies the allegations of paragraph 73.

76.  TIntel admits that Dell periodically evaloated and considered launching AMD-

based products throughout the 2001 to 2006 periad. _
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(R ' crics tht it cver threatened o xefalate

against Dell if Dell were o purchase from AMD. The depositions of the Dell executives confinm

that no one from Intel ever threatensd to retaliate against Dell if Dell were to buy

microprocessors from AMD or any other supplier. Intel states that Dell constantly negotiated
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with Intel 1o obtain the lowest possible prices. 8

B iiic] furiher states

that, a5 & result of its velume of purchases, Dell had substantial bargaining power with Intel. B

that Dell repeatedly used the prospect of shifiing volume to AML ax negotating leverage with

Intel.

IS iic! denies the allegation that Dell “recognized AMD's superiority in chip

design” and “suffered market share losses as a result of its decision” to remain using Intel as a
sole sourcs of microprocessors until 2006, Tntel states that Dell experiznced substantial growth
in every product segment from 2000 to 2005, becoming the world's largest supplier of personal
computers in 2001 and, with the exception of a brief periad in 2002 after HP acquired Compag,
retaiming that pasition until fhe third quarter of 2006 {also the quarter in which it began selling
AMD-based compuiers). Inte! further states that Dell’s revenues grew from §31.9 billion for
Dell fiseal year 2001 to $55.% billion for Dell fiscal year 2006; its umit shiprments grew by 15% in

Deli fisca) year 2002 (despite an, industry-wide decline of 5%4), 21% in fiscal year 2003 (despite
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an industry-wide dechine of 194), 26% in fiscal year 2004 (with the industry growing af only 9-
12943, and 21% in fiscal year 2005 (with the indostry grovwing at 15%). Intel states that from.

2001 through 2005, Dell ranked first in the sale of servers, workstations, motebooks, and

deskiops in the United States, and either first or second in those categocies worldwide: -

Inntel states that most

of Dell’s sales wete in the corporate segment, a segment in which hite!’s long-standing
reputation for platform stabﬂit}f, manageability and seenrity, as well as reliability, gave it

. substantial advantages over AMD, which historically had not found acceptance among corporate
customers. Intel further states that in the mobile and corporate desktop segments Intel’s products
offerad generaliy-secoprized significanily superior perfonmance as compared to AMD’s
oiferings in fhc:sg segments. Intel states that even in the server segment, where Intel faced
certain performance challenges, particilaly relating to multi-processor services and to HPCC
applications, AVMDY's Opteron Microprotessels were not SUperior on all benchmarks or for all
applications and that Dell achieved great success. Intel furfher states that Opteron had superior

performance on certain benchmarks, while on others Intel’s Xeon processors performed better.
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Intel states fhat

Intel regained a significant performance advantage, starting in Jene 2006, with the infroduction
of fts Woodcrest server microprocessar and ity subsequent products. Except as expressly
admitied, Iniel denies the allegations of pa:agx.aj:rh 76.

77, Intel admits that beginping in late. 2001 Iniel provided discounts fo Dell pursuant
to & propram referred to as MOAP, which imfemnally stocd fur “Mother Of All Programs.” Intel

further admits that the acronym MOAP was later replaced by the acronyrn MCP, which stood for

Mesting Competition Program or Meet Competition Program. [ I RETINEE

Except az expressly admitled, Intel

denies the allegations of paragraph 77.

78. ]lltﬂi denjes the allegations of paragraph 78.

79.  Intel admits that Intel sought to satisfy Dell’s demands for supply of Intel
producis because Dell was more dependent in the very short run on Intz] S’[lpp].iE:S. than other
customers, Intel staies that it strives to meet fully the supply needs of all of its customers,
including Dell. Intsl states that paragraph 7% quotes ouf-of-context statements 'fEICI]I;Il an ernail

exchange in October 2005 i.mohing Paul Otellini and other Intel executives, specifically and
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consciously delefing portions of the exchange that place the c[uﬂtgd portion in context  For
example, the email quoted in paragraph 79 relates to the supply of chipsets, not micropracessors. ~,
Intel further =fates that, while the words quated in pmﬁgmph 79 appear m the email, the
Complaint mischaracienizes the content of the email and [ntel denies the charactenization
Except as expressly admitted, Inte! denies the allegations of paragraph 79.
80, Fmiel states that Dell constantly negotiated with Infel in an effort fo obiain lower
prices. Imtel giates that Dell never sought adveamtaged pricing or supply in exchange fir a

conmtmitment of exclusivity. Intel admits that Dell sometimes uged the term “Tier (" to refer to

its poal of obiaining from Totel the most competitive pricing and other teyms. _
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I Eecopt as expressly admitted, Tntel denies the allegations of paragraph 86.

Bl Tnici further states that ifs discounts to Dell wers

intenided to tneet both direct competition from AMD and indirect competition in the form of
lower-priced AMD-based PCs that competed against Dell’s Intel-based systems i the
miarketplace. Infel states that paragraph 81 quofes a portion of an intemal Dell email exchange in
April 2004, While the words guoted in parapraph 81 appear in the email, Intel denies the
Complaing’s characterization of the docurnent. For example, Intel states the email wag not

written by a Dell “execaiive.” Intel further states that the email merely contains the comments of

a single Dell employee regarding his views about positions Dell should take in negotiations with

[n the anthot’s view, since Dell’s meeting compefition rebates
from Tntel were based in significant part on Dell’s competitive exposure to AMID-based systems

in the marketplace, if the competitive strength of AMD products declined, then Dell’s discounts

from Intel could also decline.
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Accordingly, Totel
states that the email does not show that “Defl was being paid to hold AMD atf bay, not for any
pro~competitive act,” as alleged by the Cﬂmpla:im:,. Intel farther states that Dell paid Intel for
IHiCTOproces sorf; it purchased; while Dell received price discounis from Inte] for those puichases,

Tniel did not “pay™ Dell. Except as expressly admitted, Intel denfes the allegations of paragraph

81.

B [niel states that 16 never

“gnconraged Dell to make helow-cost bids, with Intel subsidies.” Exceptas expressly admifted,
Intel denies the allegations of paragraph 82,

83.  Intel denies the allegations of paragraph 83. Intel stafes that thiat 1t never
threatened io retaliate against Dell if Dell were to purchase from AMD. The depositions of the
Dell execntives confirm that no ong from Intel ever threatened to retaliate ag;&inst Dell if Dell
were to buy mictoprocessors from AMD or any other supplier. Inte] further siates that the

.dtpasitinm of Dell executivey cn;nnﬁrm that Dell did not fear disproportionate retaliation from

firtel if Dell bought mieroprocessors from AMD. Inte] states fhat the depositions of Pell’s
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executives responsible for making decisions regarding microprocessor suppliers confirm that
Dell never chose to not to iy from A]uﬂ} because of fear of refaliation by Infel.

84. | Inte] denies the allegations of paragraph 84. Intel states that the quoted langnage
in paragraph 84 is contained in a Dell document, but denies the fmplication drawn by Plaintift
and ipcarporates its answer to paragraph 76 by reference. Infel states that the presentation
quoted by the Complaint was prepared by an noknown author who was not knowledgeable about

the formation of the MCP program. Intel further states that the statemnent quoted by the

Complaint fs ambigous and it is not clear what the nnknown authar meant by it. S

85.  Intel denies that the cited 2003 internal document states the “rationale”™ for the
Meet, Competition Program, Intel admits that the MCP was typically negotiated quarterly and
was not contzined in a formal written contract, although Dell’s requests for discounts and Intel’s

responses are generally memorialized in emails, spreadsheets and presentations. Intel states thiat

paragraph 85 misleadingly and selectively quotes a portion of an internal Dell email exchange in -

Jamuary 2003,
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I C:cori oo cxpres:ly admitted, Infel denies the allegations of
paragraph 85, '

Ba.

B Intel states that there were no
:‘secret.agremenj:s” betwreen Dell and Intel related tn the rebates, except to the extent all of
- Intel*s discount arrangements with its oustomers are propristary snd confidenfial. EH(',E;.pt s
expressly admatted, Intel denies the allegations of paragraph 86.
87.  Intel states that the selectively-quoted lanpuage in paragraph 87 is contained in a

Dell document, tut denies the implication drawn by Plaintify, |

BB :ccordingly, Intel states that this statement does ot support at all Plaintiff™s allegation
that “Intel would not tolerate a Dell shift to AMD CPUs.” Except as expressly admitted, Inte]
demies the allegations of paragraph. 57.

38, Imeel states that the guoted langnage in paragraph 88 iz contained in & Dell

document, but denies the implication drawn by Plaintiff. Intel states that the quoted statements
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in the email merely reflact Intel’s desire that Dell use the meeting competition discounts

provided by Intel to win business against AMD-based competitors, rafher than to win business

from other competitors bidding Intel-based systems. [ ISR

8 Except as expressly

admitted, Intel denies the allegations of paragraph 83.

85, Intel adimits that its negotiations with Dell were nearly coniinuous, becanse Dell

used its freedom to change its microprocessor supplier at any time as a negotiafing lever to
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extract diseonrts from Tntel. Tntel incorporates its response to paragraph 76 by reference. [

N C:copi as expressly admitied, Intel depies the

allegaiions of paragraph 89,

00,  Intel states that that it hever threatened to refaliate against Dell if Dell were to

purchase from AMD, The depositions of the Dell executives confirm that no one from Intel ever

threatened to retaliate against Dell if Dell were 1o buy microprocessors from AMD or any other -

supplier. Intel further incorporates its response to paragraph 88 by reference. Except as
expressly admitted, Iniel denies the allegations of parageaph 20,

91.  Tritel denies the allegations of paragraph 91, Intel states that paragraph 91 quotes
out of context a portion of a July 9, 2002 internal Dell email from Kevin Rolling, Dell"s then-
President, to Michas] Dell, Dell’s Chairman and CEQ. ‘While the words quoted in paragraph 91
appear in the email, Intel denjes the Complainr’s characterization of the document. Intel further

states that the guoted portion of the email merely shows that Dell’s then-President Kevin Rollins
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perceived that Intel, when confrouted with Dell's potential decision to shift business to AMD,
responded by conveying the impression that Intel was willing “to do whatever it takes fo
persuade [ell” to keep the business and offering increased discounts to Dell to win the business.

Tmtel states that this is the essence of competition.

92  Intel admits thet Dell periodically evaluated and considered launching AMTI-

Intel states that, while Intel

competed vigorously to win Dell’s business, Intel never threatened to retaliate against Dell i
Dll were to purchass from AMD, and Dell never cammmmnicated to Intel a fear of retaliation.
Tntel states that the depasitions of Dell executives confirm that Intel never threatened Dell with
refalizrion if it bougsht microprocessors from AMD and that Dell never decided not io buy
microprocessors from AMD because of fear of retaliation from Intel. Intel incorporates it

* response to paragraph 88 by reference. Intel further states that paragraph 92 quotes out of

coniext a portion of one slide from a Jume 2002 internal Dell slide presentation eatitled

“Boomerang Analysis Review” [N

T [ic! further siates that the Complaint mischaracterizes the
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content of the docuneni and Inte] denies the Complaint’s characterization. Except as expresshy
admitted, Infel @anias the allegations of paragraph SFL

93, Intel states that paragraph 93 quotes from a June 2002 internal Dell slide
presentation entitled “Boomerang Analysis Review.” While the words quoted 1o paragraph 33
appear in the preseniation, the Complaint mischaracterizes the docament and Inte] denies the
Complaint’s chiaracterization, Intel admits that the presentation quoted in paragraph 93 contains
a slide that includes the guestions, “Will MOAP increase or decreaze? And over what time
period. — short term vs. long term? Intel admits that the same slide states, “Up to 32% of MOAP
program could be risked and still have the same nei benefit”™ Infel further states that the
langmage quoted by the Complaint is internsl specalation by the Dall employess who prepared
ﬂﬁ éﬂeument and does not reflect any communication by Intel. Imel_furr]wr states that on thelr
face the statements quoted in paragraph 93 contradict the fundamental premise of the
Comnplaint’s claims as fo Dell, as the statements reveal that there was arange of vié:ws within
Dell a3 to what impact, if any, Dell’s lavnch of AMD-based products would have on Dell’s

discoumts from. Intel; B8

SR =t-| incompozates ifs response to paragraph 88 by reference. Except as
expressly admifted, Intel demies the allegations of paragraph 93.

94,  Intel siates that the Complaint selectively quotes stajements in a June 22
internal Dell email. While the words quoted in paragraph 94 appear In the email, the Complaint
miischaracierizes the docmment and Tniel dendes the Complaint’s characterization. Intel further
states that the statements quoted in parageaph 94 are specalation by a single Dell employee and

do not reflect any commumication from Intel. Inted further states thaf Intel never threatened Dell
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that Titel would retaliate against Dell if Dell were io purchase microprocessors from AMD. Tntel
denies that the author of the email wa.s a “key Dell executive acting as informal liaison between
Intel and Dell” an the results of the Boomerang siudy. Intel incorporates its responses o
paragraphs 83 and 88 by reference. Except as expressly admutted, Intel denies the allegations of
paragraph 94,

95.  Intel denies the allegations of paragraph 935, Intel siates that Dell’s discounts from
Intel under the Meeting Cﬂmpﬁtiﬁ;:m program were hased on various factors, including Dell’s
volume of purchases from Iutel and the level of compstitive exposure Dell faced in the
marketplace from AMD-based systems sold by Dell’s competitors. Infel forther stafes that ﬁe
quated statements merely refer to the fact that if Dell “added AMD fo [its] axsenal” this could
reduce Dell’s volhmne of purchases from Intel. Intel states that if Dell purchased a lower volume
of Intel microprocessars, Dell might receive lower cebates reflecting the ln.we:r volumes
purchased and the sbsolute dollar amounts of the rebates attribuiable to those volumes. Intel
staiﬂs that it never threstenad Dell that if Dell offered AMD-based products Intel wonld take
away Dell’s MCP dismuﬁts and give thein to ether OEMs to compete against Dell.

96.  Infel lacks information and belief sufficient fo admut or deny whether & Dell
execufive pave the testimony quoted in paragraph 39, and on that basis denies it. ].Elbt.:l
incorporates its responses to paragraphs 83 and 88 by reference. Except as expressly aﬂ.m.ttted,
Intel dﬂl}iﬂﬂ.ﬂ;& allegations of parapraph 96,

97.  Intel admits that Dell decided not to lameh AMD-based produets in 2002. [
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further states that on January 30, 2003, AMD announced that if was delaying its deskiop
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Hammer processer once again, this time to September, 2003, an additionai delay of nine months.

While Plaintiff cites to

alleged testimony to the Afiomey General by a lower level Dell emmployee whe was responsible
for “analyiics” related to the Boomerang study, Plaintiff fails io ciie a single document or portion
of testimeony showing that Dell’s executive decision-malcers ever decided apamst purchasing
from AMD based on fear of retaliafion by Intel or the worst-case scenatios in the emails and
models cited in the Complaint. Intel further states that the depositions of Dell’s execitives
confirm that Dell’s decisions not to purchase from AMD at certain junctures were not the result
of fear of Intel retaliation or of discoumts condifioned on exclusivity. Except as expressly
admitted, Intel denies the allegations of paragraph 57.

a8, Iuﬂ adrnits that in the fail of 2003, Dell was involved n discussions with '
Microsoft, AMD, and IBM regarding a proposal that the participants in the discussions referred
to as MAID, an acrenym formed from the first letters of the hames of the four companies

invnlvﬁd.
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I -t os exprosdly admitted, Intel denies the allegations
of paragraph 95.

99 Intel denjes the allegations of pavagraph 52 lﬁtﬂl sfates that it never “bribed” or
“threatened™ Dell to induce Dell fo continue ﬁsing Inte] as its sole souree of microprocessors.,
Inie! forther states that Dell never agreed to purchase miceoprocessors exclusively from Intel and.
the depositions of Dell execnfives confirn that Dell!mvé: had an exclusive relationship with,
Intel.l intel states that ifs discounts to Dell were never conditioned on Dell purchasing
microptocessors exclosively from Intel and that the depoesitions of Dell executives confinm that
fact. Intel incorporates ite response to patagraph 76 by refezenee. Except as admitted, Intel
denies the allegations of paragraph 99.

100, Intel adonits that Crmg Eﬁﬂ, Intel’s then-Chatrmen, and Michae] Dell, Dell’s
Chairman and CEOQ, met in September 2003 to negotiate regarding Dell’s request for additional
discounts to meet competition. lotel states that paragraph 100 quotes ont-of-context statements
in a Septemmber 2003 internal Intel email from Mr. Barreit regarding the meeting, with Mr. Dell.
Intel further states thai, while the words quoted in paragraph 100 appear in the email, Intel denies
the Complaint’s characterization of the docement. Mr. Barrett’s quoted statement in the email
tht he.“mmmitta:l nie]*s long range support regardless of competition” merely reflects Mr.
Barrctt’s assurance o Mr Dell that Intel had a long-term interest in growing the marlet,
independent of any need to meet competition from AMD, and that Dell could count on Intel’s

support regardless of how the competitive landscape might change in the fisture. Intel fusther
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states that Mr. Barreti®s staternent was not a reference to a commitment to provide Dell any
particular form or level of discoumis in the futare.

101, Imtel denies the allegaiions of paragraph 101. Intel states that while the words in
paragraph 101 appear in an Qctober 1, 2003 dimternsl Dell email exchange, the Complaint
mtischaracterizes the document and Intel dentes the Complaint’s characterization, Intel stafes
that its discounts to Dell were never conditioned om Dell’s not buying microprocessors from
AMI} and Intel never comoumicated to Dell that Iitel’s discounts were condifioned on Dell’s
purchasiﬁg, micrepruces.snrs exclusively firom, Intel. Intel further states that the depositions of

Dell executives confirm that Dell never believed that Iniel’s dizooomts were comditionsd on

exclusivity. R
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102, Iutel admits that the proposed MAID trapsaction never came to fruition. Dntsl

denies that it extered into any amangement or agreement with Dell that would have precluded

Del! from proceeding with the proposed MAID transaction. Indel incufpﬁrates by reference its

tesponss to paragraph 101

I Except as expressly admitted,

Infel denies ihe allegations of paragraph 102

103%. Tntel admits that on February 24, 2004 HE publicly announced i3 decision. to
lsumch servers using AMD’s Opteron mictoprocessor, Intel states that paragraph 103 quotes ot
ofecontext statements in a Jaruary 2004 internal Dell email exchange in which Dell employees
disenssed various potential competitive responses by Dell to the HE server announcement,
including potential additional discounts from Intel to address Dell’s increased competitive
exposurs as a result of HP's newly-announced AWD-based server systems. Iniel further states
that, while the words guoted in paragraph 103 appear in the email exchange, Iniel denies the
Comyplaint’s characterization of the docmﬁ. Except as expressly admitied, Inte] denjes the
allegations of paragraph 103 |

104,  Imtel admiis that HP"s decision to produce and mearket AMD-based servers
represented competition to Intel-based products. Except a5 expressly admitted, Iniel denies the
allegations of paragraph 104.

105, Tntel demies the allegafions of paragraph 105, Tntel states that Intel did not inform

Dell that it was prepared for “jihad™ or otherwise threaten. Dell with refaliation i Dell were to
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purchass mieroprocessors from AMD. Intel further states thiat the depositions of Dell executives

confirm that Dell’s executives did not understand that Intel wag prepared for “jihad” 1f Del], were

i3 puorchaze microproeessors from AMD or any other supplier.

B Tnicl further states

that Intel never threatened Dell that Intel would retaliate against Dell if Dell were to purchase

microprocessors from AMD and that the speculative mternal Dell email quoted in pamigraph 105

does not reflect any such communication from letel. [ TGS
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106,  Intel admits that Dell and Intel executives met in March 2004 to negotiate
regarding Dell’s request for additional discounts from Jntel and that those negotiations continuzd

o April 2004,
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W TCxcept ag expressly admitted,

Infe] denies the allegations of paragraph 106.

187, Totel lacks informsafion and belief sufficient to admit or deny the rebate and net
ncome figures allegedly reported by Dell that are contained in paragraph 107, and on that basis
demies thenr. Intel firther deries thet it made “payments” to Dell. Intel stafes thai the quarterly
rebates Intel provided to Dell wers discounts on Dell’s purchases from loted and thus were
reductions in the price that Dell paid Intel for the products it boughs, Except as expressly

| admitted, Intel denies the allegations of paragraph 107,

108.  Intel states that paragraph 108 quotes out-of-context statements in an April 2004
mtcrnal Infel email e:mh%ngc. Intal further siates that, while the words quoted I paragraph 148
appear in the email exchange, Intel denies the Complaint™s characterization of the document.
Tntel states fhat it never provided Dell with discounts for the purpose of stabilizang Dell’s
forecasted earnings. Except as expressly admitted, Intel denies the allegations of ﬁamgraph 108.

109, Intel denies the allegations of paragraph 105, mtel demies that it prowided
“subsidies” to Dell; Tutel provided Yell with price discounts that were negotiated on a reglilar
basis. Imiel states that pategraph 109 quotes oit-of-context staternents in an April 2004 mtemal
Inic] email exchange. Intel further states thai, while the words quoted in paragraph 109 appear i

the email exchange, Intel denies the Complaint’s characterization of the document. Intel further
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siates that the quoted portion of the email merely reflects the author’s understanding that, to
address what Dell perceived to be increased competitive exposure i the market dne o lower-
priced AbfD-based systems, Dell had discounted its Iutel—haaﬁ systems more heavily during the
quarter than had been anticipated in the negotiztions that occurred prior o the start of the quarter.
intel further states that, a3 a result, Dell approached Intel with a request for adﬂitinnﬂ discorts
to address the mcreased cﬂmpﬁfiﬁ‘r‘.ﬁ exposure that Dell had experienced. Intel lacks sufficient
informerﬁ::rﬁ and belief as to Drell’s internal accounting of its rebafes or Dell’s financial reporting
to admit or deny the allegations i paragraph 109 relating to Dell’z margin guidance, and on that
basis denies them.

116, Intel states fhat paragraph 110 selectively quotes an Apl 8, 2004 infernal Dell
email exchange regarding Dell’s negotiations with Intel coboerning Dell™s request for additional
discounts to meet competition. Inftel fowther states that the quoted email shows that Inte] did not
provide Dell with the fill level of incremental mest competition discounts Dell had requested for
the ﬁuaﬂer, Except as expressly admitted, Iniel denies the aflegations of peragraph, 110.

111, Intel denies the allegations of paragraph 111. Intel denies that it made payments
to Dell; ntel provided Dell with price discounts that were negotiated on a guarterly basis fo meet
competiton. Intel states thet Imésl’s discounts 1o Dell, in the form of rebates, Jowered the cost of
ﬁaopmmsam tir Dl

112.  Intel lacks suffivient information and belief as to the state of mrind of Dell’s
execitives and on that basis denies the allegations of paragraph 112, Intel states that Inte] did
not lose server performance leadecship in 2004 or at any time. Intel states that, for ceriain

applications, pariicularly relating to mulii-processor systems and high performance computing,
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(pteron had superior performance on some benchmarks but on other benchmarks and for other
applications Intel’s Xeon microprocessors performed better tha:u AMDs Opteron., Intel further
states that o address the competitive challenges presented by Opteron Intel worked proactively
with Dell and other OEMs to improve iis server roadmap m 2004 and 2005, and offered higher
above-cost discounts to ensble Dell to compete more effectively against AMD-based servers
offered by other OEMz.
113. Intel lacks sufficient information and belief as to the state of mind of Dell’s

execntives and on that basis denies the allegations of paragraph 113 ragsrdiﬁg ﬁﬁll’f. alleped

concerns. Intel states that, as it did with all of its suppliets, Dell constamtly negotiated with Intel

to obtain the lowest possible prices. |

. (el ficther states that the

quntt;.:d gtaternent by Mr. Otellind that bntel “underestimated (pteron” is mevely an
aclmuudedgemﬂﬁt that, based on AMD’s long history of delivering late to the market products
that failed to mmft expectations, Intel had not anticipated the foll extent Opteron’s success. Intel
firther stutes that to address the competitive éha].‘lenge:s presented by Opteron Infel worked
proactively with Dell and cther OFMs to address the issues facing its server roadmap in 2004
and 2005, inclnding making revisions to its server roadmap and offering increazed above-cost
discounts to enable Dell to compete more effectively against M;[ilbasad servers affered by
other OEMs. |

114. Intel denies the allegations of paragraph 114. Intel states that paragraph 114

guotes out-of-context statements in a September 2004 emsil exchange between a Dell executive
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and Paﬁl Otellini. Intel further states that, while the words quoted i paragraph. 114 appear in the

email exchange, Infel denies the Complaint’s characterization. —

Intel further staies that

throughout 2004 and 2005 Intel worked with Dell to Improve Intel’s zecver roadmap and to
maintain Dell’s competitiveness, as the statement from Mr. Gtﬁﬂiﬂj quoted in paragraph 114
indicates. |
115. Imtel states that paragraph 115 quotes owi-ef-oonfext statements in a November
30, 2{}@ internal Dell email exchange. Intel incorporates its response to paragraph 114 by
reference. As f‘lai_nﬁﬁ alleges the infernal Dell email was written to Dell’s “lead negotiator with
Trtel™ and Intel states that the stateraents quoted in the email reflect nepotiating postaring by

Dell. Except as expressly admitted, Intel denies the allegations of paragraph 115.
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116.  Tatel states that paragraph 116 selectively quotes statements in a Dacember 6,
2004 email exchanpe between Intel and Dell executives regarding negotiations about Dell’s
request for incremental discounts to address competifive exposures. [ntel states that the
incremental discounts referred to in paragraphs 116118 of the Complaint were not conditionsd

opn. Dell purchasing microprocessors exclusively from Intel, as the depositions of Dell’s

executives confirm. Bxcept as expressly admitted, Intel denies the allegations of paragraph 116,

117, Imtel sfates that the Complamt quotes out-of-confext statements in a December 7,
2004 email exchange between Intel end Dell execatives regarding negotiztions about Dell’s
request for incremental discounds fo meet competitive exposores, Except as expiessly admitted,
intel denies the allsgations of paragraph 117,

118, Intel states thet it never hiad an exclusive relationship with Dell and that Dell
never agresd to purehase Hﬁcrﬁproﬂessm.:a exchigively from Intel. Intel farfher states that its
discounts to Dell were never conditioned on Dell purehasing microprocessors exclusively from
Inte{. Jntel states that paragraph 118 quotes out-of-context statements in a December 10, 2004
internal Itel email exchange regarding negotistions abeut Dell’s request for meremental

discounts. Tntel states that it offered Dell above-cost discounted price_s to retain Deall's busmﬂss';

the offer applied to Dell's porchases only for a short term;, and while Infel hoped that Intel wonld

retain Dell's businesa as a resuli of its offer, Dell did not commit that it would not seek different
terms ﬁmﬁ Intel at any timne going forward, or that it would buy only fromy Intel going fofwardl
While the words quoted in paragraph 118 appear in the email exchange, Intel denies the -
Complaint's characterization of the docimnent. Except as expressly admitted, Intel denfes the

allegstions of paragraph 118,
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119.  Intel adindts thet Dell did not laanch AMD-based products in 2004 or 2005, -

R 1l staics thet its discounts to Dell were; never
conditioned on Dell purehasing microprocessors exclugively from Iniel. Intel further states that
Dell was at all firoes free to demﬂn:: fo purchase microprocessors from AMD or any other
snpplier. Infel admits thai the werds quated in paragraph 119 appear in the Fel.;rmary 23,2005
wire service story. Inte] states that Mr. Rn;lijna’s guoted statements reflect Dell’s

- confemporaneous assessment of the futurc performance of Inte] and AMD server
microprocessors in light of vatious modifications Intel had made to its server roadmap, including

the acoeleration of its infroduction of the Paxville mieroprocessor, a dual care mictoprocessor for

the server spoment that was launched in 2005, as well as the price discounts offered by Intel.

- Intel further states that in a January 20, 2005 ernail o Pay] '_Dte].Iini and Craig Barrett, Art
Roehm reported that he and another Infel executive “had a very encouraging call” with a semior

Dell execntive who informed them that he was “betting on Intel’s accelerated roadmap.” [
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N Infel siates that in Dofober

2005, Tntel released its Paxville microprocessor, well abead of ity oniginal proposed 2006 release
dute. Except as expressly admitied, Infel denies the allegations of paragraph 119.

120.  Intel denies the allegations of paragraph 120. |

121, Imtel states that Dell, not Intel. cantrolled Dell’s use of the bid buckei. -

IR s, fitc) states that it had no control over the amount of discounts that

Diell allocated to the bid backet, the munber of bids to which Dell assigned discoumts from the

bid bucket, the idemtity of the bids for which Dell assigned bid bucket discounts, or the amoumt
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of discounts that Dell assipned to particular bids. Bxeept as expressly admiiied, intel demes the
allegations of paragraph 121.

122

B Tntel states that the partia]l}f guoted langonage

is contained in an imternal Dell email. Bxcept as expressly admitted, Intel denies the allegations
af paragraph 122,
123.  Infel denies the allegations of pamgraph 123.

124, Intel states thai the guoted words in paragraph 124 turned into a “sentence” are

“taken ot DfﬂﬂﬂI&XL .::_ _ T
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Exzcept as

expressly admitted, Intel denies the allegations of paragraph 124,

125.  TIntel lacks sgfﬁuient information and belief to admit or deny whether paragraph
125 accurately guotes the entry from a bid bucket report purportedly set forth in paragraph 125,
and on that basiz denies the allegation. Tntel incorporates by reference its response io paragraph
124. Except as exprexely admitted, Intel denies the allegations of paragraph 125.

126. Intel denies the allegations of paragraph 126.

127. Tutel denjes the allegations of paragraph 127. Intel states that the bid bucket
report cited in paragraph 127 does not show that Intel was involvad in Dell’s pricing decisions
with respect to this bid. Intel further states that its Business Development Managers (BDMs]
frequently provide techmical and other forms of pen-monstary support in. connection with bids by
s customers, including but not imited to Dell, Intel further states that while Intel’s BDMs wese
aveare that diccovnts from the bid bucket were available to Dell’s sales foree and on occasion
suggested to Dell sales personne] that they seek sors of those discounts to use in certain highly
competiiive bids, Intel was not involved in Dell’s evaluations or decisions as to whether 10 vse
the bid bucket to support a particular bid, the amount of the discormts o be applied from the bid
bucket, or the .systam price to be bid by Dell. ]nte.:l gtates that these decisions were all salely
within Dell’s discretion,

128.  Intel lacks sufficient information and b&]j.ef to admit or deny the allegations of
paragraph 128, and cn that basis dem'_as them. Totel Incorporates by reference its response fo

paragraphs 121 and 124,
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129, Intel lacks sufficient information and belief to admit or deny the allegations of

paragraph 129, and on that basis denies them. Intel incorpotates by reference its response to

paragraphs 121 and 124,

130,  Tntel admdts that, in the sumpmer of 2005, Inte] and Dell held apother round of
tebate negotiations and that this came as no swprise to Intel. Infel states that, as confirmed by
the depositions of Dell executives, Dell constantly negotiated with Intel to obtain the lowest
possible prices, as Dell did with all of its suppliers. Intel further states that Dell constantly used

the prospect of chifting purchase volumes {o AMD as bargaining leverage with Iniel, =

B2 Infcl states that, as part of its negotiating strategy, Dell |

exageerated Intel’s weaknesses and overstated AMID’s performance. Intel incotporates by
Tefeyrence ifs Tesponses to paragraphs 76, 89 and 114, Except as expressly admitted, Intel demes
the allegations of paragraph 130.

131, Tmtel stafes that paragraph 131 quotes out-of-context statements i a May 12, 2005
intemal Tited email in which an Intel executive speculated abont a Dell executive’s potential
position in negotiations with Intel over the sale of Ttanhwm microprocessers for a single
workstaticn, and not sexvers, as suggested B}r Complaint. While the words quated in paragraph

131 appeat in the email exchangs, the Complaint mischaractenizes the email exchange as

o4
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addressing Intel’s server business and Intel d_enin:s the. Compla:iﬁt’s charaefer_izaﬂnﬁ. Except as
expressiy admitted, Inte] denies the allegations r:rf paragraph 131.

132, Intel siates that paragraph 132 quotes ont-of-context stafements i an A_ugﬁgt 2005
internal fmtel email exchanpe. The context of the exchange was Intel’s concems that Intel and
Dl had different views of the most effective competitive strategy t¢ compeie on the menits
against AMD-based products in the l.;l’.'lﬁﬂiﬂtplact, which might affect Tutel’s response fo future
requests by Dell for increased mesfing competition rebates. Except as expresaly adimrited, Intel
denies the allegations of paragraph.- 132,

133, Intel stakes that parageaph 133 gootes ouf-of-context statements n an Augnst 18,
2003 ingemal Iniel email wiitten by Paul Gtellini regarding 4 telephone call he had with Dell’s
then-CEO, Kevin Roliing, Intel further siates ihat Mr. Otelling®s email merely reported that Mr.
Rolling had assured himn that Dell shared Intel’s view that an effeciive competifive strategy for
Dell was to “sell up” by working to sell greater quantities of higher-end computers, which would
be a “winfwin” for both Inﬁl and Dell as it would enable both companies to seil more of ther
hipher-margin products, Except ag expressly admitted, ntel demas the allzgations of paragraph
133,

134.  Intel states that paragraph 134 guotes out-of-context statements in a November 4,
2005 internal Intel emajl from Inted"s Dell Acconnt Executive, Intel stafes that this internal Intel
email merely reflects the author’s frustration in his efforts fo influence Dell ia follow throngh on
the “sell up™ strategy that Intel had been recommending to Drell for some time. Except as

expressly admifted, Infel demies the allegations of paragraph 134
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135.  Intel stafes that paragraph 135 quotes out-of-context statements in & Noventber 4,
2005 internal el email from Paol Otellind to other Intel executives, leaving out that Mr. .
Otellini disagreed with Mr. Dell’s statemaonts. Intel states that Dell constantly negotisted with
Intel to obtain the lowest possible prices and that the telephome call memorialized in the quoted
email was another cff;:brt by Dell to negotiate increazed discounts from Intel. Intel siaies that
Dell repeatedly used t]:Le prospect of shifting volume from Intel to AMD as negotiating leverage

with Infel,

Intel incorporates b;_:r
reference ifs responses to paragraphs $9 and 114. Intel dentes that in Nevember 2005 Dell was
loging “all the high margin business to AMD-based sku’s™ o1 that Dell had been behind for four
years as aresult of sole sowrcing microprocessors from Intel. Infel states thst, az described in
Intel’s response to paragraph 76 of the Complaint, Dsll cxperienced very substantial growth
during the pz—‘:ried. when. it used Intel as its sole source of microprocessors, consistently
outperforming the indusiry and becoming the world’s largest OEM. Except as expressly
admitted Inie] denies the allegations of paragraph 1335.

136.  Imtel states that paragraph 136 quotes out-of-context staternents in & November

10, 2005 email exchange between Michael Deil and Panl Otellini. [ERIER

T RN <! iccorpories by reference is
responses o paragraphs 89 and 114, Intel further states that the quoted statemett by Mr. Otellini
that Intel’s roadmap “is fmproving rapidly daily™ and “will deliver increasingly leadership

products™ is a reference to the products that resulted from the revisions Intel made o Its product '

Gt
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rqadmﬁp in 2005 to address the competitive ismes raised by Dell, and also to Intel’s Conroe,
Merom, and Woodcrest microprocessars, which were scheduled to be launched in mid-2006.
Infel fimther states that, with the introduction of Conres, Merom, and Wooderest, and Imel™s
subsequent products, Inte] did in fact deliver leadcrshipl products, as Mr. Otellini wrote to M_r
el that Tntel would do. Infel further statea that Mi. Otelling’s referencs to Intel’s providing
“over $1B per year to Dell for meet comp efforts” js simply a reference to the above-cost price

discounts [ntel provided to Dell 1o enable Dell to compete more effecfively against AMD-based

pioducts offered by ather OEMs. &

Except as expressly admitted, Intel denies the allegations

of paragraph 136.

137. Intel states that paragraph 137 guotes out-of-context statemnents in a November
24 2003 email exchange between Michael Dell and Paul Otellini. While the words quoted in

paragraph 137 appeat in the email exchange, the Camplaint mis;c:hﬂractarizﬂs the emall exchange

and Tntel denies the Complaint's characterization. [

3 Imicl

incorporates its responses to paragraphs 89 and 114 by reference. Except as expressly admitted,
Tnte] denies the allegations of paragraph 137.

138, Intel denies the allegations of paragraph 138, Intel states that it did not make
“payments” to Dell. Intel states that it aold ﬁicrﬂpmcemors anl other produets to Dell, for

which Dell paid Intel, and that, in connection with those sales, Intel provided Dell with above-

67



Case 1:09-cv-00827-JJF Document 16 Filed 01/12/10 Page 68 of 119

e o

cost discounts that reduced the price that Dell paid Inte] for those products. Intel further states
that its discounts to Dell wers never condifioned on Dell purchasing mictoprocessors exclusively
from Intel. The depositions of Dell exe::utiv&;s confirm that Dell did not believe that the rebates
Dell received from Intel were conditioned on Dell not purchasing microprocessors from AMD or
any other brand of MICTOPIOCESSOTS, |

139,  Intel states that paragraph 139 quotes out-of-context statements in a2 February 16,
2006 email from Paul Otellini to other Intel executives. Intel states that the quoted partion of
Mr. Oteliini’s email was merely an internal tongue-in-cheek reference to Dell’s constant efforis
to negotiate additional PTi;::ﬁs discounts from Intel to mcrease Dell’s competitiveness. Mr,
Relling” statemerit quoted n paragraph 139 was not the result of any agreement on exclusivity

with Int=]. EE

R :ccit o5 expressly admitted, Intel denies the allegations of paragraph 139.

140,  Intel denies that its relationship with Dell ever reached a “breaking pomt™ Intel

incorporates it esponse to pazagraph 519 by reforonce. [N
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T ©:c:pt s cipressly admitted, Infel denies the
allegations of paragraph 140,

141,  Intel admits that in an April 26 email to other Dell executives, Michael Dell
wrote: “We have been locakiug at the situation for a long time, and have decided to introduee a
broad range of AMD based systems mto our product line to provide t].ule: cholce our custormers are

asking for.”

R EWN 1 ircorpories by referns s

response to paragraph 76, Except as expressly admitted, Intel denies the allegations of paragraph

141.
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142.  Tntel admiis that the quoted lanpuaps in peragraph 142 s contained in an mternal

Intel ewail, Intel states thai the email from Craig Barrett to Paul Otellsi quoted in paragraph

142 was‘ purely intemal and does not reflect any communication with Dell. Intel further states

{hat Mr. Barrett was not involved in the negotiations with Dell that were ongong af the time of

his em.ail and that the statement in hie email was not implemented or coimmunicated to Dell in

any fashion, Intel further states that M. Barrett’s email was an off-the-cuf reaction to a report

by Mr. Otellini regarding Dell’s negotiation tactics, to which Mr. Barrett tpﬂk exception. Intel
" states that after Dell aimounced i May 2006 that Dell would be launching AMD-based systems,
Inte] contimued to conmpete vigoronsly for Dell’s tusiness :nd continued o provide Dell with
highly @mp etitive pricing. Bxcept as expresshy admiited, Intel denizs ihe allegations of
paragraph 142,

143.  Intel states that the infernal email from Paul Ciellim in paragraph 143 is

mischaractenized, does not refleet aﬁ*_r,r communication with Dell and nierely suggests that Iniel
“ought to enter negotiations” with Dell concerming Dell’s discounts going forward in light of

Dell’s announcement that it would be shifting velumes from Intel to AMD. [ GEGEEE

IR :ccot o5 expressly admiited, Intel denics the allegations of paragraph 143,

10
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144, Intel states that the quoted language in paragraph 144, while contained in a Tell

ernail, on its face does not support the inference Plainhiff seeks to draw, and merely reflects

Drell’s ability to choose to use AMD and Dell’s constant wiilingness to shiff volume to AMD if
Infel did not sufficiently meet Dell’s derpands for better pricing. Intel states that it never paid
Diell not to deal with AMD. Inte} further states that Infel never conditioned its discounts to Dell
on exclusivity and the depositions of Dell executives condirm that Dell never believed Lntel™s
dizcounts to be conditioned on purchaszing microprocessors exclusively from Intel. Intel further
giates that the deposifions of ﬁaﬂ executives vonfirm they understood that at all relevant times
Drell was fres to decide to buy microprocessors from AMD o1 another supplier. Intsl
incorporates by reference its response to pafagraph 6. Except as expressly admitted, Tntel
denies the allegations of paragraph 144,

145_. Inte]l mearporates by reference its responss to paragraph 76. Intel further states
that thers was no agreement betwesn Dell and [niel that Dell would limdt its purchase of AMD
]I].iCIC.ipI'DﬁES-SUI'S from May through the end of 2006. Intel further states that In the third and
fourth quarters of 2006 Dell iIftmdm:_ed AMD-baged desktop, notebock and dual processor server
Tystems. SI;!ﬂGiﬁDHHY, Intel states that Dell introduced AMD-based desktops fér ﬁﬁnsumerrs in
September 2006, AMD-based dual-processor and mulii-processor servers in. October 2006, and P
AND-bazed Optiplex corporate desktops and consumer and small buginess notebooks in

Novernher 2006, |

BB ntel further states

that, while AMIY’s share of Dell’s microprocessor business reached approximaiely 20 percent in

1
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the fourth quarter of 2006, that share iz currently less than 1¢ percent. |G
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B Except as expressly admitted,

ntel denies the allegations of paragraph 145,

146, Intel denies the allegations of paragraph 146. Intel incorporaies by reference its

response o paragraph 145

76
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147.  Tntel denies the allagations of paragraph 147, Intel sates that Intel did not punish

R O

or retaliate against Dell after Dell lamched AMD-based products in 2006, Intel further states
that the depogitions of Dell execntives confirm that Dell does not belisve that Iutellretaliata:l

apainst Dell after Dell lannched AMD-based products in 2006, —

148,  Inizl states that it never had an exclusive relationstap with Dell, that Intel’s

discounis and supply to Dell were never conditioned on exclusivity, and Dell never agreed to
purchase microprocessors exclusively from Intel. Infel further states that the email from Mr. | b
Onellini fo a Lenove executive quoted in paragraph 148 contained Mr. Otellimi®s confidential
. views concermning the chapging competitive landscape and, as a regelt, Mr. Otellini sought to
.make sure it 'was nof disseminated further, Intel stafes that Mr. Otellini was refernng to
ppportunities for Lenovo to compete with [ntel-based systems against expected AMD-based Dell

systems. Intel further states that Intel preserved the email and produced It to the New York

7
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Attorasy Geneial’s Office. Feosp iiexpressliy adieitcd, Thish denfes theallgationof o

paragraph 148,

149, ek aitmits it HPBas devéloped, sald, and rtketed AMD'produets frong 2000
farthe presert; but Jispritesetiiat P2 fise o AMIDY products was duné ofi & “Iiiied Basi and
states that by 2008 AMD, migigprocessors kmoynied o 3%.2% of TP"s:purchases by wnit velume,

g repoitsd by dlsaling industey data teporting ereitization: Tutel siates that HP tsed AND:
nilgaprogessorsin all segmmtsafﬂsﬁmmms anid
[l el denics the dhistacksrization bf
Yniel’s anid FEP7s relationstip. Despite quastéily competition:aver & midti-yrar petiod i many:
britsiress segroenty, the Cmﬁiﬂmntmtts no alleged Tfel threats to:“Teditoe s paymuents” of
“oancel jaint ventiies?” Tustead; Tundl and FIF s gaged i aseries 0f neggitation fialed v

hetter pricing and support Yor B from-Tntel, Except as expressly admified; Intel demies the
ollegatisng: of péragraph. 149,
150, Tniel denjes the allegafions of paragraph 150, The Complatit omitsto disclose

Hint AMIH s shars of EIP's piurchases, 45 reported by 2 leading industyy dofa reporting

[ R

orgarizanns, ndreasad frof 19.5% 6 35.3% betwaen 2002 aid 2006, this pérind #itsd i
parageapt 150, which contradicts the Complaint®s lain that FE restricted ity markefing of.
AND- o g Wibinespect o the slegiron acncoming o 200 aeernt  pasraph
50 Tnite] states that Infel'andHP entered info a wiiiten agreement entifled HFAL, and:the
sirtlitén, i ontalinied the agresrignt of fherparties, Intclfmthar sigtes that. thebackgronid of
HBA was bt HF had informed Trtel that itintended to award 5% of ity-corporate deskiop

business fo, AMD, and identified a percentige of fhe temaining biusiness the partics would
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compete to provide to HP. After extended negotiations, HP awerded the congested business o
Intel. The partics agreed that, due to the long and difficult negotiations, a simple one-year
written agreement with a 30-day termination provision without cause would be in the interests of
both parties. That written agreement did not contain a limit on market share. Tutel further states
that the parties would, as part of regular meetings, discuss the progress of the agreement,
incloding the volumes and market segment share of Tntel. Intel states that it enfered into an
overall agreemertt with HP in November 2006, which, based on a series of price discounts,
ma:iceﬁng support abd supply inngvations, among other thiugs,.pr.eﬁded Intel the op_pnrnmitj,f o
increase its sales volume and share of business with HP, but did not require or ensore such an
ouicome.

151. Totel lacks sufficient informaiion and belief io admit of deny the allegations of
paragtaph 151, and on that basis denies them.

152, Tntel denies that it over had an exchisive relaitgnship with HE and states that HP

abways retained the ability to puichase microprocessors from AMD. Intel states that the analysis

cited vwas prepaved
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Intel lacks sufficient informmation and belief to a_d.mit or

deny the remaining allegations of paragraph 152, and on that basis denies them.
153,  Intel admits that certain HP executives favored the expanded use of AMD

microprocessors in HP's commercial desktop products. Intel denies that “the commuercial market

.. . was increazingly interested in AMD-baszed products.™ Intel further states thatu

154.  Intel admits that an HP execuiive ||| KRR 5:2i=4 to het

management that IT managers had petitioned for an AMD desktop PC. Inte] further states that

R oot oc cxpressly admiited, Intel denies the allegations of paragtaph

154,

155,  Intel admits thet HP congidered and uitimately offered 4 desldop named the D315,
containing AMD microprocessors, in portions of the corperate segment where HE believed the
ﬁS 15 was competitive. Intel denies that AMD-based PCs weze snitgble for large enterprises. In
fact, nearly two vears later, after AMDD had had the opportunity to mmprove its product cfferings,
AMI’s top sales executive stated that he “could come up with half a dozen valid objections in
taking AMBD nto [HF’s] true Enterprise line-up.” Fxcept as expressly admitted, Iﬁtel degries the

allegations of paragraph 155.
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158, Intel incorporates by reference iis response to paragraph 152, Bxcept .as expressly
admifted, Intel denies the allegations of paragraph 154,

157,  Intel states Mpmagaph 157 containg selective quotes from HF documents, but
demies that the statements accuraiely desenbe Iuml’é views. Intel lncorporates by reference its
response to paragraph 152, Otherwise, Intel Iacks information and belief sufficient to admif or
deny the allegstions of paragraph 157, and on that basis denies the allegations.

158.  Imiel states that paragraph 158 contains a selective quote from an HP document,
bt denies thai the statements accurately state Tntel’s motivation or state of mind. Inrel
incorporates by reference its response to paragraph 152, Except as expressly admifted, Tntel
derﬁ;s the allegations of paragraph 158.

.159, Tne] states that HP’s request for $75 million as alleged in paragraph 159 was not
based on any threat, direct or fmplied, from Itel. Intel lacks information and belief sufficient io
admit or deny the remaining altegations of paragraph 159, and on that basis denies the
allegafions. |

160, Intel admits that AMD mads an offer to HP, that subject o the fulfillment of
eertain conditions, HE could obtain one million Athlon XF microprocessors for a net price of

zero. Intel further states that the AMTDY microprocessors were not competitive with Intel’s

microprocessors for use in corporate PCs, regardless of the net price, || NGRS

_ Tniz} othersise lagks information and belief sufficient to admit or deny the allegations of

paragraph 160, and on that bagis denies the allegations.
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161, Intel admodts that it hgd g multi-year partmership with HP to develop and market
Tianinm micropracessors, and that Ttanium was a non-x$6 microprocessar jointly developed by
HP and Intel and targeted primarily at high-end server customers, particularly those nmnin-g
mission critical fumctions, nsing servers unping RISC processors. Intel dentes it threatened B
or linked support of Jtarum to HP’s prarchase of Athlon or Opteron microprocessors. Intel states

that the [tanium project required enormous investments by Intel and that, as partners, Intel and

HP had ongoing discussions about all aspects of the Itanium rroject, [

Intel further states that such discussions are perfectly reasonable and expected between parties to
a long-term product development apreement. Intel staies that these discussions sulminated in a
revised agreement in Novenber 2006 when the parties completed a comprehensive renegotiation
of the respective coniributions of the partoers to the venfure. Intel further states that HP and [utel
contimue to succexsfully market faninm. Bxcept as expressly admitted, Intel denies the
allegations of paragraph 161,

162.  Intel admits that the lanium project was a partnership, and while both HP"s and
Tntel’s comimibutions o the Haniwum project were important to its sccess, Intel was contributing

more o the Itanfum partoership than HP. Iniel lacks sufficient information or belief as to HZE;’s
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state of mind to admit or deny those allegations, and omi that basis denies all such allegations.
Except as expressly admutied, lutel demies the: allegations of pﬁagxaph 162,

163, Intel lacks sufficient information or belief as to HP s state of mind to admit or
deriy those allegations, and on that basis dentes them. Intel otherwise denies the allegattons of
paragraph 163., |

164, Intel denies the allegations of paragraph 164, Infel states that it was entirely
reasonable for Intel to invest enginesting resources fo compete with AND'e Opteron once
Opteron achicved acceptance, Given that Intel has IMmd engineering resources and that the
Heon line of mjcmﬂprﬂéessers, which competed directly with Opleron, was far more eritical io
Intel’s competitiveness, [ntel naturally had an interest in direciing resources to maintain the
competitiveness of thig product Jine,

165, Intel lacks sufficient information or belief to admit or deny the allegations of

parsgraph 165, and on thai basis denies the allegations. Intel states that [ GGG

 the gpeculation of a single HP execntive

eaght months prior to HPAT does not establish such a fact.
166. Inte! lacks sufficient information or belief to admit or deny the allegations of HP*s

state of mind in paragtaph 166, and on that basis denies those allegations. Intel states that [

I 1! furtrr st that HP wsed the idding

13
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process between AMD and Intel o obtain significant discounis and bepefits from both parties,
which improved HP's competitiveness. Intel otherwise denies the allegations of paragraph 166,

167. Iniel admits that it enfered info one-year wriltten agreement with HP, referred to as
HPAL to supply HP with microptocessors for the corporate desldop segment. Intel states that
HPAl was temminable on thirty days® potice. Infel admits that Intel agreed to provide BE with
$130 milion in rebates to be crediied against HP's purchase volumes. Intel states that while it
had volume and markes share expmtaﬁ-:)ns, Inte] denies that HPA1 had a binding market share or
markefing Hmitation on AMD-based systems, and states tast HP sold and marketed AMD based-
systems in all portions of the corporate segment. Intel states that the written agreement tequired
HP to sepregate its branding to avoid consimer confiision as to whether a corporate deskiop
| system was powered by an Intel or an AMD microprocsssor. II:rtcl firther states that the wotten
agreement required HP fo promote Intel-based Sjrétems in requests for propesals in enterpnse
bids, as well as work with Intel on marketing. Intel states that it worked with HP te improve its
ability to market and sell compufer systems theough its distribuiion chanmel. Except as aﬁpmssly
admitted, Intel denies the allegations of paragraph 167.

168. TIniel denies the allepations of paragraph 168,

165.  Intel denies the allegations of paragraph 169, Intel states thm; the HPAL
agreement required HP to segregate its branding to aveld consumer confision as to whether a
corporate desktop system was powered by an Intel or an AMD microprocessor. Intel states that
HP had intended 1o, and in fact &id, eliminate the Evo brand entirely and went io a system where
Intel- and AMD-based sysiems marketsd by HP were distinguished by model namber. Infel

firther statss that HPA T required HP fo promote [ntel-based systems in requests for proposals m
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enterprise bids, as well as work with Intel on marketing. Inte] states that HP was not prohibited
from selling AMD sysfems to enterprise customers, and in fact did so.

170.  Intel admits that various drafis of a proposed agreement for Intel to provide
microprocessors for HP's corpefate desktop basiness were drafted and exehanged beiweeﬁ Iniel
and FP_ and that in Yuly 2002 a proposed terma sheet containing the selectively-quoted terms was
prepared and exchanged. Intel states that the proposed term sheet was not accepted by the
parties and did 1ot contain the final terms, which were mntaiqed in a written agreement signed
by l:H.:bth parties in Degember 2002. Exvept as exprosaly admitied, [ntel denies the allegations of
paragraph 170.

171, Intel admits that fhe quoted langnage in paragraph 171 is contained in an HP
email to Intel in July 2002, which was five rﬁonths prior to the final written agresment. Intel
lacks sufficient information or belief as to the allegations concerming HE’s state of mind, and on
that bagis denfes those allegations. Intel states that the background of HPAL was that HF had
informed Intel that it intended to award 5% of its corporate deskiop business to AMD, and

identificd a perceﬂtage of the remaining business the parties would compete to provide to HP.

After extended negotiations, HP awarded the contested business o Inte]. [ EGKKGEG

T ©ccpt as cxpressly admitted, Intel denies the allegations of
paragraph 171.

172, Intel lacks sufficient information and belief to admit or deny the allegations of

HE’; state of mind concerning the secrecy of HPAI alleged paragraph 172, and on that basis

85
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denies them. Imtel admits that the quoted language is contained in HP documents. Except ag
expressly admiited, Intel denies the allegations of paragraph 172

173,  Intel denies the allegations of paragraph 173,

174, Intel denies the allepations of paragraph 174. Intel states that the parties jointly
agreed, after the lengthy negotiations for an agreement were unsuccesstul, o enfter inta fhf: OLIE-

- page HPA apreement to reduce the agreement to the essential provisions and allow the parties
to work together to introduce new corporafs deskdop systems io the market.

175.  Jntel denies the allegations of paragraph 175. Intel states that Intel and HP held
repular meetings to discuss the progress of the HPAT agreement, including marketing programs,
and the volumes and maﬁgct segment share of Intel. niel firther states that HE consistently
reported to iel that HP considered the HPAT agreement to be very successtnl and HP wamnted to
continie the agreement  Inte] further states that AMD's market segment share in BP’s corporate
desktop business in later versions of the HPA Tias exceeded 5% ai certain times.

176.  Intel admits that in 2004 Infel and HF entered into a aew writlen agreemert
known as KPA?. Tntel states that HP stated to Intel thaf it was pleased with the results of HPAL .
and was anxiows W enter into HPAZ. Tnie] admits that the rebates negotiated between the parties

and provided under HPA? increased from those provided tmder HPAL. Intel states tha't-

IR ©> oot as cxpressly admitted, Iniel denies ihe allegations of
paragraph 176,
177.  Intel admits that an internal HP docoment sontaing the quotaifons in paragraph

177. Imtel further states that|e
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RS Except as expressly admitted, Intel denies the allegations of paragraph 177,

178.  Intel denies the allegations of paragraph 178, Intel staies that its corporate
desktop offerings have consistently been superior to those offered by AMD, based on Intel’s
platform stability, performance, manageability, and seeurity, and that AMD infernally has
recognized that faet repeatedly.

179, Intel demies that it directly or by fmplication restricted or threatened to restrict
HP's supply of microprocessors. Intel states that jt attempted in good faith to meet the supply
demands of ifs cusiomers. I::rte.l lacks sufficient information or belief to admit or deny the |
remaining allegations of paragraph 179, and on that basis denies them.

1803, Infel lackg sufficient information or belief to admit or deny the allegations of
paragraph 180, and on that basis dendes them.

18], Intel admits that the referenced email contains the quoted siatement, but lacks
sufficient information or belief to admit or deny whether the statement aceurstely reflected the
business situstion at HP, and on that basis denies the allegation. Infel further denies any
implication that it threatened to rotaliate against HP. Except as expressly admitted, Intel denies
the allepations of paragraph 181.

182, Intel admits that in February 2004, HP poblicly announeed a caﬁlprﬁhensive
three-year partnership with AMD in the server segment. Intel admits that HP did not diseuss its
AMD parinership with Intel prier to HP’s public announcement. Intel denies that HE's nse of

AMIY s products was “limited.” Tntel adyits that jts Xeon-based systems competed with,

87

Y E



Case 1:0_9-cv-00827-JJF Document 16  Filed 01/12/10 Page 88 of 119

Dﬁtarnn—hased products from Iate 2003 forward. Except as expressly admitted, Intel denies the
allegations of paragiaph 152, |

183,  Tntel admits that it faced significant competition frem Opteron from ate 2003
omward, and Opteron-based systems achieved suceess commensurate with Opteron’s competitive
strengths. Tntel states that the corporate segment was always apen for competition from AMD,
but. that AMIFs failure tor adequately _address critical issues to corporate customers that Tntel did
address, notably guality, platform stability, manggmbi]ity and smity, and mobile computing,
limited AMDs success in thﬁt sepment. Intel further states that the inmlicaﬁﬂn that success in -
selling Opteron-based servers necessarily provides greater opportopity to AMD m r:rthe:r. areas of

the corporate segment is incotrect, given the need to address the specific needs of corporate

customers in desidop and mobile systems. |
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Except ag expressly admitted, Iniel

denies the allegations of parageaph 183,

184  Intel admite that for certain applications, particularly some relafing o high
performance computing, Opteron bad superior performante benchmarks prior to the introduction
of the Wooderest server miereprocessor i June 2006, but for other enferprise applications the
Xeon family was superior. Intel states that its server products had other featores relaiing to
reliability, availability and setviceability, in-::lﬁdjng ggourity, that were mp&ior to AMDs and
weze important advantages in some portions of the server segment. Intel admits that it faced |
sipnificant corpetition from. Opteron from. late 2003 onward, and Opteron-based systems
achieved sncoess commensurate with Opteron’™s campetifive sirengths. Except 23 expressly
admiitied, Inte] denies the allegations of paragraph 184,

185, Imtel admats that the guotation cited is comtained in an 1otemal HP emial, Intzl
denies that it threatened to punish HP. Exeept as expressly admittad, Intel denies the a]]egaﬁan.é

of paragzraph 185,
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186. Tntel denies the allegativns of paragraph 186, Intel states that, after HP’s
February 2004 announcement of a three-year partnecship with AMD, Intel coniinued {o compete
vigorously for HP's server business, and ultimately negotiated a written agreement in April
2005, providing for volurme-baged discounts to HP for purehases of microprocessors for servers.
187, Imtel lacks sufficient information or belief to admit or deny the allegations of
paragraph 187 I;E:laﬁﬂ.g inn HF"s state of mmd, and on that basis dentes the allepations. [utél
denies the r_ﬁmaining allegations of paragraph 187, Irtel states that, after HP*s February 2004
announcement of a three-year partnesship with AMD, Intel continued to compets vigorously for |

HP’s server business, and negotiated a written agresment in Apri) Eﬂﬂi_

138.  Intel adomty that the quotation cited in paragraph 188 is contamed in an mtemal
. email, but states that it does not support the conclusion alleged. Intel states the allegations of
paragraphs 188 and 189 are inconsistent, as paragraph 18¥ alleges that Intel made meeting
competition offers to HP s sales foree, while paragraph 189 allepes that Intel refused to provide
meeting competition offers to HP because of its promofion of AMID-based server systems. Intel
further states that it negotiated tn good faith with HP fo compete with AMIY for HP's server
business. Exceptas expressly adumitied, Intel denies the allegations ﬂfpaxagraph 188.

189, Intel admits thai the selectively-quoted language is contained in an infermal Inte]
email. Inte] states that it made decisions, based en ifs own business intﬁfests, whether tn accept
specific HP requests for discomnied pri@ in individual bidding opportunities. Dnte] further wates

that 1t megotiated with HP throughout 2004, cdminating in April 2005 in a wiitten contract
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providing HP volume-baged discounts to purchase Intel server microprocessors. Intel denies that
it “punished™ HP. Bxcept as expressly admiited, Intel denies the allegations of parvagraph 189

190. Iniel lacks information and belief to admit or deny the allegations of paragraph
190 relating to HP s state of mind, and on that basis denies the allegations. Iniel otherwise
denies the allegations of paragraph 194,

191, Intel staies that it engages in continuous discussions with HF on a wide variefy of
business issues, and in particular negotized with HP concerning HPs server business. Intel
furiher states that it appropriately seeks c:ppr:rrmnitie;s; to comapete for HP's business, but that HP
lias decided in a nomber of instances, in the exercizse of its business discrefion, ot to provide
opportunities for Intel to compete, inclnding at timss o the server sepment in 2004, Except as
expressly admitted, Intel denies the allegations of paragraph. 121,

192; Tntel admits that the queted langoage is confained in an HP communication to
Intel. Intel admits that HP is a large and important customer of ntel’s, Intel is 2 major supplier
of HP, and that HP and Intel engage in contimuous discussions about compefifive issues. Inisl
further states that HP wag alzso a major customer of AMD, and that during that time promoted
AMD-based multi-processor systems. Except as expressly admitied, Intel denies the allegations
of paragraph 192.

193.  Intel ademits thai the quoted statements are contained m internal HP emails, but
lacks sufficient information, or belief to admit or deny the allegations concerning HP's stats of
mind, and on that hasis denies those allegations. Intel states that it had made very large
investments in Hanium and that Ttasinm was not profitable to Intel both prior to and in 20035, and

Intel had discussions with HP theoughout the Faniom partnership to find ways to muiusally
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improve the results of the partnership. These discussions ultimately ked {0 an agreement in
Novernher 2006 between HP and Intel that provided benefits to both parties and made the
Ttanjum collaboration viable and profitable going forward. Except as expressly admitted, Intel
denies thie allegations of paragraph 193,

194. Intel denies that it had agreements with FP to limit HP"3 sales and prometions of
AMD-based products. Intel admits that it entered into o written Memorandum of Understamding
with, HP effective November 1, 2006 (the “2006 MOU™). Intel denies the chacacterization of the
2606 MOV contained in paragraph 194. Intel states that the 2006 MOU was a good-faith

~ attempt on the part of HP and Tntel fo imprave their relafionship and HF”s competitiveness
through a vatiety of provisions, including but not limited to volume-based price discounts,
supply inngvation, and joint marlceting. Except as expressly admitted, Infel denies the
allegations of paragraph 194,

195,  Iniel denies the allegations of paragraph 195. Intel denies that “HP had persisted
in maintatning a limited relationship with AMD.” In fact, despite acknowledged deficiencies in
it offerings, AMOD had more than doubled its share of HP’s mit:mﬁméssmr coustmption, f'rqrn
13.5% o 2002 to 33.2% in 2006, Iniel incorporates by reference pasagraph 30.

196, Intel admits that the quoted language in pamgraph 196 is coniained mn an Angust

2006 emad] written by Paul Gtellini. Tntel states that it believed that there were opporfunities for

HP and Intel to work more closely together to achieve mutual growth through providing better
products, servics, snd pricing to the market, Inte] admits that it had regular meetinga with HF on
g varisty of business issues. Except as expressly admitted, Intel deniss the allegations of

paragraph 196.
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197.  Intel denies the allegations of paragraph 197 and further states that Intel personnel
| afternpted to make sure that the l'anguagé included in the written agreement correctly stated the
aﬁeammt of the parties.

198.  Intel denies the allepations of paragraph 198, Intel states that the agrecment
referred to in paragraph 198 was the 2006 MOU. Intel fiwrther states that the 2006 MOU had &
twa-yesr term, but provided that at six-month intervals the parties could imtiate a 30-day
termination process, and that the 2006 MOV included individual volurne-based discount tiers for
each segment of HP’s business, as well as other terms related io, amﬁng othey thines, supply
innovations, marlefing and the Ttanium relationship. Intel states that there were no specific
. market shares promised or puaranteed by HF to Intel, and in fact Intel*s overall percentage share

of HP"s mictoprocessor business increased by only 2% in 2007 despim. Inic)’s imtroduction of a
 new product line that established clear performance stperiority over AMD in zll volume market
segments, in addition to the superiority in other attributes that Intel possessed, such az reliability,
seourity, gtability, battery life for notebook PCs, supply, and reputation. This growth in, share
was smaller than that recorded by Intel in the market as a whole, based on the strength of Tntel’s

improved offerings and AMD’s highly-publicized execution problems in 2007. || NG

199,  Intel admits that Intel and HP entered into a “Lefter of Intent™ dated September
14, 2006, which contained the quoted language referenced in paragraph 199, but Intel stafes that
the Complaint leaves out language that clarifies the meaning of the guotation, which Was that

Inte] would be given an oppertunity by HP to win addifional business if HP was more successtul
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than the parties projected, and not that Iniel would be guaranteed any market share, Intel further
states that the 2006 MOU superseded the letter of intent, and did not provide Iite] wiil any
promised or guarantesd share of FIP*s business. Except as expressly admitted, Intel denies the
aILEgaﬁﬂﬁs of paragraph 199

700,  Intel deries the allepations of paragraph 200. [ntel states that by ifs express terms
the 2006 MOU contained the complete agreement of HP and Intel and therefoie any allegations
that Intel atternpted to “eonceal” the substance of the agreement are false._ Tntel forther states that
the 2006 MOU contained volumne-based disconis that in ne wey requized HP {o buy any specific
amount of ntel processors, but effectively constituted offers to sell at discounted prices that
reasanably decreased with addiional purchase volumes.

201. Tnfzl dentes the aJlegatiané of patagraph 201 that Intel obtained a mﬁrl'éet share

gain or otherwise “knocked AMD back™ by virtue of the 2006 MOU. To the extent that AMD

was “knocked back”™ i 2007, it was as a resuli of serious execuiion problems o its part,_

fnial admits that it incregsed its overall revenus ag HP during 2007, based on the discounts and
other benefiis provided HP which helped HP become more competitive. Except as expressly
admitiad, Inte] denies the allegatinns of paragraph 201.

202, Intel derdes the allegations of paragraph 202, Infel states that it had a number of
joint innovation and development projects with IBM that led to new, innovative products,
including a series of server “blade” systerns, and an innovative chipset for 4-way servers,

codenamed Hurricane.
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203, Intel admits that some “High Performance Cﬂmputiﬁg“ {HPC) computers suppatt
computationally intensive modeling and sinmulation programs, admits that in the mid-2003 te
2006 time period there was some customer demand in. the HPC market segment for Opteron-
haged servers, and states that AMD dramatically increased its market segment share during that
time. Except as expressly admitted, Tntel denies the allegations of paragraph 203,

204,  Intel admits that [BM launched various Opteron-based servers and workstations in
the 2003-05 time perind, including the €323 2-way server In 2003, the 1350 cluster in 2003, the
A-Pro IIItE:ll.'l-_.Stﬂ.ﬁﬂIl workstation in 2004, and the 1520 Dﬁtemn Blade Server in 2003 Iﬂfﬂl.
states that I_BM was the first Tier 1 OEM to smnounce and infroduce into the market an Opteron-
based server. Except as expressly admitted, Intel denies the allegations ef pavagraph 204,

25, Intsl denjes the allegesions of paragraph 205, Intel states that, at IBM”s request, it
provided approximately $130 million in meet compatition discounts over a four-quarter period to
allow IBM to meet dnmmstream competition fom Opteron-based servers sold by HP, Sun, and
others on a price-performance basis and to accelerate the market introduction of JBM™ s

proprietary EXA% chipset designed to work with Intel’s Xeon 4-way provessors with 64-bit
extensions. hﬁel further stares these discounts were was not conditioned on any agreement by
IBM not to introduce Opteron-based servers. Intel states that, contrary to the allegafion m

paragraph 205 that Inte] “had no gennine competitive alisrnative to offer” IBM for a 4-way

server, IBM's Intel offering was successful and superior to the 4-way Opferon server altemative

peing considered. by TEM. Tnelforticr statos tos R
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- T

206, Intel admits that IBM launched & 2-way Opteron-based server called the e325 m

2003, T

B snd that B3 developed in 2004-05 and

launched in 2003 an Opteron-based blede server referrad to as the 1820, Except as sxpressly
admitted, Intel denies the allegations of paragraph 206.
207, Intel is without knowledge or infonmation mrfficient io form a belief as to the truth

of the allegations of paragraph 207, Titel states that |

208, Intel admits the allegations of paragzaph 208, ITntel states that IBMs appearsnce

at the public AMD Opteron lavsich event and IBM’s commitment as the ficst Tier 1 OEM to
develop an Opteron-based server demonstrates that IBM made its decisions concemning Opieron
independent of any purported fear of Intel retaliation.

209, Iniel is withow knowledge or information sufficient to form a belief as to the iruth
of the allegations of paragraph 205, Indel states that, nntﬁdthmding any internal speculation

from individual IBM execotives conceming Intel’s potential reaction o IBM's expansion of iz
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use of AMD micreprocessors, that speenlation was not sufficient to prevent IBM from appearing
at the April 2003 AMD Opteron launch event, publicly committing to launching an Opteron
server later i 2008, and from being the first Tier 1 OEM to make publicly available for sale both

Opteron-based servers and workstations.

210, Intel admits that the selectively-quoted langnage in paragraph 210 is contained
within ﬁla referenced email. Intel states that the context of the emmail string in which the
Janguage is contained relates to an internal Intel discussion as to whether Intel shl:mld. accelerate
the announcement of its Keon x86 server CP1J with 64-bit extensions, with a recommendation
that Il do so to meet competition from AMD by offering new, mere competitive products.
Except as expressiy admitted, Intel denies the allegations of paragraph 210.

211. Iotel denjes that an Intel executive met with IBM “in order to atiempt to reverse
or severely linut” the distribution of the £325. Totel states that the objective of the meeting was
to understand which accounts the IBM and Intel sales forces “will work together on in HPC and
where we will compete” since IBM was going to sell both Intel-based and AMD-based servers in
the HPC segment. Inte] admits that the quoted language in paragraph 211 is confained within the

emnail referenced in paragraph 211 and reflecis IBMs stated strategy, except for the inference the

Iote] executive drew about that siratery, which was incorect. Intel states thes [BRL e sales
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ll Eicept as expressly admited,

Intel denies the allegations of paragraph 211

212, Intel admits that the selectively-quoted langrage m paragraph 212 is contained
within the referenced April 2003 nine-page ermal sinng, but states that it does not reflect the
complete context of the email siring. Tntel states that IBM signed the MOU in Aprl 2003,

appeared at the Opteron launch event and committed to iniroduce the IBM 325 Opteron server

that was the subject of the MOU. Infel states thai it never threatened nor took any action to “kill™ |

IBM’s xSeries business o1 to punish IBM fon launching the 325, As stated in paragraph 64, .

B Exceplas

expressly admitted, Inte] denies the allegations of paragraph 212.

213, Intel denies that it ever tock any action to “puanish” IBM for lannching the 325,
and states thﬁ it never withheld any technical mformation from IBM. Inte] adoits that the
selectively-quoted langnage in paragraph 213 is coniamed within the referenced Apnl 2003 mine-
page email string, but states that it does not reflect the comaplete cortiext of the exmail siring.
Except az expressly admitted, Intel denies the allsgaiions of paragraph 213,

214,  Intel denies that it took any actions to lmit TEM®s promotion of the 325 and
states that it never “punished” IBM for infroducing or promofing the €325, Inte] admits that the
gelectively-quoted lanpuage fn paragraph 214 is contained within the referenced April 2003 nie-
page email string, but scates that it does nof raflect the complete context of the email string ox the:

actions IBM subsequently took. Iniel states that, in fact, Intel increased meeting competiion
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discounts to [BM after IBM launiched the e325. Except as expressly admitted, Intel denies the

allegations of paragraph 214. :

T

215,  Imtel admits that the quoted language in paragraph 213 is contained in the
referenced Avgnst 2003 internsl Tniel email string, bui states that it does not reflect the full
context of the email string, which describes a positive working meeting where Intel and IBM
discussed ways for both cornpanies to be successful using Intel microprocessors. Intel states it
did neit stop collaborating ﬁth IBM in 2003 or 2004 as aresult of TBM offering Opieron-based
products, and in tact Tutel expanded its collaborations, nor did Inte] attempt to inferfere with
IBM’s markefing and promaotion efforts with respect to the €325 IBM was then [aunching.
Except .as expressly admitted, Inte] denies the allegations of paragraph 215,

216. Intel denies that it threatened to “retaliate™ or that if “reialiated™ against IBM for
its support of Opteron. Iintel admits that the quoted language in paragraph 216 is contained

within the referenced four-page September 2003 email string, but states that it does not reflect

the full context, of the email string. Intel states the entire email string shows that || KGN
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Except as expressly admitted, Irstel

dendes the allegations of paragraph 216,

217. Intel denies that there was any agreement or uaderstanding between IBM and
Intei that would have in any way prevented [BM from introducing the €326, Intel admits that the
gquoied .]anguage m paragraph 217 is contained within the referenced September 2004 email
siring, Inte] also states that [BM’s position with respect to dual-processor and multi-processor
servers reflected IBM’s walid business reasoms and vwaa not the produet of any agreement, and
that IBM was free at all times to introduce AMD-based server products. Except as expressly
admitted, Intel depies the allsgations of paragraph 217,

218.  Tatel admits that IBM considered laumehing a 4-way Opteron server it 2004 that it

internslly identified as the 350, Intel states that the server

Excepi as expressly adiitted, Intel dendes the

allegations of paragraph 218.

219.  Intel admits that on February 24, 2004 HP armomeed its intenfion to launch a
number of AMD Opteron-based servers. Iitel states that HP’s announcement, and a similar
announcement by Sﬁn, meant that 1if IBM were to aﬁ'& a d-way Opteron sewer—
I, i: vouid no longer be the only Tier 1 server manufacturer offering a differentiated

Opteron server, but one of several doing so. Intel states that HP*s annconcement | TNNIN
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- Intel adinits that the quoted language in paragraph 219 is contained in the referenced
email. Intel states further thar, shority before the HP annowncement, Intel publicly stated that it
would be introducing its own Xeon server processors with 64-bif exfensions. Except as
cxpressly admitted, Intel demes the allegations of paragraph 219,

220.  Infel denies the allegations of paragraph 220. Intel states that its server CPUs
were competitive with Opteron CP1Js fﬁr most applications, and by mid-Febroary 2004 Intel had
confirmed that it would be announcing %868 server processors with 64-bit extensions as it had
been requested to do by IBM.

221, lnotel admits that IBM rexquesied that Intel make a commitment to provide meet
competition funds over at least a three-quarier period to assist IBM in meéﬁ_ng ona
price/performance basis downstream c;}mpetition irom HP and Sun Opteron-based servers, and
that guch funds conld be used to bid against HP Opferon-based products. Intel denies that it
offered IBM mesi competition funding rot to launch the 350 Opteron-based 4-way server or
amy othier AMD} server. Iniel states that the qooted statement sbout IBM s willingness 1o make a
“bold statemient”™ about not going with AMD iz taken out of context, and om its face refers o an

internal IBM discassion rather than a proposal actually made 1o Intel. Intel states that IBM did
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nt make any “bold statemeni” and comiinned to develop Opteron 4-way and other servers. Intel

fimriher states thai |8

Iﬂtﬂfl_ mncorporates by
reference its regponse o paragraph 218, Intel also admits that the qumts.d lamgruage 15 paragraph
221 is contained within the referenced documents. Bxcept as expressly admitted, Inie] desves the
allegations of paragraph 221.

222, Intel admits {hat if provided to IBM approximately 3134 million in meet
competition discounts over the four-guarter pe:ri;:rd from 20 of 2004 throngh 1€) of 2005, hitel
states that the discounts were provided te assisi IBM in meeting downstream competition from.
Opteron-based servers sold by HF and other OEMs ona pticcz’ﬁerfumlanm basis undil ttl'tfﬁl mu]ﬂ
make available 130 Keon pracesacrs with 64-bit extensions later in 2004 and IBM could bring fo
markei 1ts proprietary EXAY chipset compatible with the Intel Xean pmces.Sﬂrs. Intel further
states that its annual server revenues from IBM over this four-guarter period after discounts were
mare than $300 million, Except as expressly admiﬁﬂd, Intel denies the allepations of paragraph
2232,

273, Iniel admits that the quoted language in paragraph 223 i3 contained in the
referenced docament. Ttel further admits that there was a joint webcast fo the Intel and IBM
sales teamns in April 2004 in which senior Intel and IBM executives participated. Intel states that
any commitrment IBM made to selling Intel-based servers wag the result of its own valid business
reasons, and thai IBM was free af all times to develop, annmirice, and bring to market Opteron-
based servers, including 4-way and blade servers. Fxcept as f:xpms;ly admitted, Intgl denies the

allegations of parapraph 223
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224, Inizl admits that the quoted languags in paragraph 224 is contained within the
referenced April 2004 email. Intel states that the expectation of the Intel executive wus proven
to be wrong, with TEM iniroducing an improved version of the €325 (the e326) in the fall of
2004, an Opteron-based workstation in May 2004, an enhanced dual zore vergion ﬂf the e326
wotkstation, and the £1350 dual core cluster server in the spring of 2003, a 2-way Opteron blade
server in May 2003, and 5 new Opteron-based servers in August 2006, Except as expressly
admitted, [ntal denies the allepations of paragraph 224

225, Inmtel deﬁi&s that the $130 miilion in discﬂuﬂts to [BM was a payment, ‘B_E.ld sates
that that this discount were offercd, after analysis of the competitive offerings and nepotiation, to
help TBM directly compete with other OEMs offering AMD-based servers, Intel denies that
[BMs meet competition discounts were mischaracterized as ECAPs. Intel states that it has long
used discounis from CAP prices, like those provided to IBM, to mest competition from AMD or
derwnstream competition an OEM faced from AMD-based servers. Intel states that there were a
nimiber of procompetitive .purpﬂsas, for the $130 million 1n meeting competiion discounts
provided to IBM, including facilitating IBMs ability to compete with Intel-based servers ona
price/performance basis with Opteron-based servers sold by HP, Sun, and ot‘ﬁr:rs, aJ:u:l.
accelerating the infroduction of [BMs proprietary EXAS chipset designed to work with Intel’s
4-way Xeon processors with 64-bit extensions. Intel further states that the collaboration between
intf:l, and IBM on servers was suecessfil and led to growth for both companies. Except as |
exprasaly admitted, Intel denies the allegations of paragraph 725,

936, Intel admits that the queted language in patagraph 226 is contained within the

referenced email. Inte] states that Intel and [BM negotiated regularly eonceming the appropriate
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amount of meeting competition discounts, and thatf

R oot as cxpressly admitted, Intel denies the allegations of paragraph 226.

227, Intel lacks informeation or belief sufficient to deny the allegations of what IBM
“undemmn@:’ and on that basis denies such allegations in paragraph 227, Intel staies that the
meeting competition discounts it provided to IRM reflecied the substanitial increase in
downstream competition that IBM faced ﬁm Opieron-based servers, the size of the pﬂ[‘ﬁmﬁﬁl.
Intel revenue at risk, the nanlti-quarter period for which IBM requested assistance, and the size of
IBM’s requiest for discounts. Iniel further states then fhie effect of the mesting competition
disconnts was to lower Tntel’s prices and thereby asgist IBM in competing on a
price/performance basis with Opteron-based servers, and that these disconnts benefited

consumets. Uiel states that K

— Except az expressly admitted, Intel denies the allegations of paragraph 227,

328, Inftel iz without knowledge or informarion sufficient to form a belief as fo the tuth
of the allegations of the first sentence of paragraph 228 and on that hasis denies them. Intel
denies the allegations of the last sentence of paragraph 228 Intel states that the IBM blade

server produet using Opieron microprocessors was based on the joint development work of Infel
.am:l IBM, supported by funding and intellectal property of Intel. Except as expressly admitted,
Iritel denies the allegations of paragraph 228,

229, Inte] admits the allegations of paragraph 229,
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230, Intel admits that IBM and Intel entered into the Hlade Server Collaboration
{“BSC>), pursuant io the Blade Collaboration Master Agreement (“Blade Collaboration
Agreemens”™), but denies that it was sqlvalgr for the purpose of establishing its blade technology as
an indusity standard. Iniel states that the primary purpose of the collaboration was to ereate and -
promote A new server form factor to more efficienily use space and reduce power consumption
and grow the server segrent through innovation. Intel admits the allegation of the sm:md
senmtence of para;graph 230, Iniel siaies that IBM was at [iberty .to offer a uﬂn—lﬁtel blade server
withont Imfel’s consent if that blade server did not use either Intels or yoint nfellectual property
that Intel and TBM developed under the BSC and toward which Intel had contributed fens of
millions of dollars and engineering resources. [n the event thai Iote] or joint ntelectual property
waa to be used in a blade server using Opteron blades, Iritel admits that the procedure set forth in
paragraph 5.5 of the Blade Collaboration Agreement applied. Except as expressly admitted, Intel
denies the allegatioms of paragraph 230, |

231, Tmtel admiis the allepations of the first sentence of paragraph 231 and is without
knowledge or information sufficient to form or belief as to the truth of the allegations of the
second sentence of paragraph 231, and on that basis denies them.

232, Tntel adimits that the guoted language in paragraph 232 ig contained within the
referenced [ntel emzil. Except as expressly adruitted, Intel denies the allegations of paragraph
232,

233, Intel adrits that 1t did net mitially consent to IBMs exception request in
December 2004 parsuant to the Blade Collaboration Agreement to ntilize Intel’s intellectoal

property in a competing product and that the quoted language in paragraph 233 from an Tntel
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field sales engineer is contained in an internal Inte] email. The quoted language i incﬂmplete
and daes not reflect the full context. Intel states that it intemnally evaluated and considered new
blade products based on Tntel’s lower power mobils architecture that it believed had promise for
the particular blade segment at issue. Intel states that jt timely discussed in good faith the basis

and scope of the ﬁx;:aptinn request with TBM. Exceptas expressly admitied, Intel denies the
allegations of paragraph 233,

234, Intel denies that it made “fl_neats” to IBM concerning IBM's request to make an
Opteron blade osing Intel’s inte]_lactuai propeity. Imie] admfs that the quoted iaﬂgﬂage in
paragraph 234 is contained within the referenced Inte] email, but states thaf it does not reflect the
full context. Intel stafes that it had a good faith basis o deny the use of ifs intﬁllec'mai.pmpe:rty
by IBM in a competing produet, and that it timely discuséed in good faith the bagis and seope of
the exception mqur:st with [BM, as well as related issues concerning its areas of partnership with
IBM. Tutel has & legitimate Iirterest in preventing a competitor from iree riding on its

tovestinents in technology. Indeed, RS

I ::c:rt o5 cxpressly admitted, Intel denies the allegations of

paragraph 234,
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235, Iitel admiis that a chipset hinks the mimpmcﬁssﬁr with other parig of the
cormputer, that “Hurricane™ wag a name used by IBM for its proprietary EXA3 chipset used with
Xeon 4-way and above processors, that Intel had provided engineering fimding to support the
development of the chipzet, that this chipset had performance advantages over Intel chipsets used
with Xeon 4-way processors, and that the EXAS chipset differentiated IBM s servers from Xeon

servers sold by Dell and HP that used Fatel chipsets. Jtel denies that it threaiened to pull

funding for Hurresme,. Tntelstates the: [

Intel fruther states that it ultimately expressly separated the discussions of the

Hurricane chipset license from ihe Blades Collaboration Agreement exception request. Tntel in
fact IBM modified the Agreement to allow IBM {0 sell an Opteron blade. Except as expreaﬂy
admifted, Infel denies the allsgations of paragraph 233,

236.  Intel denfes the allegations of paragraph 236, Infel states that ot ealy did it not
thresten IBM, Inted ulitmately expanded its support of the BSC.

237.  Intel admits that the quoted language in peragraph 237 is contained within the
referenced email. Intel states that the 2-way Opteron blade that was the subject of IBM®s
exveption request wonld heve been housed in IBM’s BladeCenter Chassis (like Intel’s Xeon
blades) to which Infel had confributed intellectual property and tens of millions of dollars to
develop jointy with IBM. Intel states that the Blades Collaboration Asreement save Intel the
right to a:&:ijﬁr.tf'T io the use of its intellectial propexty for the bepefit of a mmpaﬁtnr, except under

limited circumstances. Intel further states that nse of Iintel’s intellectnal property in competing
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§
.pmdmts reduced the retum on Intel’s investment. Indel states that IBM and Intel discuissed in |
good faith the scope and nature of IBM s exception request, and ultimately Intel modified the .
Agreement to allow [IBM to sell an Opteron blade. Intel also provided additional fimding for the
BSC. Intel further states that the BSC was a successfol collaboration for IBM that infro duced
new; innovative server technology fo the market., Except as expressly admitted, Irtel denies the
sllegations of paragraph 237, |
238, Infel admits that the quoted language in patagraph 238 1s confained in the two
emails referenced in parageaph 238, Intel stafes fhat the language quoted is incomplete and does
not provide the full context. Intel states that it was considering redueing fis going-forward
support of the BSC prior to leaming _z}f IBM’s Opteron-blade exception request becanse of a poor
return on investment, but that, afier receiving the exception request, Intel ultimately increased its
level of investment and support. Iate] states thaf it fulfilled al! of its commitments to IBM
related to the BSC. te] further staiea that it subsequenily agresd 10 a modification of the Blade
Collaboration Agreement that allowed IBM {0 introduce on schedule and without delay the LS20
Crpteron blade that was the subject of the request. Except as expressly admitted, Intel denjes the
- allegations of paragraph 238, |

239,  Inte] admits the first sentence of paragraph 239, Intel states that it had a good

faith basis to deny the use of its infellectusl property in & competing prodnet, as shown b}r.

incorporsted by refererice. Intel further states that it timely discussed in good faith the basts and
scope of the exception request with IBM. Intel lacks sufficient information or belief to admit or

deny the allegation concemning the [BM executives’ siate of mind, and om that basiz denies it.

108



Case 1:09-cv-00827-JJF Document 16 Filed 01/12/10 Page 109 of 119

Tntel states that, ag a result of its pood faith discussions with IBM, Intal subsequently agieed to a
modification of the Blade Collaboration Agreement that allowed IBM to immdm:é the L820
Opteron blade that was the subject of the request on schedule and without delay. Except as
expressly admitted, Intel denies the allegations of paragraph 239

240. Tntel admits that the quoted linguage in paragraph 244 is contained in the
referenced email, but states that the characterization is misleading. Infel states fi timely
discussed in good faith the basis and scope of the exception request with IBM. Intel further
states that, as resuli of this good faith discussions, Imie] subzequently agresd to a modification of
the Blade Collaboration Agreement that allowed IBM to intraduce on schedule and weithout
deﬁ the L820 Opteron biade that was the subject of the request. Intel states thar it did not
emgage in any acts of “retaliation” against IBM as a result of TBM’s laurich. of the 1320 Opteron
blade server. To the extent not expresaly admitted, Intel denies the allegations of paragraph 240,

241, Intel denies that it developed a plan o deprive the Opteron blade of “rrmn:kcipiam
impact.” Intel states that it bad discussiony with [BM about the scope of the requested exception
to the prnwisim;s of the Blade Collaboration Agreetment. Inte] adimits that the quoted langnage in
paragravh 241 is confained in the referenced docmment, buk that the language does not reflect
how the Opteron LE20 b]a;uic wis actnally marketed, Infel states th.t.;i the COpieron, LA20 blade
IBM introduced to the market was aggressively sold by IBM and backed by JBM wa‘lirmties and

service, and that the L320 was viewed as a snccessful product by IBM. —
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Bl Escept as sxpressly admiited, Intel demes the

allegations of paragraph 241.

242.  Intel denies the allegations of patagraph 242. Intel states thet [ GKGEEEE

B (:ic! stotco that, in light of the stated reason for the exception request, Intel
and IBM discussed the scope of the exception, but denies that Intel “proposed a bundle of

conditions,” or that it “straightjacketed” [BM’s marketing. Intel staies tha i RSN

Intel fiwther seates thai 1t

expanded its support of the BSC.

243. Infel admits that the guoted language in paragraph 243 15 contained within the
referenced imterna) TBM emafl. Intel states that, notwithstanding the speculafion in the internal
TRM email, IBM laumched a full portfolio of five Opteron servers in 2000 and Intel did not
“retaligte’” in any way after IBM did co. Except as exprezsly adinitied, Inte] dendes ihe
allegations of paragraph 243,

244,  Intel lacks sufficient information and belief to admit or deny the allegations of

paragraph 244, and on that basis denies them.
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245, Intel lacks sufficient information and belief to admit or deny the allegations of
paragraph 245, and on that basis denies them. |

246, Tatel lacks sificient information and belief to admit or deny the allegations of
paragraph 246, and on that basis denies them.

247,  Tntel lacks sufficient information and belief to admit or deny the allegations of
paragraph 247, and on that basis denies them.

248, Intel lacks sufficient information and belief to admit or deny the allegations of
paragraph 248, mnd on that basis deries them,

249, Imtel lacks sufficient information and belief to ad:_a:jit or deny the allegations of
paragraph 249, and on that basis denies them

250.  Intel lacks sufficient inferm:;tion and belief to adrair or deny the allegations n::f
paragraph 250, and on that basis denies them.

251, inte] lacks sufficient inforination and belief i admit or deny the allepations of
parapraph 251, and on that basis deniss them. |

252.  Intel denies the allegations of paragraph 252. Intel states that its competition on
the mexits, includmg its any billions of dollars of yearly investment in regearch and
developiment in product design, process fechnology, and manufactiring technology, and its price
discounts, have led to an unbroken and indisputable record of dramatically improved computer
performance at lower prices. Intel firether states that its revolutionary Centrine mobile
technology, as well as its Atom technalogy for nethooks, has led to encrmans growth of mobile

computing. Intel further states that the Complaint simply ignores the indisputable facts.
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253,  Infel Jacks information or belief sufficient to admit or deny the 2llegation
concerning Dell’s siate of mivd, and denies those allegations on that basis. Intel otherwise
denies the allegations of patagraph 253, Tntel states that the Complaini is internally inconsistent
in that it alleges that Tntel provided vety significant price reductions to OEME, but yei at the
same time complains Intel’s prices were o hiph. Intel further states that during the thme period
referenced in the Complaint, AMD showed Qigniﬁcani'gmwth in volumes and market share,
particularly in the server ségment, _and therefore any claim that the market was ﬁnt subject to
vigorous competition is unfoundsd,

254,  Intel-denies the allegations in paragraph 254,

255, Imtel denies the ﬂhgaﬁuns of paragraph 255,

256, Intel hereby ncorporates by reference its responses to the allegations contained in
Paragraphs 1-255 of the Complaint as set forth above.

257.  Intel denies the allegations n paragraph 2537,

258, Intel denies the allegations in paragraph 258,

259. Intel hereby incorporates by reference ils respomnses to the allegations contained in
Paragraphs 1-238 of the Complaint as set forth above.

26, Intel denmies the allegations in paragraph 260,

iﬁl . Intel denies the allegations in paragraph 261,

262, Infe! denjes the allepations iﬁ paragraph 262,

263, Imtel denies the ﬂ]iégaﬂﬂns m paragraph 263.

264, Intel denies the allegations in paragraph 294,
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265, Intel hereby incorporates by reference its responsed to the allegations contained in
Paragraphs 1-264 of the Complaint as set forth above.

266. Intel denjes the allegations in paragraph 266,

267, Intel denies the allegations in paragraph 267,

26B. Intel denies the allepations in paragraph 268.

265,  Intel hereby incorporates by reference its responses 1o the allegations contained in
Paragraphs 1-268 of the Complaimt as set forih above. |

270, Intel denies the allegations in paragraph 270,

271.  Intel denies the allegaiions in paragraph 271.

- 272, Intel denies the allegations in paragraph 272,

273. Paragraph 273 is a ey demand and does not require a factual response. Initel also

seelrs a trial by jury.
| SEFPARATE AND ADDITIONAL DEFENSES

Wihiout assurning any burden of proof that it would not otherwise bear, Indel asseris the

fol]owiﬁg separate and addifional defenses.
. FIRST SEPARATE AND ADDITIONAL BEFENSE,

274, Asadefense to the Complainf, and each and every allegation contained therein,
Infel alleges that each of plaintiff's claims fails to state facts sufficient fo constifute a claim for
relief againgt lntel.

SECOND SEPARATE AND ADDITIONAL DEFENSE

275.  Asadefense to the Complaint, and each and every allegatiﬁn contained therein,

Intel alleges that, pursuant to the Forsign Trade Antlinust Improvements Act of 1982 and
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principles of intemational coniity, this Court lacks subject matter jurizdiction over ¢laims based
on alleged conduct affecting the sale or purchase of AMD microprocessors manufactured outside
the United States or AMD’s alleged exclusion from selling such microprocessars outside the
United States, the manufacture of computer systens outside the United States, or the distribution,
marketing, or retail sale of computer sysiems outside the United States. Such alleged conduet
did.nﬂt and could not bave had a direct, substantial, and reasonably foreseeable effect (1) on
United Stafes trade or commerce which is not trade or conimerce with foreign nations, or on
impurttrg;ie or impért commerce with foreign nations; or (b on United States export trade or
export commerce with forsign nations, of a person engaged in such trade o commerce in the
United States, as, infer alia, AN has manofactured 100 percent of itz microprocessors in
Dresden, Gemntany, of has had them manufactired for it in Singapore.

THIRD SEPARATE AND ADDITIONAL DEFENSE

276.  Asadefense to the Complaint, and each and every allegation contained therein,
Intel alleges that its actions were privileged or justified under applicable law, and that platotif

thersfore should be barred from recovery.

FOURTH SEPARATE AND ADDITIONAL DEFENSE
277.  Asadefense to the Complaint, and each and every allegation contained therein,
Tntel alleges that iz actions were undertaken in good faith fo advance legitimate business

interests and had the effect of promaoting, encouraging, and increasing competitian.

KFIFTH SEFARATE AND ADDITIONAL DEFENSE
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27%.  As a defense to the Complaint, and each and every allegation contained therein,
lirtel alleges that its actions mei competiion and therefore 2ach of plaintiffs claims is barred by
the meeting competition defense.

SIXTH SEPARATE AND ADDITIONAL DEFENSE

279.  As adefense to the Complaint, and each and every allegaiion contained therein,
Ints] alleges that each of plaintiff’s claims 15 barred in whole or part by applicable statutes of
limitations, including, but pot limited to, 15 LLE.C. § 15b, New Yark General Business Law

§ 340(5), and New York General Business Law § 342-a.

SEVENTH SEPARATE AND ADDITIONAL DEFENSE
280..  As a defense to the Complaint, and each and every allegation contained therein,
Intel alleges that plaimtiffs claims are barred in whole or in part by the docirine of laches.

EIGHTH SEPARATE AND ADDITIONAL DEFENSE

ZIE'.]. As a defense to the Complaint, and each and every allegation contained therein,
Intel alleges that, insofar as plaintiff asseris claims on behalf of indirect purchasers of Intel
products, allor part of the damages purportedly cavsed by Intel’s alleged conduct wers not
passed on o said indirect purchagers of Intel products and, thesefore, each such claim is barred
by the pass-on defexlée,

NINTH SEPARATE AND ADDITIONAL DEFENSE

282, Asa defense to the Complaint, and each and every allegation contained therein,
Intel slleges that plaintiff lacks standing to assert some or all of the claims aszerted therein.

TENTH SEPARATE AND ADDITIONAL DEFENSE
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283 A= a defensefothe Complaint, andieach and everyalligtion confatiied thegHir,
Tl allegesy that plainiif, andlor any officr pexson. or entfty-in whose nzme andior on hehalf of
ot plaintitf plmporfato cattiteree this action, ot suffeted 4n mifydis-fhet O arititist

ijury:as @ resulof Infel”s.challenped-conduct:

ELEVENTH SEFPARATE AND ADDITIONAT, DEFENGT

284 Asndefense to the Complaint, and each.and.every.dllegation contained Hersin,
Tnts] aflepes that plalfief, sndor any offiet person Of eatity 16 wWhose pattis sid/or cnbehalfﬂf
whioin platia B putports to camnieriod ity mofion, soild beamiustly: ertichad s itullaved to
reonyer any telisl claimed tobe dug,

TWELFLH SEPARNTE AND ADDITIONAY, DEFENSE

295 -Aspdefonse to the Complaint, and cachrand every allegation contamed therein,
Trite] alleses thatpidintiy, andiorany oilisr person,or entity In whiose hame adlor:gn betialf of
whor plantiff pinpeits 9 oormenize this Abtion, has filed fo Hitipite s dainages, i iy, and
hiist any tepevery should by reduced or denisd ageardingly:

THIRTRENTHSEPARATE AND ADBITIONAL DEFENSE

286: Asy defense to the Compliint, and cach: and every: altegation contained therein,

laims-o whally infersiafe or foreign vommierce viokites the: Comimeite Clavis-ofthe United

Hiafes (bnstitution..

947 Ao defemes to fhe:Complamt, and each and every allegation gontatned therein,

Tntel alisges thint the arait.of any dintages allspedly miffored by plainift, siiior by sy gther
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person of entity in whose name and/or on behalf of whom plainiiff purporis o commence this
action, is too remotes of speculative to allow recovery.

FIFTEENTH SEPARATE AND ADDITIONAL DEFENSE

288.  Asadefense to the Complaint, and each and every allegation contained therein,

Totel alleges that plaintifi’s claims are barred m whole or in part by waiver.

SIXTEENTH SEPARATE AND ADDITIONAT, DEFENSE.
289, Az a defense to the Complaint, and each and every allegation contained thereir,
Tntel alleges that plaintiff*s purported elaims for restitubion are barréd in whole or in part because
restitution 1g norelated to any measurable harm to consnmers.

SEVENTEENTH SEPARATE AND ADDITIONAL DEFENSE

290,  As adefenge wo the Complaint, and each and every allepation coniained therein,
frrtel alleges fhat plaintiffs claims are barred in whole or in part to the extent that permutiing the
combined adjudication of the claims of plaintiff and of all other persons and entitiey in whose
namne apdior on whose behalf plaintiff purports to commence .t].iis action would violate Intsl’s
constitutional right to separate trials.

'EIGHETEENTH SEPARATE AND ADDITIONAL DEFENSE

291,  As a defense to the Complaint, and each and every allegation containied therein,
Intel alleges that this action is barred in part baged upon th& filing of a duplicative action
currently pending in this Court, Pawd v. Jatel Corp. (Inre: Intel Corp. Microprocessor Artitrust
Litig.), No. 05-485-11F (D. Del.}, seeking recovery on the same alleged conduct, hased upon
similar theories of recovery, and on behalf of & [putative] class of plaintiffs thar (would] include

meny of the persons and entities in whose name and/or on whoss behalf plamiill purports to
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commence this actior. 1t would violate principles of due process and comity to allow duplicative

actions to proceed af the same time.

Of Counsel:

Robert E. Cooper, Esq.

Daniel 5. ¥loyd, Esq.

Gibsomn, Dunm & Crutcher LLP
3133 South Grand Avenug

Los Angeles, CA 90071

(213) 229-7000

Yoseph Kattan, PC

Gibson, Dun. & Cratcher LLP
1050 Conpecticut Avenue, N.W.
Washington, DC 20038

{202) 953-8300
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IN THE UNITED STATES DISTRICT COURT
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