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7KH +RQRUDEOH 'DYLG :� 0F.HDJXH� 8QLWHG 6WDWHV 'LVWULFW -XGJH

IRU WKH :HVWHUQ 'LVWULFW RI 0LFKLJDQ� VLWWLQJ E\ GHVLJQDWLRQ�
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$QRWKHU FDVH FLWHG E\ SODLQWLII� 0RQHWWH Y� $0���� %DNLQJ &R��

/WG�� ��� )��G ��� ��WK &LU� ������ LQYROYHV FRQGXFW QRW DW LVVXH KHUH�
6HH LG� DW ��� �DSSO\LQJ 0LFKLJDQ ODZ DQG KROGLQJ WKDW GHIHQGDQW¶V
GHFHLWIXO WDFWLFV LQ REWDLQLQJ SODLQWLII¶V FXVWRPHU OLVW FRXOG VXVWDLQ D
WRUWLRXV LQWHUIHUHQFH FODLP��
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SURGXFWV�

,G� DW ����

8QOLNH WKH FDVH DW KDQG� &RQZRRG LQYROYHG D EURDG SDWWHUQ RI

DQWLFRPSHWLWLYH DFWLYLWLHV� DQG WKH FRPSODLQW GLG QRW UHVW SULPDULO\ RQ

PLVOHDGLQJ VWDWHPHQWV� ,Q DGGLWLRQ� WKH FRXUW LQ &RQZRRG UHFRJQL]HG WKH
SRWHQWLDO IRU VDOHV PDQDJHUV LQ VWRUHV WR EH GXSHG E\ WKH PLVOHDGLQJ

FODLPV� LQ SDUW EHFDXVH VQXII VDOHV ZHUH DQ LQVLJQLILFDQW SDUW RI WKH UHWDLO

VDOHV RI WKH VWRUHV� ,G� DW ���� $OVR� WKH VWDWHPHQWV PDGH E\ WKH 867&

ZHUH FKDUDFWHUL]HG DV IDOVH LQVWHDG RI WUXH EXW PLVOHDGLQJ� )RU H[DPSOH�

WKH VDOHV GDWD SURYLGHG E\ WKH 867& WR UHWDLOHUV ZDV LQDFFXUDWH� ,G�
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%HFDXVH WKH 0LFKLJDQ $QWL�7UXVW VWDWXWH DQG WKH 6KHUPDQ $QWL�

7UXVW $FW PLUURU HDFK RWKHU� ZH DSSO\ WKH VDPH DQDO\VLV WR ERWK WKH

IHGHUDO DQG VWDWH DQWL�WUXVW FODLPV� 3HUFHSWURQ� ,QF� Y� 6HQVRU $GDSWLYH
0DFKV�� ,QF�� ��� )��G ���� ��� Q�� ��WK &LU� ������ ,Q DQ\ HYHQW�

SODLQWLII KDV QRW SURYLGHG D VHSDUDWH DQDO\VLV XQGHU 0LFKLJDQ¶V VWDWXWH�
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$V D FRQVHTXHQFH� QR FODLPV LQYROYLQJ WKH $PHULFDQ 3RGLDWULF

0HGLFDO $VVRFLDWLRQ UHPDLQ�

�
,Q DGGLWLRQ WR GHIHQGDQW¶V ODUJH PDUNHW VKDUH �URXJKO\ ����� WKLV

FRXUW QRWHG WKDW GHIHQGDQW FKDUJHGPRUH IRU LWV FHUWLILFDWLRQ VHUYLFHV� DQG

WKHUHIRUH HYLGHQFH H[LVWHG WKDW ZRXOG SHUPLW D MXU\ WR FRQFOXGH WKDW

GHIHQGDQW KDG SULFLQJ SRZHU� &HUWLILHG 3RGLDWULF 3K\VLFLDQV� ��� )��G

DW ���� :H DOVR KHOG WKDW D TXHVWLRQ RI PDWHULDO IDFW H[LVWHG DV WR ZKHWKHU

GHIHQGDQW ZDV SURWHFWHG E\ D ³UHSXWDWLRQDO´ EDUULHU WR HQWU\� ,G�
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3ODLQWLII DOVR SRLQWV XV WR D FDVH UHFHQWO\ GHFLGHG E\ WKLV FLUFXLW WKDW

DGGUHVVHG DGYHUWLVHPHQW DV SDUW RI D EURDG SDWWHUQ RI DQWLFRPSHWLWLYH

FRQGXFW� &RQZRRG &R�� Y� 8QLWHG 6WDWHV 7REDFFR &R�� ��� )��G ��� ��WK
&LU� ������ LQYROYHG WZR GLVWULEXWRUV RI PRLVW VQXII� ,Q ILQGLQJ WKDW WKH

SUDFWLFHV DOOHJHG ZHUH VXIILFLHQW DV D PDWWHU RI ODZ WR VXVWDLQ D MXU\

YHUGLFW LQ IDYRU RI &RQZRRG� WKLV FLUFXLW UHDVRQHG DV IROORZV�

867& >8QLWHG 6WDWHV 7REEDFFR &R�@ FRQWHQGV WKDW QRQH RI
WKH SUDFWLFHV &RQZRRG FRPSODLQV RI DPRXQW WR DQWLWUXVW
YLRODWLRQV� EXW DUH QR PRUH WKDQ LVRODWHG VSRUDGLF WRUWV� :H
GLVDJUHH� &RQZRRG SUHVHQWHG HYLGHQFH WKDW EHJLQQLQJ LQ ����
867&EHJDQ D V\VWHPDWLF HIIRUW WR H[FOXGH FRPSHWLWLRQ IURP WKH
PRLVW VQXIIPDUNHW� &RQZRRG SUHVHQWHG VXIILFLHQW HYLGHQFH WKDW
867& VRXJKW WR DFKLHYH LWV JRDOV RI H[FOXGLQJ FRPSHWLWLRQ DQG
FRPSHWLWRUV¶ SURGXFWV E\ QXPHURXV DYHQXHV� &RQZRRG
SULQFLSDOO\ FRPSODLQV WKDW 867& ��� UHPRYHG UDFNV IURP VWRUHV
ZLWKRXW WKH SHUPLVVLRQ RI VWRUH PDQDJHPHQW DQG GLVFDUGHG
DQG�RU GHVWUR\HG WKHVH UDFNV� ZKLOH SODFLQJ &RQZRRG SURGXFWV
LQ 867& UDFNV LQ DQ HIIRUW WR EXU\ &RQZRRG¶V SURGXFWV DQG
UHGXFH WKHLU IDFLQJV� ��� WUDLQHG WKHLU ³RSHUDWLYHV WR WDNH
DGYDQWDJH RI LQDWWHQWLYH VWRUH FOHUNV ZLWK YDULRXV µUXVHV¶ VXFK DV
REWDLQLQJ QRPLQDO SHUPLVVLRQ WR UHRUJDQL]H RU QHDWHQ WKH PRLVW
VQXII VHFWLRQ�´ LQ DQ HIIRUW WR GHVWUR\ &RQZRRG UDFNV�
��� PLVXVHG LWV SRVLWLRQ DV FDWHJRU\ PDQDJHU E\ SURYLGLQJ
PLVOHDGLQJ LQIRUPDWLRQ WR UHWDLOHUV LQ DQ HIIRUW WR GXSH UHWDLOHUV
LQWR EHOLHYLQJ� DPRQJ RWKHU WKLQJV� WKDW 867& SURGXFWV ZHUH
EHWWHU VHOOLQJ VR WKDW UHWDLOHUV ZRXOG FDUU\ 867& SURGXFWV DQG
GLVFRQWLQXH FDUU\LQJ &RQZRRG SURGXFWV� DQG ��� HQWHUHG LQWR
H[FOXVLYH DJUHHPHQWVZLWK UHWDLOHUV LQ DQ HIIRUW WR H[FOXGH ULYDOV¶
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6FKDFKDU ZDV D VHFWLRQ � FDVH� DQG SODLQWLII WULHV WR GLVWLQJXLVK LW

DV VXFK� +RZHYHU� +\GUROHYHO� RQ ZKLFK SODLQWLII SDUWO\ UHOLHV� ZDV DOVR
EURXJKW XQGHU VHFWLRQ �� 6HH +\GUROHYHO� ��� 8�6� DW ���� &RXUWV KDYH
UHFRJQL]HG WKDW WKH VDPH SULQFLSOHV� DOWKRXJK QRW QHFHVVDULO\ WKH VDPH
VWDQGDUGV� XQGHUOLH ERWK VHFWLRQV RI WKH 6KHUPDQ $FW� 6HH� H�J�� 8QLWHG
6WDWHV Y� 0LFURVRIW� ��� )��G ��� �� �'�&� &LU� ����� �QRWLQJ WKDW ³>W@KH
EDVLF SUXGHQWLDO FRQFHUQV UHOHYDQW WR �� � DQG � DUH DGPLWWHGO\ WKH VDPH´
ZKLOH GLVFXVVLQJ DQ H[FOXVLYH FRQWUDFW FODLPEURXJKW XQGHU ERWK VHFWLRQV��
0XOWLVWDWH /HJDO 6WXGLHV� ,QF� Y� +DUFRXUW %UDFH -RYDQRYLFK /HJDO 	
3URI¶O 3XEO¶Q� ,QF�� �� )��G ����� ���� ���WK &LU� ����� �KROGLQJ WKDW
W\LQJ PD\ YLRODWH ERWK VHFWLRQV � DQG ��� :H EHOLHYH WKDW ERWK 6FKDFKDU
DQG +\GUROHYHO DUH UHOHYDQW WR RXU DQDO\VLV EHFDXVH WKH\ ERWK GHDO ZLWK
WKH SRWHQWLDO WR H[FOXGH FRPSHWLWLRQ DQG KDUP ULYDOV� DQG WKDW LV SUHFLVHO\
ZKDW LV EHLQJ DOOHJHG KHUH� $V QRWHG EHIRUH� PRQRSRO\ SRZHU LV LQ SDUW
WKH SRZHU WR H[FOXGH�
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,Q RSSRVLWLRQ� SODLQWLII UHOLHV KHDYLO\ RQ ,QWHUQDWLRQDO 7UDYHO

$UUDQJHUV� ,QF� Y� :HVWHUQ $LUOLQHV� ,QF�� ��� )��G ���� ��WK &LU� ������
,Q WKDW FDVH� WKH HLJKWK FLUFXLW KHOG WKDW ZKHQ DQ DLUOLQH XVHG IDOVH�
PLVOHDGLQJ� DQG GHFHSWLYH DGYHUWLVLQJ WR FRXQWHU D FRPSHWLWLYH WKUHDW� LW
YLRODWHG VHFWLRQ � RI WKH 6KHUPDQ $FW� ,G� DW ����� ,Q DGGLWLRQ� WKH FRXUW
KHOG WKDW HYLGHQFH VXSSRUWHG ILQGLQJV WKDW WKH DLUOLQH� ZKLFK KDG
PRQRSRO\ SRZHU RYHU FHUWDLQ URXWHV� IRUFHG D WUDYHO DJHQF\ WR FDQFHO LWV
SDUWLFLSDWLRQ LQ WUDYHO JURXS FKDUWHUV� ,G� DW ����� 7KLV ZDV KHOG WR EH D
VHFWLRQ � YLRODWLRQ� ,G�

,QWHUQDWLRQDO 7UDYHO $UUDQJHUV LV GLVWLQJXLVKDEOH RQ DW OHDVW WZR
JURXQGV� )LUVW� WKH VWDWHPHQWV DW LVVXH LQ ,QWHUQDWLRQDO 7UDYHO $UUDQJHUV
ZHUH ³IDOVH� PLVOHDGLQJ� DQG GHFHSWLYH�´ ,G� DW ����� 7KH FKDOOHQJHG
VWDWHPHQWV DW LVVXH KHUH FDQ KDUGO\ EH FKDUDFWHUL]HG DV ³IDOVH� PLVOHDGLQJ�
DQG GHFHSWLYH´ LQ OLJKW RI RXU SUHYLRXV KROGLQJ� 6HFRQG� WKHUH ZDV D
PXFK JUHDWHU SDWWHUQ RI SUDFWLFH LQ ,QWHUQDWLRQDO 7UDYHO $UUDQJHUV� 7KHUH
ZDV HYLGHQFH WKDW WKH GHIHQGDQW DLUOLQH LQ ,QWHUQDWLRQDO 7UDYHO $UUDQJHUV
WULHG WR SHUVXDGH WUDYHO DJHQWV WR VWRS GHDOLQJ ZLWK D ULYDO DQG WKUHDWHQHG
WR UHWDOLDWH DJDLQVW WKHP� ,G� DW �����
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,Q GHFLGLQJ WKDW WKH FKDOOHQJHG VWDWHPHQWV ZHUH QRW GHFHSWLYH� ZH

SUHYLRXVO\ FRQVLGHUHG WKH VRSKLVWLFDWLRQ RI WKH WDUJHWHG SDUWLHV� &HUWLILHG
3RGLDWULF 3K\VLFLDQV� ��� )��G DW ���� 7KXV� ZH FRQVLGHUHG WKH IRXUWK
HOHPHQW RI WKH $PHULFDQ 3URIHVVLRQDO 7HVWLQJ WHVW �WKH VRSKLVWLFDWLRQ RI
WKH SDUWLHV� LQ GHFLGLQJ WKH LQIRUPDWLRQ ZDV QRW FOHDUO\ IDOVH �WKH ILUVW
HOHPHQW��

�
:H QRWH WKDW SODLQWLII KDV PDGH QR DOOHJDWLRQ WKDW H[FOXVLYH

UHFRJQLWLRQ DJUHHPHQWV KDYH H[FOXGHG LW IURP D VLJQLILFDQW SRUWLRQ RI WKH
PDUNHW�
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3ODLQWLII FLWHV WR 3KRWRWURQ &RUS� Y� (DVWPDQ .RGDN &R�� ��� )��G

�� ��WK &LU� ������ DV VWDQGLQJ IRU WKH SURSRVLWLRQ WKDW HYHQ WUXWKIXO
DGYHUWLVLQJ FDQ VXSSRUW D VHFWLRQ � FODLP LI LW FUHDWHV D EDUULHU WR HQWU\� ,Q
3KRWRWURQ� WKH ILIWK FLUFXLW QRWHG WKDW ³>D@GYHUWLVLQJ WKDW FUHDWHV EDUULHUV
WR HQWU\ LQ D PDUNHW FRQVWLWXWHV SUHGDWRU\ EHKDYLRU WKDW WKH DQWLWUXVW ODZV
DUH GHVLJQHG WR SUHYHQW�´ ,G� DW ���� 7KH FRVW WR HQWU\ WKDW FRQFHUQHG WKH
FRXUW LQ 3KRWRWURQ� KRZHYHU� LQYROYHG WKH KLJK FRVWV RI SXUFKDVLQJ
DGYHUWLVLQJ WR FRXQWHU D FODLP RU HVWDEOLVK RQH¶V SURGXFW LQ WKH IDFH RI
DGYHUWLVLQJ E\ WKH PRQRSROLVW LQ D WUDGLWLRQDO FRQVXPHU PDUNHW� ,G� DW
���� ,Q WKH LQVWDQW FDVH� WKH WDUJHWV RI WKH PDLOLQJV ZHUH VRSKLVWLFDWHG
SDUWLHV� ,Q DGGLWLRQ� WKH SODLQWLII FDQ UHVSRQG UHODWLYHO\ FKHDSO\ WKURXJK
LWV RZQ PDLOLQJV� DQG LW SUHVXPDEO\ FDQ GLUHFWO\ FRQWDFW WKH LQGLYLGXDOV
WDUJHWHG E\ GHIHQGDQW DQG QHHG QRW HQJDJH LQ D VHULHV RI H[SHQVLYH PHGLD
FDPSDLJQV� 'HIHQGDQW SRLQWV WR XQFRQWHVWHG HYLGHQFH WKDW SODLQWLII GLG
SUHFLVHO\ WKDW�
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7KLV WHVW ZDV ILUVW VXJJHVWHG LQ � 3+,//,3 $5(('$ 	 '$9,'

7851(5� $17,75867 /$: � ���D� DW ������ ������� 7KH VHFRQG
FLUFXLW LQ $\HUVW DOVR GLVFXVVHG WKLV WHVW IDYRUDEO\� EXW LW LV XQFOHDU
ZKHWKHU WKH\ WKRXJKW HDFK UHTXLUHPHQW ZDV PDQGDWRU\� 6HH $\HUVW� ���
)��G DW �������

�
$GYHUWLVLQJ WKDW LV ³WUXH EXWPLVOHDGLQJ´ FDQQRW EH VDLG WR EH VWULFWO\

SURFRPSHWLWLYH� +RZHYHU� WKH 6XSUHPH &RXUW KDV FDXWLRQHG WKDW ZH

VKRXOG EH PLQGIXO RI WKH FKLOOLQJ HIIHFW DQWLWUXVW OLDELOLW\ FDQ KDYH RQ

SHUPLVVLEOH FRPSHWLWLYH FRQGXFW� 6HH 0DWVXVKLWD (OHF� ,QGXV� &R� Y�
=HQLWK 5DGLR &RUS� ��� 8�6� ���� ������� ������ �³>0@LVWDNHQ
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LQIHUHQFHV LQ >SUHGDWRU\�SULFLQJ@ FDVHV VXFK DV WKLV RQH DUH HVSHFLDOO\
FRVWO\� EHFDXVH WKH\ FKLOO WKH YHU\ FRQGXFW WKH DQWLWUXVW ODZV DUH GHVLJQHG
WR SURWHFW�´�� 0RQVDQWR &R� Y� 6SUD\�5LWH 6HUYLFH &RUS�� ��� 8�6� ����
������� ������ �³3HUPLWWLQJ DQ DJUHHPHQW >LQ YLRODWLRQ RI VHFWLRQ �@ WR
EH LQIHUUHG PHUHO\ IURP WKH H[LVWHQFH RI FRPSODLQWV � � � FRXOG GHWHU RU
SHQDOL]H SHUIHFWO\ OHJLWLPDWH FRQGXFW�´� 3HUPLWWLQJ DQWLWUXVW OLDELOLW\ IRU
PHUHO\ SRWHQWLDOO\ PLVOHDGLQJ RU ³WUXH EXW PLVOHDGLQJ VWDWHPHQWV´ ZRXOG
FKLOO SURFRPSHWLWLYH SURPRWLRQDO FRQGXFW� 7KHUHIRUH� D SODLQWLII LQ DQ
DQWLWUXVW VXLW� WR VXUYLYH VXPPDU\ MXGJPHQW� PXVW SUHVHQW HYLGHQFH WKDW

ZRXOG SHUPLW D MXU\ WR FRQFOXGH WKDW WKH VWDWHPHQWV DW LVVXH ZHUH FOHDUO\
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