PRELIMINARY INSTRUCTIONS

Members of the Jury: Now that you have heard all of the evidence and the argument of
the attorneys, it is my duty to give you instructions as to the la\‘N applicable in this éase.
| It is your duty as jurors to follow the law as stated in the insfructions; and to apply that
law to the facts you find from the evidence.
You are not to single ouf one instructibn alone as stating the law. You must consider the

instructions as a whole. The fact I have given an instruction on any issue does not mean you

should find one way or the other as to that issue.

You are not to be concerned with the wisdom of any rule of law stated by the Court. You
must apply the law given in these instructions whether you agree with it or not.

It is your duty to determine the facts, and in so doing you must consider only the
e\ifidence I have admitted in the case. The term "evidence" includes the sworn testimony of the
wEitnesses Iand the exhibits admitted in the record. It is your own interpretation and recollection
of the evidence that controls.

Under the Federal Rules of Evidence, experts are permitted to relyona variefy' of
ﬁateﬁals in forming their opinioﬁs, including materials that are not in evidence in this case.
Eyidence aoeé not include documents that may have beeﬁ seen or considered by experts, or about

which experts were examined or cross-examined at trial, unless those documents are also

admitted as exhibits in the record. Therefore, while an expert’s testimony is evidence in this

case, some of the materials on which the expert relied are not evidence in this case, although an
expert is entitled to rely upon them in making his opinion.
You are permitted to draw reasonable inferences, deductions, and conclusions from the

testimony and exhibits which you feel are justified in the light of your own common sense.



In saying that you must consider all the evidence, I do not mean to suggest that you must
nieoessarily accept all of the evidence as true or accurate. You are the sole judges of the

credibility or believability of each witness, including expert witnesses and the weight to be given
o _

-

to the testimony of each witness.

In determining the credibility of any witness, you may properly consider the demeanor of

janr}

ie witness while testifying, frankness or lack of it, and his or her interest in the outcome of the

O

ase, if any.

In deciding the facts of this case you must not be swayed by bias or prejudice or
sympathy or public opinions. Both.the parties and the public expect that you will éarefully and
impmially consider all of the evidence in the case, fo‘llow the law as stated by the Court, and
r‘ ach a just verdict regardless of the consequences.

This case should be considcréd and decided by you as an action between persons of equal
sgta.nding in the community, and holding the same or similar stations in life. The law isnota

respecter of persons, a corporation and all persons stand equal before the law and are to be dealt

with as equals in a court of justice.
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PRELIMINARY INSTRUCTIONS
3 Members of the Jury: Now that you have heard all of the evidence and the argument of
the attorneys, it is my duty to give you instructions as to the law applicable in this case.

It is your duty as jurors to follow the l\aw as stated in the instructions, and to apply that
1 | to the facts you find from the evidence.

You are not to single out one instruction alone as stating the law. You must consider the
instructions as a whole. The fact I have given an instruction on any issue does not mean you
should find one way or the other as to that issue.

You are nog to be concemed with the wisdom of any rule of law stated by the Court. You
must apply the law given in these instructions whether you agree with it or not.

It is your duty to determine the facts, and in so doing you must consider only the

eyidence I have admitted in the case. The term "evidence" includes the sworn testimony of the

witnesses and the exhibits admitted in the record. It is your own interpretation and recollection
of the evidence that controls.
You are permitted to draw reasonable inferences, deductions, and conclusions from the

testimony and exhibits which you feel are justified in the light of your own common sense.

| In saying that you must consider all the evidence, I do not mean to suggest that you must '
n{ecessarily accept all of the evidence as true or accurate, You are the sole judges of the
credibility or believability of each witness, including expert witnesses and the weight to be given
té} the testimony of each witness.
| In determining the credibility of any witness, you may properly consider the demeanor of

the witness while testifying, frankness or lack of it, and his or her interest in the outcome of the

case, if any.

i
|



In deciding the facts of this case you must not be swayed by bias or prejudice or
stpathy or public opinions. Both the parties and the public expect that you will carefully and
impartially consider all of the evidence in the case, follow the law as stated by the Court, and
re;acli a just vefdict regardless of the consequences.

This case should be considered and decided by you as an action between persons of equal

standing in the community, and holding the same or similar stations in life. The law is not a

respecter of persons, a corporation and all persons stand equal before the law and are to be dealt

with as equals in a court of justice.

|
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INSTRUCTION NO. 1.
ANTITRUST CLAIMS
The plaintiff in this case, Conwood Comi)any, seeks damages for injury to its business
and property, claimed to have been suffered or sustained as a result of alleged violations by the |
defendant, United States Tobacco Company, of the antitrust laws of the United States.
Section 2 of the Sherman Antitrust Act states that every person who shall monopolize, or

attempt to monopolize, any part of the trade or commerce shall be guilty of a violation of the

antitrust laws. Conwood claims that U.S. Tobacco unlawfuily monopolized the market for méist
snuff and also atterflpted to monopolize the moist snuff market, injuring Conwood. U.S. Tobacco
denies thesé claims.

The word "person" includes not only every individual, but also every corporation,
partnership and every other organization, of any kind.

| The purpose of the Sherman Antitrust Act is to preserve and advance our system of free,

competitive enterprise; to encourage, to the fullest extent practicable, free and open competition
in the market place; and to prevent the accomplishment of a monopoly in any business or
industry; all to the end that the consuming public may receive better goods and services at 2
lower cost.

The antitrust laws were enacted for the protection of competition, not competitors.
T‘herefore, Conwood must prove that U.S. Tobacco’s acts injured not only Conwood itself, but

injured competition in the relevant market.




INSTRUCTION NO. 2.

ANTITRUST: Elements of Monopoly Claim
Conwood claims that US Tobacco unlawfully monopolized the moist snuff industry and
thereby injured Conwood.
There are three essential elements which Conwood must prove by a preponderance of the
evidcﬁce in order to establish its claim that U.S. Tobacco has monopolized within the meaning of
the antitrust laws:
1) That U.S. Tobacco possessed ménOpoly power in a'relévant market;
2) That U'Si Tobacco willfully maintained that power through ;estrictive or exclusionary
conduct; and -
3) That Conwood was injured in its business or propert}-' because of U.S. Tobacco-’s
ristrictive or exclusionary conduét.

Conwood must prove that each one of these elements is more likely true than not. That is

cglled a preponderance of evidence. If Conwood fails to persuade you on every essential element

of Conwood’s monopolization claim, then you must find for U.S. Tobacco.




INSTRUCTION NO. 2.1
ANTITRUST: Definition of Monopoly Power
Monopoly power is the power to control prices in or to exclude competition from the
.- r¢levant market. |
The power to coﬁﬁol prices is the power of a company to establish appreciably higher
rices for its goods than those charged by competitors for equivalent goods without a substantial
.loss of business to competitors. Thﬁs, if a company that has raised prices eventually ﬁas to lower’
~ its prices to the level of prices charged by its competitors , it may not have monopoly power in
he sense of power to control prices.
!' The power to exclude competition means the power of a company to dominate a market |
Eby eliminating existing competition from the market or by preventing new competition from
| entering the market.

To establish the possession of monopoly power, Conwood need not prove that prices
were raised or that competition actually was excluded, but only that U.S. Tobacco had the power

| to raise prices or exclude competition.

Further, to conclude that U.S. Tobacco had monopoly power , you need not find that U.S.
Tobacco could sell at any price it desired or that it had no competition whatsoever. A company
may face some competition in the relevant market and still have monopoly power. On the pther
hand,' if you find that U.S. Tobacco did not have the power to ‘contx_'ol prices or exclude
competition, then y.ou must conclude that it did not have monopoly power.

The mere possession of monopoly power is not sufficient to support a finding of
monopolization, unless it is also determined that the monopoly power was willfully maintained.

A person who maintains monopoly power through normal growth and development, as a




R

copsequence of having a superior product, or business acumen, or through historical accident, is
]

nﬂL guilty of monopolization as defined in this charge.




INSTRUCTION NO. 2.2
ANTITRUST: Relevant Market

Before it. can be determined whether a person has monopolizéd a field of competition in a
pqrticﬁular line of trade or commeree, it must first be determined what is the "area of effective
c lmpetition" applicable in this case. In antitrust law, this is known as defining what is called the
"pelevant market."
Charges of monopolization can only be judged in the framework of the relevant market.
The relevant market which plaintiff claims is applicable in this cla.il;n is as folloﬁrs: all moist
snuff brands in the!United States. Plaintiff must, therefore, prove by a preponderance of the

vidence that the relevant market applicable in this case is all moist snuff brands.

o

In determining the relevant market, the "area of effective competition" must be

.

etermined by reference to: (1) a product market and, (2) a geographic market. The parties

gree that the relevant geographic market is the entire United States.

— B

In determining the product market, the basic idea is that the products within it are

interchangeable as a practical matter from the buyer's point of view. This does not mean that

roducts must be identical to be in the same relevantﬂmarkc:t. It means that they must be, as a
atter of practical fact and the actual behavior of consumers, substantially or reasonably
interchangeable to fill the same consumer needs or purposes. Two products are within' a single
market if one item could suit buyers' needs substantially as well as the other.
Conwood claims that the relevant market includes all moist snuff brands. U.S. Tobacco
denies that this 1s the relevant market. In sum, you must decide which products compete with
each other.

If you find that the relevant market is all moist snuff brands in the United States, then you




must find that Conwood has established this requirement and you must consider the remaining

elgments of its monopolization claim. Otherwise, you must find for U.S. Tobacco.

I
'




INSTRUCTION NO. 2.3

ANTITRUST: Existence of Monopoly Power

If you find that a relevant market of moist snuff has been proved, you should then
d;termine whether U.S. Tobacco possesses monopoly power in that market. There are a number
oi factors you should consider, none of which is necessarily controlling.

For example, you have heard evidence about U.S. Tobacco’s market share. You may
i ’ er whether or not moﬁopoly power exists from U.S. Tobacco’s shal;e of the relevant market.
I\'jiarket share is a firm’s share of total industry sales, shipments, producdon, capacity, or
reserves, expressedl as a percentage of the whole. There are a variety of ways to measure market
share, but whatever measure you use must be reasonable and consistently applied.

If you determine that U.,S. Tobacco’s share of the relevant maﬂcet is less than 50 %, that

market share by itself does not permit you to infer that U.S. Tobacco possesses monopoly power.

If you determine that U.S. Tobacco’s share of the relevant market is 80 % or higher, that is

strong evidence of the existence of inonOpoly power. If you determiné that U.S. Tobacco’s

niarket share is somewhere between 50% and 80%, you may infer the existence of monopoly

p‘ wer from that share, and the inferéncc is stronger the higher US Tobacco’s market share is
ithin that range.

' You may also consider the trend in U.S. Tobacco’s market share. A declining market
sﬁare may indicate the absence of monopoly power, though it does not foreclose such a finding,
while an increasing market share may indicate the opposite.

Another factor is the number and size of U.S. Tobacco’s competitors. If these are few,
weak, or have small or decreasing market shares, so that they do not offer substantial competition

'to U.S. Tobacco in the relevant market, this may tend to indicate that U.S. Tobacco has



monopoly power. If, on the other hand, they are numérous, vigorous, ér have large or increasing
shares in that market, this may be evidence that US Tobacco does not have monopoly power.
You also may consider the history of entry into and exit from the market by other
comﬁanies. Entry of companies into the market may indicate that U.S. Tobacco lacks monopoly
power. On the other hand, departure of companies from the market, or the failure of companies

toenter the market, may indicate the existence of monopoly power.

The existence of monopoly power also may be shown by evidence that defendant had the
power to raise prices appreciably without a substantial loss df business to competitors or by
evidence that U.S. Tobacco had profit margins that were extraordinarily high or maintained high
rates of return over a long period of time.

If you find that U.S. Tobacpo had monopoly power, then you must find that Conwood has
established this requirement and you must consider the remaining elements of its monopolization

claim. Otherwise, you must find for U.S. Tobacco.




INSTRUCTION NO. 2.4
ANTITRUST: Willful Maintenance of Monopoly Power

f The next element that Conwood must prove is that U.S. Tobacco willfully maintained
ni'onopoly power through restrictive or exclusionary acts or practices, rather than by supplying
b Itter products or services, or by exercising superior business judgment, or just by chance.

T Restrictive or exclusionary conduct is conduct that has the effect of preventing or
excluding competition or frustrating or impairing the efforts of other fxﬁns to compete for
customer§ within the relevant market. It is not necessary that such conduct be unlawful. in and of
itself, apart from its effect in maintaining U.S. Tobacco’s monopoly power.

To prove U.S. Tobaccol acted willfully, Conwood must prove either that U.S. Tobacco

erigaged in restrictive or exclusionary acts or practices__with the conscious object of furthering the
dominance of U.S. Tobacco in the relevant market or that this was the necessary direct

consequence of U.S. Tobacco’s conduct or business arrangements.

You may not find that a company willfully maintained monopoly power if it has

nia.intained that power through the exercise of superior foresight and skill; or because of
e¢onomic or technological efficiency, including efficiency resulting from scientific research; or
because of a change in cost or taste has driven out all but one supplier. Tﬁe acts or practices that
rdsult in the maintenance of monopoly power must represent something more than the conduct of
business that is part of the normal competitive process or extraordinary commercial success.
T?hey must represent conduct that has made it very difficult or impossible for competitors to
engage in fair competition.

Mere possession of monopoly power, if lawfully acquired, does not violate the antitrust

laws. But it is unlawful to use monopoly power, however lawfully acquired, to foreclose



' competitipn, to gain a competitive advantage, or o destroy a competitor. Thexefore, a company
that has lawfully acquired monopoly power may n.ot w..e that power to maintain or tighten-its
holdom he market. Such vse may be shown by conduct that.depends for its suocess on the
company’s monopoly power, as distinguished from conduct that could be successfully employed
by without monopoly power in the relevant market. '

| determining whether there has been an unlawful exercise of monopoly power, you
must befar in mind that a company. has not acted unlawfully simply because it has engaged in
ordinarir competitive behavior that would have be:n an effective means of cémpcﬁtion if it were
engaged in by a firm without monopoly power, or simply because it is large and efficient. To
find U.S. Tobacco liable for monopolization because of the maintenance of lawfully acquired
mono | ly power through the use of that power, you must determine that U.S. Tobacco actnally
exercisad monopoly power to maintain or tighten its control of the market.

| If you find that U.S. Tobacco willfully maintained monopoly power, then you must find
that Ccmwobd has established this element and you must consider the remaining ¢lements of its

monopolizatibn claim. Otherwise, you must find for U.S. Tobacco.



' INSTRUCTION NO. 2.5
| ANTITRUST: Injury and Causation

If you find that U.S. Tobacco has violated Section 2 of the Sherman ,Act as alleged by

CLnWood, then you must decide if Conwood is entitled to recover damages from U.S. Tobacco.
; The law provides that aﬁyone who is injured by an antitrust violation may recover
damages for any injury to its business or property caused by the violation.

For Conwood. to establish that it is entitled to recover damages, it must prove that it was
iﬂjured as a result of U.S. Tobacco’s alleged violation of antitrust laws. This is sometimes
referred to as provijlg "causation" or "fact of damage." Pro;/ing causatioﬁ does not require -
Conwood to prove the dollar value of its injury. It requires only that Conwood prove that it was
inl fact injured by U.S. Tobacco’s alleged antitrust violation. If you find that Conwood has
established that it was in fact injured, you may then consider the amount of Conwood’s damages.
I : is important to understand, however, that injury and amount of damage are diffefent concepts
and that you cannot consider the amount of damage unless and until you have concluded that
Conwood has established that it was in fact inj ufed..

To establish injury, Conwood must have offered evidence that establishes as a matter of
fact and with a fair degree of certainty that U.S. Tobacco’s alleged illegal f:onduct was a material
cause of Conwood’s injury. This means that Conwood must have proved that some damage
ﬂowed to it as a result of U.S. Tobacco’s alleged antitrust violation. Conwood is not required to
prove that U.S. Tobacco’s alleged antitrust violatipn was the sole cause of its injury; nor need
Conwood eliminate all other possible causes of injud. Itis enéugh if Conwood has proved that

the alleged antitrust violation was a material cause of its injury. Injury may be established by |

inference or circumstantial evidence. However, if you find that Conwood’s injury was caused



sq;lely by something other than the alleged antitrust violation or if you find that Conwood was
' not injured, then you must find that Conwood has failed to prove that it is entitled to recover

damages from U.S. Tobacco.
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INSTRUCTION NO. 3.
ANTITRUST: Elements of Attempt to Monopolize Claim
Conwood also claims that U.S. Tobacco has violated the fed_éral antitrust laws by
tempting to monopolize the moist snuff industry in the United States. |
- There are four essential elements which Conwood must prove in order to establish that
.S, T;)bacco was liable for attempted monopolization within the meaning of the antitrust laws:
1) That U.S. Tobacco engaged in restrictive or exclusionary conduct;

2) That U.S. Tobacco had a specific intent to monopolize in the relevant market of all

moist sx_mff brands in the United States:

3) That there was a dangerous probability that U.S. Tobacco would achieve its goal of

monopoly power in the relevant market; and

4) That Conwood was injured in its business or property by U.S. Tobacco’s restrictive or

ekxclusionary conduct.

Conwood must prove that each one of these elements is more likely true than not. That is

called a preponderance of evidence. If Conwood fails to persuade you on every essential element

0

f the attempt to monopolize claﬁn, then you must find for U.S. Tobacco.

tt "

The definitions of "monopoly power," "relevant market," and "injury and damages" are

tﬁle same in this claim as they are in the monopoly claim.




: INSTRUCTION NO. 3.1
. | '~ ANTITRUST: Exclusionary or Restrictive Conduct
I have previously instructed you on exclusionary conduct. That instruction applies here

as wéll.



INSTRUCTION NO. 3.2
ANTITRUST: Intent

There are several ways in which Conwood may prove that U.S. Tobacco had the specific
iqtent to monopolize. There may be evidence of direct statements of U.S. Tobacco’s intent to
obtain a monopoly in the relevant market. Such proof of specific intent may be established by
documents prepared by responsible officers or employees of defendant. You must be careful,

h‘ wever, to distinguish between U.S. Tobacco’s iﬁtent to compete aggressively (which is lawful)
and an intent to acquire monopoly power by using illegél or exclusionary means.

Intent ordinarily may not be proved directly becau§c there is no way of fathoming or
serutinizing the operations of the human mind. But yc;u may infer a person's. intent from
surrounding circumstances. You may consider any statement made or act done or omitted by a
party whose intent is in issue, and all other facts and circumstances which indicate his state of

l'nd.
| You may consider it reasonable to draw the inference and find that a person intends the
natural and probable consequences of acts knowingly done or knowingly omitted. It is for you to
di cide whét facts have been estab}ished by the evidence.

If you find that U.S. Tobacco had the specific intent to monopolize in the relevant market,
then you must find that Conwood has established this requirement and you must consider the
remaining elements of its attempt to monopolize claim. Otherwise, you must find for U.S.

T]obacco.

i
|
|



INSTRUCTION NO. 3.3
ANTITRUST: Dangerous Probability of Success
If you find that U.S. Tobacco had the specific intent to achieve a monopoly and engaged
in signiﬂcant exclusionary or restrictive conduct, you also must determine if the evidence shows
the next element of attempt to monopolize: namely, that there was a dangerous probability that
U.S. Tobacco would sooner or later succeed in achieving monopoly power if it céntinued to

engage in the same or similar conduct. In determining whether there was a dangerous probability

ofisuccess, you should consider the following factors:
1) the market share and power of defendant as compared to its competitors;
2) whether U.S. Tobacco’s share of the relevant market was increasing or decreasing;
3) the actual or probable impact on competition of U.S. Tobacco’s restrictive or

. exclusionary acts or practices; and

4) Whether the barriers to entry into the market made it difficult for competitors to enter

the market.

I
|

A dangerous probability of success need not_ mean that success was nearly certain. It
means that the chance of success was substantial and real: that is, that there was a reasonable
lik%telihood that defendant would ultimately achieve its goal of monopoly power.

If you find that there was a dangerous probability of success, then you must find that
Conwood has established this requirement and you must consider the remaining elements of its

attempt to monopolize claim. Otherwise, you must find for U.S. Tobacco.




INSTRUCTION NO. 4.

ANTITRUST: Damages

If you find that U.S. Tobacco either monopolized or attempted to monopolize in
accordance with these instructions, the law provides that Conwood should be fairly compensated
for all damages to its business or property that were a direct result or likely consequence of the
conduct that you have found to be unlawful. A defendant’s violations of the antitrust laws often
create a situation in whiéh it is hard to determine the precise amount of damages suffered by the
piaintifﬁ Conwood’s right to be fairly compensated should not be affected by any difficulty you
may have in detem}ining the precise amount of the recovery so long as there is a reasonable basis.
in the evidence for your award. You may not, however, calculgte damages based only on
speculation or guesswork, and you must remember that you can award Conwood damages only
for injuries caused by a violation of the antitrust laws. You may not award damages for injuries
or losses caused by other factors.

If you find that U.S. Tobacco violated the antitrust léws and that this violation caused
injury to Conwood, then you must determine the amount of damages, if any, Conwood is entitled
to recover. Damages may include lost profits, destruction of a business or deprivation of the
opportunity to engagé in a business, or increased costs incurred because of a violation.

If you find that U.S. Tobacco did commit an antitrust violation, then you must calculate
the profits, if any, that Conwood lost as a result of ‘U.S. Tobacco’s antitrust viqlation. Profit
means net pl;ofit: the amount by which Conwood’s gross revenues would have exceeded all of
the costs and expenses that would have been necessary to produce those revenues. You may
calculate net profit in the following way.

You have heard evidence of the market share that Conwood would have had in the



C{
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absence of U.S. Tobacco’s antitrust violation. You may calculate Conwood’s loss of profit by

snsidering market share, evidence of the size of the market, and evidence relating to the profit

largin Conwood would have secured on such sales.




INSTRUCTION NO. 5.

LANHAM ACT CLAIM
Conwood also alleges that U.S. Tobacco falsely ad\-rertised in violation of the Lanham
. Act. | |

Under the Lanham Act, it is illegal for any person to misrepresent the nature,

2]

haracteristics, or qualities of his or its goods, services or commercial activities in commercial

: a)dvertising or promotion .

Conwood mﬁst prove by a preponderance of the evidence the following elements:

1) That U.S. Tobacco made false or misleading statements of fact about its own products;
2) That those statements were publically disseminated;

3) That retailers or consumers were deceived or were likely to have been deceived by
U.S. Tobacco’s statements; |

4) That the statements were material in the sense that they were likely to influence the

deceived retailer’s or consumer’s purchasing decisions; and

5) That U.S. Tobacco’s statements caused harm to Conwood.

Otherwise, you will find for U.S. Tobacco.

If you believe from the evideﬁce that U.S. Tobacco violated the Lanham Act and injury to

Conwood resulted, then you may award damages in an amount that will reasonably and fairly

Q.

pmpensate Conwood.



INSTRUCTION NO. 6.
LANHAM ACT COUNTERCLAIM

U.S. Tobacco alleges in its counterclaim against Conwood that Conwood falsely

advertised in violation of the Lanham Act.

Q.

B

Under the Lanham Act, it is illegal for any person to misrepresent the nature,

haracteristics or qualities of his or its goods, services or commercial activities in commercial

dvertising or promotion .

U.S. Tobacco must prove by a preponderance of the evidence the folldwing elements:

1) That Conwood made false or misleading statements of fact about its own products or

U.S. Tobacco’s products;

2) That those statements were publically disseminated;

3) That retailers or consumers were deceived or were likely to have been deceived by

.S. Tobacco’s statements;

4) That the statements were material in the sense that they were likely to influence the

deceived retailer’s or consumer’s purchasing decisions; and

U

5) That Conwood’s statements caused harm to U.S. Tobacco.
Otherwise, you will find for Conwood.
If you believe from the evidence that Conwood violated the Lanham Act and injury to

.S. Tobacco resulted, then you may award damages in an amount that will reasonably and fairly

compensate Conwood.




INSTRUCTION NO. 7.
CONVERSION
Conwood has brought a claim of conversion against U.S. Tobacco. Conwood claims that
U.S. Tobacco Wrongfully .took its property from retail locations. |

~ You will find for Conwood if you are satisfied from a preponderance of the evidence:

1) That U.S. Tobacco representativés wrongfully took Conwood advertising and display
ra:.cks from retail locatioﬁs; and |

2) That all of the advertising or display racks taken belonged to Conwood; and

3) That Cox}wood was damaged thereby.

Otherwise, you will find for U.S. Tobacco.

If you find for Conwood, then you may award damages in an amount that will reasonably

and fairly compensate Conwood.




INSTRUCTION NO. 8.

CONVERSION COUNTERCLAIM
U.S. Tobacco has brought a claim of conversion against Conwood. U.S. Tobécco claims
that Conwood wrongfully took its property from.reta.'il locations.
?ou will find for U.S. _Tobacéo if you are satisfied from a preponderance of the evidence:,
1) That Conwood representatives wrongfully took U.S. Tobacco advertising and display
racks from retail locations; and |
| 2)_That all of the advertising or display racks taken belonged to U.S. Tobacco ; and
3) That U.S. ’fobacco was damaged thereby. |
Otherwise, you will find for Conwood.

If you find for U.S. Tobacco, you may award damages in an amount that will reasonably

alLd fairly compensate U.S. Tobacco.
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INSTRUCTION NO. 9.
AGENCY

As a general rule, whatever any person is legally capable of doing himself can be done

ttlrough another as agent. So, if the acts of an employee or other agent are voluntarily and

tentionally ordered or directed, or authorized or consented to by a person, then the law holds
at person responsible for such acts, the same as if the acts had in fact been done by such person.

A corporation is in law a person, but of course it cannot act otherwise than through its

directors, or officers, or employees, or other agents. The law therefore holds a corporation

I

sponsible for all ynlawful acts of its  directors, or officers, or employees, or other agents,

provided such unlawful acts are done within the scope of their authority, as would usually be the

case if done in the ordinary course of their employment, or in the ordinary course of the

m

corporation's business.

Authority to act for a corporation in a particular matter, or in a particular way or manner,

ay be inferred from the surrounding facts and circumstances shown by the evidence in the case.

That is to say, authority to act for a corporation, like any other fact in issue in a civil case, need

not be established by direct evidence, but may be established by indirect or circumstantial

evidence.

t

Every act of every director, or officer, or employee, or other agent, on behalf of| or in the

name of a corporation, if done within the scope of his authority, is in law the act of the

corporation itself.



INSTRUCTION NO. 10.
VERDICT MUST BE UNANIMQUS
The verdict must represent the considered judgment of each juror. In order to return a
| ver¢ict, it is necessary-that each juror agree to the verdict. Your verdict must be mianimous in

that all of you must agree to it.




INSTRUCTION NO. 11.
NOTES
Now I would like to say something about the ﬁotes that you have takén during the trial.
Your notes should be used only as memory aids. You should not give your notes precedence
over your independent recollection of the evidence. If you have not taken notes, you should rely

upgn your own in independent recollection of the proceedings and you should not be unduly

influenced by ﬁe notes of other jurors.

Notes are not entitled to any greater weight than the memory or impression of each juror
as ﬁo what the testimony may have been. Whether you have taken nofes or not, each of you must
form and express your own opinion as to the facts of the case. |
You will notice that we do have an official court reporter making a record 6f the trial.

However, we will not have typewritten transcripts of this record available for your use in

reaching a decision in this case.




INSTRUCTION NO. 12.
DELIBERATION
It is your duty as jurors, to consult with one another, and to deliberate with a view to
reach an agreement, if you can do so withqut violence to individﬁal judgment. You must each

decide the case for yourself, but only after an impartial consideration of the evidence in the case

with your fellow jurors. In the course of your deliberations, do no hesitate to reexamine your
own views and change your opinion, if convinced it is erroneous. But do not surrender your
honest conviction as to the weight or effect of the evidence, solely because of the opinion of your
- fellow jurors, or for the mere purpose of returning a verdict.
‘E Upon retiring to the jury room, you will select one of your number to act as your
foreperson. The foreperson will preside over your deliberations and will be your spokesman here
iniCourt.

You will take these forms to the jury room an_d, when you ha\}e reached unanimous
a%reement your foreperson fill in and sign the forms which sét forth the verdict upon which you

unanimously agree with respect to each issue in this case; you will then return with your decision

to the courtroom.




