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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

IN RE MICROSOFT CORP. *
ANTITRUST LITIGATION * MDL No. 1332
*
*kkkk*k
OPINION

Thismulti-digtrict litigetion involves Sxty-four antitrust actions, Sixty-one of which were
transferred to this district pursuant to 28 U.S.C. § 1407.1 After the trandfersto this Court, plaintiffs
filed a consolidated class action complaint that supersedes the federal clams asserted in al of the

transferred actions except Gravity, Inc. v. Microsoft Corp., MDL No. 1332.2 Microsoft hasfiled a

motion to dismiss or for summary judgment asto (1) the monetary damages clams of dl plaintiffs who
did not purchase any software products directly from Microsoft, (2) the foreign plaintiffs clams, and
(3) catan saelaw clams. The plaintiffs dso have filed a motion to remand certain actions to the Sate
courtsin which they origindly were filed.

Thisopinion isdivided into Sx parts. Thefirg part satsforth plaintiffs dlegations. The second
part addresses what may be loosdly described as “|llinois Brick issues’ rdating to Microsoft’s motion
to dismiss or for summary judgment as to plaintiffS monetary damages clams. The next three parts

discuss, respectively, the dlams of the foreign plaintiffs, plaintiffs motion to remand, and Microsoft's

Although Microsoft removed a number of these cases from state courts, it did not attempt to
remove seventy-three other actionsfiled in state court because it believed those cases did not have an
arguable basis for federd jurisdiction. By the parties' tdly, fifty-eight of these cases remain pending.

The plaintiffsin Gravity join as defendants with Microsoft three origina eguipment
manufacturers (* OEMS’) who dlegedly conspired with it to commit antitrust violations. The present
plaintiffs do not pursue that theory. | am today issuing a separate opinion in Gravity.

1
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motion to dismiss or for summary judgment asto certain of the sate law dlams. The sixth and find part
briefly sets forth the reasonswhy | intend to certify my rulings for interlocutory apped pursuant to 28
U.S.C. §1292.

I. PLAINTIFFS ALLEGATIONS

In their memorandum opposing Microsoft’s motion, plaintiffs summarize the alegations made in
the Consolidated Class Action Complaint (“CAC”). | have copied these dlegations dmost verbatim to
asure nothing islogt in trandation.

A.

During the mid-1980s, consumers could not perform word processing, spreadsheet or other
goplications on their personal computer (*PC”) unless the word processing or other application’s
software was compatible and could work with the operating system software of the PC. (CAC 1 91-
107.) Thelicenseto usethe operating system of the PC was, thus, an essentid facility both for the
consumer to be able to perform applications and for the application software writers to be able to offer
amarketable product for consumers. (CAC 11 143-47.)

During the mid-1980s, Microsoft had a monopoly over licensing operating systems for Intel-
compatible PCs (CAC /1), and many scores of software applications would work only with the
Microsoft operating system. However, the demand of the consumer (or “end user”) for Microsoft's
operaing system for a PC derives primarily from the operating system’ s ability to enable the consumer
to enjoy software gpplications that the consumer could not enjoy without the operating system. See,
eg., CAC 1192, 95, 133. Thus, demand for Microsoft’s operating system would decline (and

Microsoft’ s revenues would dedline) if a sufficient number of consumers could choose to perform the
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goplications they desire on their PC with anon-Microsoft operating system or a new technology other
than an operaing system.

For eleven years, Microsoft has abused its operating system licensang monopoly power o asto
anticomptitively deprive consumers of a sufficiently avallable non-Microsoft operating system or any
new technology that would permit consumers to perform their applications without the Microsoft
operating sysem. (CAC 1111, 2, 99-139.) To achieve its unlawful misson, Microsoft’ s logic has been
ample: anticompetitively deprive consumers of readily available products and deprive products of
readily available consumers. (CAC 11188, 122, 164.)

B.

Microsoft does not sdll its software to anyone. (CAC 184.) Instead, it parcels out different
bundles of rights with respect to its software. 1d. These rights, bundled together asa*“license,” are the
only “products’ that Microsoft conveys. (CAC 11181-88.) Microsoft retainsthe title and dl rightsto
its software except for those rights which Microsoft expresdy conveys through one of these licenses.
Id.

Microsoft enters one type of license with the OEMs. (CAC 184.) The “specified purposes’
of the license with OEMs permit “them to pre-ingd| [the software] on PCs sold to end users”
Microsoft provides awholly “different” license, known as the end-user license agreement (“EULA”), to
end usars. (CAC 1184.) Specificdly, Microsoft grants the right to * use the software on the PCs’ to
and only to end users. 1d. Microsoft'send-user licenseisa“takeit or leave it” proposition and not a
product of negotiation. (CAC 11184-88.) The EULA daes “By ingdling, copying, downloading,

accessing or otherwise using the software product, you agree to be bound by the terms of this
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[Agreement].” Thus, the end user accepts the EULA by “clicking” agreement on the computer or
taking other action to indicate acceptance of Microsoft's offer of licenserights. The end user
“chooses’ to enter the EULA license with Microsoft only when the end user first beginsto use the
operating system and not at the times of purchase, payment, or other incidents of the transaction.
(CAC188)
C.
Between 1995 and the present, OEMs have had no “other viable choice [and Microsoft has] . .
. effectively forced OEMs to pre-ingtal Microsoft operating systems on their PCs and to act as
Microsoft’ s agents in offering end-user licenses for acceptance or rgjection by customers under terms
grictly and exclusively dictated by Microsoft.” (CAC 186.) Like OEMSs, retailers and others a'so
acted as agents to convey Microsoft’ s offer to enter the EULA. (CAC 1185, 89.) Theretailersaso
did not purchase or recaivetitle to the end-use rights or other aspects of the product, namely, the
EULA. Id. Infact, the EULA conveyed by retallers expresdy provides thet it is between Microsoft
and the end user, and that Microsoft would provide refunds to prospective end users who did not agree
to the “take-it-or-leave-it” terms of Microsoft's EULA. (CAC 11 88-89.)
D.
Microsoft intentionaly caused end usersto suffer unique injury as adirect result of Microsoft's
restrictive and exclusonary practices. End users were deprived of the benefits of competition including,
but not limited to, technologica innovation, market choice, product variety, and substitutable supply,

and were aso forced to purchase multiple copies of Microsoft’s operating systems. (CAC 1 164.)
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E

Microsoft engaged in approximately fifteen types of exclusonary, predatory, or anticompetitive
acts (CAC 1 116a-1160) in order to deprive consumers of Digital Research’s technologicaly superior
and lower cost DR-DOS operating system (CAC  115) and IBM’ s technologicaly superior OS/2
operating system (CAC 1 125). Such anticompetitive acts deprived consumers of readily available
products (namely, DR-DOS and OS/2) and deprived products of readily available consumers. 1d.
Such anticompetitive conduct aso led to acomplaint in 1994 by the Department of Justice (*DOJ’).
(CAC 11 11-12.)

The DOJ accused Microsoft of abusing its monopoly power in violaion of the Sherman Act.
(CAC M1111-19.) The DOJand Microsoft entered a sweeping settlement agreement in which
Microsoft agreed not to engage in at least eight separate types of the anticompetitive, exclusionary, or
predatory abuse that it had used effectively to diminate the foregoing competitive products. Compare
CAC 11 116a-1160 with CAC 11 118-20. By the time the judgment on that settlement was entered in
1995, the lower cogt, technologically superior DR-DOS, the technologicdly superior OS2, and
numerous other prospective competitive products had al been denied to consumers and effectively
eliminated as competitors of Microsoft. (CAC 11 12-14, 111-25.)

Two of the other products that Microsoft's violations denied consumers during the early 1990s
were the Mirrors product by Micrographx and Borland's C++ programming language Object
Windows Library (*OWL”"). (CAC 11123-28.) Mirrors permitted application programs written for

Windows to be ported to or used on IBM’s OS2. (CAC §123.) OWL went further: it permitted
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porting not just to OS/2 but to the Windows, Macintosh, and Unix systems “with virtualy no
conversion effort.” (CAC 1126.)

The OWL and Mirrors innovations could have created market conditionsin which Microsoft's
“applications barrier to entry” could have been lessened. (CAC 11191-101.) Thiswould have greetly
benefitted consumers by, among other things, permitting them to enjoy the thousands of gpplications
avallable for Microsoft’ s operating system on PCs with a non-Microsoft operating system. 1d.

F.

During 1995 and continuing through November 10, 1995 (when the Class Period garts),
Microsoft expanded its antitrust violations. For example, in connection with Microsoft’s end-user
licenses prior to the Class Period and in the software markets generdly, end users had numerous rights.
End users had the right to reuse the license on another PC. (CAC 190.) End users had theright to
red| thelicense. 1d. And end users enjoyed the right to return the license and obtain arefund if they
did not want to accept the license. 1d. However, with the lower cost or technologicaly superior DR-
DOS and OS2 operating systems and numerous other products no longer being marketed in the
margins of the market, Microsoft was “freed up” during the Class Period to charge a higher profit-
maximizing price and impose far more anticompetitive restrictions on end users.

Microsoft did so. (CAC 1190, 160-64.) It tripled its prices and, contrary to software industry
practice and what had been Microsoft’s practices prior to the Class Period, it effected a series of new
restrictions on its licensee end users who acquired PCs through the OEM channd. For example,
Microsoft prevented end users from effectively returning the Microsoft operating system for arefund

(notwithstanding the terms of Microsoft’s end-user license). (CAC §90.) Also, Microsoft prohibited
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end users from using on newly purchased PCs the Windows 95 or 98 ingtdled on their old PCs. |d.
Similarly, Microsoft prohibited end users from resdling on a stand-aone basi's the Windows operating
system licenses acquired when they had purchased their PCs. 1d.

Microsoft's new EULA redtrictions were intended to force the consumer to acquire a new
EULA with each new PC and thereby deprive consumers of other products and deprive other products
of consumers. (CAC 111188, 122, 164.) Over time, Microsoft coupled these restrictions with other
anticompetitive seps. These included Microsoft’s nearly two-fold increase during 1998 of its prices for
licenses of its old and dated (but not obsolete) operating system to the same leve of prices charged for
licenses of its new operating systems, namely, from $49.00 to $89.00. (CAC 1 161-63.)

By abusing monopoly power, Microsoft successfully maximized its revenues by directly
depriving end users of lower-priced competing products (like the license for DR-DOS) (CAC 11 101-
59) and redtricting the availability of lower priced licenses for Microsoft’s own dated (CAC 1 161) or
used operating systems (CAC 1 90). 1d. Thereby, Microsoft “intentiondly” caused end users * unique
injury.” (CAC 1164.) Thisincluded, but was*not limited to,” depriving consumers of “technologica
innovation, market choice. . . and subdtitutable supply.” 1d. Indeed, “Microsoft engaged in continuing
violations. . . which it specificaly intended to create market conditions in which end users were forced

to purchase Microsoft products and were deprived of competitive substitutes therefor.” (CAC 1122))
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G.

Also during 1995, Microsoft abused its monopoly power to engage in numerous new
exclusonary, predatory, and anticompetitive acts S0 asto diminate the potential competitive threet of
Intel’s Native Signa Processing (“NSP’). (CAC 1130.) NSP could have served “as a platform on
which applications could be developed” independent of any specific operating sysem. This so-cdled
“middleware’ would have greatly benefitted consumers by, among other things, enabling them to enjoy
gpplications without a Microsoft operating system. Id. It would have presented choice and touched off
price and technologica competition. Reciproca to these benefits to consumers, however, were the
serious threats to Microsoft’ s applications barrier to entry that NSP posed. (CAC 11 91-96, 130.)
Accordingly, Microsoft intentionaly abused its power to deprive consumers of this product aswell. 1d.

Another product that had the virtue of benefitting consumers, but the reciproca vice of
threatening Microsoft, was Sun Microsystem’ s Java programming language. (CAC 11136-39.) Java
would have enabled applications to run on different operating systems with minima porting. (CAC
136.) The Javatechnology promised the same (and many additiond benefits) to consumers (and,
correspondingly, the same and greater threats to Microsoft) as did OWL and Mirrors. Once again,
Microsoft intentionaly acted, this time through a profusion of abuses of its monopoly power (CAC 1
136-39), to deprive consumers of those benefits.

The Netscape Navigator was the “new competitor born on the Internet” that committed a grave
offense: it could eventualy permit the consumer to use and enjoy application programs without usng
Microsoft’s operating system. (CAC 911 131-35.) Initsrush to deprive consumers of Navigator and

the new world that Navigator potentiadly could open up, Microsoft intentiondly hurt dl end users by
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degrading their PCs functiondity and causing them increased vulnerability to security breaches, bugs,
and viruses. (CAC 1163.)
H.

Microsoft leveraged and further abused its monopoly power over operating system licensing to
develop monopoalies over the licensing of the three most widely used gpplications (word processing,
spreadsheets, and office suites). (CAC 1111, 140-59.) Here again, Microsoft’s logic was to deprive
consumers of readily available products and deprive products of readily available consumers. Thus,
Microsoft orchestrated its anticompetitive conduct so asto deprive consumers of any readily available
supply of superior or lower-cost competing application programs. (CAC 1 154af, 155-57.) Atthe
same time, Microsoft effectively forced consumers to demand new Microsoft gpplications. (CAC 1
154g-1.)

Asaresult of Microsoft’s wrongdoing, end users today (asin the mid-1980s), still haveto
obtain alicense for a Microsoft operating system to enjoy most gpplications on their PC. But
consumers now must pay ten times as much for the operating system licenses as they did during the
1980s and now also must obtain Microsoft licenses for the top three applications. (CAC passim.)

II. ILLINOISBRICK ISSUES

lllinois Brick Co. v. lllinais, 431 U.S. 720 (1977), establishes what has become known, in
shorthand, as the “indirect-purchaser” rule. The precise holding of 1llinois Brick is that a party who
does not purchase a product directly from an antitrust violator cannot bring a treble-damages action

under section 4 of the Clayton Act for anillegd overcharge. See In re Brand Name Prescription Drugs

Antitrugt Litig., 123 F.3d 599, 606 (7th Cir. 1997); Chatham Brass Co. v. Honeywell, Inc., 512 F.
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Supp. 108, 116 (S.D.N.Y. 1981); Dart Drug Corp. v. Corning Glass Works, 480 F. Supp. 1091,

1101 (D. Md. 1979). Thus, Illinois Brick’s gpplicability turns on two questions. Firg, did plaintiffs
purchase a product directly from the defendant? If not, do plaintiffs seek damagesfor anillega
overcharge?

A.

Pantiffs first argue that they were direct purchasers from Microsoft. Although they
acknowledge that they did not buy software directly from Microsoft, they assert that the product they
purchased was not software itsalf but EULAS that ran directly between Microsoft and themselves.
Paintiffs emphasize that bricks and software products are profoundly different: bricks are useable when
the manufacturing process is complete; software does not become usegble until it is“unlocked” when
first clicked on. At that moment Microsoft requires that the software user accept the restrictions

contained in the accompanying EULA.

3Although Illinois Brick is sometimes referred to as a standing case, see, e.q., Camposv.
Ticketmagter Corp., 140 F.3d 1166, 1169 (8th Cir. 1998) (**Indirect purchasers generaly lack
gtanding under the antitrust lawss . . . .”); McCarthy v. Recordex Serv., Inc., 80 F.3d 842, 847-48 (3d
Cir. 1996) (associating Illinois Brick with “antitrust standing doctring’), the Supreme Court expressy
gtated in lllinois Brick that it was not “addresging] the standing issue” 431 U.S. a 728 n.7. The
Court indicated that “the question of which persons have been injured by anillegd overcharge for
purposes of gection] 4 isandyticaly distinct from the question of which persons have sustained injuries
too remote to give them standing.” 1d. To the extent that plaintiffs argue that the Illinois Brick rule has
been displaced by the standing analysis of Associated Generd Contractors v. Cdifornia State Council
of Carpenters, 459 U.S. 519 (1983) (“AGC"), they areincorrect. Although the Third Circuit did so
suggestin In re Lower Lake Erie Iron Ore Antitrust Litigation, 998 F.2d 1144, 1168 (3d Cir. 1993),
the court later repudiated that suggestion in McCarthy, 80 F.3d at 850-51. Any doubt on theissueis
dispelled by the fact thet in Kansasv. Utilicorp United, Inc., 497 U.S. 199 (1990), the Supreme Court
reaffirmed the lllinois Brick rule without mentioning AGC.

10
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Although the EULA may establish adirect rdationship between Microsoft and the consumer,

that relaionship is not sufficient to make the consumer a“direct purchasar” within the meaning of Illinais

Brick. With the exception of seven of the named plaintiffs (toward whom Microsoft’s maotion is not
directed), plaintiffs do not alege that they purchased either the software or the EULAs directly from
Microsoft. The software was ingtalled on a computer prior to purchase, from either an OEM or aretall
deder, and the EULA accompanied the software at purchase. While the terms of the EULA running to
the consumer are different from those of the license running from Microsoft to an OEM, that fact is of
no present relevance. Whether the consumer buys software or the EULA, the immediate economic
transaction congtituting the purchase occurs between the consumer and an OEM or retail sdller. That is
the conclusion reached by the vast mgority of state courts that have considered the issue under state
antitrust laws, and | agree with them.*
B.

The second question — whether plaintiffs are claming damages for anillegal overcharge—is
more difficult. The damagesthat plantiffs are daiming fal into four generd categories: (1) “supra:
competitive prices’ for Windows and three gpplication programs, Word (word processing), Excel

(spreadshects), and Office Suites (office software); (2) denid of the benefit of technologically superior

“See Vacco v. Microsoft Corp., No. X-06-CV-000160064S (Conn. Sup. Ct. Oct. 10,
2000); Senav. Microsoft Corp., C.A. No. 00-1647 (R.I. Super. Ct. Aug. 21, 2000); Weinberg v.
Microsoft Corp., No. D-162, 526 (Tex. Dist. Ct. Aug. 18, 2000); Arnold v. Microsoft Corp., No.
00-CI-00123 (Ky. Cir. Ct. July 21, 2000); Hindman v. Microsoft Corp., Civil No. 00-1-0945 (Haw.
Cir. Ct. duly 20, 2000); Comesv. Microsoft Corp., No. CL 82311 (lowaDist. Ct. July 11, 2000);
Daraee v. Microsoft Corp., Case No. 0004-03311 (Or. Cir. Ct. June 27, 2000); Krotz v. Microsoft
Corp., Case No. A416361 (Nev. Dist. Ct. June 22, 2000). But see Friedman v. Microsoft Corp., CV
2000-000722 (Super. Ct. Ariz. Nov. 15, 2000).

11
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products, including aternative operating systems, gpplication programs and middleware products; (3)
increased redtrictions on plaintiffs EULA rights, and (4) degradation of computer performance by the
tying of Internet Explorer to Windows.

1.

Fantiffs camsfor supra-compstitive prices fadl squardly within the [llinois Brick ban againgt
the recovery of illega pass-through overcharges. If the prices for Microsoft products were supra-
competitive, they were paid by plaintiffs not to Microsoft itsaf but to the OEMs or retail deders from
whom they purchased computers on which Microsoft software had been ingtdled. Recognizing this
fact, plaintiffs seek to circumvent the first prong of the lllinois Brick rule (that they be direct purchasers)
by arguing that “Illinois Brick does not require that monies be paid directly to the [antitrust] violator.”
(Pls” Opp'nat 20.)

That propogtionistrue. However, dl of the cases upon which plaintiffsrely arosein criticaly

distinguishable contexts. In three of them, Blue Shield of Virginiav. McCready, 457 U.S. 465 (1982),

VirginiaVermiculite, Ltd. v. W.R. Grace & Co., 156 F.3d 535 (4th Cir. 1998), and Sanner v. Board

of Trade, 62 F.3d 918 (7th Cir. 1995), the plaintiff and the defendant did not stand at different ends of
achan of distribution with an intermediary between them. Thus, the twin policy concernsthat gave rise
to the Illinais Brick rule — the potentidity of multiple recoveries of overcharges by different sets of
plantiffsin the same digtribution chain and the difficulty of gpportioning damages among them —smply
were not present. In afourth case, Chatham Brass, 512 F. Supp. at 108, the plaintiff did purchase the
defendant’ s products through wholesders. However, plaintiffs asserted that the defendant violated the

Sherman Act in atempting to monopolize the market by dealing directly only with favored sdllers. Id.

12
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a 116. The gravamen of the plaintiff’s complaint was that it had *been forced to assume the status of
an indirect purchaser and to bear the additional costs incident to that status.” 1d.

No smilar dlegation is made here. Plaintiffs supra-competitive price clams arise, very smply,
from the assertion that Microsoft obtained monopoly profits from its sdes to OEMs, who passed on
theseillegd overchargesto plantiffs. Thisisthe lllinois Brick paradigm, and plaintiffs clamsfor supra
competitive prices are barred.

2.

At firg blush, plaintiffs daimsfor the dleged denid of technologicdly superior (and in some
instances, chegper) products seem quditatively different from their claims for supra-competitive prices.
Microsoft argues, however, that if plaintiffs ultimately recovered on these clams, their damages would
be the difference between what plaintiffs paid for the inferior or more expensive Microsoft products and
the value of the better products that would have developed in a competitive market. Once quantified,
Microsoft contends, these damages become a measurable overcharge. Because OEMs and other
intermediaries could sue Microsoft dleging that they had paid too much for the products they had
purchased, the problems of potentid multiple recoveries and gpportionment of damages would recur.

Although | accept Microsoft’ s logic on the point, | find it intdlectudly unsatisfying and
incomplete. The reason for my discomfort is that the damsfor denid of the benefit of technologica
innovations that alegedly would have developed in an open market seem to relate to damages extringc
rather than intringc to plaintiffs purchase of Microsoft products. Plaintiffs suffered those damages not

as purchasers of Microsoft products but as persons who use computers. When viewed from that

13
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perspective, however, plantiffs caims have another fatd flaw independent of 1llinois Brick: plantiffs
lack of standing to assert them.

In Associated General Contractors v. Cdifornia State Council of Carpenters, 459 U.S. 519,

537-45 (1983) (*AGC"), the Supreme Court articulated a number of factors for determining the
ganding of aplaintiff in the domestic marketplace to assert an antitrust clam: (1) the causal connection
between the dleged violation and the harm and the defendant’ s intent to cause that harm; (2) whether
the harm is the type for which the antitrust laws provide redress, (3) the directness of the claim; (4) the
existence of more direct victims of the dleged antitrugt violations, and (5) the problem of speculative
injury or complex gpportionment of damages. The firgt three factors weigh in favor of finding that
plantiffs have sanding. Plaintiffs dlege that Microsoft intended to cause harm to consumers —and
succeeded in doing 0 — by excluding improved products from the market. Since businesses compete

through both lower prices and superior performance, afirm's stifling of innovative products would

cause antitrust injury. See Lower Lake Erie, 998 F.2d at 1168; cf. Ford Motor Co. v. Lane, 86 F.
Supp. 2d 711, 715 (E.D. Mich. 2000). The harm Microsoft alegedly inflicted upon consumers was
aso quite direct.

The last two AGC factors, on the other hand, militate againg plaintiffs standing. If, as plaintiffs
dlege, Microsoft unlawfully prevented competitors from effectively developing and marketing a
product, those competitors would be more direct victims of Microsoft’s antitrust violations. Their
clamswould focus upon specific products in a particular factud context and utilize recognized
economic modds for the calculaion of damages. In contrast, caculating plaintiffs damages, to say

nothing of apportioning them, would be not only complex but virtudly impossible. | recognize, of

14
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course, that the case is now before me on amotion to dismiss, not on a summary judgment record.
However, an evidentiary record need not be established to perceive the saf-evident proposition that it
would be entirely speculative and beyond the competence of ajudicia proceeding to create in hindsight
atechnological universe that never came into existence. It would be even more speculative to
determine the relative benefits and detriments that non-Microsoft products would have brought to the
market and the relaive monetary vaue of Microsoft and non-Microsoft products to a diffuse population
of end users.

Thus, three of the AGC factorsweigh in favor of finding that plaintiffs have sanding, and two of
them agang it. Thisis not, however, an ingtance in which the mgority rules. The AGC test cannot be
mechanicaly gpplied without regard to its purpose. The underlying reason thet plaintiffs lack sanding is
that, to the extent they are seeking damages (over and above any overcharge that is barred by lllinois
Brick) for denid of the benefit of technologicaly superior products, it is merely coincidentd that they
purchased Microsoft products at dl. They occupy a position no different from any other end user of
computer products who never purchased any Microsoft software or EULAS. The damage they alege
isagenerdized societd harm and, under well-established principles, the suffering of such damageis

insufficient to confer sanding upon them.®> See, e.q., Highland Supply Corp. v. Reynolds Metas Co.,

> Lower L ake Erie, upon which plaintiffs rely, is not to the contrary. There, the court permitted
plaintiffs to recover, inter dia, damages suffered when the defendants exerted monopoly power to
prevent product innovations in the transportation of iron ore. However, the lost benefits accrued to the
plantiffsaone. Asthe court noted, “[t]he [plaintiff] steel companies were the sole customers of the
industry involved in the transhipment of ore; indeed, the industry existed for them.” 998 F.2d a 1168.
Inthis case it certainly cannot be said that the software industry exigs for plaintiffs. They are amply
among amultitude of end users of software products.

15
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327 F.2d 725, 732 (8th Cir. 1964) (“Damages claimed in a private antitrust suit must be different from

those suffered by the generd public —i.e, they must be specid to the clamant.”); Revere Camera Co.

v. Eastman Kodak Co., 81 F. Supp. 325, 330 (N.D. IIl. 1948) (“[A] plaintiff must dlege and prove
that . . . violations have been the proximate cause of specid injury to his business or property, as
distinguished from injury resulting to the public generdly.”).

3.

Faintiffs next cdlam that they were damaged by virtue of the fact that Microsoft, after dlegedly
gaining monopolistic power, increased EULA redtrictions. A lessredtrictive EULA is more vauable
than a more redtrictive one because it dlows the consumer wider use of the software — e.g., the
consumer might copy the software for use on another computer she owns. This is measurable damage,
but it is damage that plaintiffs suffered a the time they purchased computers with Microsoft software
ingtaled on them. If their dlegations are correct, they paid too much for what they received and were
damaged as aresult. However, [llinois Brick presumes that the OEMs and retail deders from whom
plaintiffs made their purchases likewise paid too much in ther transactions with Microsoft. Thisisthe
death kndll to plaintiffs cdlams since the very purpose of the Illinois Brick rule isto prevent indirect

purchasers, such as plaintiffs, from recovering any portion of a passed-through overcharge.®

®Plaintiffs point out that the licenses running from Microsoft to OEMs differ from the EULAS
running from Microsoft to consumers. The former, in effect, permit OEMs to copy software solely for
the purpose of ingalation. Although gpparently true, thisfact isimmateria. Microsoft does not
contend that the EUL As themselves were passed through to consumers, only thet (if plaintiffs
dlegations are correct) the overcharge made in connection with the consumers EULASs were passed
through.

16



Case 1:00-md-01332-JFM Document 99 Filed 01/12/01 Page 17 of 49

4,

This leaves for consderation plaintiffs clamsfor the dleged degradation of the performance of
their computers by virtue of the tying of Internet Explorer to Windows. According to plaintiffs, this
tying drained memory, decreased speed, and increased the risk of security breaches and bugs.

Microsoft asserts that these clamsfail for the same reason as do the clams for denid of the
benefit of technological innovation and increased EULA redtrictions—i.e, thet if what plaintiffsadlegeis
true, they paid an overcharge for the difference between the price they paid and the vaue they
received. | am not persuaded by the argument. The harm plaintiffs alege was to the computers they
purchased directly from OEMs or retail deders, and no problem of potentia duplicative recovery or
gpportionment of damages between plaintiffs and intermediaries in the digtribution chain is presented.

In my view, however, plaintiffs clamsfail for the independent reason that the damages they
dlege do not condtitute “ antitrust injury.”  Such injury must be * of the type the antitrust laws were
intended to prevent and that flows from that which makes defendants' acts unlawful. The injury should
reflect the anticompetitive effect ether of the violation or of anticompetitive acts made possible by the

violation.” Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977). Seeds0

Adamsyv. Pan Am. World Airways, Inc., 828 F.2d 24, 26 (D.C. Cir. 1987) (“[O]nly harm stemming

from areduction in competition qudifies asinjury cognizable under the anti-trust laws.”); Ford, 86 F.
Supp. 2d a 714 (noting that a plaintiff may recover “only if the loss sems from a competition-reducing
aspect or effect of the defendant’ s behavior.”). Here, the degradation of computer performance
dleged by plantiffsis only incidentaly related to the aleged anticompetitive behavior. Plaintiffs may

have clams sounding in products liability law, but ther antitrust claims go a stretch too far.
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C.

In afootnotein llinois Brick, the Supreme Court indicated that if a*direct purchaser is owned
or controlled by its customer,” then “ market forces have been superseded and the pass-on defense
might be permitted.” 431 U.S. at 736 n.16. Thisdictum hasled to the creation of an *ownership or
control” exception (applicable equaly where the direct or indirect purchaser controls the other or
where the defendant dlegedly owns or controls the intermediary) to the Illinois Brick rule. See Brand

Name, 123 F.3d at 605; Jewish Hosp. Ass n v. Stewart Mech. Enters,, 628 F.2d 971, 975 (6th Cir.

1980); In re Mid-Atlantic Toyota Antitrugt Litig., 516 F. Supp. 1287, 1292 (D. Md. 1981). Plaintiffs

contend that this case fdls within the “control” prong of this exception because Microsoft used its
monopoly power “to capture, dominate and exclusively control the OEM digtribution channd” and to
force the OEMs “to act as [itg] agentsin offering end-user licenses for acceptance or rgjection by
customers under terms gtrictly and exclusively dictated by Microsoft.” (CAC 111 85-86.)

Courts that have adopted the control exception have emphasized that it must be narrowly
congdrued. “[T]he‘control’ exception islimited to relationships involving such functiona economic or

other unity . . . that there effectively has been only one sde” Jewish Hosp. Ass n, 628 F.2d at 975.

Unless such a“functiona unity” is required, the problems of potentid multiple recoveries and

gpportionment of damages persst. SDI Reading Concrete, Inc. v. Hilltop Basic Res, Inc.,, 576 F.

Supp. 525, 530 (S.D. Ohio 1983); Dart Drug, 480 F. Supp. a 1104. The Seventh Circuit permits the
exception to be invoked only where the defendants control the direct purchaser “through interlocking

directorates, minority stock ownership, loan agreements that subject the wholesalersto the
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manufacturers operating control, trust agreements, or other modes of control separate from ownership
of amgority of the wholesalers common stock.” Brand Name, 123 F.3d at 605-06.

Pantiffs theory would extend the control exception well beyond its existing parameters.
Whatever incentives OEMs and independent retail dealers may have to cooperate with Microsoft (or
disincentives to sueit),” they clearly are separate and independent entities capable of making their own
decisons. Pantiffs themsdves have not dleged that on the critica issue —the setting of prices—
Microsoft controlled the intermediaries’ decision-making processes. The absence of such an dlegation

doneisfatd tothar dams. Jewish Hosp. Ass n, 628 F.2d at 975.

[I1. FOREIGN PLAINTIFFS CLAIMS
Five foreign plaintiffs (two British companies, one Swiss company, one Greek company, and
one Greek individud) have filed suits againgt Microsoft. They assert claims under the Sherman Act and

customary internationa law.® They seek to represent an “international dlass” condisting of “[4]ll

"Of course, it iswell established that the fact that direct purchasers may choose not to indtitute
antitrust actions of their own does not establish an exception to the lllinois Brick rule. See Illinois Brick,
431 U.S. at 746 (“We recognize that direct purchasers sometimes may refrain from bringing atreble-
damages suit for fear of disrupting relaions with their suppliers™); In re Beef Indugtry Antitrust Litig.,
600 F.2d 1148, 1156 n.8 (5th Cir. 1979) (noting that Illinois Brick emphasizes the “difficulty of proof,”
as opposed to the “deterrence’ rationae); Technicd Learning Callective, Inc. v. Damler-Benz
Aktiengesdllschaft, 1980 WL 1943, at *10 (D. Md. 1980) (“[W]hether future suits by deders are
ather speculative or unlikdly isimmaterid; 1llinois Brick holds that the possihility of such suitsis
sufficient.”).

8Plaintiffs also contend that | should exercise supplemental jurisdiction under 28 U.S.C. §
1367. Although it is not evident from their memorandum, plaintiffs counse darified a ord argument
that they are suggesting that supplementd jurisdiction be exercised over dams arisng under British,
Swiss, or Greek law. Assuming that section 1367 extends to claims arisng under foreign law, | cannot
exercise supplementd jurisdiction dams unless plaintiffs have other cognizable daims over which | have
subject matter jurisdiction. | find that plaintiffs have no such cognizable daims. In any event, evenif |
had supplementd jurisdiction, | would decline to exercise it under the standards set forth in section
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persons and entities who acquired alicense outside the United States from Microsoft, an agent of
Microsoft, or any entity, under Microsoft’s control” for Microsoft software products. (CAC {75.)
A.

Four of the foreign plaintiffs dlege that they purchased licenses to use Windows operating
system software directly from Microsoft. The fifth allegesthat it acquired such alicense from a
Microsoft affiliate, Microsoft Hellas, SA. If these dlegations are correct, the foreign plaintiffs face no
[llinois Brick bar. Microsoft contends, however, that plaintiffs Sherman Act clams must be dismissed
because this Court lacks subject matter jurisdiction over them.

1.

Pantiffs dlege that Microsoft engaged in worldwide monopoalistic conduct that had a direct,
substantia, and reasonably foreseeable effect on both domestic and export trade and that the conduct
gaveriseto plantiffs injuries. They further dlege that Microsoft had a need and intent to develop and
maintain an internationa monopoly for the pecific purpose of maintaining its domestic monopoly in the
United States.

These dlegations track the language of section 6a of the Foreign Trade Antitrust Improvements
Act of 1982 (“FTAIA”"). 15U.S.C. 86a That section provides that the Sherman Act “shall not apply
to conduct involving trade or commerce. . . with foreign nations unless . . . such conduct has adirect,
substantia, and reasonably foreseeable effect . . . on trade or commerce which is not trade or

commerce with foreign nations.” 1d. Stated positively, under the FTAIA, the Sherman Act does apply

1367(c).
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to conduct involving foreign trade or commerce that has a“ direct, substantia, and reasonably
foreseeable effect” on U.S. domestic trade’

The plaintiffs argue that, when enacting the FTAIA, Congress created subject matter
jurisdiction over cdlams of foreign plaintiffs who participated only in foreign markets. This argument
seems somewhat paradoxical because one of the primary purposes of the Act was to ease redtrictions
imposed by U.S. antitrust law, or perceived by U.S. businessmen to beimposed by U.S. antitrust law,
upon export activities and other foreign commerce engaged in by U.S.-owned firms. H.R. Rep. No.
97-686 at 4, 9-10 (1982). However, asthe legidation evolved through the hearing process, a second
purpose emerged: to resolve a“possible ambiguity in the precise legd standard to be employed in
determining whether American antitrust law is to be gpplied to a particular transaction.” Id. at 5. It
was the fulfillment of this second purpose that led to the adoption of the language upon which plaintiffs
rely, i.e., that conduct involving foreign trade or commerce have “adirect, substantia, and reasonably
foreseegble effect” on domestic commerce.

The ambiguity that this provison of the FTAIA was intended to resolve had arisen primarily in
the context of dlams arisng from anticompetitive acts 