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No. 14-35173

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

SAINT ALPHONSUS MEDICAL CENTER–NAMPA, INC.;
SAINT ALPHONSUS HEALTH SYSTEM, INC.; SAINT ALPHONSUS REGIONAL

MEDICAL CENTER, INC.; TREASURE VALLEY HOSPITAL LIMITED PARTNERSHIP;
FEDERAL TRADE COMMISSION,

STATE OF IDAHO,

Plaintiffs-Appellees,

and

v.

ST. LUKE’S HEALTH SYSTEM, LTD.; ST. LUKE’S
REGIONAL MEDICAL CENTER, LTD.; SALTZER MEDICAL GROUP,

Defendants-Appellants.

On Appeal from the United States District Court for the District of Idaho,
Case Nos. 1:12-cv-00560-BLW (Lead Case) and 1:13-cv-00116-BLW,

the Honorable B. Lynn Winmill, Presiding

FEDERAL TRADE COMMISION, IDAHO ATTORNEY GENERAL’S OFFICE, SAINT
ALPHONSUS MEDICAL CENTER-NAMPA; SAINT ALPHONSUS HEALTH SYSTEM
INC.; SAINT ALPHONSUS REGIONAL MEDICAL CENTER, INC.; AND TREASURE
VALLEY HOSPITAL LIMITED PARTNERSHIP’S MOTION FOR LEAVE TO FILE

SUR-REPLY IN OPPOSITION TO MOTION OF APPELLANTS FOR STAY PENDING
APPEAL

URGENT MOTION UNDER CIRCUIT RULE 27-3(b)
Action Necessary Before: July 24, 2014
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Appellees respectfully move for leave to file the attached four-page Sur-

Reply to address allegations in the Declaration of John Kaiser, M.D., attached to

St. Luke’s Reply. The Kaiser Declaration was filed after Appellees had filed their

Responses to Appellants’ Motion for Stay. It contains assertions never made at

trial, in support of Appellants’ Motion for Stay to the District Court, or

accompanying their Motion for Stay to this Court. Absent an opportunity to file

their Sur-Reply, Appellees will be unfairly denied the chance to respond to these

new assertions.

The unfairness here is compounded by the fact that the Kaiser Declaration’s

allegations about Saltzer’s financial status provide no context and no supporting

documentation – and, as shown in the lodged Sur-Reply, are inconsistent with the

substantial evidentiary record considered by the District Court at trial.

Should the Court deny leave to file the Sur-Reply, it should in the alternative

strike the Kaiser Declaration.

This Motion is urgent, because it relates to an Urgent Motion for Stay filed

by Appellants on June 24, requesting a ruling within 30 days. Unless this Motion is

resolved very quickly, the Sur-Reply will not be available for consideration in

connection with Appellants’ Urgent Motion for Stay prior to its resolution.

Appellees will therefore face irreparable harm if this Motion is not resolved

promptly.
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DATED this 16th day of July, 2014.

By: s/ Brett T. DeLange s/ Joel Marcus
Lawrence G. Wasden
Attorney General
Brett T. DeLange
Chief, Consumer Protection
Division
Carl J. Withroe
Deputy Attorney General
Colleen Zahn
Deputy Attorney General
Office of the Attorney General
State of Idaho
700 West Jefferson Street
Boise, ID 83720
Telephone: 208-334-2400 600
Email:
brett.delange@ag.idaho.gov
carl.withroe@ag.idaho.gov
colleen.zahn@ag.idaho.gov

Jonathan E. Nuechterlein
General Counsel
John F. Daly
Deputy General Counsel
Joel Marcus
J. Thomas Greene
Peter C. Herrick
Henry C. Su
Counsel
Federal Trade Commission
600 Pennsylvania Ave., NW
Washington, DC 20580
Telephone: 202-326-3350
Email: jnuechterlein@ftc.gov
JDALY@ftc.gov
jmarcuskurn@ftc.gov
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DUKE SCANLAN & HALL, PLLC

By: s/ Keely E. Duke s/Raymond D. Powers
Duke Scanlan & Hall, PLLC Raymond D. Powers
1087 W. River Street, Suite 300 Portia L. Rauer
Boise, ID 83707 Powers Tolman Farley PLLC
Telephone (208) 342-3310 345 Bobwhite Ct., #150
ked@dukescanlan.com Boise, ID 83706

Tel: 208-577-5100
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Honigman Miller Schwartz and Cohn LLP
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Telephone: (313) 465-7368 Limited Partnership
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the Clerk of the

Court of the United States Court of Appeals for the Ninth Circuit by using the

appellate CM/ECF system on July 16, 2014.

I certify that all participants in the case are registered CM/ECF users and

that service will be accomplished by the appellate CM/ECF system.

s/Joel Marcus
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Appellees file this Sur-Reply to respond to the Declaration of John Kaiser,

M.D., filed by Appellants in support of their Reply Brief. The Kaiser Declaration

is misleading, incomplete, and inconsistent with the evidence presented in

depositions and at trial in several respects:

1. Dr. Kaiser claims, without any explanation or financial or

documentary support, that Saltzer Medical Group is losing money at an “annual

rate of $7.4 million.” Kaiser Decl. at ¶ 2 (attached to Reply in Support of

Appellants’ Motion for Stay Pending Appeal as Exhibit F). That figure is

misleading. As the record below indicates, St. Luke’s excludes from the financial

statements of its wholly owned physician practices all revenues generated by

ancillary services such as x-rays and blood tests. Those revenues can add up to

millions of dollars per year. If Saltzer were operating as an independent practice,

all of that revenue would be reflected in its bottom line. Thus, the accounting

figure provided by Dr. Kaiser likely substantially misstates Saltzer’s actual

financial condition.

The evidence in this case similarly showed that the financial statements of

St. Luke’s Clinic, the accounting entity that includes St. Luke’s employed

physicians, do not at all accurately reflect its bottom line. St. Luke’s books show

that the physician practice incurs tens of millions of dollars of losses. But as St.

Luke’s CFO testified, that information “is not correct,” and is based on a “narrow
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look,” because it excludes ancillary service revenues, which are credited to the

hospital and not to the physician practice. Ex. 6, Taylor Dep. at 198:1-8, 201:6-

202:9;1 Ex. 7, Plaintiffs’ Deposition Exhibit 70 at SLHS000476506. See Ex. 1,

Declaration of David A. Ettinger.

Dr. Kaiser’s claim is also likely misleading for many other reasons relating

to St. Luke’s operational and accounting policies that provide little insight on

whether an independent Saltzer would incur any financial losses at all. For

example, Dr. Kaiser’s calculations likely reflect the 30 percent pay raise given to

Saltzer doctors funded by higher hospital-based billing charges imposed on health

plans. FOF ¶ 127. Saltzer’s current books likely reflect these enhanced salary

expenses but not those higher revenues.

Dr. Kaiser’s assertions also contradict Saltzer’s own sworn testimony and

actions. Saltzer’s Chairman of the Board dismissed claims of financial weakness

as “doomsday scenarios” and “overly dramatic.” Ex. 2, Trial Tr. 3368:19–3371:3

(Kunz). Dr. Kaiser himself reassured his staff by email after this lawsuit was filed,

saying, “I would like to emphasize that you will continue to have your jobs no

matter what course these investigations and legal challenges take.” Ex. 3, TX 1386

at SMG000288177. Dr. Kaiser’s allegations also ignore the fact that in the event

1 Exhibits 6 through 10 are subject to the district court’s protective order.
Appellees have accordingly filed paper copies of Exhibits 6 through 10 under seal.
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of an unwinding, the Saltzer physicians will retain $9 million of the consideration

paid for the Acquisition. FOF ¶ 47 (attached as Exhibit A to Motion of Appellants

for Stay Pending Appeal [DktEntry 41:1]).2

2. Dr. Kaiser claims that Saltzer cannot readily recruit new surgeons.

Testimony at trial from present and former Saltzer management and leadership

indicated, however, that Saltzer would not face the obstacles described in his

declaration. That testimony showed that the strong primary care practice – 65

percent of the market in Nampa – provides a solid base for surgical referrals,

making it a natural draw for surgeons. Ex. 4, Trial Tr. 753:2–14 (Powell). Ex. 8,

Dep.Tr.58:1–11, 59:6–9, 59:24–61:6 (Djernes); Ex. 10, TX 1538 at

SALTZER177706.3

3. To the extent that Dr. Kaiser now claims that Saltzer needs more time

to plan for divestiture, it can only blame itself for its lack of progress. Saltzer has

2 Notably, Appellants vowed to the district court not to advance a “failing firm”
defense. Yet, that is precisely the argument Appellants make here under the guise
of Dr. Kaiser’s declaration. See Kaiser Decl. ¶¶ 8, 10.

3 Saltzer has had years before where five or six doctors left, and the remaining
physicians were able to absorb the overhead costs until they could replace those
physicians. Ex. 4, Trial Tr. 753:25–754:14 (Powell). Moreover, Saltzer has been
able to recruit two new physicians, including a new ENT surgeon, since the
Acquisition was consummated. Ex. 9, Trial Tr. 3220:6-16, 3239:5-18 (Ahern).
Saltzer’s CEO admitted that recruitment could be expected to be more difficult
while Saltzer is owned by St. Luke’s, given the uncertainties as to who ultimately
would employ the recruited physician. Ex. 5, Trial Tr. 3103:9-15 (Savage). That
will no longer be true after divestiture.
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had 18 months since this lawsuit was filed and more than four months since the

district court entered its final judgment to plan for divestiture. Saltzer’s CEO

admitted at trial that it has “never substantively discussed a contingency plan” and

“never hired consultants to consider it.” Ex. 5, Trial Tr. 3127:1–7 (Savage). When

asked why not, he could only say “I don’t know.” Ex. 5, Trial Tr. 3127:1-7

(Savage). To underscore this lack of planning, the Declaration does not even

support the relief Appellants request, i.e., a stay of divestiture pending resolution

of their appeal. Rather, Dr. Kaiser seeks just enough time to permit Saltzer to

undertake sufficient restructuring to allow Saltzer to be viable. Kaiser Decl. at ¶

11. He never says how much time that would entail.

4. Finally, even if Saltzer were somehow unable to operate effectively,

the District Court has ample equitable discretion to fashion ancillary relief,

including requiring that St. Luke’s provide Saltzer with additional assistance. See

Ford Motor Co. v. United States, 405 U.S. 562, 575 (1972) (approving the district

court’s use of additional injunctive provisions “designed to give the divested plant

an opportunity to establish its competitive position”); Chicago Bridge & Iron Co.

v. FTC, 539 F.3d 410, 441-42 (5th Cir. 2008) (order requiring divestiture of more

than the acquired assets was appropriate because it restored “two competitors

capable of competing on an equal footing”). But Saltzer’s CEO testified that it has

not requested, or even “given any thought” to, or discussed, the “sort of assistance
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[it] would need” in the event of an unwind. Ex. 5, Trial Tr. 3105:2-3106:5

(Savage).

DATED this 16th day of July, 2014.

By: s/ Brett T. DeLange s/ Joel Marcus
Lawrence G. Wasden
Attorney General
Brett T. DeLange
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Deputy Attorney General
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