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INTRODUCTION

This appeal should be dismissed as moot because the only relief soughf
Below — an injunction blocking the acquisition — is no longer available now that the
acquisition has been consummated.’ In any event, subseQuent events permitted by -
this Court preclude effective réliéf.

| ‘Were the appeal not moot, it would present no issue of law. The court below
articulated and appiied the same stahdard for evaluating a preliminary injunction
" motion under Section 13(5) of the FTC Act, 15 U.S.C. 53(b), that the FTC ﬁrgeé
" on épp-eal., What the FTC describes as the “gravamen éf this appeal,” FTC Br.26;
‘lacks fo_undation. | | |
o The FTC’s appeal, instead, is simply a 'disagreerheﬂt with the district court
over fhe weighing of the évidence. But the district court opinion on these issues of
fact is unassailable,‘based,as it is on a first-hand assessment of the credibility off the
expert testimony and a thorough review of a detailed factual record com‘pile'd after
an exhaustive FTC investi'}gatio'n.} In short, the district court found, and the recor_d"
supports, that the FTC would not be able to establish that “premium natural |
organic supermarkets” constituted a properly defined product market. This finding
| alone was disposiﬁve but the court went on to find, again based on the credible |
record evidence, that fegardless of the mér,ket definition, the FTC would not be

able to prove that the effect of the proposed acquisition may be substantially to



. lessen competition. The balance of the evidence was not c10se, much less in
“support of the FTC’s claims.

The FTC’s frusttation with the court’s conclusion reflects the wealth of real
Aworld evidence making clearthat,_no matter how “likeIihood of success” is sliced, |
the FTC.Wili not be able to estab.li'sh a Section 7 Violation here regardless of the
additional time and ‘resou,rces‘it devotes to the attempt. |

COUNTERSTATEMENT OF THE CASE

Whole Foods and Wild‘_ Oats ﬁled,} the .'required p‘re-merger notiﬁcation- W1th

| | the FTC on February 21, 2_0.07. The -FTC conducted a three-morrth administrative.
: _ inVesti‘gat-iOn'_— reViewing 165 mﬂfli'on pages }of | doCuments and»2.4'gigaby'tes of |
. data, interxiié_wing the rher’ging parties and other industry participants, and
,conduct_ing }'13 ‘investigatl;onal h’earings. 1t filed for a preiiminary injunction ,‘oﬁ
- June 6. | | | | |
~ The FTC agreed toa largely paper proceedlng JA1958 67.! The mergmg
partles produced thousands of addltlonal documents and an. addltlonal 68 gigabytes
of data. The partles provlded summaries of expected testimony, permitting full
| depositions of witrresses, and 26 d_epositions were taken_. ‘The parties agreed to the_
'» submission of decla:'rations with each retaining the right to reopen a deposition of a

- witness whose declaration was submitted by the other. Id. The FTC did not seek

: JA cites refer to the JA filed under seal. Pagination in the public JA is not
cons1stent1y identical.



to reopen the deposition of any declarant.
| The FTC also agreed to a two-day hearing, wiih testimony from each party’s
eeenomic exper_ts on July 31, and'lengthy closing argurrllents. with documentaty, A
Video? and demonstrativeexhibits on August 1. The district ceurt activel};
lqu_est"ioned the expert witneSse_éand probed counsel as fo the significance of the
o eVidence. Thedistrict court"s" ‘93¥1‘:)ag'e 6pinion'iss_ued on AuguSt 16, ekplaihir_ig -
: why it deni‘ed'a prelimin‘_ary injunCtion. Despite copious citation to the record,-:the’
' 'o‘p.in'iokn capmred enly a poﬁien of the evidence suf)porting' .'its conelusiens. | T'he.-.. '
FTC soﬁght a:s.tay" pendmg app'e.a.l'beforevthis Court. Emergenc§ Metion,. N‘o. 07 <
5276 ‘(A'ug.' 17, 2007)_. After revievvipg two briefs from each side, and an amicus
- Suppdrti_ng the FTC, vthis_Coﬁ& denied the' motien'because the FTC had.“failed to. .
make a strong shoWi_ng thait_ it 1s lik_ely te,pfevail on the merit’e of its appeal.”
| 8/23/@7 Qrder -(quetatienS' omltted) | .
‘COiINTERS’_fATEMENT OF THE FACTS
" Whole Foods Mafket; Whole Foods is a small supennarke_t' chain that -gre‘w.‘ |
from one sniall,health food Stere to 1 94 supermark‘ets Before the merger. I‘; isa |
certified organic foods re.tailer.": To attraet a wider_fange of customers, 1t ehanged
its product mix and Beca;ne a fuil—line supermarket. Today, most items are nof
- organic, including fno're'than half of its produce and far Vmore of its prepé;red foods,

bakery and specialty items. JA2039-52; JA2754919, JA2756930; JA 2968917,



JA2971925.

Its growth has been fueled in part by.acquiring- and turning around‘
floundering smaller chains. For example, it purchased Fresh Fields Markets —
| ~which had: lost $35 million and never‘.made a_proﬁt —in 1996 and earned proﬁts |
1 Awithout raising prices. It purchased Mrs Gooch’s int,1993,: increasing its profits -
without raising priees, It turned around- Bread & Crrcus (purchased 1992), Bread -
of Life (1997), Nature’s ‘Heart'land (1998), _Foo-,d for Thought (2000), Harry’s
| (200 1-):- -and Wellspring (1'99'1) in the same .vt'a‘y — capitalizing eneiisting buildings ,‘ V'
‘and customer base but prov1d1ng better Value JA28271]1 I; JA28281H[13 -14;

JA29181[38 JA29451] 11. Whole F oods has also tw10e taken over abandoned Wlld '
| .Oats ’ stores, Frammgham MA n 2001 and Madlson NJ m'2002. After renovatlons .
and pnce reductlons under Whole F oods management both became proﬁtable -
JA2828 291]15 JA2843-441]1[7 -8.

Whole Foods’ ordmary-course—of business documents demonstrate that
Whole ‘Foods tracked pnces,.products, ‘onemngs, and remodels at all fbod. retarlers". -
Tbese documents also show that _thle F oods"v‘site-sehlection process included
- cens_iderati'on of every supermarket in the area 1t eValuated for potential entry.

. W.ild (.)ats.A The fdrm'er Wild Oats had 69.stores under its own name. Only |
: 35 of these stores we‘re.lar‘ge enough tobe combetitive according to the FTC’s

expert. JA491926. It also had 35 stores operating under the Sun Harvest Markets



Material under Seal Deleted

“and Henryv’s-Farmers Markets banners that Whole Foods planned from the outset
to sell and did in fact sell. www.food-business-review.com (foHow‘Sun‘ Harvest).
. Wild Oats was not a certiﬁed organic foods retailer. JA288‘5-86.1[29‘.'- The company
lost tens of mllhons of dollars in recent years and closed 18 stores since 2003, of
| which only 5 were relocated JA30191]88 It had been unsuccessfully looking fora -
‘buyer since 2004 JA2 146. Its average sales | per square foot were half of those of
- Whole Foods. JA2882 831]21 JA2975-761[33 7 o
In October 2006 1ts senior vice pre51dent of marketlng and merchandlsmg
determmed' that.Wlld 'Oats’ prlces were -,hlgher across-thefboard vthan_ Whole ,
: _F_'oodS’.v JA213333S_;_ jA2884-851]27. }ﬁs“propQSai to reducepriCes to n1atch | |
- _v Whole Foods was rejected by the CEO. fd. A'_.rnore_ detailed _proposal in-.February
| 2007, es'tirnating the cost of matching W'hole-Foods at~-}1nillion;‘»»was rejected
| by the Boa‘rd of Directors as prohibitive ' JA21‘20‘-32'I ’JA2AOVii§~'8—89' JA2722; |
] A2884 851[1]27-28 Wild Oats tracked the pr1ces and “competltrve mtrus1ons” of
~ not only Whole Foods but also Trader Joe’s, Kroger s ng Soopers Safeway and
others not 1ncluded by the FTC in its proposed market JA2646 JA2668-69.
Industry trends. There are 34,000 supermarkets in the ‘»Umted» States, and |
many more, retail grocers and specialty food outlets. Dr. _john' Stanton, Professor of |
Food Marketing at St. Joseph’s University and a Ieading industry expert, testiﬁed

that Whole Foods and Wild Oats stores are supermarkets based on their size, depth



and breadth o.f product selection, and ability to offer one-stop shopping fora
| . consumer’s food and grocery needs. JA3753-541115-18. He also testified that |
supermarkets today, vincludving Whole Foods; compete againstv each other by
- ‘emphasfzing one or two particular attributes :to attract‘ customers (e g., service, low
- prices, h1gh quallty produce etc.) and that th1s d1fferent1atlon does not mean that

' -they do not compete with other supermarkets that emphasme other attnbutes

' A.‘vrather it is prec1se1y how they compete w1th each other JA3754 561]1]20—26

| The pnmary method by wh1ch Whole Foods competes against other N

'vsu’permar_kets - empha51zmg natural, and}organlc,products — has-slg_mﬁcantly. . -

B ';.d‘i'minished in importance as "other Superkaets have responded to the_ shar'p.'

~ increase'in consumer demand for natural and orgamc products JA3756 571]1[30—

- 34 Supermarket chalns hke Safeway, Wegmans Supervalu (parent of -
Albertson s, Shaw’s, Star Jewel-Osco Cub, and Acme) Kroger (parent of Kroger | _‘
| Srmth’s,_F red Meye_r, Dlllon S, Ralph’srand .KlngSoopcrs), Publix, Glant Eagle,
and Bashas’ have repositioned'themselves to carry a s1gn1ﬁcant 'nurnber of hranded
and pnvate—label natural and organic products JA3757 641[1[35 -65. Manufacturers
are maklng natural and organlc products readlly avallable to all supermarkets |
. '3765 661]1]72 -75. Supermarkets also are prov1d1ng experlentlal” shoppmg
}’ »expenences and addlng high-quality prepared and ready-to-cook foods. JA375 5-

579123-34; JA3760]44-45.



~ Based on the huge growth in demand for natural and 'organi'c' products, the
: increased availability of natural and organic products at retail, and the ongoing

o irepositioning by s\uperm‘arkets', Dr. Stanton‘conclude'd that Whole Foods will -

" "f-cOntinu'e to face intense competition from other vsupermarkets after the acquisition. -

B He testlﬁed that Whole Foods “W1ll face robust competltlon [in] just about any

B ma_;or area that they go mto” and that “other supermarkets w111 ﬁght tooth and nail
' f for.-thoseicustomers.” vJA3,836—37 - This 'competltlon_ Wlll- mclude -lower prlces as
oth‘er ’supefrnarkets _-increase'_ their existing'j orgamc lmes : Id :
‘. ' Dr.AStanton testified tha't.- superrnarkets canqulcklyand ea'sily expand these o

R 'offerings without sigriiﬁcant investment, that such repositiOning i_s»comm_onplac'__e, |

FR and'fthat it is well ﬁnderway. | JA3766-671]1177;78‘. AC Nielsen reported that by

| 'year-end 2006 in addltlon to orgamc produce, there were 14, 823 organic pre-

. packed and pre-werghed food UPCs sold in supermarkets and warehouse and drug |

. stores. “Growth of Orgamcs Contmues Unabated ? AC Nlelsen

‘Whole Foods’ executives 1dent1ﬁed and d1scussed these trends in recent |

. years. JA2(i76-8’0 (cOmpetltors are “Opemng‘lots of new stores and are remodehn.g

, ex1stmg stores- on the East Coast Every time they open anew store or remodel 2 an
| ex1stmg one with better perlshables and natural foods we see a hit”); JA2007- 10

- (Whole Foods faclng unprecedented competltlon frorn supermarkets).

Delhaize’s Hannaford stores and Supervalu’s Bigg’s — unlike Wild Oats —
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are USDA certified organic foods retailers. JA1564-68; JA1599; [
| — Virtually all chains now offer USDA certified organic and
-naturalﬂ private-label -products‘ 'Delhaize‘ (Hannaford Sweetbay; Bloom) -offers its

- Nature’s Place line, JA1908; Kroger (King Soopers City Market Ralph’s) offers

o ~1ts Naturally Preferred and newly announced “Preferred Orgamcs” llnes Press

 Release (8/8/07), — -

\ _ Supervalu (Albertsons Shaw s, Bigg’ s) offers 1ts Wild Harvest line

| ,.JA376O 611[48 Grant Eagle offers its Nature s Basket lrne www glanteagle com |

(follow brand) and Safeway (Genuardi s, Vons Dormnrck’s) offers 1ts “O”

! orgamc 11ne JAL 544—63 JA1775 JA1801 —
_Weg'mans - whrch Ioff'ers' a__.’liuge \'}ariety';-of high—qUality :produce, and other' . |
fresh p.rodmt_s.',' prepared foods, and-:ori‘ir'ate-label' organjc_products- — has ‘expanded.’ |
WWW<,We,gmans.'com (follow hrstory) ’Other chains have developed.rrevr formats,
| such as GreenWise frorn Publix - offer_irrg natural.and organic foods; eartlr-
friendly products, freshly prepared food, high-quality produce, dairy, etc., JA1681;
- Sweetbay and Bloom from Delhaize — offering premium goods, higher quality |

perishables, and special customer features, JA1872, JA1 874; Central Market from
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HEB, http://wﬁw.éentral market.com, JA28041‘23; and Ralph’s Fresh Fare from
Kroger, the natidn’s. largést supermarket chain, Knight Ridder Tribune Business
News. Supermarkets thr.oughou‘t" the country have improved the quality of their
périshables, »ad<;li._ing-'artisapal-}bakeries,‘_more‘ preparéd_foods, nicér environments,_- -

and more. JA2007-10; JA2076-80; JA3757932.

'- Safeweiys*—is'in the midst of a multi-billion

: nat10nw1de program to nnprove 1ts stores’ penshables and amblence callmg them N

“Llfestyle” stores and broadly expandmg the1r mventory of natural and orgamc o

products. JA37591140 JA1283-95. — .

3|
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~The changes have even been noted by the general press USA T oday .

reported on the w1despread adoptlon of trends Whole Foods helped populanze
i fThey look like ‘Whole Foods They smell like Whole F oods They

- _even taste like Whole Foods But they’re actually part of some of the

- oldest and most famrllar chains in‘the supermarket industry:

'7 | Mnmckmg Whole Foods mtght notbe a bad 1dea
o USA T oday, see also Los Angeles szes o

These maj or chams, however, have a couple of thousand rather than a.

Vcouple of hundred stores. They are better cap1tal1zed can negot1ate blgger volume

discounts, and have dlstnbutlon and warehouse networks that often permtt

_bypassmg d1str1butors to buy dlrectly from manufacturers - makmg them -

form1dable competltors JA1838 39 _
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Competition faced by Whole Foods. Market research, third-party, and |

" ordinary-course evidence demonstrate that at least all supermarkets are in the
~ market in which Whole_;F oods competes. Eve_r_ystujdy shows, that virtually all
-Whole Foods customers also regularly grocery shop- at other supennarkets, A 2007 "

 Natural Marketing Institute study. corrcluded that, on average, Whole Foods

L custome_rs spend almost 80% of their gro"cery' dollars at other stores — even core o

" ~ organic customers spend more than 70% e'_lsevyhere._f_ JA1109; ;JAI 118. A 2005

B ~ Nielsen study concluded that the average -Wh,Ole;F oods_i“shopper makes about 7 -

E trips per year to Whole Foods','»”'where"as, Asho‘p'p'ers average' 2 trips per week to all

_‘“‘grocery stores JA867

Market studles have cons1stently found that Whole F oods customers also .
r _purchase the same or s1m11ar products at other supermarkets See e. g J A754 1,

B “Trends 7 NMI (Oct 2003); JA30381[141 (85 4% of Whole Foods’ customers said . -

'they also shopped for‘healthy and -natural- products in “tradltlonal” grocery stores);x ST

,JA30521]172 (57% of the shoppers who buy Whole F oods pr1vate label products

- also buy the same type of products at Trader Joe’s, 46% also buy them at Safeway,

and 38% also buy them at Krogers; 46% of shoppers who buy Whole Foods
| orgamc pr1vate-labe1 products also buy the same type of products at Trader Joe’ S,

47% at Safeway and 40% at Krogers); JA1175, “Health & Wellness Trends

-11-
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- vDatabase,” NMI (Feb. 2007) (almost 213 of Whole Foods customers bought

‘. "organic products at “traditional” groceries in 2006 and almost 20% had bought
I organic products most often in a “traditional” grocery).” }A 2006 NMI study found

| "that'both gOurrnet and organic shoppers’had?inereased their purc'haSes from
t‘traditional” grocery stores, that 67% of Whole Food 'shoppers purchased oréanic

=-products ata “tradrtronal” grocery m 2006 and that almost 20% of them purchased

T ,orgamc products most often in “tradltlonal” grocerles JAI 170- 75

The NMI’s Trends ’Dat_abaSe repor_ts that, m 2006, 53% of organic foods sold

o :w_er'e purehased at “traditional” groceries. 'Rocky Mountain News. And most of

o Whole F oods’ -produet Selection'isfnot eye'nb.rgar‘li'c‘ and can be found at many -

L stores - Breyer sice cream, Goya beans French’s mustard Troprcana ]ulce non-

E orgamc produce, bakery and prepared foods etc. JA3754ﬁ[ 18.

-Thlrd-pa_rty ev1denceval‘so shows Whole Foods faces serious and increasing

competition from many directions. |G

2 The “tradltlonal” grocery category did not 1nclude Trader Joe’s, warehouse or
specialty stores. JA1175. :

-12 -
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o _ Shaw’s presxdent announced its newly

, remodeled store sounds like a Whole Foods looks like a Whole Foods but 1t’s a
 Shaw’s.” JA21 18-19. 3

Supermarkets the FTC excludes in its proposed product market pnce-check

- ,..fagamst Whole F oods and Whole Foods prlce-checks agamst them _ T

3 Kroger S, Supervalu, Safeway, Wegmans Pubhx HEB Trader Joe’s and others
intervened below to protect submissions arguing that Whole Foods is a competltor .

-13-
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4.

4 The 2007 study by Tinderbox the FTC also cites as concluding that Whole Foods

-16-
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Whole Foods’ competition with Wild Oats. Pricing. Just as Whole Foods
' compe.tes_"with’other' sup’er_marketS, it competed w1th Wild Oats, on th_o_se‘ rare
Joccasions when'.WivIdkoats acted competitively. Wild Oats’ ordina,ry-course |
. -doCuments show- that its pri'ces were generally abprcciably higher tha‘n Whole
Foods’. A Wild Oats price check of 400 SKUs in September 2006 revealed that 1ts |
f _;prlcmg was approxrmately . above Whole Foods’ in every geographlc area

a ,checked JA2133-35 Comparable Wlld Oats products were prlced as much as

o - above Whole Foods prlvate-label products. JA2310—43

Whole Foods documents and market research conﬁrm Wlld Oats

. conclusions, and— o

: - See, e.g, JA2053-56 JA796 (October 2004 NMI Instltute conclus1on that,

- .' : based on shoppmg frequcncy and pnvate label usage “W11d Oats seems to have
: .-‘-httleeﬂ'ec_t on [.Who_lc:lﬁ".ood-s]”)_.. |

. Nonetheless there_ were isolated occasion’sj when W11d ,_.Oa"tsl 10were.d »-

' :; mdrvrdual prlces and Whole Foods went toe to-toe with it Just as 1t} had .w1th

will not face significant competition from “Safeway, Wal-Mart, Costco etc.” based

that conclusion on interviews with 36 “core” customers — thosé spending 70% of

~ their grocery dollars at Whole Foods — comparing three private-label products:
tortilla chips, block cheese, pasta sauce. JA2756. The study did not consider the ’

-more than 90% of Whote Foods customers who do less than 70% of their shopping

‘at Whole Foods and would be expected to switch more willingly; even, one-third
of these most loyal customers chose the three Whole Foods products on the basis
of lower price. JA2755.
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There is no evidence that Whole Foods reduced prices more in anticipation

~ of Wild Oats” anhouheed»% but never completed — ~B0u13der:headquarters store than =
jthadin antic'ip’at_‘iorii of Safeway’s Boulder store. The_FTCI sought to'i'nt.rodu'ee -
expert ‘testimony'to this effeet:fo,r the first time at the hearing, but with no pnor

opporturiity for the .parties to review or test the conclusi'Ohs this'was. denied.® The

> The Portland Maine document the FTC cites is not snmlar The “squashmg”
impact on Wild Qats ant1c1pated from opening a Whole Foods store there assumed
only Whole Foods’ regular prices and quahty JA391-92.

S The FTC’s assertion that its expert could not work w1th the pricing data until then
is inconsistent with a study using that data he submitted earlier and his deposition
testimony that he had been working with the data on another question. JA3901-02,
JA3910-11. | o
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S -repOrt was never prodnced-to Whole -Foods-t- The record does show that there'were
o  three other Wild Oats stores withihtWo miles of Whole Foods’ Boulder store that
A _were not allege'd to have indnced ,Whole_‘_Foods to reduce its prices, J A33 5‘11}46; __
. that-the planned store was at the 'flrm"s_corporate" headquart‘ers' :and involved a

. -.hrgher mvestment and spec1al features and that the planned store was only four

- blocks from Whole Foods. JA293 31}49 Whole Foods later dlscovered that the B .

B 1 ' planned store would not have been as competltlve as ant1c1pated because 1t was
'V'badly des1gned (e g, loadmg dock 30 yards from the store, pmch pomts where

carts could not pass msufﬁ01ent storage and reﬁ*lgeratlon) JA2867- 691[1[36 39

JA2886 88111[32 -36.

Economlc studles of wild Oats/W hole Foods competltlon Both
economlsts attempted to determme whether Whole Foods charged hlgher pnces

- where it d1d not compete w1th Wlld Oats (purportedly “monopoly markets) than ‘ }.

o in markets where 1t did (purportedly competltlve markets) Nelther found that

| 'Whole Foods behaved less competltlvely when there was no Wlld Oats
S _Scheffman compared Whole F oods prlces in each and dlscovered that Whole
: " Foods prices in markets w1thout a Wlld Oats store were not systematlcally hlgher !

*than in markets with one, and vice versa, JA3111-120314, JA3103§292.7

7 He used reglster data from June 9 2007 which prov1ded prlces for all Ltems
- whether or not sold that day and included all promotional prices except coupons,
which Whole Foods rarely uses. Complete register data is not maintained long-
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B The FTC’s expert' studied the same type of '_question, but compared proﬁt
rnarglns rather than prices.® l—Ijs analysis _'showed that the presence'of a compet.ing-
s Wlld Oats store'_inthe vicirﬁty made no statlsti-cally"sigrxiﬁcant difference in Whole .
| '_Foods stores’ proﬁt'margins. He conceded _'t-hat what he found (0:7% higher where -
L 'tjhefé; y\_ias no .Wi'_ld. Oats store) was not st'atistica_lly differentfrom aero at the
| conﬁdenCe leVel»r'nost commonly used msc1ent1ﬁc studies and recognized by the
. Federal judiic':’i-al'-lcente‘r. Reference ’Manual.on Sc1ent1ﬁc EVidenCe (194). That ‘is,v
R hlS analyS'is showed no reason to ‘beli'eve- that margms at -Whole Foods stores were v'
| 7. L.anythmg other than the sﬁne whether or not a W1ld Oats store is nearby
JA5071[66 2 | o R
These ﬁndmgs were corroborated by addltronal economic studles from both»

- 'srdes analyzmg entrles by Whole Foods into markets that already mcluded W1ld

| Oats Both found adecline in W1ld Oats sales correlated w1th Whole Foods entry, A

E s__uggestmg — at most —_that Whole Foods___ 1s.'a competltor of W1ld Oats, although

- term, so it was not ava1lab1e from prlor years JA3689

8 However, his ﬁgures were der1ved W1thout ad_]ustmg for vanables that cause total o |

| proﬁt margins to vary even when prices remam the same.. JAS 031]55 JA44.

_9 Murphy also compared margins for md1v1dual departments although the
- proposed product market was not any individual department and he did not address |

- competition from other retailers for those product categories, such as greengrocers,

farmers markets, seafood markets, etc., that might account for any differences.
- JA508967. -Still, seven of the nine departments did not y1eld statistically

significant differences and the other two were only barely above that level: seafood
(1 7%) and produce (2.1%). Id.; JAS2.
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exactly how successful was not estabhshed because ne1ther expert attempted to

. 1solate ‘which Wlld Oats sales actually shiﬁed to Whole Foods and which

'. “elsewhere. But Whole F oods ' economics expert, Dr. David Scheﬂinan, former

N dir‘jeetorof theFTC’s Bureau_ o_f EcOnonrics, sliov've_d_ that this shift was not eritieal'. '

4 : to Whok Foods ’,success, 'becauSe' even 1f all sales WildOats lost went to‘ Whole'

| .Foods,n Whole Foods’ ouera‘l‘l .sales overWhehningly were a'ttract_ed_from stores 1
o outside».t-he 'FTC»’s'i market defi'nition fsuch that those' stores iinposed'signiﬁcant | .

competltive restraints onv Whole Foods | | |

Dir. Davrd Scheffman studled Whole Foods entries affectlng 13 Wlld Oats

= :-_stores for whlch there was. pre-entry and post—entry sales data 10 JA3014—1 51]74

o ‘Lookmg at long—term results he found an average 18% reduction in Wlld Oats

o sales where the Wlld Oats store remamed opened followmg Whole Foods entry .

»JA30l-91]87. Sales‘reductions in the 13 affected -Wlld Oats stores_ranged from :

o 79% to, theoretically,_l_OQ% where the Wild Oats st_orei_ euentually. closed.

| g JA3 131. The F’l‘C’s expert Dr. Kevin Murphy reported ontwo of these - Ft -.
Colhns CO and West Hartford CT reportmg shorter-term effects JA504 OS‘H‘[[S 8-
59, How much of Wlld Oats declines should be attnbuted to Whole F oods is
uncle_ar. Neither expert at_ternpted to g‘auge_ the 1mpact on Wild Oats of ot_h'er

o entering stores or of competiti'vel responses to Whole F oods by existing stores.

' No such data existed for the other four entries.
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‘Other new stores entered at the 'same time Whole Foods did in both markets o
'_Murphy studied: King» Soopers m Ft. Collins and Trader Joe’s in West Hartfordr : -
| JA3466 67951; JA34761]87 JA3922 23; JA49.
Dr Scheffman also determmed the percentage of Whole Foods sales that
~ came from wild Oats versus other supermarkets not in the FTC’s market by
o compmng Whole F oods sales to Wild Oats pnor sales He determlned that even
»v A'assumm‘g_tha,t every lost erd Oats sale w_as won by Whole F oods- (an unrealistic i :
Z'But._conservative assumption), roughly 90%of | WholeFoods’ sales must have been
_éttracted -ﬁom.other' store's.11 JA3131 That is Vutuallyall 'of Whol'e'Foo‘ds’ h =

. "customers had been w111mg to make these purchases at supermarkets outside the .

- FTC S proposed market - desp1te the avallablhty of a Wlld Oats —and presumably :

; »would be w1llmg to resume makmg the same purchases at those other supermarketsz B

a '; if Whol_e Foods ever d_lsappomted them in terms.. of »erther price or ‘.duah_ty,. orif
. »' ,t’_l‘;ose other supermarkets offered _thesarn.e' orbetter | Oétibns_‘ |
L ) V_S'chefﬁn‘an-’s fmding‘s .are}also conSi-s_tent w1th marke_t'research studies, wh1ch .
- conc-ludethat Whole F.oods’ base has evolved.into “a la-r'ger and more‘dit/erse '

:‘ c.onvent1onal’. consumer base” and that. 1ts sustatnab111ty depends on contmumg to

, 'fattract thls wide range of customers JA1097

1 Ag above, thlS figure reflects longer-term data that does not include markets
where Wild Oats eventually closed. JA3016‘|I78 Con31der1ng all 13 markets, the
~ median gain from other stores was 88%.
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Murphy undertook'Seve:ral studies to determine whether Whole Foods faced
: » ,substantial competitive pressure in ‘the absence of -Wild Oats. Contrary to the
-. FTC’s assertion that he discovered a far greater impact on W-hole Foods f‘rom' Wild
- Qats{than :fro_m any other vretailer, F TC Br.A:IJS, Murphy never Studied whether Wild
Oats imposed competi._tive pressure on WholeF 0ods. Wwild Oats never entered a’
': m‘arket with an existin‘g W—hol'e Foods 'store | 'JA5061[63' and;he-di'd not report on |
- any other test of Wlld Oats as a competltor such as compansons of prrcrng or
;.quahty or comparmg Whole Foods pr1c1ng before and after Wild Oats closed a
" nearby store. TAS02952. |
Instead he looked at entnes by a dlfferent firm in markets in whrch W11d 1
:»- _Oats d1d not compete North Carohna—based reglonal cha1n Earth Fare, one of
. only four chams mcluded in the FTC’s proposed product market whrch had
: ’_,entered three North Ca‘rol-lna markets‘that al‘ready ~1nc1-uded a Whole‘ Foods.

JA502952. The FTC reports Murphy’s findings that Whole Foods’ sales dropped

 almost [N

.
- : e -
o - : )

12 The FTC’s characterization of Earth Fare entries as analogous to Wild Oats
entries is unsupported by any ev1dence that they were equivalent competitors. FTC
Br.17. -
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Murphy also purported to compare the 1mpact of “eonventlonal”

R ,supermarkets on Wlld Oats and Whole Foods JASOO 021[1[49 53 He d1d not

however,,study the impact of ‘any specific supe_rmarket such as a Wegmans, -

- HannafOrd 'or'Safeway"Lifes'tyle on either Wild Oat's. or -Whole Foods, as h‘e'had ‘

o Aw1th Earth Fare Instead he studred subcategones of supermarkets as groups -. ._

i 'AJA595 96 He con51dered a few banners separately, lumped conventlonals A

. ,together in one group, but excluded W.egmans _Vand several others, which he lumped o

"_‘together-in one group as gourmet supermarkets Id The impaet on‘Whole Foods S

TR ‘.;,from the gourmet supermarket group was a- sales decrease 1d. V1tam1n

' _:‘Cottage depressed sales at Whole Foods by - at Wlld QOats by - Sunﬂower . .

~ depressed sales at Wild Oats by - Trader Joe’s drove sales down at Wild Oats _y
: by - and at Whole Foods by - Id 13

The record valso _mcludes _evldence, that the nnpaet of Safeway’s Lifestyle

store in Boulder, for example,'_ e

' Contrary to the FTC’s claim that the district court “ignored” most of Dr.

| 'Murphy s work and alleged weaknesses in Dr. Scheffman’s work that, it says, it
explained to the court, FTC Br.21-22, the court asked dozens of questions about
the two experts’ work, addressing these to both the experts themselves and to
counsel. JA43; JA44-45; JA4T; JA48; JA57-58; JA58-59; JA78-JA80; JA92-

- JA93;JA101-02; JA103; JA112-13; JA104; JA107; JA180.
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| 'Anti_e_ipated impact of me'rg.er on competition. Wfld OatS’ valtre. The
| A.ev_idence_‘ demonstratesthat the primary value of Wlld Oats'to' Whole'Foods is |
- Whol'llevFoods’ ability to build on Wild Oats’ existin.goonstr_l_l‘otion and 'customer
- base.- It 1s undispnted‘that Wild Oats achieved only half of 'W-h'ole F oods’; s_ales' per
. ~; 'sqnare foot and ther‘efore COnsiderable gains could'be.-ekpected':under Whole-
'v Foods management Itis also undlsputed that Whole Foods mcreased sales atthe
.elght other chains it acqulred makmg prevxously money-losmg chains proﬁtable
o ,: - and that Whole Foods successfully turned around two falled Wlld Oats stores
| "_.S’ee-, supra at4. |
o The eriidence .showed Whole Foods also _ex'p}‘ected to- g’ain. efﬁej:enc;if?s: )

" reducing Wild Oats’ 'c'or‘porate costs by - 'inc‘reasing',purohasing- poWer and

- 1mprov1ng dlstrlbutlon systems. JA2165-JA2222 JA2977 781[37 In addltlon

| Whole Foods antlclpated value from selllng W11d Oats 35 Sun Harvest and

: o Henry s stores at a proﬁt toa th1rd party Whole F oods h1red mdependent ﬁnanc:1al

adv1sors toevaluate whether the 23% merger premlum demanded by .Wlld. Oats
~ was financially reasonable; they concluded it was —.“rithout any postQmerger_ pr_i-oe
increases. JA2165-JA2222.

There was no evidence of real-life supracompetitive price increases by
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. Whol,e Foods where the FTC’s product market deﬁnition would.hav.e predicted it—
| not in the four markets _where-Whole Foods _continued to operate a store after Wild
V‘Oats exited; ! -not aﬁer Whole. Foods acquired any of the other eight chains; and
'_ not after Whole Foods took over two 'fail_ed Wild bats. stores. Instead,j the ,evvi'_dence
'shoWed that Whole Foods. ope-rated .acqulred stores efﬁciently and'successfully.
| Whole Foods 1ntemal documents show no mtentlon to raise prlces or lower
: quahty Rather they conﬁrm the oppos1te Co-pres1dent Gallo explamed to |
' :'v.reglonal pre31dents that the merger presented an opportumty to advertlse Whole
'_ .:-Foods’ “great pr1ces _: | .
| The concern in: any merger rs that prices may £0 up m acqurred stores In
fact, we know that WOs prices are higher than ours and we will be bringing

- . down qu1te a few prices. We could use this opportunlty to shout out elther S
“on a local reglonal or. natronal bas1s our great prrces :

| JA2226-27
| Transfer estlmlrtes Before the merger Whole Foods cons1dered closmg
- Asome W11d Oats stores that were not.competltrve 1mt1ally 30 stores now reduced to,
| 17 wrth other smaller stores repos1t10ned to compete dlfferently JA3 53; JA690
| Even the FTC 'S expert con'srdered 34 of the 69 W11d Oats stores too Small to be |

| competltlve as supermarkets and therefore 1rrelevant for antltrust purposes

oM The court noted the failure of the FTC to offer such ev1dence from Ft. Collins,
-JA251, although its expert had studied that data. JA3908-09. A Whole Foods’
executive testified that its prices did not increase, JA480. Another testified that
Whole Foods had never raised prices after a nearby Wild Oats closed JA2934-
35952. | .
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| JA4821]1n 2 JA4841]8n 3; JA4911]26 JA4991]48 JA3905.

If Whole Foods had expected that clos1ng Wlld Oats stores would create '
vmonopolres for-Whole Foods, it would have’estlmated cons_lstently that the transfer
 of the vast majority of Wild Oats’ sales would shift to ‘Whole Foods. 'Instead’,»vi.ts” |
_, estimates predicted that more than 'halfot-" Wild Oats’ sales ﬁ_'om -the closed stores

o wouldl g0 elsewhere.. The estimates of retained sales varied signi*ﬁcantlfmarket— o

o 'by-market ﬁ'om—: | B | N B o

— JA3 53 The average estlmate of retalned sales was

5 | less than - w1th Whole F oods expectmg to win _ of former Wlld |

o f' Oats sales from on]y . of the 30 stores then cons1dered for closure JA2176

. JA353

- Enrthermore, the estimates: were not hi}gher where ,ﬂWhOle Foods would
| ‘becomef-the_.' on-ly _p;emium natural and organic 'supermarkv»et than where it would
Vface ._competition from stores w1thm the 'FTC’S putative product ’market. | Indeed |

V the lowest est1mates were for markets where Whole Foods would have been the

o only prem1um natural and orgamc supermarket remalmng —

_ - and its hlghest estlmate (that - of former Wlld Oats sales |
| would be diverted to Whole Foods _ B
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The. testimony the FTC cites to conclude that the_.es_tirnates_"‘_cor'related :
| strongly” with prior experience, FTC Br. 44, actually- states ,;that the estimated gain
- from Wild Oats’ closed store in Ft. Collins was only - of estimated Wild Oats
sales [

Crtttcal loss study The FTC s own guldelmes prov1de that the appllcable

test to determ1ne the relevant product market is whether a hypothetlcal monopohst

| .of the proposed market wrll be able proﬁtably to 1mpose a small but 31gmﬁcant and"

e non—tran51tory prlce mcrease Guldehnes §1 1, Dr Scheffman applled thls test by :

' analyzmg whether premlum natural and orgamc supermarkets would lose enough -
B ‘sales from 1 1ncreas1ng prlces even 1% that the result would be a net loss He
| concluded that a hypothetlcal monopohst could not proﬁtably undertake such a

pr1ce 1ncrease and therefore that premium natural and orgamc supermarkets could

 The FTC mlscharacterlzes the drstrrct court as 01t1ng only the lowest estnnates
The court considered the full range including the overall average, but noted the
discrepancy between the FTC’s theory and Whole Foods’ low expected transfer
estimates for markets where Whole Foods would become a monopollst according
to the FTC. JA276. :
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- not constitut'ev a relevant product market.s JA30309121; »JA3'482111[1- 04-05. |
| The analysis}re.quires esti.rn:ation}of both critical loss (percentage of Sal_‘es_‘lost‘ ‘
-as a result of a priceincrease beyond ;}which the inc:re'ase‘v.vould be unproﬁtable),'
| ~and actual loss (percentage of sales lost that would actually oceur in response:- to |

: the price.increase). Because actual to'ss is a»p're,diction, it must be estimat'ed.f |

E Schefﬁrlan~conSidered,factors affecting consumer,b'ehavi'or from a wide range of

o record ev1dence 1nclud1ng 47 dlfferent market studles and many other documents -

'produced in the ordmary course of bus1ness They showed that: (1) Whole F oods
- and Wlld- Oats shoppers- arepnce—sensrtlve -(2) such customers .already -are‘ cross- | B
| shoppmg extenswely at other supermarkets (3) Whole Foods/W ild Oats customersj
. ‘already are shlftmg purchases to other supermarkets and can accelerate thlS shlftmg,_ .
o at no cost .-»w-lthout chan__gmg the1r .shopprng _patterns-,_r (4) tho‘se _other. super_markets‘ .
A’ are vigorously:competi_n'g' '_for these 'shoppers_ throughfre'positioning and expanded
- pro_dUCt _offerings? and :(5.)_" Whole Foods’ recognitron of thlS competitive threat is
eVidenced_ tv})y.".a:mon}g _other thmgs, its extensive priCe-Chejck_ing and momtorlng of =
, other superrnarkets. _Be_caus-e these factors mdlcated srgmﬁcantdemandelastlmty, .
he concluded WholeFoods COuid not impose azs_ignifrcant unilateral post-merger
“price increase:.proﬁtabiy., B : R |

No one had ever before even postulated a market for premlum ‘natural and

% The FTC has not even argued that Whole Foods could lower quality w1thout
driving its customers to other supermarkets.
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 organic supermarkets, so there were no data showing consumer response to relative
prioe changes,between these stores and other supermarkets or grocery retailers
from which to estimate actual loss; Murphy’s criticism of the critical loss study
therefore could n_ot ’rely-.on hi-storical'loss data either. R’ather, he ;lproje'cted loss-; B

based on Whole Foods’ hypothetical transfer estimates from- closing particular . -

o _Wlld QOats stores JA636-381[32 He did not address the fact that even as -

S estlmates these assumed no pnce mcreases by any premlum natural and orgamc -

T supermarket Instead he srmply assumed the transferrmg shoppers would stay

. with Whole Foods regardless He also d1d not consrder how many exzstzng

ous_tomers "WhOIC"F oods would lose if 1t raised ptices_, ,Thu's,».vhe d1d not estimate o
- actual sal-eslosses resulting.; from rarsed nrices at all 'aild.itherefo_re cannot anddoes |
~not present 1anvalternati'v_e_ conclusron as .to Whother asrgmﬁcant and.nonftransitory

| posternerger price increa‘se;vvuould} ‘he'-pr_,oﬁtable. | . | | e

| ,Post-m'erger Whole Foods oonsummated its .aoquisition Of W11d Oats' on .-

August 30, two weeks after the district court ruled almost a week aﬁer th1s Court ‘.
| - demed the FTC’s motion for an mjunctlon pendmg appeal and Just barely before
| the blndmg merger and ﬁnancmg agreements exprred on August 31. Whole Foods
| Press Release' “Whole Foods Market Closes Acqu1s1tron ” The F TC’s assertron |
-‘ that th1s occurred “as soon as the d~1'str1ct'court ruled,” FTC Br.55., is untrue.» Soon |

after, Whole Foods sold to Smart & Final 35 of Wild Oats’ 109 stores operating
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| under'v the Sun Harvest and Henry banners perits londeisclosed.contract to do so
Whole _Foods PressvvRelease, “Whole F_oodS'Market Completes Sale.” Smart & | -
- Fmal isnota party to this action. |

Slnce the merger, Whole Foods has closed 10 add1t1onal W1ld Oats stores

R cancelled W1ld Oats suppher contracts tenmnated leases and largely dismantled o

. W1ld Oats’ d1stnbut1on system Whole Foods has replaced these w1th 1ts own

| vpro_pduct mix, its own supphers Qf_ﬁsh and' seafood, meat, bakery goods, Produce‘,ﬁ o

o cheese, »prepared:foods', g‘roc'ery "and-'-per'smal -care‘items, and introduced_ Whole

Foods’_ hol'iday. prograrns.-;Whole Foods is -al~sov_renovating"the remainin’g"former S

'Wild‘Oats}sto_res? interiors, packaging, aprons, equiprne_n_t; signage;and'displaysto .

o .1o’<'>kt1ike: Wh’olle-F_oods.’_ﬂvstores‘; convertmg the1r o.perat'ing slyste‘ms_' to :Whol-e Foods’ .- -
' | systems; replacing f‘sto‘r_e :leade{rshlp_;‘ transferrmg many_-former W1ld Oats " |
- femplvoiyéesand retrammg rema1n1ng ones Thesigns on_ _the doors of the remammg }_
o stores- Whol'e Foods achi'red.arebeing'- rcplaced' as vthe‘y are transformed 1nto .
stores Whole Foods is w1111ng to put 1ts name on Thls process is scheduled to be |
nearly complete by the end of the year JA689 90 JA692 JA696 JA701 |

Sales at forrner W11d Oats stores began rlsmg almost 1mmed1ately, up 6 9%

in the vﬁrst seven -weeks of FY2008 (October/November) and are projected'to grow .

at 10% for the ﬁrst year. JA691 JA697 9/30/07 lO-K Prices at former W1ld Oats'

‘stores, however, have been reduced throughout the stores to Whole Foods levels
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vl/hile entry-level and.other employees’ wages and benéﬁts have been raised to
 Whole Foods’ levels. TA691, JAG93. | . |
COUNTERSTATEMENT OF STANDARD OF REVIEW

The appllcable standard of review is abuse of d1scret10n See, e.g., FTCv.

A'H J Heznz Co 246 F. 3d 708 713 (D C. C1r 2001) (“We review a dlstrlct court

order denymg prellmlnary 1njunct1ve rellef for abuse of dlscretlon ); see also 15

B .U S C. §53(b) (1njunctlon may’ be granted)

SUMMARY OF ARGUMENT
1. f"l'his}appeal has become rno.ot. Who‘le Foods’ ;acqui‘sition of :Wild . ,}
o Oats rendered the-on‘ly relie'fat issue una'vai'lable In addition; subse(iuent' sales,
. -'closmgs and transformatlons of Wlld Oats’ fo»rmer stores preclude effectlve relret‘ B
2. The dlstnct court performed the role Congress delegated artlculatlng

' ', and applymg the standard of rev1e‘w thlS Court- prescrrbed in Heznz It d1d not o

msulate market deflmtlon from that standard Rather it carefully artlculated that . P

o _: "standard as the measure of the FTC’s burden of proof under 13(b) and then
:: -evaluated whether the F TC had met 1t -
3.-‘ The district court ] conclus1on that in hght of all the ev1dence‘ the
FTC had not ra1sed senous substantral questlons makmg its proposed market
| | deﬁmtlon fair ground for addltlonal mvestlgatlon by the F TC and ult1mately the

Court of Appeals, is unassal.lable. The FTC was unable to offerthe evidence that
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wduld have been available 1f premiurh natur_al and or_g_'anic supermarkets were, in
| _‘fa'ct.,ra distinct antitrust m'atket. OVerwhehning real-world»and_anal'ytical evidence

: demonstrated'that they are not. |
4, The FTC valso did 'not_rais'e any Sepa;ate serious ‘er s'ubstantial;.

| t1uesti'ons as to vvhether }Wil'd QOats’ rerrioval..frdnt the‘marketplac‘e likely coﬁld_
o have substantlal adverse. competltlve effects The ev1dence mcludmg testnnony

. from the FTC’s expert was cons1stent that W11d Oats d1d not 1mpose any

o substantlal vcom’petltlve pressure on Whole_Foods, in the form of prlces, quality_, or

~ innovation, while exhaustive evidence demenétrated that the competitive

o eenstraints faced by WhoIe’_ Foods .com'e”‘fr__dm_pther; supennafketS'.‘

5 .Add‘itiOnaI_in_vest_igatioh' man FTC proeeeding -Wﬂl_not re:so_lfve" the -

U criticisms ~the7FTC asserts afflict the:"_reco'_'rd' belew .orfehange the conclusion that

E th1s merger does hot i'is_k'a eubstahtial' ieSsehing of _com_pe_titiqﬁ in any line of 1
| »cemt_nerce. - .‘ |
| | ARGUMENT
L THIS APPEAL 1S MOOT
' By the FTC’s OWn assurances to thlS Court, the only relief sought below and
. | the only relief at issue on appeal isno longer avallable ‘The FTC moved for a .
: prellmlnary_‘lnjttnctlon 11m1ted o restratmhg the cehsummatl_on of any acqulsltton

by Whole Foods of Wild Oats.” FTC TRO/PI-Mot.' 1. The FTC confirmed to this
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Court that the district court’s denial of that preliminary i_njunction “denied all relief -
_ .sought by the Commission in the district court and resolved all issues 'be“for.e that
8 »court".:’v" FTC Br.1. Itis undiSputed that this relief is no longer available because
Whole Foods has acquired Wild Oats. vThus_, the on_llyl_question' b'efo'r‘e' the Court is.
. advisory. | o o
* The FTC’s decision below not toseekany relief other than the injunction
. ; bloeklng the acquisition vvas_n‘oer.ror‘in draftmg The FTC even represented to. the

-di-strict court that -blocking the.ac'quis'ition was '-neceSSa.ry to “enahle"the -

o Commlss1on to order effectlve antltrust rel1ef after an. ad_]udlcat1on on the ments of .

:‘ o _".the case. ” FTC TRO/PI Motlon 2. If, as the FTC now argues, effectlve rehef can

be ordered even though the aequlsltwn has:_b_e.en eon_s»mmated,:then the_m_]'u_ncuon :

L was .nOt_ln,eeessarv. ‘The FTC _canhot h'ave 1tbothwaysand 'vshould. be -_foreell.to 11ve

w1th its representation:slbelow.x Tt is»too‘ late for the FTC to reverse field and now |
- ‘_cnl‘laim_-thvat it is entitled to relief that it chose not to seek .l)elow, =
o In 'any.- event 'effeetive relief ' whi’ch‘ the-F TC v'ariously .deﬁne's as }
reconst1tutlng W11d Oats” or “effectwe reconstructmn of W1ld Oats ” FTC Br. 57 : |
E .1s no longer avallable The 35 Wild Oats stores operatmg under the Harvey sand | |
¥ Sun Harvest Iabel along w1th varlous d1str1but10n assets were sold to Smart &
.~"'F1na1 an ent1ty that is not a party to thls aetlon | Other stores have been closed and'

leases and other contracts (agam with ent1t1es not party to this act1on) have been
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| terminated. |

| ,ThisCourt‘ has previously recognized that'lawful consummation of a merger

. the FTC sought to enjom moots the case. See FT C v. Owens-Illinois, Inc., 850

L 'F 2d 694 ('D C. C1r 1988) (ﬁndmg that an appeal “from an order of the district
. ,,court denymg [the FTC’s] motlon for a prehmmary mjunctlon has become moot.
,: 'v'as’a result -of:the consummatlon of the merger soug‘ht to‘ be enjomed.’?). ’ T-hlS .,j
| appeal is in the 1dent1cai procedural posture | ‘. | |
The fact that the FTC filed wrth th1s Court asuggestlon of mootness in
' 0wens-I]lmozs but dlsagrees here is 1rrelevant Partles cannot moot an appeal by
o -ag'reement. The,F_TC may Voluntan'ly thhdraw-an‘appeal, but m_,oot_nes_s isa g o
o questlonof constitutio_nal law that a court must in‘c'lepender}ltlybdetemlihe;
Moreover :i'n 'O.wéhsb-llli:nois'v tWo glass contamermanufacturers w'ith'si'zeable -

o 1ndependent fac111t1es had just merged Owens-]llmozs thus necessarlly held that

- ._ : ":the FTC’s appeal from denial of its request for a prellmmary 1njunctlon was moot_ |

o ~regardless of the Court’s power to freeze Owens-Illmms further mtegratlon of 1ts
:acqulsl‘tlon ~

The FTC falls to cite, much less dlstmgulsh Owens-lllmozs and tums "

l .17 See also FTCv. Beatrzce Foods Co 587 F. 2d 1225 1226 (Bazelon J)
- (abstaining from vote on the FTC’s suggestion for rehearing en banc, given the
- “problems of legal mootness” after the merger had been consummated); FTC v.
Food T own Stores, Inc., 539 F.2d 1339, 1343 (4th Cir. 1976) (noting that, if the
merger closes, “any [13(b)] proceeding . . . for a preliminary or permanent
“injunction will be rendered moot™). B -
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, .inst_ead to inapposite_ cases. For eXarnple, United States-v., W T. Grant Co., 345
U.»S.._.6_2.9 (1953), did not - as the FTC intimates - sugg__est_‘ that actions 'bro.ught by
government agencies cannot’become moot.. W T. ‘Gra'h,t‘mere_ly ercplains that
- voluntary cessatlon of allegedly unlawful conduct does not moot an enforcement
'.:'procedure that asks to enjoin future violations. Id at 63‘2‘ Other de0131ons it relies

,.fon merely found appeals not moot when the status quo ante could be restored —

o _Ina’us Bankv Tobrmer 405 F. 2d: 1321 (D C C1r 1968) (realty could be retumed)'--

 ~or when at least some of the re11ef requested could st111 be granted ~ see, e. g,

- _-'Byrd V. EPA 174 F 3d 239 244 (D C Cir. 1999) (requested declaratory rellef

' _"remamed avallable and useful to Byrd) Gull Azrborne Instruments Inc.v.

'. Wemberger 694 F 2d 838 (D C. C1r 1982) (requested mjunctlon agalnst ﬁrrther - |

o ‘- performance m1ght Stlll be ava11able to the d1sapp01nted b1dder 1f the pro_;ect had

| _" not been fully or satlsfactorlly completed) (remandlng for 1nqu1ry 1nto its status)

_‘ Th1s Court’s 1981 de0151on inF TC V. Weyerhaeuser also cannot help the

o ,F TC here F1rst the questlon on appeal whether the d1str10t court was

o empowered to issue a hold-separate order ina Sectlon 13(b) proceedmg was

| fully preserved and presented on appeal because the va11d1ty of that order was what |

| the FTC was challengmg 665 F. 2d 1072 (D C C1r 1981) In addition, ‘the
qu_estlon'was capable of repetltlon wh11e evadmg -rev1ew.' In contrast, the only

relief at issue in the instant appeal is the preliminary injunction the FTC requested
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and the district court denied.
Second Weyerhaeuser based its mootness decision on its determinatiOn that

itwas possrble to “return to the status quo ante” in that case.’ Id at 1077 (noting

- that all relevant partles were before the court) That is not true here This Court

; does not have all» the relevant 'participants before it and cannot restore all .of,the
acduired.'.assets:because they are now in the ha.nds of th1rd partles Without- those
assets a reconstltuted W11d Oats would have s1gmﬁcantly less purchasmg power
and thus be even less able to COmpete than the former Wlld Oats.
E 'In -furt'her contrast to Weyerhaeuser' the court below d1d'not"1svsu'e ahold
| separate order a.nd Whole Foods has not held erd Oats separate Most of the
B remalmng former Wlld Oats are ‘or will be completely transformed 1nto Whole
Fonsv-_s.t_Ores«by_ the_' tune tlusi_appeal__rs resolved.z Th_.e_:others are or; wlll be closed,-
| and l’e'a‘ses to the pr"operitiesiterminated.v The less vi_sible infrastructure necessary to
| operate a supermarket 'chain? - suppliericomracts dlstributlon systems, operating
| ‘_systems — have already been dlsmantled It w111 not be posslble to reconstltute .
what Wlld Oats offered to the public before the merger Thus effective relief i 1s no_ '
| . longer avarlable ‘even if the FTC had asked for 1t | |
The FTC’s own actions demonstrate its behef that meanmgful relief cannot
be granted SO many_months aﬂer this merger took place; If-'it'-ha_d believed such_

 relief could be obtained, it would have continued its own administrative action,
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‘which could have .prov1ded the FTC 1tself w1th the power to order Whole Foods to
. stop further mtegratlon of W1ld Oats- 1f this was mented See 15 U S.C. §45 (FTC
| 'empowered to issue cease and de51st orders if it finds a v1olat10n of the Clayton
| Act) Six months have already elapsed and further t1me w1ll pass before tlns
appeal is resolved ‘
. " The F TC apparently _~deter1nined it-'could' not obta1n meamngful relief -?from ?
L »~ an admini_s:tra'tive.action 1f the nier'gervwasic‘onsummated whrlethe actlon vv‘as‘

. pendin'g, and sua'sp'onte 'stayed-its own proceeding' ‘at-the‘ pleading’:s: AStage ;‘as a

o ”_matter of dlscretlon 7 JAl 968 69. The FTC has not reopened 1ts proceedmg, even

- after farl1ng to obta1n a prellmlnary 1njunct10n from the dlstnct court or this Court

L The FTC’s dec131on to stay 1ts own adnnmstratwe case could not reﬂect any

o 'expectatlon that this Court w111 prov1de partlal rellef much faster than the FTC

S 1tself could The FTC has not even asked tlus Court to do 50, even though

expedlted con31deratlon is the norm for appeals in th1s type of merger case.:
Th1s Court should dlSIIllSS thlS appeal as moot because the only rehef sought
isno longer avallable and effectlve relief could not be fashloned in any event

I THE COURT BELOW ARTICULATED AND APPLIED THE SAME
STANDARD THE FTC ARGUES IS APPROPRIATE HERE.

| Nelther the statute nor thrs Court s declslons prov1de any bas13 for -
0ver.turmng the decision below basedon the ‘standard of rev1ew the court applied.

Contrary to the FTC’s intimations, 'Congressp did not grant it authority in Section
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~ 13(b) of the FTC Act to vobtai'n a prelirninary injunction in advance of finding
. .unlarwﬁd conduct s1rnply because it seeks one. Congress placed the Jud1c1ary in the
role of gatekeepers Congress also nnposed the burden of proof on the FTC and
establlshed a pub11c 1nterest standard that requzres the court to cons1der the
. lrkellhood that the FTC w111 be able to establlsh a v1olatlon of the Clayton Act to
© itsown satlsfactlon and that of the Court of Appeals on rev1ew -
The FTC’s artlculatlon of the approprlate standard of rev1ew bears an
o ‘uncanny resemblance to the standard the d1str1ct court 1tself artlculated at length |
m rts oplmon. TheFTC’s al_legatlon _that th'e drstr’rct~-:court.rnsr11'ated.the que_stlon of
L --product-rnarket‘ deﬁnition ‘fror'n thatstandard, mcontrast, 'hears no resernblanCe to | o
N anythrng that court sa1d or d1d |

: A. The FTC Mlsconstrues the Role of the Dlstrlct Court

The FTC appears to suggest that the prlmary adjudlcatlve authorlty over

~whether a merger v1olates the Clayton Act that Congress conferred in Sectlon 5(b) -

- of the FTC Act automatlcally entrtles ittoa prehrmnary 1nJunctlon to prevent a
_ merger it has not yet found unlawful Congress however expressly chose not to .’
dele gate that power to the F TC i
Sectl_on S(b) p:erm1ts‘the FTCto iSSue a cease and desist order onlv after it -
ﬁnds a v1olat10n To obtam such an order in advance the FTC must apply to a

district court. 15 U.S. C. §53(b) (requ1r1ng the FTC to “brlng suit in a district court
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- of the United States to enjoin any act” it suspects 1s unlawful); Congress-ﬁirther |
expressly placed the burden of making a proper showmg that an injunction :
wou-ld‘ be in the publivc interest on the FT.C, and emphas‘ized the court.’s role, in
“considering ‘the 'Comrnissi_on_’s likelihoo_d of ulti-mate success.” Id Fmally,
Congress. accorded the:‘d'istrict court di»scretlon in deternnning whether to'. grant‘,the

requested mjunct1on 1f a proper showmg is made. The d1str1ct court S 1ndependent |

N 'adjudlcatory role is conﬁrmed by the leglslatrve hrstory The Conference Report

| on the bill that became sectlon 13(b) states that the law “deﬁne[s] the duty of the :

courts to exermse mdependent _]udgment on the proprlety of 1ssuance of a

o ._ ;temporary restralnmg order ora prehmlnary 1nJunct1on and “1s 1ntended to E

. 'codlfy” decmonal law establlshlng tlns prlnc1ple H R Rep No 624 93d Congk, . |
lSt Sess 31 (1973) U S Code Cong & Admm News 1973 at 2533

- Heznz »_co_nﬁ,rpms that-,1,3(b) compe_ls the court to-_ex_ermse its dlscret1onito} '
wei‘gh‘ all the 'evidence' not justthe'FTC’s _ eyen When the F TC’.S prrma facl‘e case -
.1s. far stronger than what the agency presented here — before determmlng whether .
senous and substant1al questlons eXlSt 246 F. 3d at 716 That 1s what the dlstrlct |
court d1d here JA308 (“Cons1der1ng the volumlnous factual record taken asa .
whole”) Indeed in Heznz 1t was conceded that the FTC had estabhshed a prlma
fac1e case. The case mvolved amerger to duopoly inan undlsputed.market, where ,

- the district court found entry to be “difficult and irnprobable,” and concentration so .
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high that 'anticompetitive.»harm,was to be presumed “by a wide margin_.” 246 F3d B
at 716-17. This Court’s reversal of the disrict court’s denial of an injunction was
-'not based on the Strength o_f the FTC’s pri_ma facie case alone, but .on a wei'ghing_"of
~ the entire re'cord usingithe 'Bdker VHughes. 'framework as the measure of what the |

| FTC would ultlmately have to show to prevall Id at 717 n. 11 (cztmg Umted

States v. Baker Hughes Inc 908 F.2d 981 (D.C. Clr 1990) Thus th1s Court has

o already rejected any suggestlon that whether the FTC has met its burden of

o persuas1on can be answered by reference to the FTC’s ev1dence alone Th1s
f1nstead 1nvolves a welghmg of all the record ev1dence

Itis unclear exactly what concerns the FTC about the d1strlct coutt’ s endmg

o its rev1ew aﬁer ﬁndmg no llkehhood” that the FTC could ultlmately prove that the S

L proposed merger may substantlally lessen competition F TC Br 33-34 The FTC S

claim that this “ﬂles in the face of the statute is 1ncons1stent w1th the statutory

-l text, whlch requlres courts to cons1der whether the FTC is likely to succeed To ,

: the extent the FTC is h1nt1ng that the court should also have weighed the equ1t1es
there we_r_e no additional,equlties to welgh in favor of aninjunctlon and no point in

piling on by weighing equitie_s.a3serted against an injunction, as the court

. recogmzed JA308

The only equ1ty proffered by the FTC —its contentlon that the proposed

| merger may substantially lessen competition collapsed when it falled to show
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.' any serious likelihood that it would ultimately prove this is true. Surely, the FTC
| _cannot be arguing that the publi‘"c- interest requires a preliminary'injunction :
regardlessvof the likeliho_od that the .chailenged merger wil"l_vbe'found to _ui,ol'ate :
Section 7. -Nothing in the-vs“tatute even 'authorizes courts to issue prelimi'na'ryfl-. |
. 1njunctlons on that bas1s The statutory prerequ131te is“a proper showmg
OO Sl | A_
| - The Standard the FTC Urges Is Identlcal to ‘the Dlstrrct Court’ |
The FTIC’s quarrel w1th the legal standard the d1str1ct court applled suffers. o |
S ﬁom 1ts mablhty to 1dent1fy any standard the court. should have adopted that it. dld _
: 'not or any standard it adopted that it should not have o |

The FTC’s emphasm that a pubhc mterest standard apphes not the

. - :tradltlonal equlty standard is m complete umson w1th the dlstnct court JA221

- -JA3 08. (F TC request for mjunctlon must be Judged under a pubhc mterest
B standard Wthh “1s broader than the tradltlonal equlty standard that is normally
. appllcable to requests for rnjunctlve rehet”) |
The FTC’s 1ns1stence that the court may not dec1de the rnents of the antltrust |
| questlon 1s,.,agam,j the ,sam_e as the d_1s_tr1ct'court_»s. JA221 (“_.The d1str1ct court is not
', authonzed to ,determine_, Whether the antitrus't laws hatfe been or -are ahout to be"
.‘ vi/'iol'ated.;”') (ouotations ornitted); ': |

The FTC’s further insistence_that_,its burden is that set forth in Heinz —to
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. _shovr-questions IOn the merits' S0 serious and_substantial that they‘ are fair ground for |
| thorough inVeStigation by the‘FTC,v'in the ﬁrst inStanee a,nd'ultimately by the Court i

of Appeals —is agaln the same standard the d1str1ct court adopted JA222 (F TC’

burden is met 1f it meets. Hemz standard), JA3 08 |

A Fmall-y, the F TC’s pos1t10n that it _need not sho.w amathema_ti.cal prObability» | S

_of Success or that the merger will in fact substantially lessen" competition is, yet' S

o : agam the same as the dlstrlct court’s JA223 (FTC need only : show it is hkely to E |

i vsucceed in estabhshmg that there isa reasonable probablllty the proposed merger
'w111 substantrally lessen eompetltron) | |

- Thus, rather than argulng for a dlfferent standard of review, the FTC srmply _ |
| _A-'presents addltlonal support for the standard the drstnct court adopted | |

“The Dlstrlct Court Dld Not Sub_] ect Product Market Deﬁmtlon to
a leferent Standard ' - ,

The FTC’s efforts to tease out a standard artlculated by the d1stnct court that |
: 1s. in any way, dlfferent from the one artlculated in Hemz is baseless The dlstrlct
v' court’s understandmg that the FTC must meet “1ts burden to prove that premlum | .
natural and orgamc supermarkets is the relevant product market ” JA280 is no
drfferent than the statute s textual requlrement that the FTC make “a proper -
showmg” to obtam a prellmmary mjunctlon 15 U. S C. §53(b)(2) Indeed in
enaCtmg the statute, Congress explalned‘ that the * proper showmg specrﬁed in the

statute “relates to the standard of proof to be met by the F ederal ‘Trade
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Commission.” Conf. Rep. at 31.
What the FTC must prove is a s_éparate question, but this is also settled law
that the district court carefully folloWed. JA221, JA308 (adopting and applying the

o Heinz standard). The FTC mu’st--show 'likelihood of ul'timate success. Heinz

- explams that the court’s task isto evaluate the Comm1ssmn S showmg of

; }'l1kel1hood of success ” 246 F 3d at 716 Weyerhaeuser also refers to the “FTC | '
T "l1ke11hood of success showmg ” 665 F. 2d at 1082 l
“To evaluate the llkehhood that the FTC w1ll ultlmately succeed on the ments. '} a
inits admmlstratlve'proceedmg and on appeal however »the dlStrlCt court needs to} -
‘know what the FTC must establlsh to do 0. The dlstnct court quotmg at length
.. | from Hemz, followed Baker Hughes in ﬁndmg that the FTC would have to prove .
that the merged firm would have an undue share ofa properly deﬁned relevant ) )
| market_,that the rner:ger wouldv'resu:lt‘ln :a_-._slgmfi__cant 1nc_rease ,m»~eoncentratlon'rn_ o
*that market, and, if’de’fendants submitted evidence of no antiCompetitive’ effect, the
» FTC would have to counter w1th proof that the merger was likely to have o
antlcompetltlve effects JA228 The FTC appears to have conﬁJsed the court’
| d1scussron» of what the FTC would-ultlmately have-to establlsh —le. the elements
ofa Sectlon 7 v1olatlon as'set forth in Baker Hughes - W1th the standard the court
held appllcable to the prellmlnary 1nJunctlon proceedmg |

The district court, however, was not s1m11arly confused. It never determined
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. that the FTC’s burden to prove the rel.evant 'produCt market is subject toa standard 3
. other than the Heinz “serious, substantial” _standard. Rather, the c'ourt’ first spelled
out the preliminary injunction Standard in detall - the same standard the FTC urges
~ —including making clear-that the "‘.‘F TC is not required to- establish th-at.the'
_ proposed merger would in fact v1olate sectlon 7 of the Clayton Act.”” JA221
' (quotmg Hemz) “Then the court expressly moved on to a d1scus51on of the F TC’
B - ‘,-future burden of succeedmg on the merlts under Sectlon 7 1nclud1ng provmg the ',

'relevant product and geographlc markets and 11ker antlcompetltlve eﬁ'ects - in

o order to assess the hkehhood that the FTC would ultlmately succeed in meetmg 1t i

- JA_224-_248. B Iy doing_SQ; the court wasagam following,H_e_inz,'which exp'res's1y

| -notedﬁ . :“Although Baker Hugh_és’ was declded at the merits 'stage as opposed to',the .‘ ,; .

: preli'rrxinar'y3injunctive _rel_ief stage, we can -.nonethj_eless.u_se its analytical approaCh -
" in e\raluating th'e'Comfm_‘ission%s showmg of hkehhood of success.” “2'.4’6 F3d at |
| Most 1mportantly, the d1stnct court applled the Hemz standard Contrary to
the FTC’s assertlons the d1str1ct court d1d not fall to assess whether there was “falr- |
N ground” for adm1mstratrue adJudlcatlon and appellate reurew it expressly |

concluded there was no “fa1r ground” because the FTC had not ralsed sufﬁc1ently

18 The FTC does not because it cannot suggest that the district court misconstrued
the elements of a Section 7 analysis. The court closely followed both agency
guidelines and this Court’s decisions.
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| 'serious and substantial'questionsv going.to the merits. JA308. “The distr'iCt court
- ,denied the requ}ested preliminary lnjunction because it concluded: “There is.no
substantral hkel1hood that the FTC can prove 1ts asserted product market and thus
' vno likelihood that it can prove that the proposed merger may substantlally lessen

competltlon ” Id. This is the standard artlculated by Heinz and urged by the FTC

- not a 50% or greater probab111ty standard ora Sectlon 7 standard or any other e I-

: -.1nappllcable standard

’--»III THE FTC HAS SHOWN NO LIKELIHOOD OF ULTIMATELY
- ESTABLISHING ITS PROPOSED PRODUCT MARKET :

: It is und1sputed that the merger wrll not substantlally lessen competltlon if
:, ‘.the relevant mark‘et mcludes even other super-markets -much less all food retallers. ‘

B Post-merger Whole Foods owns fewer than 260 of the 34 000 supermarkets in the .-

o Umted States Thus a cr1t1cal questlon is Whether the relevant product market for

1 analy‘zmg th1s merger is the much smaller subset of all supermarkets 1nvented by -
) .the FTC and dubbed “premlum natural and orgamc supermarkets » The FTC
', however,vhas not — and cannot - come close_ to showlng a llkehhoo_d that it can
'ul_timat_ely establish 'its lnvention as a‘releVant market |

A The FTC’ Proposed Market Deﬁmtlon is Incapable of
Apphcatlon o .. .

A fundamental problem w1th the F TC’s market deﬁmtlon is that it cannot be

applled Not even the FTC could offer 2 a consistent explanatlon of what
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distmguishes prermum natural and organic supermarkets from other supermarkets
_ Multlple unvweldy, amorphous multi-factor deﬁmtlons were submitted by the FTC,

: 1ncludmg such attributes such as: focus on high quality perishables natural and

-+ organic products; emphas1s on perishables rather than dry goods, 'higher l»evels of

. customer service, emphasis o__n'_authenticit'y__, third place as an alternative to work or
" home, lifestyle brand, conﬁden(:e'in provision of products that are good for the -

- consumer unique environment rneets-core va111es ‘and 'superiOr store experience..

ce And even 1 the F TC does not contend that each store of the only four chains it deemsv

| to be prernlum natural and organic supermarkets has each of these attnbutes or that |
o e_kc_luded' reta_ilers lackthe_m_’.- o - | |
| Moreoi/er,_none of the: characterlstics of @A-@timst.'market as identiﬁed by
- Sup_reme Court preeedent arepre_sent. TheFTC could not_shoiv -that these stores. B
offere_d'a umque :in'ventory’; both beeaus_e_',most of 'their offeﬁngs;are not 'o’rg‘a'nic '
- | and becau_se they t_‘ace' subs'tantial competition in natural and organic offerings»,from =
‘ 'other supermarkets. -The FTC could not shouv-distinCt customers because .
. | numerousimarket research studies make clear that v1rtuall3i all of their customers '
o regularly shop and spend most grocer}t dollars at stores outside the FTC’s proposed |
: market and shop there for the same products purchased at Whole Foods Fmally,
'I the F TC does not even contend_ that stores within 1ts.rmarket compete like office

superstores (e.g., Stap.les)-, by offering a dramati'cally-larger and broader selection
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. of groceries in one place than Oth'er superrnarkets. | It is undisputed that both.Whole
_' :Foods_andr Wild Oats are still playing catch-up in that area. Browrr Shoe Co. .
| United 'States‘, 370 US. 294, 325 (1‘9_62);AlUnite}}d,S‘taz‘"es v. EI duVPon_t de Nemours
: & Co., 353 USS. 586 (1961). .

B. Market Research, Thlrd-Party and Ordmary-Course Evndence
Overwhelmmgly Show There Is No Separate Market

1 .'Iv-hve Very character1strcs that the F TC uses to deﬁne its propos_ed_rnarket aré -
' among the most.:si.-gnj.ﬁ_cantcurrent trends‘.for the entire supermarket and fo_od :
»ret'ai_l;in‘g industry. It is_nOt_ necé.;SSarl’ to rel_y‘ on anyf»roost-litig}a_tion_ declara_tion to ;
- ‘_ . 'V'reach th1s conclusion I't is evidenced by v:d'o-zens of 'market re'search studies

- ~1ndustry expert testunony, documents and test1mony from th1rd-party food reta1lmg

L f_.'executlves and manufacturers It is also conﬁrmed by the ordmary—course

documents of-theapartres.
.Post‘—merger,- Whole F oods‘_.‘is not a_lone.~-i'n a rnarket__shared hyonly one )
. re'-g@g;ana one local chamasthe FTC asserts .Whole_ reods-faécéf competition -
o fromevery direction;: Havmg .attr_acted al_most -.90%._ of its sales 'from shoppers vliho '
‘ " ,could',have‘, b_utdid not, choose to ‘s.hfo_p at-a nearby W1ld -Oats},;_Whole Foods cannot
lsurvive.‘no\y without continuing to attract thern, a pro'spect..inconsistent with
: su'pracompet'itive pr.ice increasesior reduced' Quality.-. ThlS conclusion de'rives' from
real world ev1dence Whole Foods entry into markets that already included Wild.

- Qats— rather than estlmates, though the est1mates the FTC touts lead to the same
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| cdn_clu‘sion;
Market research studies show -that Whole Foods customers are already
,shoppmg at food.retaﬂers not regarded as prem1um natural and organic.
- 'supermarkets more often and more extens1vely than at Whole Foods and that they
V. .";purchase the same orsnmlar 1tems the,re'.that 'they purchase at Whole Foods. Itis ‘»
o "COStless ‘for' customers to switch | and affordable for the other retailers to encourag‘e -

: them to sk1p Whole Foods altogether and buy what they want where they already -

. "are Far ﬁom belng able to ra1se pnces and lower qual1ty post—merger Whole

L _‘- Foods has been lowerlng pnces and 1nvest1ng in 1mprovements both before and

- aﬂer the merger and w111 need to contmue to fmd ways to do SO. Agam although ‘

IR the declaratlon testimony of Whole Foods and Wlld Oats executlves also support |

i _these conclusrons itis unnecessary to rely on themat all ‘The uncontroverted

s eylde'nce»of consumer b_ehavl‘o'r‘ls s‘ufﬁ'c1en_t; : :.' o

The FTC’s 1nferences reachmg contrary pos1t1ons do not w1thstand scrutmy o

: : »There is no bas1s for mfemng from the ev1dence that W11d Oats exerted unique -
| 'competrnve pressure on Whole Foods The FTC attempts to make much of the

- mundane fact that Whole Foods has on occasion, actlvely competed with W1ld

- : __Oats wh11e d1sregardmg ev1dence that Whole Foods has regularly and

contlnuously act1vely competed w1th Trader J oe’s, Wegmans Baker S, ng

“Soopers, Byerly. S, Glant Eagle, .Harrls Teeter, Al_b_ertsons, and others. That Who_le
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F oodsv'occasionally’comp-eted hard against Wild'_Oiatsv has no sigrﬁﬁCance_ ina
product market ‘w_her_e Whole Foods compe'ted. and compe_tes_- hard against-so. many
.'others.'j : | |
In addltlon Whole Foods hlstory of successfully competmg agamst Wwild
Oats reveals only that Whole F oods is a better competltor Other retailers must
| _have competed successfully agamst W11d Oats before Whole F oods entered the 13 :
| _erd Oats markets it entered because Whole Foods won almost 90% of its sales
. from them not from erd Oats And other retarlers must have competed
| "successfully w1th erd Oats in the 56 markets Whole F oods never entered, or Wlld | F:‘
© Qats would have been prmtlng money rather than losmg 1t and unable to attract
.merger »pro-é,pgcts. | | | o |
| TheFTC’s l'eap to assuming anticompetitiye plans from Whole F oods;
.:declsron to meet Wlld Oats price even though the company was strugghng s
. 'Abehed by Whole Foods estabhshed hlstory of turmng around strugghng B
| _ companles and makmg them proﬁtable and by the based-on-undlsputed-numbers :
. opportunlty here to double Wlld QOats’ sales whlle srgmﬁcantly cuttlng its costs.
‘ 'v The FTC submltted no pnor pr1ce increases by Whole F oods after its many prior
X acqu1s1tlons, -aﬂer ‘1tvsvsubleas1ng two failed erd Oats stores, or after Wild Oats

closed a nearby store, because that is rot why or how Whole F oods has survived.
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"IV. THE FTC HAS SHOWN NO LIKELIHOOD OF ESTABLISHIN G
THE MERGER MAY SUBSTANTIALLY LESSEN COMPETITION

If Wlld Oats had 1mposed a substantlal competltlve constralnt on Whole
Foods Whole Foods’ prlces and margins would have been srgmﬁcantly and
| systematlcally ‘differentwhere it did not facve ‘Wild Oatsasa .co'rnpetitor_ than in
markets Where it did. Staples; f°r Ae)‘(ample," charged 13% :I'n(il're. vvhere 1t did not
cornpete w1th anOth'er.ofﬁce“ snpe'rstore than -vvhere' it cornpeted w1thtwo others,
, and Ofﬁce Depot - Staples target was found to charge well over” 5% more 1n o
' one-ﬁrm markets F TC V. Staples 970 F. Supp 1066 1075 76 (D D C. 1997)
| ._-’-_1“_-he _fact that nerther.stdes ercperts found any rneanrngﬁrl_.drfferentlal. here o |
: demonstrates that'the presence or '_absence of WlldOats dldnotalterthe |
compet1t1ve ‘landsca_pe for WholeFoods G1ven that Whole Foods’ prices werenot
'highe‘r.‘i_n's_o'-called “rn_onopolies,‘?’ Wlld :‘(_.)'ats'cannot'haVel been‘a substantial
presence 1n Whole "F.oodS’ cornpeti-ti_ve -rnarlcletplace;. The creationl of a‘dditional
: "v"nronopolie.s.”through thrs merger cannot be expected to ’,have any competitiVe
| Ave.f-fect' : R | | -

Moreover Wlld Oats’ prlces were generally higher than Whole Foods’
across’ the board Wild Oats’ own documents revealed a broad d1Spar1ty . on
B "most'1tems,‘-- hlgher than cOmparable Whole Foods pnvate-label products.

JA2_133‘-3'5.- Although the FIC identified a-few isolated, transitory instances where
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_Wild Oats attempted to cor_npete by price, its own estimate that it would cost B
million to bring its prices just into parity with Whole Foods’ demonStrates' how |

cons1derable and broad-based its competltlve dlsadvantage was. JA2088 89.

. V_E.Independent market studies confirmed that — contrary to the FTC’s expectatlon -

o :Wlld Oats had “httle effect” on Whole Foods. ”
| The FTC’s allegatlon that removmg Wlld-Oats. I'lSkS substantlally lessenmg |
- f. cornpetl_tlon is thus.necessanly wrong. The_studres show -that Whole-Foods ,.
. sustained noappre_-ciab.lj'e cornpetitive 'impaCt ﬁ*om-Wild’ants =»i'n'}-tljie past. And

“removal of a higherépriced_ competitor does not reduce the competitive pres‘su'res -

~ - ‘on surVivingl firms. o

F mally, the real world.dynam1c of repos1t10mng by supermarket r1vals eager '
to compete more effectrvely w1th Whole Foods precludes any adverse competltlve
- effect from th1s transactlon The FTC contention that reposltlonmg could not be :
- counted on. as a hkely response to hypothetlcal supracompetltlve pncmg by Whole .
i Foods post-merger was conclus1vely rebutted by documents and testlmony ﬁom '
_other supermarkets (not 1ncluded in the.F'I_"C’s propo‘sed'market), that showed .th_at" o
:-r'eposit.ioniné‘was' alrea'dy occulring and .havin-g anv appireic_iable effect on ‘Whole
v' Foods See supra at pp 6 12 -

V. THE FTC’S CRITICISMS CANNOT BE RESOLVED WITH
FURTHER STUDY

Addltlonal-_-mvestlgatlon in an FTC administrative proceeding will not help
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* the FTC solve the problems it asserts afflict the record or the laSSessmen'_t below.
~ No amount of time and resources will change the market realties of consumer
behavior and rival'repositioning that underlie the district court’s' ﬁndings on

_product market and compet1t1ve effects two pomts on wh1ch the FTC offered no

o evrdence Dlrect ev1dence of market reahtles outwelghs whatever mferences might

. be gleaned ﬁom the 1solated genera11t1es by Whole Foods and erd Oats :
| v'executlves in some documents : |

- No amount of tune or resources will render statlstlcally 31gn1ﬁcant the e

, .margm dlfferentlals Dr. Murphy attempted to. show between so—called “monopoly

d “competrtlve markets The fact that Wlld Oats’ prlces were substantlally

g -b':hlgher than those of Whole Foods and the absence of any meamngful dlfference in a

- _Whole Foods— p_rlces and margms-where.Wl_l-d Qats was prese.n_tvandiwhere‘ 1t was
- notcannot changeThese facts :presen)t an insurmou'ntable hurdle forany future |
- effort atprovmg thathld Oats’ .continued existence would make a cOmpetit;lVe.

- difference. o o | | | | |
:-, - Nor w111 ladditional'. nmean d fcsoiirée_s enab.:le the FTC and its ex‘pevvrt' to -

: _' ,repair the1r :fatled’critique ofDr -.Scheffma‘_n.’s critical ll'o:s:s'analysis. There areno

: k_ naturaT expenments fromwhlch the_F-TC could study the 'effectof | changes 1n
. relatiye price between what they contend to be prem}ium natural and organic

sup'ermarkets and the Otherj super_markets that comprise over 99% of the industry,
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“and the FTC does not contend otherwise. Dr. Scheffman’s analysis of actual
consumer-behavior remains the best available evidence.
Likewise, no additional ‘time and resources will change the fact that the so-
. __ called diversion estir.nate"s undercut rather than 'Support,the FTC’s case. If the
| }FTC".s proposed market vdeﬁnition' uvere c'orrect substantially all the dollars |
formerly spent ata closed Wlld Oats would be spent at Whole Foods or another :
premium natural and orgamc supermarket or would not be spent at all. Moreover. '_-
. sales transferSjwould*be =1.ov.vest'_1n,markets.’ Where. form_er Wlld Qats custorners
could s_h()p 'at :a 'differentpremium natural and organic.supermakets_ and hlghest :
| wherc’Whole Foods: was thelronly re'mainin_g}{ prerni.um_‘lv'l,atmal and or‘g"ani_cf a
d' _'Supérmarket optio’hd R o
| But the estlmates Zi 1f even remotely accurate wholly undermme the FIC’s
theory Whole F oods d1d not predrct a transfer of all Wlld Oats customers in any
of the markets m.whrch'lt was.alleged'that it would become a premlum' .naturalj.and | } "
E organlc superntarket monopohst AIndeed the lowest estlmated transfers - -

: - were in markets supposedly post—merger monopohes And the hlghest

estimated transfer - —

The FTC’s objecti‘onsto “post-litigation” declarations also fail to afford a
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. basis for further mvestlgation. , First, the declarations themselves are largely

- yehicles for the introduction vof ordinary-course documents tha-t predate the merger.

: Second remamlng evrdence 1n the record including the documents mtroduced by

| the declaratlons, ﬁ,llly supports the drstnct court’s conclusions, and therefore |

: settlng the declaratrons.asrde ent1rely could not_ affect the.res:ult.: Third, the
- declarations were not 1ncons1stent with other evidence. The FTC’s -combin'g the

3 record to ﬁnd conﬂlcts unearthed only two allegedllnstances that are not 1n fact
B ﬂ_ .."mcon31stenC1es FTC Br 14 49 . |
One the non-ex1stent mcon51stency between declaratlons that Wlld Oats
‘; prices ar.e 'generally'higher' than Whole F'oods’ and the. few ‘tr'anHSitofry instances 'of
- 'prrce competltlon between them —1is dlscussed above at pp 19 20 Moreover the _
~-general conclu51on that the Court drew from the declaratlons - that W11d Oats
prices are generally hlgher than Whole Foods — is entlrely con31stent w1th pre-
'1- lltlgatlon documents from Whole F oods W11d Oats and market research

The other al-leged instance -— decl’aratlons abOut Safeway = are alSo not -

: contradlcted by the pre-lltlgatlon documents c1ted by the FTC The declaratlons
‘, note that Safeway s launchmg prlvate-label orgamcs and L1festy1e format stores
nnposes competltlve pressure on Whole Foods and acknowledge Whole Foods

. 1mt1ally losmg - sales per - week to Safeway S Boulder L1festyle store but that

sales _ The pre-

. _55.



Materlal under Seal Deleted

) lltlgatron documents confirm the new format, — SR
— The Boulder companson between Safeway s actual
and W1ld Oats’ planned store the FTC attnbutes to these pre-l1t1gatlon documents
appears nowhere And dozens of other pre-lltlgatlon documents conﬁrm Whole
- Foods vrew of Safeway_as-_co_mpetltlon' and -attest to VWhole Foods’ - - )
| _ andrecogmzmg thecontlnumg competitiVe' pressure ., N
- lmposed by Safeway s repo31tron1ng ? . }- ‘-
Rather than help the FTC establlsh the Va11d1ty of 1ts hlghly restnctlve .' Ce
: proposed market addltlonal mvest1gat10n would show mstead that Whole Foods
| | competes for sale_s wlth- a much-_broader varlety of food vr,etarlers than were taken |
: into' }account in reachrng the decision below. The disti'lct court‘va'dopted the o
k narrowest view of the -relevant antltrust market the ev1dence could support ‘at
| -least all supermarkets ? JA247 JA277 Cons1derable ev1dence from market
: reSearch studles, tlurd partres_ and ordmary-course documents showed that Whole .
. Foods also 'competeswith other--food retailers who ar_e capable of, and hat'e,
nimposed ,cOnSi_derabl'e competltlve pressure Additional intresti_-gati’on »would make
- even clearer thatWhol_e ‘Foods COmpetes with smaller g‘roCers ‘suchasi Trader J oe’s -

~ which the district court decided .did‘n()t have a sufficiently broad selection to be
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counted as a supennarket —
_' — It would show that Whole Foods competes w1th -

warehouse stores hke Costco and w1th 11m1ted purpose outlets like farmers

vmarkets,‘ 'greengrocers,,gourmet food stores, s‘p’ec1alty seafood and meat markets, o

‘and Asian Latin and'other ethhic market's."'

Add1t10nal mvestlgatlon however w111 not make the aggressive comments

,'.'by CEO John Mackey or other executlves wh1ch ra1sed the FTC’s susp1c1ons any-' o

~ more probatlve These statements d1d not go to the issue of the llkely effect of | U

 the merger 'On:prlces and no additional mvestlgatlon w1-ll change that fact. Indeed‘,:

. _Mackey made the same type of aggressrve comments about Wegmans Trader .

: Joe’s and others but the FTC has chosen to credlt such comments only when they :
: concernWﬂd .Oa'ts - ‘. o | |

In any event the hostlle mtent Mr Mackey dlsplays toward competltors :

| does not put h1m ina posmon to substantlally lessen the competltlon Whole Foods» | :
contlnues to face. See Bell Atlantzc Corp . Twombly, 127 S. Ct 1955 1973 & |
n.13 (2007) (d1sregard1ng statement of i mtent in llght of add1tlonal statements and k -

’real-world ev1dence) AA Poultry Farms, Inc v. Rose Acre Farms Inc 881 F 2d

1% Despite the FTC’,s clalms that the d1str1ct court overlooked statements by Mr.
Mackey, FTC Br.13, the judge suggested to counsel during oral argument that he
harbored doubts about some Mackey remarks. JA103. Counsel did not pursue this
point. . -
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1396, 1402 (7th C1r 1989) (“Strlpplng intent away brlngs the real economlc |

questions to the fore”), P. Areeda & H HOVenkamp Antitrust Law § 1506 (2d ed.

2003).

‘ Add1t10nal mvestlgatlon W1ll also not add credence to the Self-JUStlfYII‘lg
* boasts of former W11d Oats CEO Perry Odak whose contract Wild Oats had

'chosen not to renew, and whose self—congratulatlons are contradlcted by the same

o _.‘real-world ev1dence‘and by pre lltlgat1on documents from W11d Oats itself.

| The FTC began the proceedlng below W1th only suSplclons It has pursued it. -
w1th only those same susprcrons - dlsregardmg studles and eV1dence that

: demonstrate that 1ts proposed product market cannot be correct and dlsregardlng |

- : ev1dence from th1rd-party competltors and manufacturers that the real world is very' -

dlfferent from what 1t supposed But the F TC cannot and has ¢ not nudged [1ts]
clalms across the lme from concelvable to plaus1ble ” T wombly, 127 S. Ct at 1974
much ;l‘ess»_ mto_-serlous and substantlal, questrons., -Thus, the FTC has not met .the o

Heinz standard, and its reque_}s't for a prelirninary :injunctionwas properly denied.
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CONCLUSION
- For the foregoing reasons, this Court should either dismiss this appeal as
moot or affirm the decision below.
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