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PROCEZDINGS

THE DEPUTY CLERK: Civil action No. 97-070C1.
Federal Trade Cemmission versus Staples, Inc., et al.

Counsel, will you please stand and state your names
for the record and whom you represent, beginning with the
Plaintiffs.

MR. CARY: Good morning, Your Honor. - George Cary
on behalf of the Plaintiff, United States Federal Trade
Commission., And with me for the United States is Robert
Doyle, James Fishkin, Phil Broyles and Mel Orlans.

MR. KEMPF: Good morning, Your Honor. Don Kempf on
behalf of the Defendants. With me at counsel table are Chris
Curran and Mark Gidley, whom ycu already know, and my parfner
Teft Smith. I have three of my colleagues, Jim Basile,
Eugene Assaf, and Mark Kovner, who you have met before. And
I might as well take this time to introduce you to the two
chief executive officers. The fellow on the far side of the
table is Tom Stemberg, who is the founder and CEO of Staples,
and he will be the CEC of the new combined company if we have
a combined company. And on this side is Dan fuente, who is
the CEQ of Office Depot, and he will be the chairman of the
new compined company.

THE COURT: Thank you. All right, we are ready to
proceed. I have met with counsel briefly in chambers and

asked them if they had preliminary motions, et cetera.
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Unless there was, at the opening statements I prefer not to
take any preliminary matters up and move into the opening
statements, because they are going to be somewhat lengthy and
we have need to move forward.

So we are going to start with the opening
statements this morningf I think they will be finished
sometime after lunch. We will take a luncheon break at about
12:15, probably, for the parties' timing. In that range,
depending where you are in your arguments or opening
statements.

As I understand it, Mr. Cary is going to present
the case on behalf of the Federal Trade Commission this
morning, so I will hear from Mr. Cary first.

MR. CARY: Thank you, Your Honor. Good morning
again. First I would like to start by recognhizing the first
row on the left here, which is the staff of the Federal Trade
Commission which have dedicated themselves tirelessly to
bringing this case to fruition here at trial today, since we
filed the complaint. .

Your Henor, the fundamental question that we are
here to address in this case is whether the office
superstores, Staples and Depot combined, will hawve the
ability to raise prices after this transaction.

This is the central question in every merger case.

In all cof our 19 volumes of exhibits, all of the 60 volumes
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the Defendants have put in, not counting the three or four we
got last night, all of the witnesses that will appear this
week, and all of the material here in this courtroom is
designed to answer that gquestion. Will these companies have
the ability through the exercise of market power to raise
prices higher than they would have been without the merger if
these firms continued to compete?

In most cases, answering this question involves a
prediction. And the case law spells out that the prediction
is generally based on defining the market, the market shares
of the firm, the structure of the market, the nature of
rivalry, the assessment of entry barriers and the like. In
this case, Your Honor, we have much, much mere than that In
this case we have something that in 20 years of practicing
merger law, both for the Government and in private practice,
I have never seen to the extent, the richness that we have
here. And that is real world evidence, direct evidence from
the parties’ own documents, from the parties' own pricing
histories, that they have market power in cities where they
face no superstore competition.

This evidence, that shows that where they don't
face competition where prices are higher than where they do
simplifies the Court's task in this proceeding. Because the
prediction that Section 7 requires the Court to make requires

no guesswork in this case. We can see what happens where
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they don'£ face competition. Less superstore competition
means consumers pay higher prices. Let me go back though and
start from the beginning, because thé history of this
industry is very important in understanding how we got to
where we are today.

12 years ago, Staples and Office Depot created a
new industry. Their concept was to provide a unique
combination of a broad selection of consumable office
supplies together with low prices throughout the country. As
Mr. Stemberg, the founder and president of Staples, has
described it, they created the idea of a supermarket for
office supplies carrying under one roof the broad array of
consumer office supplies that a consumer or business might
need to purchase.

When we talk about consumable office supplies, that
is a term that the companies employ in their documents. That
is a term generally recognized in the industry to describe
things like pens, things like Post-it tabs, file folders, the
variety of items that one would need to operate a business.
Others soon emulated this idea of carrging that broad array
deep inventory under one rocf. And many other firms entered
the marketplace.

Today there are only three left out of the 21 firms
that started out in this industry. There are three left.

And today, we are seeing two of the three, the two biggest,
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the two most aggressive, the two lowest priced, that are
threatening to merge and to eliminate the competition that
was between them.

Competiticn between these firms has led tec a rapid
expansion of their businesses fhroughout the country, and it
has led to lower prices generally for consumers. The
business records and the testimony is replete Qith the
evidence of the benefits of competition here. This intense
competition grew and grew, and as each of these firms moved
into each other's markets they found themselves coming up
against each other more and more in head-tec-head
competition. And that direct competition as they faced each
other in each of their towns with the other has led to lower
and lower prices. It also has led each of them to strive to
accomplish greater efficiencies so they could effectively
compete, and that has driven down prices further.

But over the last few years Staples has struggled
to keep more of its cost savings it generated from its
suppliers and from the efficiencies it implemented in higher
profits, rather than passing those cost savings on fully to
their consumers. They have attempted to increase thelr gross
margins and not lower prices te the same extent as their
costs have gone down.

In 1996, this last year, Staples management began

to realize that the competitive pressure from Office Depot
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would require them to reconsider that strategy. Staples
realized it had to lower its prices to remain competitive
with its aggressive rival, Office Depot. O©Office Depot was
expanding into new territory and offering lower prices than
Staples. And Staples‘said, in 1996, "We can't let this go
on. We have to adjust our prices to meet this competition.™
But in coming to that decision, they were not blind to the
fact that this would have a dramatic effect on their prices.
In reviewing the situation, in deciding whether to pursue
lowér prices in response to Depot and te sacrifice their
profits as a result, they realized that they had another
choice. Their other choice was to eliminate their agéressive
competitor through merger, to acquire their aggressive
competitor and leave themselves in a position where this
competitive pressure was alleviated. And that is what brings
us here today, Your Honor.

Staples' own documents tell this story. Staples
own documents describe the fact that their gross margins were
increasing, that their profits were increasing as a result,
but that Office Depot was not following the same approach.

Let's start, first, Your Honor, by showing you a
document cut of the company's records where they recognize
that their own gross margins are increasing at a rate greater
than their costs.

MR. SMITH: Can we get a number, so you can cite
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the number for us.

MR. CARY: T believe it is PX 14, I'm sorry, 15.
This is out of the Staples strategy update plan, Your Honor.

As you can see, Staples realized that their gross
margin has increased steadily by about %00 basis peoints over
five years. 900 basis points, in other words, 9 percent
their margins had increased. The second point says this
implies the prices have risen greater than cost by about 15
percent. And it shows along the bottom 1991, 19%2, 1993,
1924, and 1995 how their gross margins on office supplies had
steadily increased.

But the company alsc realized this steady increase
in gross margins could not persist so leng as Office Depot
was out there undercutting prices. And in the next business
document you will see that the company stated in their
merchandising memo that they had had a dramatic rate increase
over the last five yearé, in part due to our policy on all
non-PSI and invisible items that are priced over the
competition. In this memo, Betsy Pete, an officer of-
Staples, realized that their policy of charging higher prices
cn what they call non-PsSI; that is, non-price-sensitive
items, had resulted in their prices being higher than their
competition. Their cempetition being Office Depot.

Let me digress a2 little bit, Your Honor. The

companies divide their product line into what they call
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price-sensitive items, PSIs. Those are items that consumers
know the prices of because they see them in advertisements,
they-buy them more frequently. They then have a large
selection of items called non-PSI items that people buy less
frequently and are less aware of the pricesf And on items
that consumers are less aware of prices, Staples had elevated
their prices over this period of time. Finally, they have
invisible items which is their term for products they don't
think the consumers know the price of at all.

The document goes on to say, as you can see, at
this point in time Office Depot worked on much lower
margins. And today their aggressive market pricing indicates
that is probably still true.

5o, Staples recognizes that Cffice Depot is
undercutting prices. Staples recognizes they let their own
prices grow relative to costs. And what did they do in
response to this? Ms. Pete recommended, We've got to drop
our prices. This is in July of 1996, shortly before this
merger was annhounced.

Now, let me say one more thing about the slide.
During the defense case you are going to hear repeatedly the
only thing that drives prices is efficiencies. The
competition has no impact on prices. You will heér that
refrain throughout. When you hear that refrain, remember

this document. Because what this document says, Your Honor,
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is that Office Depot didn't have lower prices because they
had lower costs. This document says that Office Depot had
lower prices because they worked on lower margins. They were
willing to accept a slightly less profit in order to drop
their prices. And it is that price competition that led
Staples to decide they needed to drop their price too, in
order to remain competitive.

But again, Your Honeor, market share ahd competition
don't come without a price. And that price is that it will
have an impact on your profits. And that price was also well
known to Staples. Staples knew by matching the prices that
Office Depot was offering in the marketplace, they would have
to lower their prices and accept less in the way of profits.

Again, their business documents tell the story.
This again is the Staples 1996 strategy, PX 14, I believe.
And what this document says is pricing parity; in other
words, matching Depot's lower prices in the marketplace, will
be achieved over the course of the next four years. The
total impact on margin; that is, profit margin, is 100 basis
points. 60 basis points for existing Office Depot market
overlaps. That is where they compete today, We will take a
hit in our profits where we compete today. 40 basis points
for future Office Depot overlapping markets. Staples is
growing. Office Depot is growing. They are moving into the

same cities. They are coming head-to-head mere and more and
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more. Théy no longer have the noncompetitive markets that
they used to have. They anticipate the result will be a hit
on their profits. Additional margin erosion of 50 basis
points is assumed for increasing competitive pressure as
market approaches saturation and there is an increase in
three-player markets.

Again, Your Honor, this is a theme that we will
hear throughout. The parties will argue that everybody in
the world competes that sells office supplies. But in their
business records they repeatedly recognize three-player
markets, which they define as Staples, OfficeMax, and Office
Depot. In other words, only the superstores. They realize
the competitive pressure that the supefsgores put on them and
they don't acknowledge that for other firms.

Your Honor, the next document tells the same
story. Again, the company recognizes that they are offering
higher prices in their overlapping markets and they are
assuming they will have to reduce their prices to match it.
Staples existing higher prices in ODP ~- Office Depot
overlapping markets, is assumed to be reduced to parity level
by '28. Currently, 1.3 percent higher prices in the 46
percent of Staples markets where the two firms compete.

Competitive pressure as three-player markets
increase to 76 percent of overlap. Office Depot's impact on

New York and New Jersey stores of 169 basis points used as a
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prexy. We will go back to this New York story, because it is
also véry instructive as to how these firms compete and what
happens when they compete.

Finally, in the 1996 strateqy update, the same
observation is made. Additienal margin erosion due to
competitive pressure in lowering prices closer to parity with
Office Depot. All of this occurred in the immediate months
before the decision was made to acquire Office bepot. In
fact, it was this document that the top executives of Staples
were reviewing and thinking about and mussing about and
worrying about when the idea came to them, let's buy Office
Depct.

So, the company, Your Honor, effectively had two
choices. They were faced with the choice of lowering their
prices, lowering their profits, or acquiring Office Depot.
And they chose to acquire Office Depot.

The choice they made is the reason we are here, and
1t brings us back to the ultimate question in this and every
other merger case. What will be the effect on prices? The
key fact of this case, Your Honor, is that where Office Depot
and Staples compete, their prices are 5 to 10 to 15 percent
lower than where they don't compete. The remarkable
consistency of this evidence is the key to this case. All of
this evidence directly answers the ultimate qguesticn in the

merger case. Will prices likely be higher after the merger
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than they would have been without the merger?

Now, I would .ike to go back to the beginning of
our investigation of this case and explore some of the other
evidence that we have developed in analyzing the likelihood
of price increases here. Back in the beginning, when we
received the original filing b* the parties, we did what we
always do. We go out and we collect thifd—party.industry
information, in an effort to figure out what thé industry is
about and to get our sense of what is there and whether an
investigation is warranted.

Cne of the first pieces of information we got was a
document prepared by Prudential Securities. This is a
securities firm that anhalyzes the office superstores market,
follows the market. And what we found was that Prudential
Securities had done their own survey of prices among office
superstores. This is something that they had doné right
befere T think the merger was announced. And what they did
was they compared Staples' prices in a town called Paramus,
New Jersey; what they called a two-player market, where
Staples and Max competed, with the prices in nearby Totawa,
New Jersey, where Staples and Max also competed with Office
Depot, a so-called three-player market. Again their term,
not mine. Both towns were in New Jersey. One was 25 minutes
from the other. 7

And what Prudential Securities found, having
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collected a basket of office supplies that they were using as
their measure, was that Staples' prices were 5.2 percent
lower in the three-firm market where Staples competed with
Depot, than they were in the two-firm market. Now, this is a
striking observation, because in the two-firm market, Staples
was not there alone. Staples was competing with OfficeMax.
But #hen vou add Depot into the mix, when you add Depot as
the third player in the market, Staples prices éo down 5.2
percent. As you will see, Your Honor, as we get further into
it, where they have a monopoly, where they are the only
superstore in the town, their prices drop even more
dramatically when the Cffice Depot enters.

During our investigation we alsc heard from
consumers. And one of the consumers sent us a couple of
advertisements from his home town; one from Leesburg,
Florida, where he lived, and the other from nearby Orl;ndo,
Florida. And whatlthese advertisements showed was that
Office Depot's prices where they are forced to compete with
Staples are significantly lower than where they don't have to
compete. Office Depot is the only office superstore in
Leesburg, Florida. But in Orlando, Florida, they compete
with both Staples and OfficeMax.

Your Honor, these are the ads that this consumer
sent us. As you can see, he wrote across the top Leesburg,

Florida, Daily Commercial, Orlande, Florida, Sentinel. These
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ads show the effect of competition among office superstores.
As you can see, in Orlandd, Florida, over con the left at the
top cerner, a box of Xerox paper cost $17.99. In Leesburg,
where Qffice Depot faces no superstore competiticn, the very
same box of Xerox paper is $24.99,

On the bottom right-hand corner, a box of pens in
the competitive market where they face Staples head-to-head,
5.75. 1In a market where they face no ccmpetiti&n, Leesburg,
the prices are $7.49.

If you look at the file folders right next to the -
pen, $1.95 where they compete with Staples, $4.17 where they
face no competition.

Prices are higher where they are ret forced to
coempete, Your Hohor. Staples is no different from Depot in
this respect. Here we have an advertisement from the
Charlottesville, Virginia, Daily Progress, February, 1997.
On the right we have an advertisement from the
Fredericksberg, Virginia, Freelance Star, same day. Same
advertisement in terms of the pictures, the products
offered.

But again, let's look at the prices. If you look
at the bottom right-hand corner you will see some laser
labels. 1In Charlottesville, Virginia, the laser labels cost
$21.55. Charlottesville is a market where Staples competes

with Cffice Depot. 1In Fredericksberqg, Staples has no
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superstore competitrion. There is a Wa;—Mart there, but no
office superstore there. 526.99 for the same box of labels.

In the middle column there, over on the left, you
will see some Post-it notes; $3.99 where they compete in
Charlottesville, $5.79 where they don't compete.

As Your Honor is aware, the product market that we
allege in this case is the product market for consumable
office supplies sold through office superstores,

If you look at these ads, Your Honor, you will find
that for non-consumable office supplies, for things like
computers, the prices are very similar between these two
stores, the Charlottesville store and the Fredericksberg
store. Charlottesville, for example, the computer is
advertised at $129%. The computer in Fredericksberg, exactly
the same price. That is because these stores face
competition with respect to computers. But when you get to
the consumable office supplies, the reason for being for
these stores, the concept that put these stores into business
and macie them huge successes, when you get to the consumable
office supplies where customers want to do one-stop shopping,
they want to go to a place where they know they can find what
they need. If they have a filing system set up with green
folders, they want tc go te a place where they know they can
find green folders. If they have an accounting system that

uses red fine-tip pens, they want to ¢go to a place where they
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can find ;ed fine-tip »ens. And they don't want to run all
over town. When it comes to those products, these companies
offer a service of one-step shepping that allows them to
charge higher prices where they face no competition from
somebody else offering the same kind of service. That is
what the case is about.

Again, this term "consumable office supplies” is
one that the companies and other companies use consistently
in their business. Now, these pieces of information, and
other pieces of information just like them from public
sources and from some inqguiries that we made, led us to
conclude an investigation was warranted. But we didn't
understand the full extent of the problem until we got a
response to our investigative requests of the parties. That
is when we got the massive volume of company documents, which
is the central piece of evidence in this cagse, Your Honor.

What we found was that‘these companies track each
other obsessively. They follow each other's pricing
obsessively. They have internal documents that record the
pricings of the other firms in the marketplace obsessively.
And what those internal documents show, Your Honor, is that
they understand exactly what these documents that I put up on
the screen up until now show, They understand that prices
are higher where they are not required to compete with each

other and prices are lower where they are forced to compete
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with each other. Tha£ was true in 1995, when you look at
their documents. It is true in 1996, when you look through
their documents. And it is true today. Tomorrow, it might
be true or it might not be true. Tomorrow it could be the 43
additional markets, if these parties merge, will be markets
where Staples and Depot do not compete and where they will be
allowed to raise their prices.

Let's go to the first set, Your Honor} of pricing
documents that we looked at when we received the response to
the parties' document reguests.

Your Honor, this document is typical of the kind of
documents they keep in their files on a routine basis to
track their own pricing and te compare their own pricing to
that of their competitors. What this document shows, first
on the left-hand axis is a pricing index. It comes up the
side. What it does is, it sets a base level of one in the
Los Angeles market, presumably the most competitive market
where all three superstores compete. And then what it does,
it tracks their pricing in various price zones across the
country to show how those prices compare with the prices in
Los Angeles, until you finally get all of the way to the end
where they have what they called their non—cémpetitive zone.
The “non-competitive zcne" is the term that Staples has
chosen to describe those markets where they face no

superstore competition, where there is no Depot and there is



10

11

12

13

14

15

16

17

18

1s

20

21

22

23

24

25

20

no Max. As you can see, Your Honor, the prices there are 14
percent higher than in the competitive zone. The index value
is 1.142, relative to an index value in Los Angeles of one.

There is ancther zone on here we will describe in
more detail in a minute, called their Club zone. And that is
the third one from the end here. ‘The Club zone is a zone
where they face no office superstore compétition, but they do
have warehouse clubs; Sam's, BJ's, Price Club t&pe of outlets
in that area. What this graph shows is that where they face
the clubs, they have slightly lower prices than where they
don't face the clubs, the difference between 13.4 percent and
14.2 percent. But compared to what they have to do to meet
prices where they compete with Office Depot, there is another
13 percent that Office Depot drives their prices down where
they compete directly with Office Depot.

Again, the questicn in this case, as in every case,
is who constrains the pricing? And the answer is,
superstores constrain the pricing of other supérstores within
a very broad range. Once they elevate their prices by 13 or
14 percent, they may start to run into competition from other
outlets, but that is an awful lot of price increase that the
consumers have to pay befecre they get to that.

What we did with these documents, we took these
documents and compared them with another document we have,

PR 70. PX 70 is a book that Staples calls their pink book.
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This is a book where they track which competitors are in
which market. Again, they update ﬁhis thing routinely. They
are obsessed with the questicn whether Office Depot is
opening in their markets. The pink book describes what
cities COffice Depot is in, what cities OfficeMax is in and
what cities Staples is in. What we did was we tock that pink
book and we asked the guestion for Los Angeles, what
supersteores are there., For Sarasota, what supe}sto:es are
there? For Cincinnati, what's there, et cetera. If we found
Office Depot in the market, we took our crayon and colored in
the line red. If the pink book said Office Depot is not
there, we took a blue crayon and colored in the line to show
that Office Depot is not there.

Having conducted this exercise, the next picture
will show you what we found. What we fqund is when Office
Depot is'in the market, prices are low. When Office Depot is
not in the market, prices are higher. And where these stores
face no competition at all, the prices are the highest of
all. MNow, we have taken these charts that we have colored in
and we have provided to Your Honor the underlying document, -
which we put on the screen, and the colored-in version in
PX 3. 8o we have the colored-in version. Right behind it wev
have the underlying document, so Your Honor can verify each
and every point on each and every graph.

And it is throughout PX 3, and we took every one of
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these kinds of forms that_the parties gave us on the second
request and we tracked it for every one of these forms. And
we have that all in the book so that Your Honor can verify
it. And the patgern is remarkably consistent. Where Office
Depot is in the mgrket, the prices are lewer; and where they
are not, the prices are higher.

We tracked it over time. We tracked it over a
variety of different samples that the companies use to trace
their pricing.

We also, Your Honor, took the same charts and we
plottéd the charts to show not only the markets where Depot
is in and the markets where Depot is hot in, but also to show
the presence of the third office superstore, OfficeMax, and
to show those zones where thefe are no cdmpetito:s at all, no
office superstore competitors, that is. There were numerous
other type of retailers, but no other office superstores.

And again in PX 3, for each and every one of the documents of
that type that we received from the companies, we have
tracked the stores and we have created again a ceclored
version of that bar graph. This time we have rearranged it
to clump together stores with the same type of competition.
So, in this graph, what we have is the three-player markets
in bklue at the end. Those are the markets where there is a
Staples and Office Depot and OfficeMax. We then have in the

yellow the Staples-Max markets. We then have the
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no-competition markets. Again their term, not mine. And
then we have at the far right the Staples-Depot zones.

And again, the pattern is consistent. Where they
compete with Depot, the blues and the greens the prices are
low. Where they compete only with Max the prices are higher,
but not nearly as high where they face no competition, Tﬁat
is where they really raise their prices.

During the course of investigation we had the
opportunity to conduct a deposition of Mr. Stemberg, the CEO
and founder of Staples. And Mr. Stemberg came into the
deposition and brought z document with him. What
Mr. Stemberg said, to paraphrase, is, You guys are looking at
the wrong stuff. You guys are focusing on the wrong bundle
of products. Let me give you the bundle of products that you
ought to be focusing on. And we said, Okay, Mr. Stemberg, we
will look at thé bundle you would like us to look at.

Here is the bundle Mr. Stemberg suggested was the
appropriate sample to look at for consumable office
supplies. And what this sample shows is that where there are
three-player markets with Office Depot, prices are lower.
Where there are two-player markets with Office Depot and
Staples, prices are lower. But where Staples compete only
with Max, prices go up; and where Staples has no office
Superstore competition, prices go way up.

Again, Your Honor, throughcut this proceeding, we
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have been told that we are cherry-picking and that we are
picking out examples. We did our best to use every piece of
information the parties gave us. We went back after hearing
that statement the first time in this hearing, and we pulled
together another group of documents that have the pricing
information on them ¢f a type that we have summarized in PX 3
originally. There was a chart, one summary chart that showed
what it showed, but we decided to display that in the same
format.. And again it is the same picture.

It really doesn't matter what sample you choose,
whether it be the price-sensitive items, or the complete
sample or the non-price-sensitive items. And we have all of
those in your book. The picture is the same.

The next thing we did, Your Honor, was to take this
picture and simply do a numerical average: say, What is the
average price that consumers pay when they have got
three-player markets, where there are two-player markets of
Staples and Depot, where there are Staples-Max markets, and
where there are no-competition markets. There was a pure
numerical average, simply taking tﬁe number of bars, taking
the prices of each one, and dividing the total price by the
number of bars. And the picture that comes out of that again
reveals that on an average consumers pay more where there is
no superstore competition. Where there is Depot in the

market, they pay about 95 on this index. Where Staples and
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Depot are together, they pay about 96 on this picture,
roughly. Where Staples and Max competes, the prices go up to
about 99, 100. And then where they have no competition, they
go up to 107.

Again, we have provided backup for this in your
bock.

Finally, Your Honor, we have traced this picture
over time. And we show that for over time, again for each of
the time pericds where they gave us information, the picture
remains constant. Occasionally, the Depot-Staples markets
are slightly lower than the three-firm markets. But they are
generally of the same low range compared to what happens when
Staples compete only with CfficeMax or where Staples has no
competition whatscever, for each and every time period where
we track this.

And finally we did the same thing for Office
Depot. And again, the pattern emerges. Now, Office Depot's
pricing is much more variakle than Staples' priecing. So if
you look at the breakdown, the pricing is not as consistent
as the Staples pricing is. But if you aggregate the data and
lock at their average prices, Depot -- just like Staples ~=
charges more where they can because they have no competitien
in the red zones. And they charge less where they are forced
to compete, and they charge even less when they are forced to

compete with Staples.
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Now, let's go back to the breakdown Mr. Stemberg
suggested to us.

Your Honor, after this merger, each of those blue
zones that are currently three-player markets are going to
become Staples-Max markets. They will all become yellow, and
prices will go up and consumers will pay more. And each of
those green zones that are now Staples-Depot markets where
consumers benefit from competition will become ho—competition
zones, and prices will go up tc the top of that red line and
consumers will pay the price.

Your Henor, this answers the ultimate guestion,
will prices be higher? Can prices go up where there is no
competition? We have seen what has happened where there has
been no competition, and prices have been higher than where
there is competition. Now, when we came to this conclusiocn,
we thought that that was the end of it. But the parties
said, No, no, you have it all wrong. Prices are not higher
where we don't compete. You don't understand. It is not
true. It is neot true.

This last weekend, after working ﬁight and day for
about a month trying to get ready for this hearing, and
responding to the multiple binders we get daily from the
Respondents, we actually had an occasion to stop and look
through some of those binders. We found a document in

there. I have got one bar here covered, but I will reveal
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what is on the other side of that cover later on in my
opening argument.

This is their DX 1999. And unless I am reading it
wrong, what this document seems to show is that in
three-player markets prices are at 100 on the index; but in
Staples-only markets, prices are 110.5. And where they
compete only with OfficeMax, prices are 105. And where they
compete only with Office Depot, prices are 99.5. That is
about 11 percent price difference in the Staples-only markets
from the Depot competitive markets,

What do the parties say to all this? Obviously
they can't deny the price difference. They have it in their
DX's, so they have to say something.

Through this proceeding they have basically said —-
as best as can I determine, they have said four things.
First, well, I guess it is because the cost of doing. business
in the Staples-only zones must be higher. In all of those
places that have no other similarity, presumably, that are
Staples-only markets, and there are lots and lots of those
places, it must be that the costs are higher. Okay, they
said that teo us during the investigation and we decided to
check that out.

The second thing they said was, It must be the
presence or absence of other types of retailers that accounts

for these huge differences. It must be Wal-Mart. That is
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it; it must be Wal-Mart, they say. And then they say, Well,
it also must be scmething abdut the demographics of the local
area. After all, Bangor, Maine, is not the same as Los
Angeles, California, they say. Sc it must be the
demographics.

And finally, their final statement was, No, no, you
don't understand. Prices are not really higher: We have a
econometrician. We have a man that has a Ph.D and teaches at
MIT and he has a computer, and ycu put this data in the
computer and out the other end all of these price differences
evaporate. They disappear.

Again, we followed up on each of these statements
that they made, each of these explanations, to see whether it
could withstand scrutiny. So, first let's go back te the
first statement, costs. They say it is the costs,.

Let's look at a market, a single market. Let's
take Visalia, Califcrnia. WVisalia, California. That is a
market where Staples was there as the only superstore in the
marketplace. Visalia, California, was a red zone, a
neo-competition zene according to Staples' pricing policy.

But in June of 1995, after Office Depot entered Visalia,
California, all of a sudden prices in Visalia went down.
Originally, Visalia was a red zone where prices were at an
index of 1. -- I guess it is 112, Again,‘they are a high

price, no-competition zone. Price Zone 20 is what they call
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that, their high price zcne.

Then Qffice Depot enters the marketplace. They
reclassify Visalia, California, into theilr Zone 26 price
zocne. This is one of their Staples-Depct competitive zones
and prices plummet 9 percent. Your Honor, these Defendants
will not be able to show that all of a sudden one day in 1995
the cost of living in Visalia precipitously declined. That
is not what happened. What happened was that ﬁepot entered
the market and they were forced to lower thelr prices as a
result of competition,

Let's look at Jackson, Michigan. Again, August
1985; January, 1%96; May, 19%96. Zone 20 pricing for the
citizens of Jackson, Michigan. Staples-only pricing.
No-competition pricing in Jackson, Michigan.

Then, QfficeMax enters the marketplace. Jackson,
Michigan, is reclassified from a Zone 20 no-competition zone
té a Staples-Max zone, and prices plummet 6 percent. Again,
not as far as they went down in Visalia, because Depot has
net entered in Jackson, Michigan. And if we have this
merger, Depot never will enter in Jackson, Michigan. But the
prices go down.

Now, Your Honor, previously in the opening
statement you will recall that there was a reference in the
Staples' document to the entry of Depoct into New York, inte

the Long Island and New Jersey areas., And you saw a
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reference in that document to the effect on prices and profit
margins that that entry had on Staples. Let's show ycu what
happened on Long Island after Depot entered the marketplace.

Again, Staples was competing with CfficeMax on Long
Island. It was one of their yellow zones, Staples/Max
zcnes. Office Depot opens in certain locations in Nassau
County. And I am sorry, Depot, Office Depot entered in
certain locations on Nassau Cocunty in Long Islahd, and
Staples responded. They lowered their prices, but they
didn't lower their prices everywhere on Long Island. They
lowered their prices arcund the Depot stores in crder to
compete with Office Depot. That is the reference in the
earlier document that says this was our impact on our pricing
when Office Depot entered. These Defendants will not be able
to show one piece of evidence that the cost of doing business
on Long Island changed during this time period, December of
1996. Cost of living didn't fall, their prices fell; their
prices fell because Depot entered.

The second argument that the Defendants make is, It
is not really the superstores. The superstores really don't
matter. They are just another retailer. It is really all of
the retailers in the markets. It's the Wal-Marts, it's the
Kmarts, it's the c¢lub stores.

We went cut again and tested that statement. And

going back to the cities where we saw the newspaper ads
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previously, Charlottesville and Fredericksbkerg, we discovered
in fact in Fredericksberg -- where prices are high because
there is no superstore competition -- there are Wal-Marts,
there are Circuit Cities, there is a BJ's Club store. There
is & Kmart and there is a Target. In Charlottesville, where
prices are lower, there is a Wal-Mart, there is a Sam's
Warehouse club, there is a Circuit City, there is a Kmart.
So, the number of retajlers is the same. In fabt, the
identity of the retailers is virtually the same. The same
types of retailers are there. But in Fredericksberg the
prices are at the 106.1 level and in Charlottesville prices
are at the 94.9 level. What is the difference between
Fredericksberg and Charlottesville? The difference is that
Cffice Depot competes in Charlottesville. It is not the
other retailers.

80, the parties say, well, it must be the cost of
living, it must be the demographics, it must be the business
climate locally. We will test that hypothesis as well.
Let's take a bunch of cities which presumably the only thing
they have in common is that they have the same prices for
office supplies and Staples. Let's just take a variety of
cities. .

Let's take Santa Barbara, California. About
369,000 people, very high median income. 10,000 businesses.

Seven retail firms, and by this I mean chains like Wal-Mart,
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Kmart, Best Buy, those kinds of chains. And they only have
one superstere and that's 3taples, and their priqe index
107.8.

Let's contrast that to Yuma, Arizona. Population,
just over 100,000. Annual income, a third as high.
Businesses, one-fifth as many. Number of retailers, a little
over half as many. They do have one thing in common; that is
they both have Staples superstores, the Staples'face no other
superstore competition. The prices in Yuma are the same as
the prices in Santa Barbara, California.

The same comparison can be made with Pittsfield,
Massachusetts; Lancaster, Pennsylvania. Two cities of widely
different size demographics, etc. The prices are the same.
And it is the same as in Yuma, Arizona. The reason is these
are all in their red zone.

Again, this is not limited to Staples. We can see
the same pattern with Office Depot. If you compare Redding,
California, with New Orleans, Louisiana, those are two cities
about as different as we could imagine. One is in the rural
northern California area, with 147,000 people, with 4,000
businesses, with five retailers. New Orleans, 2 city of over
a million, major metropolitan center, 30,000 businesses, 6
retail firms. Office Depot pricing is the same. The reason
is in neither town do they face superstore competition. It

is not the demographics, not the costs, it is the competition
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that drives the prices down.

Again, Your Honor, a recurring theme here is going
to be what you hear made for litigation, and what you will
hear in this courtroom has to be contrasted with what the
parties say in their documents. Because if you go back to
the documents of what they actually do in the business world
as opposed to what they say they do, you find that they
understand this dynamic. They know that it is superstore
competition. They know it is not all of these other things.

Staples, for example, was assessing the impact of
CfficeMax's entry into Miami, Florida. And they were
assessing what hapﬁened to Depof's pricing when OfficeMax
enters Miami, Florida. And what they say in their document
is that the prices gc down when OfficeMax enters Miami,
Florida. And they don't say the prices went down in Miami
because cost of living went down in Miami. They don't say
prices went down in Miami because Wal-Mart opened in Miami.
They say, "Pricing levels today\versus prior to OfficeMax
entry." That's what they describe as the reason for the
price decrease.

Let's look at Office Depot's retai; pricing
memorandum. What Office Depot says in their retail pricing
memorandum is that it is the extent of superstore competition
with a lack of superstore competition that allews them to

raise their prices: This is BPX 139, Your Honor, and it also
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is in the PX 3 in the compilaticon of their documents. Our
company is divided intc price zones, says Office Depot. The
price zones are not based off geography or along district or
regional boundaries. It is based off of what competition we
have in the market and the pricing structure that that
competitor is using in their stores. We have one pricing
zone in our company that is made up of stores that don't have
any superstore competition. This zohe contains-the highest
priced stores in our company, as these stores do not have any
competition. They are the ones that make the link between
the amount of competition and their pricing levels in their
retail pricing memorandum.

When Staples looks at its own pricing strategy,
Staples makes the same observation that we make, Your Honor.
On the average, prices are highest in non-competitive markets
and lowest in highly-competitive markets, paren, three
competitors. The three-player markets. And again they make
the same observation when they are analyzing their major
competitors' pricing. This is Staples' interpretation of
Office Depot's pricing strategy. ©n the average, prices are
highest in non-competitive markets and lowest in
highly-competitive markets, in 2}l three superstores. .

In this courtroom, Your Honer will hear from the
Defendants that they are very concerned about Wal-Mart and

they are very concerned about Kmart. These are very
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aggressive competitors, and no one need be concerned about a
merger of the two leading superstores because Wal-Mart and
Kmart and these other retailers are out there. But when you
look at their documents, when you look at what they do in
business, what you find is that they don't consider Wal-Mart
and Kmart as the same kind of threat as another superstore.
For example, when they go out and look for sites to place
their superstores, the first question they ask is, What other
superstores are in this town? What other superstores are in
this region? What other superstores might be entering? And
they plot where the competition is.

What you see when they plot where the competiticn
is, they mark all of the retailers in the area and they ..ote
that Wal-Mart is there and they note that Kmart is in the
area. When it comes down to describing the competition, what
thef say is there is no competition in this market, There is
a Wal-Mart down the street, there is a Kmart down the
street. ‘There's a Sears, and J.C. Penney, and Phar-Mor, and
a Florence Mall, and a Piggly-Wiggly, but no competition,
they say. What they mean is, there is no superstore. That
was an Office Depot document, Your Honor.

Again, these documents are cited as PX numbers on
the bottom, but they are all to be found in your PX 3 book.
So that's probably the easiest place to find these documents

and the underlying records.
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But Staples feollows the same pattern., Staples geces
out lecoking for locations, they find the location and call it
a new small non-competitive zone. What they mean is, there
is no superstore. In the very next paragraph, they say
Staples' new store is located in a heavy retail area in the
center of town with good visibility and no competition. That
means ne superstores. The next sentence, co-tenants include
Best Buys and Sam's. Best Buy and Sam's are next door, but
they have no competition. When they measure their own market
shares, again, they measure their market share pased on the
number of other superstores in the market, as this market
share analysis shows.

Again, Your Honor, these documents are very recent
documents. They were all done in 1986, and they show what
these companies think is their competitive constraint. These
documents show that whether or not there are other vendors

that sell some office supplies, whether or not there are mass

‘merchandisers that sell pads of paper along with clothing and

plastic goods, et cetera, whether there are club stores that
sell a few office supply items, what these stores are
concerned about is another competitor that affers the broad
array, that offers the convenience of one-step shopping:
because they know know that business people and consumers
with home offices are going to go and pay sxtra if they have

to, to shop in an office supply superstore if there is no



10

11

12

13

14

15

1le

17

i8

19

20

21

22

23

24

25

37

competition.

Now, finally, with respect to their final argument,
that if you put all of this pricing data into a black box,
out the other end will come a document that shows that there
is no effect of superstore competition on pricing. We will
bring before the Court a world~class econometrician that will
tell Your Heonor, that if you do it right, the ecohometics
supports what all of their deocuments show, what all of their
pricing data shows, what all of the market data shows; that
competition does matter. And that it is not a situation
where the Defendants will tell you, Don't believe your eyes,
listen to me. It is a situation where the econometics
confirms and corrcborates the business records of the
companies and the perceptions of the companies when they
conduct their day-to-day business.

And again, Your Honor, we are not the only ones who
understand what the effects of this merger are going to be on
consumers. It is the received wisdom in antitrust
enforcement, the cardinal rule; that if other competitors in
the marketplace like the deal, it must be because it will
lead to higher prices and will be bad for consumers. Here,
the record is very clear. And in fact we got another DX
binder, I think it was Friday, that made the record even
clearer.

The third competitor, OfficeMax, loves this deal,
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and so do the analysts that follow its stock. One analyst
value line, fer example, has described the potential benefits
to OfficeMax if this deal goes through. OfficeMax is on
record as supporting this deal. And Value Line explains
why. The company, in this case OfficeMax -- this is an
advisory on OfficeMax —-- would benefit from the proposed
Staples-Depot merger. Indeed, gross would receive suppoft
from a more favorable pricing environment. Thatf is analyst
talk for higher prices. Both office Max and theé new
Staples/Office Depot will have considerable market power
after the deal is completed. At the very least, the risk of
a three-tier pricing structure in certain regions would be
averted.

Same commént made by Morgan Stanley, another
analyst. "The merger eliminates concern over three-player
markets. The just-announced merger of Staples and Office
Depot permanently eliminates the lingering fear of
intensified competition in three-player markets. The fear is
frequently raised in discussions of the office products
superstore.”

More rational pricing. The merger alsc suggests a
more rational pricing environment gecing forward. That is
what the analysts are saying, and that is why OfficeMax loves
this deal. And that is why OfficeMax' price goes up when the

prospects for this deal go up and QCfficeMax' price goes down
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wihen the prospects of this deal loock dim.

Now, Your Honor, Mr. Kempf and I have not seen
everything in this case eye to eye, but we have agreed on one
thing. And that is Mr. Kempf has repeatedly said this is an
unusual case. I agree it is an unusual case, but not for the
reasons Mr. Kempf cites. It is not because the theory of
this case is unusual or novel. ‘Antitrust law is, merger
laws, always been about preventing the exercise of market
power, preserving competition for the benefit of consumers.
What is unusual about this case is the detailed and
consistent pricing evidence that allows the Court to make the
judgment directly that these firms will have the power, the
ability to raise prices after this merger that they aon't
have where they compete. The Court need not rely on the
structural analysis and predictions based on structure.
Although we have that, clearly this is going to make a major
change in the structure. But we can look at the direct
evidence what they do, not what they say they do, but what
they do when they don't compete.

The issue in all antitrust cases is who constrains
pricing. Firms that constrain the other firms' pricing ought
to be included in the market. Firms that don't constrain
pricing ought to be excluded from the market. That is the
definition in the case law requires. What does it mean to

say & firm constrains? It means that competition keeps
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prices lower than they would be in the absence of
competition. Very strazigatforward.

This chart answers that gquestion. In the absence
of competition, prices are higher; and where there is
competition, prices are lower. The econometics confirms
these results, as Dr. Ashenfelter from Princeton University
will testify. The merger analysis reqguires ana;ysis of just
this question, and here we have the answer. The reason
consumers will pay extra if they have a superstore than if
they don't have a superstore is becauée the other
alternatives don't constrain the pricing. '

And let;s start by going bkack to DX 1999, the
Defendants' exhibit which shows that in fact superstores do
raise prices where they can get away with it. I teld you
earlier I would remove the cover of the last bar and I have
now done that. What the last bar shows is that independent
stationers cannot constrain the pricing of superstores at the
same level as other éuperstores. Where superstores compete,
the prices are down. Where superstores don't compete, they
raise their prices; And the reason is, if the only other
alternative that a consumer has is Baker's Cffice Supply in
Greenfield, Massachusetts, that consumer will pay even more.

Now, these Defendants want to end the inguiry with
the first two bars. They want to say, look what we have done

for the American public., We have lowered the prices of
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consumable office supplies. W= agree that they are to be
commended for having done that. We agree that 12 years ago
when these companies started thig industry, they provided a
real service to the public by bringing under one rocf all of
the consumable supplies that a customer would need and
lowering prices for that bundle of goods., And we are the
first to recommend them for a medal for having brought those
prices down te the 1i0 level. Buf that is not what this case
is about, Your Honor. What this case is about iz whether
consumers are entitled to the difference between 110 and 100,
the difference between superstore competition and no
superstore competition.

While £hese Defendants would like to get a free
pass and to say, "We have earned the right not to compete any
leonger bgcause we have brought prices down to here," the
antitrust laws don't buy such a free pass. The antitrust
laws provide for competition, as much competition as we can
get, because that brings prices even lower. And in the words
of Mr. Stemberg, that competition forces him to get more
efficient, forces him to look for lower costs and forces him
to lower his prices. That is what the merger laws are
designed to preserve.

The same situation applies to the mail-order
firms. Sure, you can get your office supplies from a

majl-order firm. But as the company documents indicate and
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as the evidence of the Third Parties indicates and as
Mr. Fuentes, the CEO of Cffice Depot, has testified,
mail-crder does not constrain the pricing. It doesn't keep
prices down to the same level. The best proof of that is the
fact that many mail-order firms have national pricing. If a
mail-order firm with a single price throughout the United
States was a price restraint, why is it that we see
superstores with higher prices in some stores where they have
no competition and lower prices in others? The mail-order
folks don't force them to lower prices as much, as much as
they have to do where they compete with other superstores.

The Defendants over the ;ast month have done an
incredible job of seeking out witnesses, of working night and
day and night and day to get witness declarations, of
cross-examining our witnesses in the form of what they call
their counter-declarations, bringing out all of the facts;
all of which was designed to prove, from my reading of them,
that Wal-Mart competes with the superstores or that Kmart
competes with the superstores or the mail-order firms compete
with the superstores. Well, it may be a little late for
this, but I think we could have saved them all of that
trouble.

Your Honor, we concede; if you mean by competition,
do these people sell some office supplies, absolutely. If

you mean by competition, would they like to have Staples'
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business for themselves rather than leaving it for Staples?
Absclutely. No doubt about that. Yes, they do compete, if
that is your definition ¢of competition. But that is nct the
definition of competition in an antitrust case. That is not
the definition of competition that the merger laws impose.
The definition of competition for purposes of the merger laws
is, "Do they constrain pricingz ™

So as much as we will hear over the naxt few weeks

-- or next week, I guess, about how much these other firms
compete, again, we stipulate they compete. They would love
to have tha; business., What they don't do is constrain the
pricing. And this chart is the proof of that. And for all
of the counter-declarations they have gone out and sought and
obtained, they have not been able to brezk the fundamental
fact of this case. If you get down to the facts and stay
away from the self-serving conclusions, the bottom line is
that superstores offer a broader variety of items. They
offer it under one rocof. They offer it in 12, 15, 20,000
square feet of selling space.

Any visit to these stores will demonstrate bhetter
than all of the affidavits in the world what the differences
are between the superstore and the Wal-Mart, what the
differences are between a club store and a superstore. There
are differences and those differences apparently are

important to consumers. And if they were not important to
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consumers, Mr. Stemberg would not be the success that he is
today. That would not have been such a great idea he came up
with. It is a great idea and consumers love it and consumers
will continue to shop there whether these two firms merge or
not. The difference will be whether consumers will get the
benefit of the competition.

And the declarations they have obtained do not
shake this fundamental fact. They don't shake the fact that
the superstores are a destination shopping place for people
that want this full service of office supplies. They don't
shake the fact that the pricing of superstores is higher
fsic] where they are forced to compete against each other.
And they don't shake the fact that others who have tried to
expand their office product line, such as Best Buy, were not
successful in doing it because they could not become a
destination for those shoppers.

Your Honor, from the first day we have suggested
that the Respondents will try to run away from these
documents, and the reason they will try to run away from
these documents is because they are trying to paint a picture
that is not reflected in their own business records. They
are trying to paint a picture for litigation that is not
corroborated by what they do in the real world, in the real

business world.

We have made an effort in our exhibits to organize
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the exhibits for the Court. We have provided one document,
PX 2, which is an annotated index of ocur exhibits. It lays
out in quotes from thé documents what the document is
designed to show. And we divide their exhibits into
categories. We have a category for strategic plans. We have
a category for industry background. We have a category for
pricing. We have a category for competitive ftracking. We
have laid it out in an organized and methedical way so the
Court can lcok up the evidence in a systematic way. It can
review PX 2 and figure out what is relevant and go to the
deocument and find the underlying evidence.

We have also put together PX 3 and 3(a). PX 3 and
3{a} is a compilation of the documents of these companies.
And we have attached the company document behind a
demenstrative exhibit such as you have seen here today;
oftentimes the photograph of the document and a section
pulled cut for easy reference what the relevance of the
document is. The complete documents are then backed, and
each one of these slides is marked with a PX number so you
can find the underlyipg document, review it, make sure that
what we represented is exactly what the document says.

In contrast, we have received binder after binder
after binder after binder. We have received them when we
were supposed to get them, when the opposition was filed, and

we received them every day since from the Defendants. And
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when we go through those binders, what we find is not
underlying business records. Out of those thousands and
thousands of exhibits -- if you put aside the two we got last
night that I have not had a chance to look at, there are 119
business records out of those thousands of exhibits. The
rest of them are made-for-litigation documents. The rest of
them are things like this; demonstrative exhibits, if you
will., I'm not even sure they qualify for that Eame. There
are newspaper articles.

You will hear a lot about the productivity loop in
this case, Your Honor. The ?eal productivity loop we have is
the following. An Office Depot or Staples employee will say
something te a reporter. The reporter will write it down in
the newspaper. The editorial writer will *take the quote and
put it in the editorial page, and they will cite the
editorial in their brief for evidence for the underlying
statement. We have DX's that refer to other DX's and that
refer to other DX's, and we find at the end of the day there
is no evidence underneath it. It is either a self-serving
statement, a letter, a company statement not verified, or a
conclusion by a company officer not supported by underlying
document. We will show as we go into the briefing stage
here, Your Honor, that their case is not based on evidence.
Thelr case is based on made-for-litigation documents,

made~for-litigation opinions, and made-for-litigation
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conclusions that belie everything that you read in their
documents. Let me give you just one example. Let's talk
about their made-~for-litigation efficiencies report.

COriginally, when this deal was proposed, and as in
all deals, the investment bankers were brouqht‘in. And the
investment bankers are there to give an opinion as to the
ratio, the price that is being paid for the company. Staples
is paying a price for Office Depot, and the boagd of
directors is analyzing is this a reascnable price to pay for
this company. And Goldman Sachs comes in and they are given
estimates from management what the cost savings will be as a
result of the transaction. And Goldman Sachs dutifully
reports what management's estimates are. And the Board of
Directors relies on that report and say the ratio will be
whatever the ratio is. They pick a price for the company,
that they are willing to spend for their shareholders' money
for this company, based on that report.

After the board decides to approve the terms of the
transaction and the price, the FTC sends out an investigative
letter. And the parties are now on notice that this
transaction is going te be scrutinized. When they get on
notice that the transaction will be scrutinized, they move
into high gear. Their lawyers tell them, you know,
efficiencies are really important. It will make a

difference. It could possibly make a difference what your
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cost savings are, what the size of these cost savings are.

So they go to work and they come up with a binder this thick
of numbers, numbers and numbers and numbers. The binder full
¢f numbers, though, doesn't tie into any of their business
records. The one thing it does do, though, it comes up with
this huge number as a bottom line. The huge number is based
on an assumption piled on an assumption, piled on an
estimate, piled on & guess. And they come in with this huge
number at the bottom line.

But a week after they come uvp with that number —--
actually that number is five times the number on the Goldman
Sachs report. A week or two after they cone up with this
number, the companies are required to file with the
Securities and Exchange Commission. And of course they are
required to tell the truth to the Securities and Exchange
Commjission, because there is serious liability if you don't.
And when they go to the Securities and Exchange Commission
they don't rely on the binder full of numbers. They dge back
to the Goldman Sachs report. And they tell the FTC and they
tell the investment community that the management's best
estimate of the efficiencies is the number one-fifth smaller
that appeared in the original Goldman Sachs report.

Here is a copy of the filing with the Securities
and Exchange Commission. And here is the statement that says

that the Goldman Sachs -- that the management estimate
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reflected in the Goldman Sachs report reflects the best
currently available estimates of management as to what the
cost savings are likely to be from this deal. So what they
are saying in this litigation is the cost savings are going
to be 3 billien dollars for what they told the Securities and
Exchange Commission is 688 million, about one-fifth the
amount.

This is the kind of made-for—litigatiﬁn document
that the parties are going to request that the Court will
rely on. And the parties are going te say the Court, on
behalf of consumers, cught to accept the risk that the big
number is never realized. The consumers ought to pay the
price if they fail to realize that goal of 3 billion dollars
in savings. Because if they fail to realize that goal of 3
billion dollars, consumers will end up paying higher andg
higher prices. If they do meet it, we will show that number
is not big enough to counteract the anti-competitive effect
of this transaction. They will ask the Court to rely on that
number, even though they themselves are naot zable to be put at
risk by telling the investment community to rely on it with
the consequences that flow from that kind of a
representaticn,.

Your Honor, the Federal Trade Commission has one
overwhelming advaptage in this case, and that advantage is we

have the evidence out of these companies' files. We have
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their documents. We have their pricing data, which establish
beyond debate the ultimate question in every merger case; can
these firms raise prices where they don't face competition?
And because we have that advantage, all of the charts and all
of the fancy video presentations that we are geing to see are
likely not going teo address that point. But that is the
central question and that is why we are here.today.

Your Honor, I would be happy to answef any
questions that you might have at this time.

THE COQURT: Now, not in opening statement. I think
that I will wait as we go along in the case and when we get
to closing arguments and I have heard all of the evidence for
both sides.

Are you finished, Mr. Cary?

MR. CARY: Yes.

THE COURT: Thank you very much for the efficient
and comprehensive opening statement. What I will do, and I
don't want to disrupt the audience here, but I will give my
reporter about a two-minute break to make sure she is
on-line. And we will come back and start up with the opening
statement of the Office Depot and Staples group. So, I will
take a short recess.

The rule is, on the public audience, if you would
leave your seat you lose it. So we will not be gone long.

The press can leave and come back. We will take a break for,



10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

51

we will say, five minutes and be right back. All right.
{Brief recess)

THE COURT: All right. Everybody get back in
place. We will be ready to go with the opening statements cn
behalf of Office Depot and Staples by Mr. Kempf.

MR. KEMPF: Your Honor, I have a set of the
documents we will be referring to. I think they will alsc be
on your screen up there. It gives you the option of looking
at it that way or this way. If they are hard te read you can
always read this. I have a set for the Government as well.
And my colleague, Mr. Smith -- assisted by Mr. Prentice, the
fellow wandering around behind over there —-- will be the
fellow helping with the charts. I made a number of them on
cards. For all of ocur whiz-bang stuff, I am a low-tech kind
of guy. 1In fact, I have an easel with a black felt-tip. We
have some stuff made up and some other things and they will
be helping me to walk through, since there is quite a bit.

THE COURT: All right, fine.

MR. KEMPF: Okay. Let there be no doubt that
Staples/Office Depot merger will bring about increased
competition, not lessened competition. It will bring abouﬁ
lower prices, not higher prices. And the increased
competition and the lower prices will not be limited to the
FTC's 42 cities or to just consumable office supplies; they

will extend to every city in America and te every product the
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new company sells. All office supplies, business machiﬂes,
office furniture, computers, you name it.

Good morning, Your Hencr, and may it please the
Court. Let me put some meat on those bones.

Staples and Office Depot, and more importantly the
combined company, have as their first commandment the
proposition that their success depends upon continuocusly
seeking to increase volume, to get constantly higher and
higher volume by decreasing the prices they charge the
customers. That is bedrock, Your Honor. Now, in a landmark
speech that was given in 1990 a fellow by the name of Stephen
Mandel -- and you will be seeing him; he will be one of our
witnesses, Your Honor. 1990, not a litigation-driven
document, a speech that he gave in 1990, he talked about
something that he coined the phrase for, the productivity
loop. This is a page out of his exhibit. You can see it
over here. This is actually from the 1990 speech he gave in
London.

And he talked about -- this.was the time when the
Wal-Marts of the world and the Toys "R" Us were also
exploding onto the scene, the category killers, that would
take some specialty or group of specialties and arive
prices. And consumers were starting to flock to their
stores. He gave what is really the seminal analysis of what

was going on, and he coined the phrase for the productivity
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loop. Mr. Cary referred te it and it is in a lot of
declarations. You will hear witnesses refer to it. It is
standard terminology in retail today.

What it talks about is superior execution driving
it. What it talks about is getting a lower cost structure
that enables you to charge lower prices. That will drive
higher sales. The higher sales will enable you to go back to
your suppliers and get still lower costs, and that will
enable you to drive lower prices; and so the cycle keeps
repeating itself. That productivity loop and the fundamental
reality of it is why the last decade these twe fine
companies, Staples and Office Depot have been able to deliver
lower prices. It didn't all fall down in the bar that
Mr. Cary had up there, one day. They came in and they
lowered prices and they lowered it again and lowered it
again. And they did it in every single market in America,
Your Honor, whether it was one competing firm, two, three, or
zero, .

Let's go back to the beginning. For Staples it all
began and the whole office superstore concept began in
Hartford, Connecticut, in 1985. Tom Stemberqg, the fellcw in
the corner with the blue shirt on, he had just been fired.
Ironically, he was fired because he was a little teo
aggressive, and the company he was with said, Maybe we can do

without him. A little too innovative. He came up with some
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ideas that they said, Well, maybe their time has not come
yet. He was sitting around and unemployed, and he maps out
on his kitchen table an idea where he is going to go next.

And he, with a fellow that ended up being his
financial backer, on Friday afternoons, they would drive
around looking for things that might work. And what he
finally fixed on was the idea of a store that would focus on
the sale of office products. And at his kitchen table he
maps out the business plan for that company. It is in the
evidence, that DX 1909, 7And let me read one passage from
it. This was at time when there was zero firm markets
everywhere in America. There was not an office superstore
anywhere. This is an imaginary office superstor: he was
talking about when he writes these words, "Staples, the
office superstore, will be a chain of deep discount office
products stores employing mass merchandising techniques. The
Staples concept uses the buying leverage of the relatively
new wholesale clubs to produce a retailing vehicle able to
maintain attractive margins while selling office products to
small white-collar businesses at prices 37 to 50 percent
below the alternative channels.™

Your Honor, that has been the guiding philosophy
both for Staples and for Office Depot; which, like Staples,
opened its first store in 1986, ever since. This high

velume, low price, core preductivity loop business strategy
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continues straight through to the day of the merger, Your
Heonor. That message that was sent cut on the day of the
merger was loud and clear. It was printed on a banner on the
podium when they amnounced it. It is in this photograph
right here. This is Mr. Stemberg up in corporate
headquarters in Massachusetts anncuncing the merger to the
pecple who were all gathered there. And the banner behind
him said it all, "Save even more." We actually have that
banner from the first day in the courtroom.

Do you guys have it over there?

When they announced the merger, before they met any
of the lawyers who are here at this courtroom, they knew what
they were about. The purpose of the merger is to save even
more. That banner and that message reflect the reality that
this merger will indeed lower prices. And how is it going to
do that? It is going to do it through huge merger-specific
efficiencies ffom the merger that will allow the cocmpany, the
combined company, to move to a whole new plateau of dramatic
cost savings that will be passed on, passed on under the
productivity loocp we talked about before.

As they get the higher volume -- we are combining
here twe companies, one of which has 6 billion in sales. The
other has 4 billion in sales. Combined, they move to the
higher sales level of 10 billion dollars. That in turn

enables them to back and get lower costs and provide lower
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prices. That is how it is done. It is not something -- it
is not generosity or a promise or anything like that. It is
the way that the business works, and it is reguired to work
that way under the fundamental business principles of the
proeductivity loop.

Now, to make sure that that message got out, the
two companies also launched a joint advertising campaign,
expressly committing to their customers from coést to coast
that they would receive lower prices. They wanted everybody
out there to know that that is what this transaction is
about. And so they launched an advertising campaign, as I
say, from coast to coast in a series of ‘ads. We had one
printed on our brief. This is a different one, and that is
DX 24, Your Henor. But the message is the same for all. The
message to all of them is the same. The new lower costs
derived from the new greater efficiencies will translate for
you, our customers, into lower prices.

These Defendants, Your Honor, will hot disappoint.
They will deliver those lower prices to the American
consumer. And as I say, they will do so not because, as the
FTC likes to say we are claiming, because we have good
intentions, because we are generous, because we are
beneficent, they will de it because the productivity loop
mandates that they do it. It is what they have always done,

it is what they do-now, it is what they always do. It is, in
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short, what they must do. Now, that business reality is
confirmed out there every day in the real world that this is
what drives them.

If you go home tonight, Judge, and turn on the
television set, this is the kind of thing you are apt to see
there.

(Tape played. Reporting waived by counsel.)

Your Honor, if you were inspired by that TV
commercial to go out and-lock for lower prices, and you say,
you know, "I think I will check over at Depot and see what
they can do on one of those items I saw in the ad," and you
call over there and the guy says, "Sure, I will check on that
for you." And he puts you on hold when he goes to check the
low prices, this is what you hear on their hold message.

{Tape played. Reporting waived by counsel.)

Your Honor, this is not litigation rhetorie, this
is the way they operate in the real world every day, day in
and day out. The notion that, after merging, Staples and
Office Depot as a combined company would suddenly reverse
field, do a complete about-face and pursue a strategy of
higher prices and a lower volume is not only wrong, it is
unthinkable. And make no mistake about it, Your Honor, you
cannot charge higher prices without having your volume
shrink.

As the Nobel laureate and economist Gecrge Stelgler
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once put it, consumers invariably obey one law as universal
as any in social life, they buy less of a thing when its
price rises. So a strategy that says, Let's raise our prices

-- to look teo some of Mr. Cary's charts -- 10, 15 percent,
what that will do is it will drive away customers in droves.
It will reverse the flow of customers from coming into the
store to going out of the store.

Now, during his remarks this morning,‘Mr. Cary
talked about how the past is a2 good indicator of the future.
Well, Your Honor, these companies have a 10-year track
record. It's a uniform history, a past as it were of
consuming ever higher volume through ever-lower prices. That
is the formula to enable them to achieve spectacular success
for themselves and for the consumers.

Before I turn to the facts, Your Honor, I want %o
spend a little bit of time reviewing some of the principles
of law. Let me start with product market definition. In its
brief the FTC says that they agree with us that market
definition is not an end to itself. But that is really where
we part company, because they are wrong when they go on to
suggest that therefore it makes no difference if they have it
wrong. And quite the contrary, market definition is very
important. And the reason it is important is that it helps
you to assess the merger's likely competitive effects.

Their own merger guidelines expressly provide that
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the very first step in merger analysis is -- and let me quote
it -- "to define the relevant product market." That is where
they fall off the track, Your Henor, right at the first

turn. The reason, of course, is that their product market
definition is a contrivance,

A wise non-lawyer friend of mine, when I was
discussing the case with him, said something that rang true.
He said -- you know, I was telling him whét their product
market definition is. He said that that product market
definition, "the sale of consumable office supplies through
office supply superstores," he said it has too many words in
it to be a reazl market. The purpose of their tortured market
definition, Your Honor, is to generate high BHI numbers.
Those are concentration numbers, the so-called
Hirschman-Herfindahl index.

Herfindahl-Hirschman, a couple of economists. They
had not been heard of until the early '80s. They had a
different test and somecne said, Hey, this is a different
whiz-bang test. We will calculate HHI numbers. We will
square market shares and do some equations to see how they
fit in. And the reason they have defined the market the way
they have, the way they have done it, it is the cld game.
Let's generate high numbers and then it will show that the
market is concentrated and the merger is troublesome.

Well, it is well to bear in mind, when looking at
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that exercise, the Supreme Court's admonition in its landmark
decisioq in the General Dynamics case. That was a case cited
in 1974. It is really the last major horizontal merger case
that the Supreme Court decided. There the Supreme Court
cautioned —- their word, not mine. Cautioned that, and let
me quote it for you. It says: Statistical data, quote, are
not conclusive indicateors of anti-competitive effects. Only
a further examination of the particular market,.its

structure -- remember, Mr. Cary earlier said you can skip the
structure. We have that, you can skip it.

Supreme Court didn't say that. They said: Only a
further examination of the particular market, its structure,
history, and probkable future can provide the appropriate
setting for judging the likely competitive effects of a
merger.

That is the merger. law, Your Honor. Not the
guidelines, not what he says, not what I said. That is the
Supreme Court.

Your Honor, the decisive and determinative facts
here are not going to change one iota whether the label for
the product market is consumable office supplies, office
supplies or chicken soup. Let me illustrate the point, Your
Honor, by again referring to the General Dynamics case
itself. That case concerned a merger of two coal companies.

The product market debate went like this: Do these two
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companies have over 23 percent of the coal market or do they
have less than 2 percent of the energy market? One socunds
high. The other sounds low. One sounds troublesome, the
other sounds comforting. What we said to the Court there, we
say to the Court here. More important than the labels for
the particular market are its structure, history and prokable
future. When you look at those, we said there and we say
here, then it will be clear that the merger posés no threat
to competition.

The Defendants in General Dynamics pointed ocut that
cocal is not scld in wheelbarrows anymore. It is sold by
dedicated mines that ship it to a power plant. And the
competition when that power plant is being built is intense.
Will it be a coal-fired plant, a nuclear plant? Will air
pollution concerns cause it to be gas-powered or oil-fueled?

Sc we said there as we say here, the broader
context is the most appropriate way to look at it. But the
underlying facts of the intense competitive rivalry at issue
there and here is not going te change depending upon the
particular label you give to the market.

Now, Judge Reobeson, in deciding that case at the
District Court level, recognized that. He found the
appropriate product market encompassed a variety of fuels and
not just coal. But went beyond that. And he emphasized, as

I have argued here today, that the facts are the facts and
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those facts don't change because of some label applied to
them. He went on to find also that even though he defined
the product-market definiticn in the broader context, even
were he to define it in the narrower context of coal only,
the merger transaction before him in that case would not run
afoul of Section 7, because of the same underlying facts that
would not change regardless of the label.

When it got up to the Supreme Court, they
affirmed. And in affirming they stated as follows,
confirming that Judge Recbeson's approach served him and
consumers as well. "By concluding that divestiture would not
benefit competition, even were the Court to accept the
Government's, the unrealistic product, the District Court
rendered superfluous its further determinations that the
Government also erred in its choice of relevant markets."

In other words, he said, "The Government has it
wrong. I see it this way, but I will look at it both ways."
When it got to the Supreme Court, the Government said, “Oh,
he made a2 mistake."” The Supreme Court said, "So what? He
locked at it both ways. The underlying facts didn't change,
and he was comfortable whichever way he lookgd at it."

Te sum up on this issue, Your Honor, we believe
that the sensible way to assess the transaction before you is
in the context of the broad marketplace for the sale of

office products. But in the end, the facts are what they
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are, Your Honor, and the labels won't change them. And it is
those inescapable facts, not'labels, that prove that this
proposed transaction poses no threat to competition in the
sale of office products, in the sale of cffice products —-- in
the sale of consumable office supplies scld through office
supply superstores, or in any product market under the sun.

Now, against that legal background, let.me turn to
the facts regarding product market definition aﬁd regarding
the whole issue of the sale of office supplies and how
competitive it is.

The reality is this, Your Honor. There is a
multitude of competitors out there in the marketplace every
day competing like crazy for the consumers' dollar that he
allocates to the buying of office supplies. And I have scme
of them on his chart over here. It shows they face a
multitude of different kinds. They have -- some people buy
manufacturer direct, like Dell and Gateway; mail-order. And
I'm going to talk more about these, as you'll recall
Mr. Cary did as well. Quill, Viking, Reliable and a whole
bunch of others -- including Defendants here, who have all
now gone into selling mail-order themselves.

Remember when we heard Mr. Lapinski last week, we
took his two receipts. And he was cne of their consumers
that said, "You can't lock to those people.” He only gave Us

two receipts. Both of them, he did it the way they said you
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can't do it. Mr. Cary said that is not a realistic way, but
the enly two receipts we got from him show he did it the
unrealistic way. In any event, those people are over here.

The Internet, explosive. That is the newest and
latest and it's another highly aggressive marketplace.
Retailers, ourselves, OfficeMax -- and then we do have a
bunch of other ones that he talked about this morning, that I
want to talk about these at some length this mokning. And
many of these people have turned in declarations and some of
them will be witnesses, Your Honor, as well as people over
here in this column. And there is deﬁlers and contract
stationers who business can turn to as well.

The consumer is in the middle, and he can look to
all of these places. And there is no restraint on him that
says, no, no, no, vou can't do that. As we will see this
morning, not only can they do that, they do do it. What the
Government says, and Mr. Cary said it again this morning, is
that all of the competitors other than OfficeMax and the two
superstores, Staples and Office Depot, they all compete in a
different way. They are different from the others, so you
can just ignore all of them and concentrate on those three.

But, Your Honor, the fact that these people all are
trying to get the consumers' dollars in different ways; one
offering delivery; another one saying, you know, we will do

your tax records for you; another one saying, we will do
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inventorg control; all of the different ways they go about
competing is the very essence of competition, Your Honor.
That is not an absence of competition.‘ %hat is what
competition is all about. It is the essence, not the absence
of it.

Let's go through them a little bit. They say for
the mass merchandisers like Wal-Mart, the consumer electronic
stores like Best Buy, the computer stores like CompUSA. They
all sell fewer SKUs. SKUs is a Stock Keeping Unit. Here are
two SKUs, a red felt-tip pen and a blue felt-tip pen. Each
cne a little different. They give it a different so-called
SKU number, Stock Keeping Unit number. And they say, these
folks, they sell less SKUs than the office superstores do, so
you can forget about them.

There is a long standing rule of thumb in
retailing, Your Honor. When I cross—-examined their expert,
he knew it without me even asking him. And one of our
witnesses, our expert witness from retailing, Mr. Siegel,
will tell you about it. It is called the 80/20 ruling. What
that says is 80 percent of your revenues come from 20 percent
of your products. Now, when he was depcsed, the witness from
Sam's Club, said, Gee, when it comes to office supplies, I
would say it is more like a 95/5 rule. And you will see that
deposition, Your Honor, because we took it on videctape and

we will have some excerpts we will be showing you.
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And what he meant by that, and as he testified, is
the 3KUs we carry, y>u're right, there is a lot less of
them. Bu£ gﬁess what, it is the heart of their business. It
is the 95/5 rule. Do we compete with them? You bet we do.
We picked out the key items they sell the most of. And
remember when Mr. Cary was up here and he said, Let me tell
you what consumer office supplies are. They are things like
pens and pads and Post-its. And he is right. if he gave you
a list of 10 or 15 more, as they do in their interrogatories
to us, when they say, "Here is generally what we mean, " that
is generally what all of these people have.

They don't -- what cone -- the way we try to get
them into the store is we offer a bigger number of SKUs. And
we say, we hope that that gets them there, and while they are
there, they buy what is the 95 percent. Other people offer
different kind of things. They try to compete in different
ways.

Wal-Mart -- Mr. Cary talked about one-stop shopping
and the convenience that provides. Wal-Mart has a bigger
store. You can one-stop shop there for a lot more than you
can one-stop shop in our place. And so they, they say we are
more convenient for your one-stop.

The mail-order pecple, what they say 1s, Guess what
we have got for you? We have got zero-stop shopping. You

c¢an take a look at ocur catalog at home, and you can call it
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and we will deliver it to your front doors.

Now, some people like to kick the tires. Some
people want te go in and pick it out for themselves. Other
people say no. My time, or time value for me is much better
to not get in my car and drive over somewhere. I would-
rather stay at home and spend less time looking at a cataleg
and order it that way.

Wal=-Mart. -Wal—Mart in his article unaer
productivity loop ~- whichlas I say was early on. Another
phrase that Mr. Mandel ceined was he referred to Wal-Mart as
the silent killer. And what he said was, you know, Wal-Mart
sneaks up on everybody. They don't -- pecple don't view them
as their traditional competition. They view them as -- to go
to the charts there. They are non-competitive. And so what
Wal-Mart does is, while everybody is sleeping, they sneak up
on you and they steal away your sales. And their sales now
are 100 billion dollars. I noticed a month or so ago the new
Fortune 500 came out, and they are the fourth-largest company
in America now. They have over -- 100 billion dollars in
sales. And of course, with that, they have huge buying power
and they have been able rather dramatically to increase their
participation in the competitive arena for the sale of office
supplies. And not only that, but they are accelerating it.
They are adding to it all the time.

In a sort of superstore of superstores, the way
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thét you can do that pretty easily, you just change the
allocation of your shelf space. If something is moving well
and you are making good money on it and somebody else raises
their prices and you want to take their business away, you
just add a few more shelves and put some signs and
advertisements out and tell people to come into the store.
And if anyone who suggests that Wal-Mart is not a factor,
whether it it's George Cary here or Tom_Stemberé a month or
two before the merger, is wrong. They are just wrong. Ang
you will be hearing testimony from a number of witnesses that
will tell you that, including the witnesses from Wal-Mart.
We, as I said, have some videotapes of them.

Now, you will be hearing declarations and live
testimony from & variety of other competitors, Your Henor,
recognizing not only the power of Wal-Mart in the office
supply competitive arena, but who see themselves —-— unlike
the way the FTC sees them -- as very effective competitors to
these companies and for everyone else in the sale of cffice
supplies.

The FTC says that you can also ignore the
traditional retailer. They are ancient history according to
the FTC. Well, many have fallen by the wayside, Your Honor,
but others are competing today harder than ever.
Collectively, they still account for more sales of office

supplies than any cther channel of distribution in the
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country. And they are trying to compete, as I say, aven
harder today than they have in the past.

They are doing that for a variety of wayé. One
way, they form buying groups. And they say, Let's get
together, all jein a buying group so we can get some of the
efficiencies that that produﬁtivity loop is talking about.
Maybe we can take a ride on that as well. What we will do,
we will band together. We will form a buying group. Instead
of 100, 200, 300 stores on their own, suddenly we will have
three or 400 of us buying together and we can get some of
these same efficiencies.

They have a hard time on this side of the room
seeing those efficiencies. People that do this for a living
don't,.

Another thing they have done, and this is another
witness that vou will be heafing, they have formed together
in a different way. ©One of our witnesses is a fellow named
Jonathan Ledecky. He is the fellow who is -- we have a chart
of this one -- yes, U.S. Office Products, Mr. Ledecky's
company. About a month ago I was reading an artiecle in the
Washington Post that said his company, U.S. Office Products
Company, 1s the fastest growing company in the Washington,
D.C., area. They were founded in 1994, and right now this
year they will have sales of over 3 billion dollars.

Can't enter? Nobody apparently told him that.
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Can't compete in the sale of cffice supplies against these
other people? Nobody told him that. What he did, he went
out and competed like crazy. And what he did, he came up
with a good concept. He said I will go arcund to these
irdividual stores and we will acquire them in exchange for
the company stock. And we will get a company that is
comprised of these people that are ancient history and we
will go out and grow our sales, and when we do that we will
get some buying power and we will be able to kick some butt
in the marketplace, as it were.

Now, there are some other people that have not
gotten the word yet, either, Your Honor. And if you take a
trip up to Boston, you rent a car at the airport and you turn
on the radio, here's the kind of thing you will hear in
Boston.

{Tape played. Reporting waived by counsel.)

Let me show you a couple of others, Your Honor,
because the story repeats itself over and over again, these
pecple that can't compete with us.

If you take a trip to New Orleans, this is the kind
of truck that passes you on the street. It is a local area
and they have a big sign on the side of it, the name of the
company, Warehouse Express down in New Orleans, Louisiana,
And what they have on the side of their truck is a big sign,

"We beat Qffice Depot prices, guaranteed."
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And let me show you another one, Your Honor. A
friend of mine sent this to me last weekend. Did I submit it
late? You bet I did. He took a trip up -- he is a lawyer in
New York City. He lives up in Greenwich. He knows I am
involved in the case. He went out over the weekend to a
place he shops for office supplies, the Marks Brothers
stationers, a local place, in Greenwich, Connecticut. And
this is what he picked up. Compare our prices.. They have
list of products, a list of our price, and the list of
Staples prices something that they can't compete against.
And at the bottom it says you can save 17.58 if you buy at
Marks Brothers Stationers.

Your Honor, none of these people have gotten the
word that they can't compete against Staples and Office
Depot. So in their ignorance, what they do, if they go out
and compete like gangbusters every single day.

There is another group, a big group that has not
gotten the word that none of these cther channels of
distribution are competitive against the cffice superstores.
It is the people who work over at the FTC; not the bigwigs,
the people down in the administration trenches, the people
that buy the office supplies for the FTC.

One of the things we did in the burdensome
discovery we served on them, is we said, "Tell us where you

folks buy your office supplies." And this is the list we got
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back from them. There is 100 names, plus, on here. What is
the total we came up to? 105 different suppliers. These are
the people to who they need to send a message. HNot from the
chairman. I think the people that work in the supply room
need to send a message to the chairman that says, you know, I
think you may have a little something wrong here. We buy our
office supplies at 105 different places.

.And let me tell you one other thing, four Honor.
When we dia this chart, we put a label on here, where the FTC
buys consumable office suppl;es. I said to the young people
who were working on this, let's not include anything except
consumable office supplies. Let's use their definition. The
rest of it, forget about it. What that meant, Your Honor, if
you look here under the K's, Kmart is not on this list. The
ieason it is not on this list is because Mr. Broyles —- he's
the fellow in the second chair there -- last August 21st,
said, "I think I need a lamp for my office, Where can I get
to get that office supply?” He took a trip to Kmart and
bought it there. Because it is not a consumable one, we left
it off the list. It is a conservative list.

Your Honor, the air of unreality that drives the
FTC's preoduct market definition is pervasive throughout its
papers. In their reply brief they have a passage. Let me
quote it to Your Honor. It says: When a consumer wants to

shop for a wide variety of office supplies and wants to
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compare alternatives, a mass merchandiser with limited
merchandise iIs not an effective substitute for an office
superstore.

It may or may not be true, but it is meaningless.
And the reason it's meaningless is that the customer they are
describing is a one-in;lo,OOO or one—-in=-50,000 customer. The
typical customer doesn't pull up in a van and take away 500
SKUs. The typical customer, and we have evidenee of this
already in the record from both companies, buys between three
to five items and'he spends between 25 and $50.

Now, maybe the rarer person who pulls up in a van,
the superstores could charge higher prices to. This person
that says, Gee, if I go to Wal-Mart I can't get everything.
If I retire tomorrow and I want to open up an office in my
home, I could go to the.superstore and get everything for
it. Although, what I would probably do, so I wouldn't have
to lug it around, instead I would go over to Viking and Quill
and make a phone call and have it delivered to the house. If
I wanted to I could rent a van and go to Staples or Depot or
Max and I could get more than I could get at Best Buy or
CompUSA or a lot of other places. But that is the rare
customer,

The typical customer is a different customer. He
buys three to five items and spends under $50. People deon't

walk through the front door with a bar code on their forehead
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or a computer chip there that tells us, hey, here is a
customer who wants a whole bunch of stuff. You can charge
him more because he can't get all that stuff at Wal-Mart.
And neither do they come in with a bar code that tells us
whether they are the kind of person that says, you know, I am
always going to shop at OfficeMax. I will always shop at a
superstore and I won't go to Wal-Mart. We don't know as they
come in and greet us, because we can't bar code read their
forehead, what kind of shopper they are.

And so what these companies dd, is what every
retailer in America does. They price to the marginal
shopper. They have to figure that the perscn who is coming
in the front door, since they don't know who he is, may be a
person wha comparison shops. He may be a person who is not
to fill up their whole office, but the more typical cusﬁomer
who is a person who is just locking for a few items. They
doen't have an ability to say, We will divide the store in
half. And the people who are in a van or don't comparison
shop, we will send them to the left side of the store where
we have the high prices. And for people who want just a few
items or who are compariscn shoppers, we willlsend them over
to the right side of the stcre where we have the lower
prices. It deesn't work that way, Your Honor.

And let me comment on one other thing on this

subject. It is the price, price, price conversation.
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Consumers seek value. Value is the catchall they seek. And
that is comprised nct of one item, like price; it is
comprised of a bundle of items. Value includesg delivery, It
includes convenience, it includes the breadth of selection.
And different customers value that bundle differently and
they also individually value it different over time. .And
every form of distribution and competition as they strive to
capture that consumers' office supply dollar is'always
increasing the level of competition.

They do it -- we talked about adding delivery.
Let's go backwards in time., 10 years ago, if you wanted
delivery, it would take you a week, maybe. Now it is
overnight. And in the Washington area here, they have a rule
that if you get the order in by 11:00 they will get it to you
at'5:00. Same-day delivery now. They'are not only competing
in different ways, each of them is improving all the time.
And when our clients, Staples and Office Depot, set out about
dramatically lowering prices, guess what, these other people
follow. They don't stand still: they would lose business.
They know they're in a competitive horse race. There is
action and reaction, and it is all going to value in a
variety of ways. Now, while they may not get it, the
consumars do and so do competitors.

One of the things that I did when I took their

expert's deposition last week, I asked their expert, "What
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about the views of consumers?" And this is what he said:
Consumer cpinion, I think that any merger investigation, the
position of informed customers and the views of informed
customers are something one should look at.

Well, Your Honor, here is there is an abundance of
informed consumer evidence. Thanks tec the Internet site, we
have the benefit of going through a lot of thoughtful emails
from individual competitors. I am sure Your Hoﬁor remembers
that discussion we had with you early on in the case. Those
people are not a bunch of yahoos, Your Honor, and they took
the time and the trouble to sit down and send the FTIC their
views when the FTC said, We want to open up an Internet. We
already counted them up, and overwhelmingly they support the
transaction. We went through and I would like to read a
pertion of cone of those emails to you. It is from an
individual consumer who tock the time to let the EFTC know
what his views are. He thought this was a good transaction.
I will read it to you. It is from the DX 1072, a long one.

I will read the highlighted part, Your Honor.

"My name is Gecrge Scalla. I am the retired CEO of.
Leach Maring, a Boston-based low margin hard-lined superstore
retail chain which, when I retired, was doing about a billion
dollars worth of business in New England from 30-plus
Superstores. With all due respect and humility, I would like

to give you a dose of retail reality. The net effect of this
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merger will result in lower prices for our nation's consumers
of products. Why? The retailer who ultimately wins is the
low-cost operater. The low-cost operator gets to that
position not only by managing expenses effectively but also
through purchasing efficiency, which is almost always brought
about by economies cf scale. In this case, Staples will be
able to get better merchandise costs as a result of their
consclidated buying power. These lower costs will enable
them to lower their margins so that their retails will indeed
be among the best in the marketplace for the preducts which
they sell. The American consuming public will benefit from
this merger."

Now, that is the kind of thoughtful response the
website elicited. The other consumers took time to write
letters to our executives, encouraging them not to knuckle
under and to fight the FTC on behalf of this transaction. I
want to take a moment to read just one of them. It is
addressed to Tom Stemberg, Staples' CEQ. That comes from a
13-year-old boy in Florida. And there is more practical
wisdom in this young man's letter than anything we have seen
out of the FTC. Let me read portions of this to Your Honor.

"Dear Mr. Stemberg" -- this is from a 13-year-cld

" kid.

"I saw you on TV Friday and it seemed to me that

you were the only person more angry than me. I am 13 years
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old and my grandfather lends me money to buy stocks. I
thought Office Depot was a cool store. Also, my aunt worked
there and she was always working very hard and late. This is
what the whole business was like and se I thought this would
be a great buy. I thought it was going to be even better
when I found out that Staples and Office Depot were going to
merge. But after I saw the closing Friday, and heard how ;he
Governmenp stopped the deal, I couldn't believe.it. I am now
$600 in debt."

We are going to come back when we talk about the
equities and talk about that, not in terms of this young man,
but in terms of all of the shareholders. Who do these FTC
pecople think they are? They talk about how prices are lower
for office supplies in cities who have more competition.

They say that as if there is no other place to buy these
products. Yecu can buy the same office supplies, though maybe
not with purple and yellow polka dots, at Wal-Mart, Publix,
Costco, Kmart, Winn-Dixie, Egghead, Toys "R" Us, K-Bee toys,
et cetera. This is his c¢losing line.

"I hope you don't give up and battle this all the
way. Good luck. Sincerely, Matt Scanlan.”

Let me contrast that evidence, Your Honor -- that
real world evidence, with the FTC's case. If they can make a
movie about this case, they would call it The Incredible

Shrinking Witness List. The plot goes like this. They start
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off on April 10th and they give you about 40 declarations
from consumers, suppliers and competitorﬁ. The next thing we
get from them, and we had to goad them into getting this, is
their tentative witness list. This is their ali-star line up,
the best supposed of the best. And on it we find 30 —-
excuse me, 20 -- more than 20. I think it is 21 of these
Third-Party witnesses. Next up was their revised witness
list, and that cut it down to just under 15 of the Third
Parties. A week ago today, we got their final witness list.
Now, they were down to six. Then, over the weekend, we got
their revised final witness list, which shows that the ETC
will call at most only three Third Parties.

We know those witnesses, Your Honor. We deposed
one of them and have declarations from two of the others.
Mr. Edwards of Kmart will testify that he certainly has no
basis to give any opinion that a combined Staples/Office
Depot would raise prices after the merger. We know that
because that is what he said in his deposition. Mr. Edwards
will also tell us when he goes to office supply vendors he
insists that Kmart get the same price for its supplies as
Staples and Depoct get. And if the two companies, the
combined company were able to get lower cost from vendors as
a result of the merger, he will insist on those same savings
for Kmart. Savings he will tell you that Kmart can pass on

to customers in the form of lower prices if it chose to do
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Mr. Gellman of Computer City, the second one that
remains on the list. He will provide even stronger testimony
on this subject of efficiencies that Mr. Cary is, oh, so
skeptical about. He will tell the Court from up there on the
witness stand, if they call him, what he has already
testified to and is in evidence by way of his declaration.
Based on his experience, the merged company ~-- iet me quote
it to you -- should be able tec negotiate greater discounts
from their suppliers and they could pass those savings on to
consumers. We know he will say that because he has already
said it. Mr. Gellman will, I am sure, go on to tell us that
when the FTC sent him the declaration they drafted for him,
it stated that Computer City had no intention of expanding
its line of office supplies, but that he wrote in by hand
next to it the phrase "at this time." And that he did that
to emphasize that in today's dynamically changing
marketplace, business plans can and must change to meet the
demands of the marketplace.

And he will testify in fact further, that after he
executed the FTC's declaration he added a new line of office
supplies that he picked up from Avery. And that even now his
company is reviewing the possibility of expanding that line .
further in the future. And most importantly, he would not

foreclose a decision to expand the selection of office
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supplies sold threough his company to meet the needs of home
and small office companies.

Finally, the only other witness list, the witness
on their list that they say that they still might call live
is Mr. Atkinson of BJ's Wholesale Club. And he will testify
that he certainly considers the office supply superstore a
competitor of BJ's in the sale of office supplies to home
office and small office business customers. Ana that
accordingly, BJ price-checks against the superstores.

Mr. Atkinson will go on to testify that he would conszider
expanding BJ's office supply products if a combined
Staples/Office Depot increased its prices, including through
an expansion of shelf-space that I talked about a moment ago
that BJ's presently allocates to office supplies. He would
welcome the opportunity to take customers away from Staples
and Office Depot.

There is, of course, Your Honor, a reason why the
FTC shrunk the witness list. It is no mystery why these
people vanished. After we were provided the long list, we
went out and talked to the people on the long list, the 40
declarants. Mr. Cary says, Onh, they did so much. They went
out and talked tc people -- of course we did.. We are the
Defendants. 1In my country you get a chance to defend
yourself when the Government sues you. And am I bashful or

ashamed we went out and talked to all of these people? I am
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proud of it. When we did, like Paul Harvey says, we got the
rest of the story. Ws cid something else, Your Honor. We
secured declarations from those people and those are now in
evidence.

Now, in our interviews, one of the things that was
most revealing to us when we talked with the declarants is
what the FTC didn't ask them. Because the FTC didn't want to
know about it. I will read_to you from one deciaration we
secured. It is from the CEQ of OfficeMax, whose name is
Michael Feuer, he was on FFC's final witness list we got last
week and he was just dropped over the weekend. The
declaration he provided is 19 pages long. The good news is I
won't read all 19 pages, but let me read a portion to you.

He says -- I am quoting from it throughout. "I
understand that one of the issues that the FTC considers
significant is whether substantial efficiencies will derive
from the merger of Staples and Office Depot. I believe the
efficiencies derived from the merger and the resulting price
competitiveness of the combined entity will be substantial.
OfficeMax's own history is a classic study in the
efficiencies and price reductions that can occur through wise
acquisitions and mergers. We have made four strategic
acquisitions of other office products superstores since 1930,
adding a total of 158 stores tc our chain. The larger the

chain OffijceMax acquired, the more efficiencies we derived
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and the more price competitive we became. That was the case
because a superstore's productivity loop creates a direct
correlation between size and price decreases. 1In my prior
declaration" =-=- that is the one he gave the FTC.

"In my prior declaration provided to the FTC I was
not asked specifically to address the question of what impact
I thought the merger of Staples and Office Depot quld have
on prices. For the reasons outlined above, I believe that
Staples/Office Depot is likely to lower prices as a result of
the merger."

Now, when Mr. Cary was up here he was talking about
an analysts report. He said, you know, competitors, if they
like it, that is a tip off it is anti-competitive. He said
OfficeMax loves this deal. There is a reason OfficeMax loves
this deal, and it is not the sinister one Mr. Cary would have
you believe. It is what Mr. Feuer states right in his
affidavit, and you will hear the same story from countless
declarations and from‘people up on that witness stand. It's
called dynamic efficiencies. What happens is when our
clients get these efficiencies, let's spell it out.

They go over to the producer and they say, we are
not a couple of 5 or 6 billion dellar companies, we are a
10-billion-dollar company. And our companies overlap less
than 50 percent right ncw. That's Mr. Cary's number, 46

percent. He said most of the companies don't overlap. They
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are in different areas. What they do is, they round out the
country arc it enables them to become for the first time a
true nationwide competitor. They now have 10 billion
dollars, and with 10 billion dollars and a true naticnwide
setup they can do national advertising for the first time.
They can get improved distribution.

They can go to these psople and say, Look, we can
figure out a way with this huge amount we will be buying from
you to make it a win/win sitvation. Not just a question of
beating up on somebody and saying, I am buying more stuff, I
demand lower prices. It is sitting down and working with
them, saying, "We will be buying a lot more here. Maybe we
can figure out a way to do this better. We can give you
lower prices. Consumers can get lower prices and we can make
out in the process as well.”

What happens is the same productivity loop story,
and you will hear that from a number of witnesses. Let me
get back to what Mr. Feuer said in his declaration, because
it is on that very subject. It explains why he and others
like the deal and, most of all, consumers.

Along with the direct price impact caused by
Staples and Office Depot cutting prices, there will be
further efficiencies throughout the industry that will
further decrease costs and price. Because Staples/Qffice

Depot will have additional pricing leverage with suppliers,
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they will demand lower costs and, in my opinion, will get
them. When they do so, I know that we will also demand the
benefit of any such supplier price decreases, and I trust we
will be treated equally. Others throughout the industry will
expect likewise.

Let me pause for a minute. I just talked about
Mr. Edwards from Kmart, and we already know that is what he
will testify as well. .

Back to Mr. Feuer. While I do not believe that
Staples/Office Depot will engage in a round of pricing
increase, if they did, OfficeMax would eat their lunch from
coast to coast. Nothing would provide a greater competitive
opportunity for OfficeMax than if Staples/Office Depot raised
prices, especially by a margin like 5 or 10 percent. First,
the entire corporate image and the ethos of Staples/Office
Depot would be vulnerable. The two éompanies have spent 10
years advertising to the world that they are paragons of
price cutting. Should the new entity start raising prices,
the public would be rapidly and prominently informed of that
fact, not just by OfficeMax, but by other competitors in the
OfficeMax products arena. The tarnishing of the
Staples/Office Depot image that that price boost would cause
a major boon to other office products competitors. We would
leverage it to the maximum advantage in every market.

Your Honor, Mr. Feuer's declaration is at DX 1788.
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In the first brief that we filed with Your Honor back on
April! 11, we emphasized that the FTC staff, from the outset
it sought to ceook the books, is the word used on the
evidentiary front. Let me emphasize in that regard that this
is not just a simple situation where each side secures
declarations that emphasize the evidence in the light most
favorable to it. The FTC's principal declarations in the
record here were not prepared after this case wés filed.
They were prepared earlier, during what has been referred to
repeatedly on this side of the room as the impartial
ihvestigation that they did before deciding to file suit. We
went out and talked to declarants, Your Heonor, and what we
found is the impartial investigation was neither impartiél
nor an investigation. Let's start with consumers.

The FTC staff got 15 or so consumers to execute
boilerplate declarations drafted by the FTC lawyers that all
told the same story on the surface. When we talked to the
individual consumers, we heard a different story. 1In our
brief and copposition we made a side-by-side comparison of the
two declarations of consumer witness Cindy Callaway down in
Tampa, Florida. A lot of our declaraztions come from their
declarants. We have scme we went cut and got on our own.

Cne of the things we did, we said, Let's take their "dec" and
let's pressure-test it. One of the people we pressure-tested

with was Cindy Callaway in Florida. This declaration they
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secured in their partial declaration, it echoed their party
line.

Let's make a side-by-side comparison of Declaration
1 and Declaration No. 2. Start with the FTC's. This is back
in February, two months before they filed this lawsuit. This
is during their impartial investigation. They wanted to go
to the commissjoners and say, "Look at the evidence we got
out there in the world as to what people's reactions are."
And this is what the commissioners, these commissioners who
ultimately on a three-to-twe vote decided that they would
challenge this transaction, they did so on the basis of the
stuff that you got with the filing of the Complaint. They
did it specifically on the basis of things like the Cindy
Callaway declarations and similar ones from other consumers.

"My name is Cindy Callaway. I am providing this
statement veluntarily to the FTC. I am business manager at
Green Acre Properties located in Tampa, Florida. One of my
responsibilities is to purchase office supplies for our
office. I purchase -- she made a little change on her own
here. ™I purchase ocur local walk in and shop office supplies
at the Staples store located near the office. Office Depot
and Staples are direct competitors and they are the only two
office supply superstores that I am aware of in Tampa."”

Sounds like she has limited options here. Next

paragraph.
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"Office Depot and Staples offer the best
combination of convenience, price and selection." Sounds
like something I heard Mr. Cary say earlier today.

"Unlike other retailers that sell ocffice supplies,
I can purchase all of my office supply needs at the office
supply superstores without having to go from store to store.
Supersteres' prices are also usually lower than other sellers
of office supplies. Other retailers such as wa?ehouse club
stores, Kmart or Wal-Mart or Circuit City or Best Buy do not
carry all of the items that I need.”

Just to confirm the boilerplate nature of these,
it's all the same list and all of the same locations.

"5. If the proposed merger of Staples and Office
Depot eliminated Cffice Depot as a competitor, prices may
increase at the remaining office supply superstore. If this
happens I would continue to shop there because there are no
satisfactory alternatives that would alleow me the convenience
of buying all of my office supplies at one store at a
reasonabkle price."

It is pretty powerful stuff. So we went cut and we
said, let's go down and meet Ms. Callaway and talk to her and
find out what the facts are. When we did that, we found out
a little bit more. The rest of the story, as I said, from an
old Paul Harvey news show.

First she says, "I am the same Cindy Callaway. I
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am the business manager of 3reen Acres Properties. I am the
same perscn that provided the declaration of the FTC. As set
forth in Paragraph 3 cof my declaration, I purchase, duote,
local walk in and shop office supplies.” That is the portion
that she had in pencil over here. When you read this by
itself, that will leap out at you what there is, what all of
that means. She explains it here.

"However, only 10 to 20 percent of my.pu:chaées
are made at these stores. 80 to %0 percent of our office
supply needs are purchased from Viking Office Supply." Teft
has that here. Let me take this down for a second. Viking
Office Supply is right over here, Your Heonor. They are a
majil-order firm. Their CEQ will be one of our witnesses.
They don't compete in this business and they are not an
optioen consumers can look for. As it turns out, this
consumer, onhe that they picked, gets 80 to 90 percent of her
office supplies there.

Continuing on. "Based on my experience, Viking
Office Supply is more convenient and is competitive in
pricing with Staples and Office Depot and sometimes cheaper.

"4.. Office Depot and Staples are the most useful
for purchasing unusual office supply items that you can't
find at Sam's Club, Wal-Mart and Circuit City and Best Buy.
If the prices are higher at Staples and Office Depot, I would

buy the item from Viking, which alsc has a broad selection.
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"5. There are many places in the Tampa Bav area
to shop for general office supplies." Most telling of all,
"It is a hotbed of competition.”

Finally, she says, "When I was interviewed by the
FTC, 1 was nct aware that Staples had taken out an
advertisement which states they intend to lower prices."

That is an ad like the one that we saw a minute
age, like this one right here.

MIf the merger is approved, if this is true, I
would favor a merger of Cffice Depot, Staples and Office
Depot." There is a little more to the story, Your Honor.

Now, Ms. Callaway was not the only one who flipped
on the FTC. There are others, and we have those declarations
as well. We even have good evidence from people that would
not talk to us. You remember Mr. Lapinski. I referred to
him earlier. He was too busy to back-up his and declaration,
and the only thing he gave us was two receipts. And as I
said earlier, the two receipts prove the opposite of what he
said in his declaration. When we were left to ocur own, I
went back and said, "What else can we find out about
Mr. Lapinski?" And turned out he had an account at Staples.
50, we said, "Let's pull together what he has.” This is kind
of revealing. This is his -- from our accounting records,
Mr. Lapinski's office purchases for last year and this year

so far.
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One of the thirgs it shows is, again, these
customers don't walk in and say, T am a
consumable-office—supplies-sold-through—superstores
customer. They céme in to buy stuff. Mr. Lapinski did just
that. They buy a variety of things. Equipment, not part of
their case. Their declarant buys more than twice as much
equipment as he does supplies from us. That tells us a lot
of things, Your Honor. It tells us among other things, do we
really want to gouge this fellow on what is the one~third, or
actually he buys his biggest use, is at our copy center,
which is also not part of this case. You say to yourself, if
he is buying a theusand dollars, and buys 20 percent of it as
office supplies, do we really want to stick it to him? Do we
want to gouge him so he deesn't buy all of these other things
we are selling to him? And another thing it is telling you,
it is a list like Mr. Cary talked about. When we talk about
a list of office supplies, here are the kind of things he
buys: Envelopes, file folders, audiotapes, appecintment
books. Appeointment bcoks -- let's pause on that. That is
the Daytimers and stuff like that.

One of our exhibits —-- I was not going to refer to
it teday, but I know it is in our DX 3. We go back five or
six years ago, the number one supplier, the number one seller
of those kind of things was Dave Fuente's Company, Office

Depot, and second was Staples. Now they are fourth and fifth
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on the list. Who is number one? Wal-Mart is number cne.

And you go through Mr. Lapinski's list; and if you
do the shop around, the site visit thing we talked about,
these kind of items are at virtually every single place that
you gec. These are the 95/5 rule. Mr. Lapinski might not be
able to bﬁy the cddball stuff we use as our competitive
strategy to get him in the store, because we want him in the
store to buy our 95 percent of cur revenue. We'just have a
different hook to get him in there. He buys this stuff that
you can buy at all of the other places. All of these things
back on DX 6027, that lists all of these places that you can
buy.

THE COURT: How are you doing timewise?

MR. KEMPF: I think I am at a point somewhere where
I would take a break, Your Honor. Let me look at my notes
here. I can finish up in about two or three minutes before a
break.

THE COURT: Great. All right. I won't stop you.

MR. KEMPF: Let me turn to competitors, Your Honor,
and when I finish that I will turn the statistics. And I
will take a break before I turn to statisties.

THE COURT: All right.

MR. KEMPF: Same story, Your Honor. You know, when
ne was up here at the podium, Mr. Cary talked a lot about the

declarations. What I want to de is just read them. And I
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have already covered several of them from competitors. Let
me just do brief excerpts from two more declarations and cne
deposition.

Let me start off with the declaration Mr. Zenner at
Office One. He says, "After I received a subpoena from the
FTC, I agreed to a telephone interview by the FTC. During
that interview I discussed the office supply market in their
proposed Staples/0ffice Depot merger. I expectéd the merger
to be approved, and much of what I said to the FTC was
pro-merger. Indeed, from an analytical viewpoint I believe
that the merger will result in increased purchase power and
lower prices for consumers.”

Next, let me turn to the declaration for Mr. London
at ﬁest Buy. And again I won't talk about it, I will read
it.

"Contrary to the incorrect statements made in the
draft declaration the FTC wanted me to sign, Best Buy
actively price-checks our competitors, including price-checks
of the office superstores. In my prior declaration I stated
that Best Buy's experience suggested that a retailer may not
be able to successfully complete against the superstores in
the office supply business without offering similar size
facilities, a similar range in size of SKUs and a similar
level of service. 1In a draft prepared by the FTC it was

stated that Best Buy's experience suggested that a retailer,
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quote, cannot, close guote, compete against the superstores
and that, quote, tec accomplish this feat would take years and
I know of no retailer today that is willing teo undertake such
a risky venture, close guote., That is what the FTC wanted me
to say. I refused to sign on the FTC's draft declaration of
those statements because, as I stated to the FTC, I don't
believe that they are true. It is my understanding that
other retailers can and do offer a large variet} of office
supply SKUs and have a large share of office supply sales.”

Finally, Your Honecr, at deposition, Mr. Pratt of
Sam's Club testified as follows:

"Q: Did you tell the FTC that Sam's Club does not
view the office superstore —- the office supplies superstores
as competitors?

"A: No, I did not tell him that.

"Q: In fact, didn't you tell Mr. Fishkin and the
FTC you viewed the office supply superstores as competitors
for office supplies?

"A: Yes, I did. ¥Yes, I did."

And continuing on,

"Q: The sentence in the draft affidavit provided
by the FTIC says, quote, Staples/Office Depot and OfficeMax
are not our primary competitors for office supplies, end of
queote. Do you see that?

"A: Yes, I see that.
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"It is not in the declaratiocn you signed, is it?

"r: No, it is not.

"Q: The reason it is not in the declaratien that
you signed is because it is not true, is it?

"A: That's correct."

Cne more thing, Your Honor, when it was out seeking
declarations, the FTC never asked the key question. Instead
of just asking what would happen if there were a theoretical
price increase fellowing the merger, the FTC should have
asked what would happen if there were an actual price
decrease following the merger. If they had asked that
question, they would have found out that such an occurrence
would lead even more consumers to go to the combined company
stores to buy their office supplies. It would enable the
company, as it's seeking to expand its volume, to get a
bigger and bigger share of the 90 percent of the marketplace
it has not penetrated yet. That is one of the things --

Mr. Cary referred to grocery stores. A couple of times big,
big difference. The superstores account for about 10 percent
of the 180 or so billion dollars sales each year in office
supplies. If they can do this, if it is two grocery stores
competing, the only thing it can téke it from is anAther
grocery store, basically. Here, there are ail kinds of
channels of distribution, and there is a tremendous

oppertunity te increase your volume because you are not
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taking it from QfficeMax. You are taking it from a whole
variety ¢f other channels of distribution.

Your Honor, I am about to turn to the statistical
case, and this is a good time to take a break.

THE COURT: I think it would be, if you are going
to go to statistics. We better have lunch and we will be
back. We will recess. Thank you, so far, for the opening
statement. We will be back at 1:30 and we will begin at
1:30.

THE DEPUTY CLERK: Al)]l rise.

{Court Recessed For Lunch)



