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INTRODUCTION

In response to the FTC’s emergency motion, the hospitals argue that
Novant’s acquisition of Lake Norman Regional (LNR) must take place without
delay because LNR—which is currently profitable—is in fact failing. The stringent
Supreme Court test for a failing-firm defense requires the acquired firm to face a
grave probability of imminent failure. The district court did not cite or apply that
test at all—and in the preliminary injunction proceedings below, the hospitals did
not assert it or argue that LNR would close absent the merger. LNR is a stable,
profitable hospital nowhere close to imminent failure. The district court erred as a
matter of law in leaping to the conclusion that LNR was effectively a failing firm
without applying the rigorous framework precedent requires.

Arguments that an acquired firm is weak but not imminently failing must be
scrutinized under an established weakened-competitor test. The hospitals do not
seriously dispute that the district court did not properly apply that test either. And
they effectively concede that the court relied on considerations regarding a hospital
outside the relevant antitrust market when declining to pause this transaction.

The hospitals wave away governing precedent and raise irrelevant factual
issues. That misdirection does not undermine the FTC’s strong showing that an
injunction pending appeal is needed. The district court’s fundamental legal errors

threaten to permit the consummation of a $320 million transaction that will harm
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vital hospital competition in North Carolina, raise health-care costs for local
residents, and be extraordinarily difficult or impossible to unwind later. The Court
should temporarily enjoin the merger pending this appeal.

I. THE FTC IS LIKELY TO SUCCEED IN THIS APPEAL

The FTC has shown a strong likelihood of success on appeal, and the
hospitals’ contrary assertions all fail.

1. The hospitals argue that merger analysis “compar[es] what may happen if
the merger occurs with what may happen if the merger does not occur.” Br. 12-13.
True enough, but established legal doctrines govern that assessment. A district
court may not jettison clear law under the guise of a “holistic” analysis ungrounded
from core antitrust principles. See Br. 12-14; A155. While the hospitals ask the
Court not to apply the legal frameworks applicable to their failing-firm or
weakened competitor arguments, Br. 14, no precedent permits that rogue approach.
Indeed, the Third Circuit rejected a similar attempt to circumvent the rigorous
efficiencies framework by recasting asserted efficiencies as “procompetitive
benefits” that the defendants there argued could be considered more generally.
FTCv. Hackensack Meridian Health, Inc., 30 F.4th 160, 175-76 (rejecting
argument “that procompetitive effects must simply be weighed in the balance
together with anticompetitive effects when considering whether [defendants] have

rebutted the FTC’s prima facie case”™).
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The district court’s sidestepping of legal frameworks was especially
egregious in its treatment of the hospitals’ rebuttal case. For instance, the hospitals’
response here is premised on the idea that LNR is failing and will close absent the
acquisition. See Br. 4-5. But the hospitals never raised this argument during the
preliminary injunction proceedings below. And, while labeling LNR as likely to
fail, the district court did not apply the legal standards that courts—including this
Court and the Supreme Court—have developed for evaluating failing-firm claims.
The failing-firm defense requires, among other things, that the acquired firm face
“grave probability” of imminent failure and that the acquiring company is the only
available purchaser. E.g., Int’l Shoe Co. v. FTC, 280 U.S. 291, 302 (1930); Mot.
13-15. The hospitals do not dispute that the district court never made findings that
would satisfy those strict requirements. In fact the opposite is true: The district
court found that LNR is “profitable” and that the hospitals’ “doomsday
characterization is mostly inaccurate and certainly exaggerated.” A99-100. The
district court’s “view,” articulated 45 pages later, that LNR “will most likely close
in the foreseeable future” thus contradicts both the hospitals’ arguments and the
court’s own findings. A146.

Nor do the hospitals seriously dispute that the district court did not properly

apply the weakened competitor defense, which succeeds in only “rare cases.”

Steves & Sons, Inc. v. JELD-WEN, Inc., 988 F.3d 690, 714 (4th Cir. 2021) (cleaned
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up). The defense requires a showing that a firm’s weakness (1) “cannot be resolved
by any competitive means” and (2) “would cause that firm’s market share to
reduce to a level that would undermine the plaintiff’s prima facie case.” Id. The
district court did not assess whether the hospitals had made this showing, instead
assuming that LNR’s market share would drop to zero. A144, A146. The court’s

failure to examine how weakened competition would affect the HHI and market

concentration analysis was error.' See FTC v. Penn State Hershey Med. Ctr., 838
F.3d 327, 336 (3d Cir. 2016); see also FTC v. H.J. Heinz Co., 246 F.3d 708, 725
(D.C. Cir. 2001) (when a “district court incorrectly assesse[s] the merits of the
appellees’ rebuttal arguments, it improperly discount[s] the FTC’s showing of
likelihood of success”). Contrary to the hospitals’ argument, the FTC is not
“fixat[ing] on statistical modeling,” Br. 14—it is applying the black-letter law of
this circuit and others.

2. The hospitals’ attempt to characterize this $320 million acquisition as
insignificant also fails. They claim this is a “small hospital transaction,” and that
LNR’s size relative to Novant “reinforc[es] [the deal’s] minimal competitive
effects.” Br. 12. First, a $320 million purchase is not a “small” transaction. In any

event, the relatively smaller size of an acquired company does not exempt the

" HHI is an econometric tool used to assess market concentration. See Mot. 5;
Al42.
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transaction from the antitrust laws.” FTC v. Food Town Stores, 539 F.2d 1339,
1345 (4th Cir. 1976) (“The fact that the markets in which the firms compete may
be small is irrelevant under the Clayton Act, and does not affect the legality of the
merger.”). To the contrary: “the creation of monopoly and the loss of competition
involve the acquisition of the small and the weak by the big and the strong.” Kaiser
Aluminum & Chem Corp. v. FTC, 652 F.2d 1324, 1341 (7th Cir. 1981).

3. The FTC showed that the district court committed clear legal error by
relying on effects at a hospital outside the relevant antitrust market to conclude that
the acquisition likely was not anticompetitive. Mot. 18; see A144 (discussing
Davis behavioral health hospital). Davis “is outside the relevant product market,”
and the Supreme Court has held that “anticompetitive effects in one market”
cannot “be justified by procompetitive consequences in another.” Mot. 18 (quoting
United States v. Phila. Nat’l Bank, 374 U.S. 321, 370 (1963)).

The hospitals do not even try to defend the district court’s mistake on this
front. The most they can muster is to weakly contend that “Davis’s closure was not
dispositive to the analysis.” Br. 18. But the hospitals offer no support for that

argument other than citing to the district court’s opinion—which contains no such

> Nor is this case out-of-line with the FTC’s recent hospital merger challenges—
for instance, in FTC v. John Muir Health, 3:23-cv-5952 (N.D. Cal.), filed in
November 2023, the hospital to be acquired had 123 beds, the same number as
LNR. That transaction was abandoned in December 2023.
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statement. To the contrary, the district court offered Davis’s closure as the “[f]irst”
reason it regarded the hospitals as having rebutted the FTC’s prima facie case.
A144. The hospitals now implicitly concede that this first reason was based on
legal error, and this Court has held that a district court “abuses its discretion in
denying preliminary injunctive relief when it misapprehends the law with respect
to underlying issues in litigation.” Vitkus v. Blinken, 79 F.4th 352, 362 (4th Cir.
2023) (cleaned up).

4. The hospitals repeat the district court’s error in treating the FTC’s prima
facie case, and resulting presumption of illegality, as “weak.” Br. 11. Viewing the
case through that lens is legal error that constitutes an abuse of discretion and
demonstrates the FTC’s likelihood of success on the merits. Noting “the thin
margin by which the proposed hospital purchase satisfies the Merger Guidelines”
thresholds for a presumption of illegality, the court asserted that this margin meant
“the [c]ourt must cautiously apply any presumption of illegality and carefully
analyze 1if the non-mathematical evidence corroborates the likelihood of future
competitive harm.” A143; see also A155. The hospitals repeatedly latch on to that
incorrect notion in their opposition in this Court. See Br. 2, §, 11.

When market concentration evidence triggers a presumption of illegality,
that is a powerful indicator the transaction is likely to have anticompetitive effects.

The Merger Guidelines and courts recognize that “[a]nticompetitive effects can
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occur at” market concentration thresholds on the low end of the Guidelines range.
Hackensack, 30 F.4th at 172-73. As the Supreme Court has explained, “the fact
that a merger results in a less-than-30% market share, or in a less substantial
increase in concentration than” was at issue in that case “does not raise an
inference that the merger is not violative of” the Clayton Act. Phila. Nat’l Bank,
374 U.S. at 364, n.41. When the HHI concentration and increase numbers clear the
Merger Guidelines thresholds, as they did here, there is a presumption of illegality
regardless of the amount by which they exceed those thresholds.

Additionally, the district court (like the hospitals) was simply wrong in
characterizing this as a close case. The hospitals’ own expert concluded that

Novant and LNR’s post-merger market share would be 36.8% with an HHI of

5,006 and a 230-point increase.” A142-43. The HHI increase is more than double
the 2023 Guidelines threshold of 100. And the overall HHI is well over twice the
applicable threshold of 1,800. That latter number far exceeds the corresponding
numbers in Hackensack that led to an injunction, 30 F.4th at 172-73 (total HHI of
2,835), and—as the district court acknowledged—*both” numbers are relevant

here, A142.

* The FTC’s expert calculated a post-acquisition market share of 37% with an
HHI of 4,886 and an increase of 288. A142-A143. The district court did not choose
which set of numbers to adopt.
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The substantial market concentration numbers confirmed the truth on the
ground that the district court recognized: the post-acquisition world will feature a
powerful duopoly. A143 n.27. There was thus no cause for the district court to
“cautiously apply” the presumption in this case. /d. Instead, the court should have
approached this merger with great skepticism because “[i]n a duopoly ...
supracompetitive pricing at monopolistic levels is a danger.” Heinz, 246 F.3d at
724 n.23. The court committed legal error by casting doubt on the strength of the

FTC’s prima facie case, and for this reason too the FTC is likely to prevail on the

merits.} See United States v. General Dynamics Corp., 415 U.S. 486 (1974)
(“[T]he Government [can] rest its case on a showing of even small increases of
market share or market concentration in those industries or markets where
concentration is already great or has been recently increasing|.]”).

5. The hospitals’ remaining arguments likewise do not undermine the FTC’s

likelihood of success. The hospitals claim the FTC’s structure is unconstitutional,

* The FTC will demonstrate in its merits brief that its case was stronger still
because the district court erred by selecting an unduly broad geographic market.
See Mot. 13 n.2. The district court acknowledged that the hospitals’ expert found
that the narrower market the FTC identified (the Eastern Lake Norman Area)
satisfied the hypothetical monopolist test. A141. That should have been the end of
the matter: The district court recognized that when this test is satisfied, “the
candidate geographic region is a relevant geographic market.” A138. The FTC is
very likely to succeed on this issue on the merits, and if it does the relevant HHI
numbers will be even more lopsided, undercutting any notion that this case
“barely” met the threshold for presumptive unlawfulness.
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but the district court properly declined to address constitutional arguments below.
See Br. 21-23; A131 n.21. This Court ordinarily does not address arguments the
district court did not reach in the first instance. Educ. Media Co. at Virginia Tech
v. Swecker, 602 F.3d 583 n.2, 588 (4th Cir. 2010). This 1s especially true of
constitutional arguments, as it is “a well-established principle governing the
prudent exercise of this Court’s jurisdiction that normally the Court will not decide
a constitutional question if there is some other ground upon which to dispose of the
case.” K & R Contractors, LLC v. Keene, 86 F.4th 135, 148-49 (4th Cir. 2023). In
any event, similar constitutional attacks on the FTC have been rejected by
numerous other courts and are inconsistent with longstanding Supreme Court
precedent. See, e.g., [llumina, Inc. v. FTC, 88 F.4th 1036, 1046-47 (5th Cir. 2023);
Leachco, Inc. v. Consumer Prod. Safety Comm’n, No. 22-7060, 2024 WL
2822147, at *¥9-12 (10th Cir. June 4, 2024).

The hospitals also improperly raise their own challenge to the district court’s
decision, arguing that the district court’s product market definition was “legally
flawed” because it did not include outpatient services. In the absence of a cross-
appeal, this finding is not open to consideration by the Court of Appeals. See El
Paso Nat. Gas Co. v. Neztsosie, 526 U.S. 473, 481 (1999) (cross-appeal rule “is
meant to protect institutional interests in the orderly functioning of the judicial

system, by putting opposing parties and appellate courts on notice of the issues to
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be litigated and encouraging repose of those that are not”). In any event, it is well
established that inpatient general acute care is a relevant product market. See, e.g.,
Hackensack, 30 F.4th at 166; Hershey, 838 at 338; FTC v. Advoc. Health Care
Network, 841 F.3d 460, 468 (7th Cir. 2016).

6. Finally, the hospitals improperly accuse the FTC of delaying its motion
for an injunction pending appeal in the district court. This accusation is baseless
and ignores the realities of federal agency litigation processes—which involve
multiple levels of review by agency officials—as well as the obvious need for any
litigant to analyze a ruling before appealing it and seeking emergency equitable
relief.

Immediately appealing a district court ruling—and seeking emergency
relief—without a considered analysis of that ruling does not serve the interests of
the judicial system, the parties, or the public. In some cases, it can require several
days or more to evaluate the decision and receive necessary internal approvals.
That 1s a critical reason why temporary restraining orders in FTC merger cases
build in a waiting period following a district court’s denial of a preliminary
injunction before a transaction can close.

Here, the FTC filed the motion and notice of appeal as soon as was
practicable given the need to follow internal procedures and to secure authority to

pursue an appeal. After receiving the district court’s order on a Wednesday

10
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afternoon, the FTC immediately began analyzing the decision, filed the notice of

appeal as soon as authorization was received, and filed the FTC’s 15-page motion

for temporary injunctive relief shortly after noon the next day. The FTC then filed

a 22-page motion in this court at 10:33pm the following evening. There was no

undue delay.

CONCLUSION

This Court should issue an injunction barring the acquisition of LNR

pending appeal.

June 14, 2024
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