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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. 

NOVANT HEALTH, INC. 

and 

COMMUNITY HEALTH SYSTEMS, INC., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 5:24-cv-00028-KDB-SCR 

UNREDACTED VERSION OF 
DOCUMENT SOUGHT TO BE 
SEALED 

DEFENDANTS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
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being graded by Leapfrog, has maintained an “A” grade, and is ranked second out of 336 

hospitals in its Vizient cohort. DX668 at 027; see also Tr. 1513:10-22 (Oliver) (describing 

quality improvements at New Hanover after Novant’s acquisition).  

6. Community Health Systems, Inc. is an out-of-state, for-profit health system 

with 71 hospitals across 15 states. PX 5042 at 003 (CHS). CHS owns only two hospitals in North 

Carolina: Lake Norman Regional Medical Center and Davis Regional Psychiatric Hospital 

(previously, until 2022, called Davis Regional Medical Center).  

7. Lake Norman is a general acute care hospital in Mooresville in Iredell County 

licensed for 123 beds. Tr. 769:5-7 (Music). Its average daily census has been declining for 20 

years; it currently stands at 38 patients a day, meaning its average occupancy rate is 31%. Tr. 

1703:9-1704:10 (Wu); DX 013; DX 014. As Lake Norman’s Chief Quality Officer explained, 

“with the population growth in the area,” Lake Norman “should be full;” instead, it is two-thirds 

empty. Tr. 770:4-11 (Music); see also DX 015 (occupancy rates for Charlotte hospitals showing 

most (and all Novant hospitals) above 60%). 

8. As described more below, Lake Norman is “in a very fragile, vulnerable state.” 

Tr. 725:25-726:6 (Music). For years, CHS has failed to invest in the hospital, and it has struggled 

to maintain services. From 2007 to 2023, for example, the number of services offered, as 

measured by Medicare Severity Diagnosis-Related Groups (“MS-DRGs”), declined by 

approximately 30%. DX 016. (The MS-DRGs offered by Novant Huntersville, in contrast, have 

remained steady throughout that time period. PX 4022.) Per-bed capital expenditures at Lake 

Norman are significantly below Novant and other area hospital systems, DX 018, a trend that has 

persisted for years, DX 017. From 2017-2022, for example, Novant invested an average of 

$127,909 per licensed bed while Lake Norman invested an average of $35,431 per bed. DX 017; 
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DX 001 at 222 (Wu). As a standalone hospital without a meaningful network of employed or 

affiliated medical providers, Lake Norman also has had difficulty recruiting and retaining 

physicians and nursing staff, and maintaining its quality of care, resulting in large swaths of 

unused spaces and service line closures. Infra ¶¶ 22-32.  

9. Davis, located in Statesville in Iredell County, was formerly a 144-bed general 

acute care hospital. It struggled for years with low volume and reduced service lines. Tr. 

1574:15-1575:2 (Hammons); Tr. 236:7-237:6 (Littlejohn). In 2022, Davis shut down all of its 

acute care offerings; it now operates only 42 behavioral health beds. Tr. 236:4-6 (Littlejohn). 

B. The Charlotte Area Healthcare Landscape 

10. The Charlotte area is growing rapidly. Tr. 567:24-569:3 (Haynes); Tr. 204:16-20 

(Littlejohn); Tr. 770:8-12 (Music). That growth will continue to increase demand for healthcare 

services offered by Atrium, Novant, CaroMont, and other Charlotte-area providers.  

11. Atrium Health is the largest health system in North Carolina. According to a 

2018 statement filed by the United States and the State of North Carolina, Atrium is the 

“dominant hospital system in the Charlotte area,” with a market share of “more than 55 percent.” 

DX 493 at 006. Atrium is approximately twice as large as Novant in the Charlotte area, whether 

measured by number of hospitals, licensed beds, outpatient sites, or patient volume. Tr. 574:10-

25 (Haynes); DX 001 at 188 (Wu); Tr. 239:15-16 (Littlejohn).  

12. Atrium operates more than a dozen hospitals in the Charlotte area. Its flagship 

facility, Carolinas Medical Center (“CMC”), is the largest hospital in Charlotte with over 1,000 

beds. DX 001 at 014, 036 (Wu). Atrium’s other Charlotte-area hospitals include University City, 

Cabarrus, Mercy, Union West, Pineville, and several others. Id. Atrium attracts patients to its 

many nearby hospitals with its “front door” strategy, Tr. 571:10-575:19, 585:16-586:22 

(Haynes), and has more ambulatory surgery centers, employs more physicians, and treats more 
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areas of the hospital are now empty and unused—including a 30-bed med-surg unit, 6 beds in the 

oncology unit, an overflow obstetrics unit, and 18 beds in the ortho/neuro/spine medical unit—

leading to an “eerie” atmosphere where patients “wonder what’s going on.” Tr. 767:13-24, 

768:10-19, 769:16-770:13 (Music); Tr.1367:1-17 (Jha); DX 485.  

24. Capital expenditures at Lake Norman are the lowest among Charlotte-area health 

systems by a wide margin. DX 017; DX 018; see also Tr. 268:7-12, 276:18-272:3 (Littlejohn). 

Instead of making routine investments, Lake Norman’s practice was to “operate equipment that 

was beyond its end of life” and typically replace it only “when it broke.” Tr. 271:17-21 

(Littlejohn); cf. Tr. 518:7-15 (Riley) (Novant’s practice to approve such expenditures). For years 

before the transaction, CHS failed to approve even the most routine capital expenditures, 

including anesthesia machines past their life span, stretchers, fire alarm systems, and HVAC 

upgrades. Tr. 270:9–277:3 (Littlejohn); DX449 at 036-038 (CHS). When one of several beyond-

end-of-life anesthesia machines caught on fire in an operating room, for example, CHS decided 

to rent one instead of upgrading the outdated equipment. Tr. 274:17-274:9 (Littlejohn). In the 

words of Lake Norman’s former CEO, he was “playing small ball.” Tr. 261:22-262:13.  

25. Lake Norman has for years requested that CHS upgrade its electronic medical 

records (“EMR”) system, but the system remains fragmented and antiquated. Tr. 772:9-773:25 

(Music); Tr. 671:10-16 (Benet); Tr. 1507:22-1508:14, 1499:2-1500:3 (Oliver). The patchwork 

infrastructure does not allow for integration or communication across systems, risks loss of 

patient data, and does not allow for patient health- and safety-related monitoring. Tr. 671:20-

672:04 (Benet); Tr. 772:09-773:05, 785:25-786:09 (Music); Tr. 1378:5-1379:17 (Jha). CHS put 

Lake Norman on a list for EMR upgrades year after year, but never made the investment. Tr. 

785:18-19 (Music); Tr. 1433:2-6, 1435:21-1436:23 (Jha). Although CHS discussed 
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64. Blue Cross’s representative testified that he had “never heard [Eastern Lake 

Norman] used as a pricing region or a product region.” Tr. 155:23-156:1 (Page). Ambetter’s 

representative agreed that it does not use that geographic area to assess networks. Tr. 470:2-4 

(Portman). And not a single insurer has tried to develop, or market, a plan focused only on that 

area. Tr. 1632:4-23 (Keibler) (Aetna’s plans are targeted at the “Charlotte area,” and it has never 

developed, nor thought about developing, a network for health plans in an “eastern Lake Norman 

area”); Tr. 469:22-470:4 (Portman) (Ambetter does not have a plan directed to those areas).4 

65. Novant and Atrium similarly use the “Greater Charlotte Market” or “Greater 

Charlotte Region”—i.e., Charlotte and several surrounding counties—as the relevant geographic 

area for their corporate decisions and strategy. Tr. 1240:1-19 (Armato); Tr. 797:2-12 (Ehtisham); 

Tr. 512:9-21 (Riley); Tr. 543:5-16, 545:11-547:21, 566:20-567:13 (Haynes); see also Tr. 1240:1-

3 (Armato) (Q: “In Novant’s operations, is there anything called the Eastern Lake Norman Area 

market.” A: “No.”).5    

66. Perhaps most tellingly, the United States and the North Carolina Attorney General 

also used “the Charlotte area” as the relevant market when they sued Atrium in a recent antitrust 

case. There, the government defined their relevant “Charlotte area” market as “Cabarrus, 

Cleveland, Gaston, Iredell, Lincoln, Mecklenburg, Rowan, Stanly, and Union counties in North 

Carolina, and Chester, Lancaster, and York counties in South Carolina.” DX 493 at 005 & n.1. 

                                                 
4 At most, insurers testified that they look at county boundaries, and have therefore assessed 
plans for Iredell County as a standalone area. No insurer included Novant Huntersville or any 
other Mecklenburg-based hospital in such an analysis.  
5 Novant’s so-called “north Charlotte submarket” varies substantially from the FTC’s “Eastern 
Lake Norman Area” market: it includes, for example, areas to the west of Lake Norman, and 
south of I-485 (such as University City). Tr. 515:14-516:3 (Riley); see also Tr. 1170:6-17 (Tenn) 
(acknowledging that Atrium University City is in “the Novant North market” but is excluded 
from two of the FTC expert’s three proposed relevant geographic markets). 
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A. That's my understanding. 

Q. And the Charlotte market, as Blue Cross recognizes it, 

includes a number of counties in the Charlotte area, including 

Anson, Cabarrus, Cleveland, Gaston, Lincoln, Mecklenburg, 

Rowan, Stanly, and Union counties in North Carolina, along with 

York County in South Carolina; is that right? 

A. I don't have the counties memorized for that region, but 

that's -- I have no reason to doubt that. 

Q. But in general, Blue Cross's Charlotte market includes most 

of the greater Charlotte area.  Is that fair? 

A. Yes. 

Q. Including Mecklenburg County; correct? 

A. Right. 

Q. And for Blue HPN the only acute care hospitals in the 

Charlotte market included in that network are Atrium 

facilities; correct? 

A. Yes. 

Q. It does not include any Novant hospitals? 

A. Correct. 

Q. And it doesn't include Lake Norman Regional? 

A. Correct. 

Q. Blue Cross also offers Blue HPN in what Blue Cross 

describes as the Hickory-Statesville market; is that correct? 

A. That's my understanding. 

Q. And the Hickory-Statesville market, as Blue Cross 
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recognizes it for purposes of Blue HPN, includes Alexander, 

Catawba, and Iredell Counties; is that correct? 

A. Again, I'm sometimes not fully versed on exactly what the 

counties are, but I know it's -- that sounds right. 

Q. And Blue Cross is Hickory-Statesville market -- strike 

that.  

Blue HPN for the Hickory-Statesville market does not 

include any Novant or CHS hospitals; is that correct? 

A. Correct. 

Q. You would consider Atrium to be one of the major health 

systems in the Hickory-Statesville market; correct? 

A. Atrium.  I think so.  I think so, yes.  I'm trying to 

remember which Atrium facilities are in the three counties you 

mentioned, but certainly Atrium in Charlotte, while it's not in 

the same three-county market, would be, I think, within range 

of being utilized by members of those counties. 

Q. And Frye Regional Medical Center is a significant provider 

in the Hickory-Statesville market; correct? 

A. Yes. 

Q. And Iredell Health System is a significant provider in the 

Hickory-Statesville market? 

A. Yes. 

Q. Blue Cross does not offer any products that are specific to 

anything called the Lake Norman area; is that correct? 

A. Yeah.  I've never heard that used as a pricing region or a 
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product region. 

Q. When Blue Cross developed the Blue HPN provider network 

that we have been discussing, Blue Cross performed an analysis 

of network adequacy; is that right? 

A. Yes. 

Q. And based on that analysis, Blue Cross concluded it could 

meet state and federal adequacy requirements for members 

throughout Mecklenburg County without including any Novant or 

CHS facilities; is that correct? 

A. That's my understanding, yes. 

Q. And based on that same assessment, Blue Cross concluded 

that it could meet state and federal network adequacy 

requirements for members throughout Iredell County without 

including any Novant or CHS facilities? 

A. Correct. 

Q. In developing the Blue HPN provider networks, Blue Cross 

also conducted an analysis of marketability; is that right? 

A. I believe so, yes. 

Q. And Blue Cross concluded that Blue HPN would be marketable 

to eligible employer groups with members in Mecklenburg County 

without including any Novant or CHS facilities; correct? 

A. That's my understanding, yes. 

Q. And the same is true for Iredell County; correct? 

A. Yes. 

Q. On direct examination you also discussed a product called 
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Q. And was that one approved? 

A. It was not. 

Q. And why were these two cardiac capital proposals not 

approved? 

A. I couldn't tell you. 

Q. Did it relate to your inability to expand the 24/7 STEMI 

coverage at the hospital? 

A. I think that we -- I think the STEMI program's expansion of 

hours was a lot tied to this because we couldn't -- we had the 

doctors, but we didn't -- we only had one lab.  And as we 

talked about the staffing inefficiencies of one lab, but if we 

had two, it would allow us to focus on growth, more doctors.  

The unit would have allowed us to admit those patients, 

broadcast that with EMS.  So I think it would have done a lot 

of things to help us keep growing the program, but they weren't 

approved. 

Q. If we go down, anesthesia machines.  It says, current 

machines are end of life with no service support from 

manufacturer.  Do you see that? 

A. I do. 

Q. Did you hear from the anesthesiologists the unhappiness 

with their equipment? 

A. Every day. 

Q. Do you know whether the anesthesiology -- I'm sorry.  Do 

you know whether the capital funding for the anesthesia 
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machines was ever approved? 

A. Not to my knowledge. 

Q. Do you recall any incidents with the anesthesia machines 

malfunctioning during the time you were at Lake Norman? 

A. When I was leaving I think one of them burst into flames, 

and so we had an incident in the OR with one catching on fire. 

Q. Was capital approved to replace the anesthesia machines 

after one caught on fire? 

A. They rented one. 

Q. So even still your capital was not approved for those? 

A. It was happening in the last couple weeks I was leaving, 

and we were -- the last I heard we were going to rent. 

Q. And the last one we'll look at here, infrastructure HVAC.  

It says, HVAC for hospital-based surgery center end of life (20 

plus years) with many obsolete parts.  Do you see that? 

A. I do. 

Q. Is an HVAC system essential to a hospital's infrastructure? 

A. Yes. 

Q. To your knowledge, was this request approved? 

A. I don't remember. 

Q. Okay.  When you were making capital requests, were you 

looking at what other hospitals in the area were doing and then 

trying to match their capital expenditures? 

A. No. 

Q. Can you explain that.  
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STEVEN DANIELS - DIRECT

network plan with Atrium that exclude competing hospitals

apply only to certain counties?

A. Yes.

Q. What counties did the exclusion provide -- excuse me.

What counties do the exclusion provisions apply to?

A. I believe there are eight specific counties that the

product applies to, the narrow network applies to.

Q. Do you know what counties those are?

A. I can't name all eight of them from memory.

Q. Would it help to refresh your recollection to look at

United's Facility Participation Agreement with Atrium?

A. Specifically there's a specific amendment that would

include that reference.  And yes, that would be helpful.

MR. STEBINGER:  I'm going to ask Mr. Campos to

display to the witness, the Court, and opposing counsel

PX3127.

Q. And Mr. Daniels, I'll direct your attention to the second

page, Section B, the first full paragraph after some numbered

items that begins "the parties agree," and then there is a

sentence that follows that beginning with "CMHA."  Please read

that sentence to yourself and let me know when you're done.

A. (Witness peruses document.)

I'm done.

Q. Does that reflect your recollection as to which counties

come within the exclusion provisions of the Charlotte area
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narrow network with Atrium?

A. Yes.

Q. And which counties are those?

A. The counties listed here are Anson, Cabarrus, Cleveland,

Gaston, Lincoln, Mecklenburg, Stanley, and Union.

Q. Do the exclusion provisions of United's Charlotte area

narrow network agreement with Atrium apply to Iredell County?

A. No.

MR. STEBINGER:  And we can put that document aside.

Thank you.

Q. Speaking about United's relationship with Atrium more

broadly.  Does United have a single systemwide contract with

Atrium's hospitals across the state of North Carolina?

A. Can you repeat the question.

Q. Sure.  Does United have a single systemwide contract with

Atrium's hospitals across the state of North Carolina?

A. No.

Q. Does United sometimes contract separately for different

Atrium hospitals?

A. Yes.

Q. I'd like to talk in a little bit more detail about some

of the letters that UnitedHealthcare providers have during

their rate negotiations.

When United negotiates with hospitals, does each side

have different tools they can use to try to get favorable
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A. I'm talking about other hospital merger and acquisitions. 

Q. Do you know how many patients Lake Norman Regional is 

serving? 

A. I do not, no. 

Q. Do you know how much they invest per bed? 

A. I do not. 

Q. Do you know how that compares with other hospitals in 

Charlotte? 

A. I do not. 

Q. Okay.  So let me ask you about Ambetter's market within the 

state.  And, again, that is an ACA market; correct? 

A. It is. 

Q. And Ambetter does not market a health plan that's directed 

only to patients in the Iredell County/northern Mecklenburg 

area; correct? 

A. We offer a product that is available in those areas. 

Q. But you don't target -- that's not a specific market that 

you have; correct? 

A. My markets are defined at a county level.  So Iredell 

County would be a county, Mecklenburg would be a county that we 

would be focused on selling in. 

Q. Sure.  But you don't have a plan that's directed only 

toward the patients in those specific locations of Iredell 

County and northern Mecklenburg; correct? 

A. We do not. 
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Q. Okay.  And in defining its networks, Ambac -- strike that.  

Ambetter does not use the term eastern Lake Norman area as 

part of how it assesses networks; correct? 

A. We do not. 

Q. Okay.  Sir, the FTC has alleged that if the transaction 

goes through, my client, Novant, might obtain so much leverage 

that payors like you will be unable to exclude them from their 

networks and still make marketable plans or plans that comply 

with CMS.  Today, right now, is the Novant Health system in the 

Charlotte area out of network with Ambetter? 

A. Yes, Novant is out of network. 

Q. You do, however, have a contract with Atrium; correct? 

A. We do. 

Q. And Ambetter's contract with Atrium -- actually, just let 

me pause.  

MS. STEWART:  Your Honor, for the record, I am going to 

be asking questions that were preliminarily designated 

confidential by Ambetter.  I have conferred with Ambetter's 

counsel, and my understanding is they are not standing on those 

objections with respect to that subject matter area.  

THE COURT:  All right.  Thank you.  

Q. Okay.  So Ambetter's contract with Atrium is exclusive for 

certain services in a number of counties in the Charlotte area; 

correct? 

A. That's correct. 
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the one we were just talking about? 

A. No.  That's -- the one we're talking about was on the I-77 

corridor that's near lake Huntersville. 

Q. What is the Mountain Island?  Is there a Mountain Island 

freestanding emergency department? 

A. There is.  There's -- as the Catawba gets dammed up a 

couple more times, there's a few more lakes.  So there's a 

Mountain Island Lake, and so that's the Mountain Island Lake 

freestanding emergency department on Highway 16 and 485. 

Q. Got it.  All right.  Let's go back to the document 

Plaintiff's Exhibit 3142 that we were looking at.  And let me 

just ask my colleague to take us over to -- we were talking 

about patient selection.  Before I go to a different slide, do 

you know, without referring to a document, what the patient 

selection is for Atrium, approximately, in the greater 

Charlotte region? 

A. Oh, for the greater Charlotte region.  It's just north of 

50 percent.  Yeah.  So one in two. 

Q. So if we see reference to one out of every two patients in 

this region being treated by Atrium, that's consistent with 

your understanding and experience? 

A. It is.  On average, with general acute care.  I mean, there 

will be subspecialty areas that our competitors might be more 

advanced in, but for the most part, that's the average number 

for general acute. 

USCA4 Appeal: 24-1526      Doc: 9-2            Filed: 06/13/2024      Pg: 22 of 56



   715

JOHN GREEN - CROSS

Q. All right.  So let's focus on Statesville.  If you drove

west on I-40, how long would it take you to get to Hickory?

A. Hickory would be about a 30-minute drive.

Q. So closer than Charlotte.

A. Yes.

Q. And are there any hospitals around the Hickory area?

A. Sure.  There are two.  Frye Regional and Catawba Valley

Medical Center.

Q. Does Iredell consider Catawba Valley to be a primary

competitor of it?

A. Not really.  We don't see a lot of patients travel

east/west and there's just -- there's not a lot of population

between the two communities to see a lot of patient flow.

Q. And if you go east on I-40, what city would you get to?

A. You'd get to Winston-Salem.

Q. And about how far -- how long of a drive is it to

Winston-Salem?

A. It would be between the Hickory distance and the

Charlotte distance.  It would probably be about 40 to 45

minutes.

Q. Okay.  I think you also mentioned earlier that Iredell,

in addition to its hospital in Statesville, has a variety of

outpatient facilities; is that right?

A. That is correct.

Q. Are there some services that can be done in either an
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JOHN GREEN - CROSS

inpatient or an outpatient setting?

A. There's absolutely a ton of services that could be done

in either an inpatient or an outpatient setting.

Q. It just varies based on the patient.

A. It varies based on the patient.  It varies based on the

payor.  The insurance company drives a lot of those decisions.

A physician would drive those decisions based on where they

felt the patient would be best served and safely served.

Q. And I think you also mentioned that Iredell has some

urgent cares and other facilities in Mooresville and

elsewhere; is that right?

A. That is correct.

Q. Do those types of facilities help drive inpatient volume

at Iredell's hospital in Statesville?

A. The answer is a qualified sometimes.  There's some times

that you're going to see the outsourced providers and/or

services provide additional volume to Statesville depending on

the distance and the type of service.

Q. Does having all of these different facilities to help

support its hospital, does that help Iredell provide high

quality care?

A. Absolutely.

Q. You mentioned that I believe you have 25 physicians; is

that right?

A. Approximately.
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Q And so Novant tracks market shares in each of the 

submarkets, yes? 

A Inpatient market share, yes. 

Q And you said "inpatient market shares."  To be clear, 

Novant uses inpatient data to track market shares in each of 

its submarkets, correct? 

A At present, we're only using inpatient market share.  

However, we're moving to also capturing outpatient market 

share, which is really a true reflection of what's happening in 

the industry and healthcare, where we have a shift of patients 

from inpatient to outpatient migration happening across 

healthcare in the United States. 

Q Market share in this context refers to Novant's hospitals' 

occupancy of inpatient beds relative to other hospitals in the 

area, correct? 

A I'm not the person who is familiar with methodology.  Our 

analytics department does that.  I typically see the output.  

And the main competitor that we look at in that area is really 

Atrium Health.  

Q What does the term -- well, let me back up.  

In your understanding, does market share refer to Novant's 

hospitals' occupancy of inpatient beds relative to other 

hospitals in the area? 

A Would you mind repeating that question?  It's a long 

question. 
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And we heard in the hearing from Tina Music, the chief 

quality officer for Lake Norman and Davis, that there are many 

units at Lake Norman that have been shut down entirely.  Did 

you hear that testimony and see the photos that she walked 

through? 

A I did see the slide show, and I don't believe it's -- we 

already talked about their utilization in terms of licensed 

beds.  My understanding is they just don't staff a number of 

beds, you know, some rooms, and some floors.  That's consistent 

with what I testified earlier. 

Q Yeah.  I had -- I recalled the same testimony about the 

staffing challenges that they're facing, but I would like to 

focus on a different aspect of Ms. Music's testimony, which is 

one of the empty units that Ms. Music described was the 

oncology unit.  Do you recall that? 

A I have a recollection. 

Q And Ms. Music explained that Lake Norman no longer offers 

most inpatient oncology services.  Do you recall that 

testimony? 

A I have a general recollection.  I'd have to see the 

testimony to confirm. 

Q And when you calculate market shares based on what you 

call overlapping services, you're excluding services like those 

inpatient cancer treatments that Lake Norman used to provide 

and, if it didn't face the staffing issues and other challenges 
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that Ms. Music decided, could provide.  Is that fair? 

A I would describe it as my analysis focuses on the sort of 

services where they currently complete.  My analysis is 

forward-looking.  You know, is there a loss of competition, you 

know, in the services they're currently competing going 

forward.  I did not look backwards to what they may or may not 

have offered in the past. 

THE COURT:  So for instance, did you consider the 

oncology offerings as overlapping or no?  

THE WITNESS:  I would have to look at the particular 

DRGs, which are individual services.  It's not service-line 

basis.  There's around 750 possible services that hospitals 

offer.  I haven't memorized, you know, all 750.  There's 

roughly 332, if I have that right, services that are offered 

both by Lake Norman and Novant Huntersville.  They offer 

relatively similar services. 

Q BY MR. PERRY:  All right.  And the set of overlapping 

services -- and those are called DRGs; is that right? 

A It is -- a DRG corresponds to a particular inpatient 

service. 

Q The set of overlapping services that were included in your 

product market for the data used in your initial report, which 

is based on data from Q4 2021 through Q3 2022, is different 

than the set of overlapping services that were included in your 

market for the data used in your rebuttal report, which was the 
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last, but not least, was affordability.

And so those are really the six elements that make up the 

remarkable patient experience.  And it's a journey.  We 

continue to ask consumers, how do we make healthcare remarkable 

through their eyes?  

Q Focusing on the first two of those, safety and quality, do 

you deem it important to Novant's overall reputation and 

success to build and then maintain safety and quality at high 

standards at Novant's hospitals? 

A Absolutely.  We -- we focus on safety and quality.  We not 

only drive the kind of performance at top-decile performance, 

but we're raising the bar, and we're never comfortable and 

satisfied with where we are.  Again, that, too, a journey. 

Q And is part of how Novant is able to compete with the 

competitors you've identified by building and then sustaining 

high quality and safety at its hospitals? 

A Yes. 

Q Let me ask you for some examples that you seem -- so we 

talk about details and specifics -- some examples you've seen 

of Novant doing concrete improvements to positively impact 

safety and quality at Novant hospitals.  

A Well, I'll start with Rowan Regional Medical Center.  They 

joined us years ago.  And at the time they joined us, they 

actually were at the -- I guess it was the 25th percentile 

of -- they were below the 25th percentile in safety and 
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quality, in patient experience, in physician engagement.  And 

so -- and, of course, their financials reflected that.  

What we were able to do over time is make investments in 

them, make investments with new cardiac physicians there 

locally.  We did a number of things.  And now I'm proud to tell 

you the last five years they've had an A on LeapFrog.  And at 

one point we celebrated when they led all of Novant Health in 

safety and quality.  That's one example.  

Another one would be Brunswick Medical Center we acquired 

from a for-profit HCA in, -- near the Wilmington area.  What we 

uncovered there was that the facility had not been invested in.  

And I remember the first day that I was rounding there.  Nurses 

were taking apart, with pliers -- and they were on the ground, 

taking apart pieces of broken neonatal monitors and trying to 

replace them to get a monitor to work.  

And the reason I remember that day is that, in that one 

moment -- I was not the CEO, then, of Novant, I was over the 

markets -- I replaced $10 million worth of equipment.  And I 

remember how much I spent because I was so ashamed of what -- 

these nurses, who were trying to give it their all to be able 

to deliver quality care.  

We also built in -- soon, in 2008, we built a new facility 

for the Brunswick -- it's now the Novant Health Brunswick 

Medical Center.  And it's a beautiful facility.  And now well 

over 60 percent of the people get to stay in Brunswick County 
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to receive care, whereas before they were not going to this old 

building that was leaking from rain, there were varmints coming 

in.  It was not a sight and it was not something that Novant 

Health would have been proud to put the brand on.  

Q Mr. Armato, if -- there has been some testimony in the 

case that hospitals don't or can't improve quality after an 

acquisition.  Is that contrary to the experience you just 

described? 

A I disagree.  I believe that we have shown and have 

experienced and we have tools that allow us to improve both 

safety and quality.  And more importantly, it's about improving 

outcomes for patients so that we can overall reduce the total 

cost of care. 

Q So let me ask you about that a little bit.  We've heard 

about total cost of care in this trial.  First of all, when we 

think about total cost of care, what are we talking about? 

A So a lot of people look at just a unit price.  And so, for 

example, I would give you what we did -- we were one of the 

first health systems to put some new technology with regard to 

stroke patients.  And I'm going to use this example because I 

think it's one that goes right into quality and safety.  

It's called Viz.ai, and we were one of the first health 

systems that put this AI predictive capability in scanners as 

patients are coming in with strokes.  And those symptoms are 

being scanned in our emergency room.  It used to be you had to 
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"While some Novant hospitals have excellent patient reviews, 

Rowan's scores have remained stubbornly low since Novant took 

over the hospital in 2008."  Did I read that correctly? 

A That's what it says. 

Q So seven years after Novant took over Rowan Medical 

Center, this PBS article is reporting that Rowan's patient 

scores remain stubbornly low? 

A That's what it says, but I will share with you that, when 

you start with a facility that has -- they're at the 25th 

percentile or lower in safety and quality, they were at the -- 

below the 20th percentile on physician engagement, again, team 

member engagement was pretty low.  We had to really work hard 

to bring the Novant Health culture to life.  

And I'm proud to tell you now, though, five years in a 

row, they're straight As on LeapFrog, and their patient 

satisfaction is up and above most areas that I'm aware of. 

MR. BRENNER:  Could we take a look at defendant's 

opening slide, 27.  Would defendants be willing to put up --

MS. HUBBARD:  Sure. 

MR. BRENNER:  -- defendant's opening Slide 27. 

MS. HUBBARD:  Sure.  

Ashley, would you mind?  

Q Do you recall taking a look at this earlier this 

afternoon? 

A Yes. 
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information on the financial and operating performance of the 

hospitals? 

A I would, yes. 

Q And for that information, who would you consult to gather 

that type of information? 

A Primarily the regional leadership team. 

Q And what was your role or involvement in CHS's decision to 

try to sell Lake Norman Regional and Davis Regional? 

A I have an individual who works and reported directly to me 

at the time, Mr. Craig Conti, who ran our mergers and 

acquisitions department and who also oversaw the transacting of 

divestitures.  

After speaking with our regional leadership and our 

regional president who oversaw the region that Lake Norman and 

Davis Regional Medical Centers are in, and their indication 

that they believed that it was a candidate, I reached out to 

Mr. Conti and asked him to pursue finding a potential buyer. 

Q Before we turn back to the decision ultimately to sell 

those two hospitals, I'd like to ask you some general questions 

about CHS's current financial position.  At a high level, could 

you describe CHS's current financial position? 

A Yes.  We are -- we have too much debt as an organization, 

at least relative to the amount of earnings that we are 

producing.  So debt, in terms of a relative measure, we use 

what we call leverage, and our leverage currently is about 7.7 
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times our EBITDA.  That is much higher than our peers.  

And the practical consequences of that are that it leaves 

us with less cash flow to make other investments because much 

of our cash flow is going to pay our debt service.  And it 

also, you know, creates a situation where it leads to higher 

borrowing rates when we have to refinance our rate. 

Q And approximately how much debt does CHS have on its 

balance sheet today? 

A We have $11.5 billion of debt. 

Q Does CHS generate enough cash flow to cover the cost of 

its operations? 

A Over the last two years, we have been generating negative 

cash flow.  So we have been in a position where we have been 

having to borrow additional monies in order to fund our capital 

expenditures and some of our expenses. 

Q And for those of us who may be less familiar in financial 

accounting, can you explain what that means in concrete terms? 

A Sure.  I guess, in laymen's terms it's, you know, 

borrowing on a credit card to pay your bills.  We have a 

revolving credit agreement with -- which has capacity and which 

we can borrow against, but that is the limit of what we are 

able to borrow.  

And in 2023, we had to borrow over $400 million against 

that in order to fund all of our operations and to fund our 

capital expenditures. 
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A There's some significant difference.  In Alaska, we're 

kind of a sole community provider, as opposed to here in North 

Carolina, where there are many other competitive -- or 

competitors. 

Q And do those differences impact CHS's ability to partner 

with other providers, such as for the types of investment -- 

growth capital investments you described? 

A They do, particularly as we think about an ambulatory 

surgery center, which we often partner with physicians.  Just 

having a network of physicians who are affiliated with the 

hospital in a market like Alaska as a sole community provider, 

and where we're they're the only choice to affiliate with, as 

opposed to Moorseville, where they have physicians who would 

have multiple choices in which to affiliate with. 

Q And you mentioned earlier a few examples of growth capital 

investments in regions like Knoxville, Alabama, Arizona, and 

freestanding emergency departments.  Why has CHS prioritized 

its growth capital investments in those types of regions? 

A We have, several years ago, determined that our best 

growth prospects were in markets where we have a network.  And 

by "network," I mean we have associated access points of care.  

In some cases, we have multiple acute-care facilities that can 

work in connection with one another.  

And those are the mark -- or the communities where we have 

grown the most and have been the most successful and, in our 
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current financial situation, where we get the biggest return on 

investments.  So we have focused most of our investments in 

those communities where we have a strong network of care. 

Q Let's turn back to North Carolina, where we are today.  

In the last few years, coming out of the COVID pandemic in 

particular, have the hospitals that CHS operates in North 

Carolina been a priority for CHS's growth capital investments? 

A They have not been. 

Q And why is that? 

A We're -- a couple of reasons.  One is, with the disruption 

of the pandemic and finding ourselves in a very difficult 

financial position, and the fact that we do not have a strong 

network structure in -- here -- here in North Carolina, has not 

allowed us -- or has created significantly more risk around 

those type of investments.  

And, therefore, we have been pivoting our limited 

resources to the markets where we believe we can get, again, 

the largest and the quickest return on our investment, which 

are the markets where we have a network structure. 

Q And I was -- you previewed my next question.  Does -- the 

lack of a network that you've described in North Carolina, has 

that impacted the risk of potential investments, growth capital 

investments like you've discussed? 

A It does impact the risk.  It certainly creates more risk, 

you know, without a network structure that -- we could build an 
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ambulatory service center, but, if you don't have the right 

physicians to partner with or if you don't have the community 

support or if you build another, you know, freestanding ED 

that -- in a market that maybe is already saturated with one 

and doesn't get the level of business that it would in a market 

-- or in a community in which you have more of a network 

structure and affiliation with the hospital, creates more risk 

of return. 

Q So I understand, you testified earlier that, at least in 

the last few years, North Carolina hasn't been a priority for 

growth capital investments.  Despite that, are you aware of any 

examples in which CHS has tried to reverse North Carolina's 

declining operating performance through exploring potential 

growth capital investments? 

A I am.  We applied for and had a CON for an ambulatory 

surgery center, and we were pursuing that, but were unable to 

affiliate with the right group of physicians to make that 

successful. 

Q And do you have an understanding as to why that potential 

physician partner was -- chose not to affiliate with Lake 

Norman? 

A Yes.  My understanding is that the change in the CON law 

allowed them to pursue other opportunities, and maybe pursue 

building a surgery center, themselves versus having to partner 

with the hospital to do that. 
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with Novant, would Lake Norman Regional be a priority for CHS's 

growth capital investments in the future? 

A It is unlikely they would become a priority, again because 

of the lack of network structure that we have here in the 

community. 

Q We've heard some testimony that Lake Norman Regional has 

been profitable in the past and is still profitable today.  If 

that is the case, why is CHS selling this hospital? 

A As we look at the horizon out over the next three to five 

years, we really believe that the financial performance of Lake 

Norman Regional Medical Center is in decline and has -- has 

declined and, we believe, will continue to decline, 

particularly in light of the construction of the Atrium 

hospital just a couple exits down. 

Q If we could turn to CHS's other hospital in North 

Carolina, Davis Regional, are you familiar with the conversion 

of Davis from a general acute-care hospital to a 

behavioral-health facility? 

A Yes, I am. 

Q Why did CHS make that decision? 

A Again, because of declining financial performance and 

losses that we were incurring at Davis Regional, we attempted 

to salvage the operations there by turning that hospital into a 

behavioral health hospital. 

Q Has converting Davis into a behavioral-health hospital 
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turned around its financial performance? 

A It has not.  It has continued to lose money each month. 

Q When you consider these hospitals' current and projected 

operating performance, what are the prospects, in your view, 

for reversing their performance if the transaction with Novant 

is not approved? 

A I do not believe that there are good prospects at this 

point to reverse the current trend of the operations at these 

hospitals. 

Q And if the transaction with Novant does not go forward, 

what do you expect to happen with Davis? 

A That we would move to quickly close Davis to stop 

incurring the monthly losses.  

MR. PERRY:  I'd like to show you what's been marked 

for identification as DX460.  

Your Honor, may I approach the witness with exhibits?  

THE COURT:  You may.  

Q Mr. Hammons, DX460 appears to be an e-mail exchange 

between you and Craig Conti discussing Davis Regional Medical 

Center.  Do you recognize DX460? 

A Yes, I do. 

Q And who is -- I think you mentioned him earlier, but can 

you remind us?  Who is Mr. Conti? 

A Yes.  Craig -- Mr. Conti was our vice-president of mergers 

and acquisitions. 
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Q I want to focus your attention to the e-mail that you 

wrote to Mr. Conti on July 17th, 2023, at the bottom of page 1.  

And in this e-mail, you're referring to Davis Regional Medical 

Center; is that correct? 

A Yes, I do. 

Q In the second paragraph of that e-mail, you write, quote, 

"Continued delay in getting approval and mounting losses 

suggest a different path is needed in this location.  In 2Q, it 

lost approximately $1 million per month," end quote.  

For context, when you refer to "continued delay in getting 

approval," are you referring to the process for seeking and 

obtaining FTC approval for this proposed transaction? 

A Yes, I was. 

Q When you discuss "mounting losses suggest a different 

path is needed in this location, in 2Q it lost approximately 

$1 million per month," what did you mean by "a different path" 

is needed? 

A A potential shutdown of Davis. 

Q And do I understand correctly that, as of June 2023, as 

CHS faced continued delay in the FTC regulatory process, CHS 

considered whether it should shut down operations at Davis? 

A Yes.  We were considering whether or not we should go 

ahead and shut it down at that time. 

Q And if this transaction does not go forward, do you 

anticipate that CHS would end up closing Davis? 
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A Yes, I do.  We have held off, but, if this transactions 

does not go through, we would move to shut it down immediately. 

Q Why wouldn't CHS try to go and find an alternative buyer 

for Davis, instead of shutting it down immediately? 

A It's my understanding that we had looked for potential 

buyers unsuccessfully in the behavioral-health space.  And 

also, we were aware that, in going through this transaction, 

that there were no other interested parties.  

MR. PERRY:  Your Honor, defendants moved to admit 

Exhibit 460. 

THE COURT:  It's admitted. 

(Defendants' Exhibit No. 460 was received in evidence.) 

Q Turning back to Lake Norman Regional, if this transaction 

does not go forward, and considering the factors you discussed 

in terms of its current operating performance and the 

anticipated opening of a new Atrium facility in the area, what 

do you consider to be the future prospects for Lake Norman 

Regional? 

A You know, the future prospects I do not believe are good.  

We do not have a current plan in place if this transaction does 

not go through, so we would need to further evaluate what those 

prospects are. 

Q We discussed earlier that CHS has divested a number of 

hospitals to pay down debt and free up resources to invest in 

other hospitals.  Where CHS has been unable to find a buyer, 
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has CHS ever had to close any of its hospitals? 

A Yes, we have. 

Q Can you provide any examples of where that has been the 

outcome? 

A The most relevant example I would point to would be in 

Venice, Florida, where we attempted on several occasions to 

transact and divest our hospital in Venice.  

It was a situation where -- almost a similar fact pattern.  

Sarasota Memorial was building, and did build, a competing 

hospital just a couple miles away, and we were not able to 

compete any longer in that market.  We were not able to find a 

buyer, so we ultimate shut it down. 

Q And do you know the outcome of what used to be that 

hospital in Venice, Florida? 

A We sold it to an individual on a 1031 tax exchange.  He 

was not a hospital operator or had any affiliation with the 

medical community.  Our understanding is that he was going to 

find an alternate use for the building, potentially raze the 

building, and build something else. 

Q Before CHS signed the agreement to sell these two 

hospitals to Novant, did CHS try to solicit interest from other 

potential buyers? 

A I'm sorry.  Could you repeat that, sir?  

Q Yes.  Before CHS signed an agreement to sell these 

hospitals in North Carolina to Novant, did CHS try to solicit 
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sensitivity," do you see that?  

A No, I don't.  Oh, yes.  I'm sorry.  I found it.  

Q Let's look at that on the screen in front of you.  So you 

can see it -- do you see it now, Mr. Hammons? 

A Yes, I do. 

Q And it says "volume loss, Atrium."  Do you see that? 

A Yes. 

Q And it says "20 percent," "25 percent," and "30 percent."  

Do you see that? 

A Yes, I do. 

Q And those are for certain volume-loss assumptions.  Do you 

see that? 

A Those are assumptions, yes. 

Q And under those assumptions, under the "20 Percent" 

column, you see net revenue of 120 million.  Do you see that? 

A Yes, I do. 

Q And under the "30 Percent" column, you see net revenue of 

105 million.  Do you see that? 

A Yes, I do. 

Q So even under those assumptions, you see a loss -- or Lake 

Norman is still having positive revenue from 120 million to 

105 million.  Do you see that? 

A They would still be generating revenue, but less revenue, 

as we predict that we would lose volume to Atrium and less 

EBITDA and a decrease in our margins. 
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Q And then let's turn to that EBITDA percentage.  Do you see 

where it says "13.6 percent?" 

A Yes, I do. 

Q And then that's under the 20 percent assumption, correct? 

A Correct. 

Q And the 11.3 percent under the "30 Percent" column? 

A That is correct. 

Q So Lake Norman Regional would still have -- generating a 

positive margin, even under these assumptions; is that correct? 

A A positive margin, but probably -- at that level would not 

be sufficient margin to produce free cash flow and, therefore, 

we'd be having to borrow to pay the bills at Lake Norman. 

Q But cash flow is not included in this chart; is that 

correct? 

A It is not. 

Q And this was sent by Mr. Conti; is that right? 

A That is correct.  But as CFO, I'm evaluating this.  And 

understanding that our current borrowing rate, which we did 

just did refinancing that you referenced in December, we are 

borrowing at approximately 11 percent interest rate.  So our 

interest rate that we would have to cover would be 11 percent, 

so margins of 11 percent would not be adequate. 

Q And looking at -- I'm going to direct your attention to 

PX2018.  

THE COURT:  Before we get off of that, I just had one 
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Q And counsel for the FTC asked you about Tenet and HCA.  

You're familiar with those companies, correct? 

A Yes, I am. 

Q And Mr. Conti or others in his organization, are they in 

regular contact with, for example, HCA about potential 

transactions? 

A They are.  We have done transactions with HCA in the past, 

so that would be a regular conversation that he would have. 

Q And do I understand that you would expect Mr. Conti to 

reach out to companies like HCA to gauge their interest in any 

potential transaction you may explore? 

A Yes, absolutely. 

Q And did Tenet, HCA, or any other company even get to the 

point in the process where Mr. Conti shared the confidential 

memorandum you described? 

A They did not. 

Q And no one else bid; is that correct? 

A No one else did, either. 

MR. PERRY:  Thank you.  

Nothing further, your Honor. 

THE COURT:  In the period a few years before entering 

into the negotiations with Novant for Lake Norman Regional, 

what was the trend of devoting growth capital to Lake Norman 

Regional?  

THE WITNESS:  We had likely -- so that period, those 
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couple years prior, would have been the periods that I would 

have been just coming in as CFO in January of 2020.  

At that point, we had decided that Lake Norman was not one 

of our focus markets because we did not have that strong 

network of care.  We were already in a highly leveraged 

position and somewhat strapped for cash to invest.  

And that was also during 2020, during the pandemic, and 

2021, kind of during that -- when the recovery period started, 

before people had really started to come back into the 

healthcare system.  So we would not have been making material 

investments in Lake Norman at that time, either. 

THE COURT:  And do you know what the trends were 

before you became CFO?  Have you ever gone back to look at 

that?  

THE WITNESS:  I have not looked at the trends before I 

was CFO.  But, knowing that we don't have a network of care, I 

can say that -- well, I do know that we had approved the AFC 

that I had mentioned during my testimony -- that we had hoped 

to joint venture with OrthoCarolina.  That was something that I 

had approved as CFO because we had gone to get a certificate of 

need for that.  But then we were unable to kind of complete 

that transaction.  

But prior to my time as CFO, given that we have don't have 

a big footprint of outpatient service -- out-patient access 

points -- so freestanding EDs or others -- my sense is that we 
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had not spent a lot of capital.  I just don't know that -- if 

it was because we just weren't able to develop the right 

relationships or if there weren't needs or if we weren't able 

to get other CONs to do that.  That I'm not aware of before I 

was CFO. 

THE COURT:  And if this transaction is prohibited, 

what will be the devotion of growth revenue to Lake Norman 

Regional?  

THE WITNESS:  I think it will continue to be limited. 

THE COURT:  All right.  Thank you.

(Witness excused.)  

THE COURT:  All right.  Good enough time to take our 

afternoon break.  We'll be back together in 15 minutes.  

Thank you.  You may stand down.  

(A recess was taken.) 

THE COURT:  You all right.  You may call your next 

witness. 

MR. LIPTON:  Thank you, your Honor.  Joshua Lipton, 

representing CHS.  Defendants call Jason Keibler of Aetna.  

(Witness sworn.) 

JASON KEIBLER, DEFENDANTS' WITNESS, DIRECT EXAMINATION

BY MR. LIPTON:

Q Good afternoon, Mr. Keibler.  

A Hi. 

Q Would you please state your name for the record.  
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A I have not. 

Q Do you delegate that to someone on your team? 

A Yes. 

Q When you're thinking of building Aetna's networks within 

North Carolina, what are the regions that you think about 

within North Carolina? 

A The Triad, the Triangle, the Raleigh-Durham area, the 

Winston-Salem area, which is Triad, Charlotte, western 

Carolina, Sandhills, and then other rural counties. 

Q And can you please describe for us the geography that's 

included in the Charlotte area? 

A It's about 12 counties surrounding adjacent to 

Mecklenberg. 

Q Fair to say Mecklenberg and the surrounding counties? 

A Yes. 

Q And do you think about that as one region when you're 

building your network? 

A Yes. 

Q As the person responsible for developing Aetna's networks 

in North Carolina, have you ever thought about developing a 

network for health plans in an area called the eastern Lake 

Norman area? 

A No. 

Q Do you offer any health plans that are separately targeted 

at the eastern Lake Norman area? 
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Q So given this evidence that you've summarized on what you 

have found to be a meaningful decline at Lake Norman, let me 

ask you a question that is related to things that the Court 

will be determining.  

Given this variety of evidence, from an economic 

perspective, what does it mean about whether Lake Norman is a 

meaningful competitor in the Charlotte area right now? 

A This is an important fact to understand because it helps 

us understand whether this transaction will have a large impact 

on competition, a small impact on competition, and in what 

direction.  

Lake Norman is not a meaningful hospital from the 

viewpoint of patients.  And we know that because patients are 

choosing not to go there.  It has a 31 percent occupancy rate.  

And from the viewpoint of payors -- that is, insurers -- 

insurers also recognize that they also can build a network 

without Lake Norman.  

So those are two viewpoints that put into perspective what 

Lake Norman's significance is and what this transaction is 

really -- really able to do to improve what's happening there. 

Q So, Dr. Wu, another -- we've talked about commercial 

realities that you found on the decline of Lake Norman.  

Another commercial reality that you identified as important to 

your opinions has to do with insurers.  And you mentioned this 

concept of systemwide contracting that has been discussed a 
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fair amount in the trial.  I want to talk with you about that a 

little bit more.  

MS. HUBBARD:  If we could, go to the next slide, 

Ashley.  Thank you.  

Q And let me just start with this predicate question.  How 

does CHS, other healthcare systems in the Charlotte area, get 

paid or reimbursed for the services they provide? 

A Well, first of all, prices, which is what I'll use as 

shorthand for reimbursement rates, are the outcome of 

negotiations.  And these are negotiations between the 

healthcare can system and the insurer.  

Now, there's a bigger negotiation that is taking place in 

these systems, which is broader and statewide.  And insurers, 

of course, have to negotiate for not just inpatient care 

services, but outpatient care services, ambulatory care center 

services, physician services.  They're negotiating for the 

whole set of services that a healthcare system offers.  

Now, in Charlotte, there are contracts that will -- if 

we -- if we want to focus on inpatient care, we would focus on 

inpatient care in the Charlotte area because, the way the 

negotiations take place, there are negotiations for prices in 

the Charlotte area.  So it's a -- so it would be -- so that's 

one way to think about it, which is pricing for inpatient 

services in Charlotte.  

Q And did you find a map that you wanted to use to just 
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highlight how the contracting for the Charlotte area works?  

A Yes.  

Q So what is it that you wanted to explain with this map 

when it comes to how contract's working? 

A So this is just a map of the -- of Mecklenberg County and 

the counties that are adjacent to it.  So there are seven 

counties in total.  

We see that, in these counties, there -- Novant has a 

number of hospitals in this area.  And in general, when we look 

at the contracts that Novant has with the insurers, it will 

cover the hospitals that are within the red circle and within 

the seven-county area. 

Q So a couple of questions, Dr. Wu, on this.  

My first question is, do any of the major insurers in the 

Charlotte area negotiate contracts hospital-by-hospital instead 

of for this broader area? 

A No, no one does that. 

Q Do any of them negotiate and purchase only a subset of 

services, as opposed to all of the possible services that the 

hospitals in the area could offer? 

A No. 

Q And so the fact that the answer to both of those questions 

is no, is that what leads you to describe the contracting as 

systemwide? 

A Yes. 
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Q All right.  So why does that matter to your analysis, that 

there is system-wide contracting? 

A That matters because, when we want to think about prices 

at any individual hospital, we have to understand that the 

prices for that individual hospital are the outcome of a 

systemwide contract. 

Q So did you actually look at the contracts with insurers in 

the Charlotte area? 

A Yes. 

Q Okay.  So I understand that they're like 800 pages long, 

so I'm not going to move that into evidence.  But can you 

summarize what you found in one of the contracts -- this looks 

like the UnitedHealthcare contract -- that you thought was 

important to the economic analysis of -- or the analysis of 

competition in this case?  

A Yeah.  So, your Honor, this is a graphic that describes 

the -- the way you might think about pricing in United's 

contract with Novant.  

So the first thing that you'll see that -- is that a 

Novant contract, here with United, would be for Charlotte, and 

it would cover -- and the one for June 1, 2023, would cover the 

five hospitals that you see in the left panel.  So those five 

would be listed as the hospitals that are covered by that 

contract.  So that's number one.  

The second thing to note is that insurers are trying to 
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has now included in his market are the hospitals that are in 

this yellow area just south of that -- just south.  

It doesn't make any sense to add in hospitals, but not 

include -- without, A, defining a geography, and, B, including 

other hospitals that are even closer than the hospitals that 

you have added.  

And so I think about those hospitals that are in this pink 

band between those two yellow islands.  You have Atrium 

Cabarrus, which is that Atrium hospital which is on the upper 

right of this pink band, you have Atrium University City, which 

is the hospital in the middle, and you have CaroMont Belmont, 

which is the lower "H" in that pink band.  

So those are the two reasons that the second market by 

Dr. Tenn does not make economic sense to me. 

Q And now let me ask you about the third that was discussed 

on Tuesday, which was something that was called Center 

City/Northern Charlotte.  And did you analyze that as a 

possible relevant geographic market, as well? 

A Yes. 

Q And what did you find when you did a -- strike that. 

The map we're seeing on the left, is that Dr. Tenn's map? 

A Yes. 

Q And does that give us a complete picture of the 

surrounding hospitals in this area? 

A No, it does not. 
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Q Okay.  What did you find when you looked at this thing 

called Center City/Northern Charlotte region as a proposed 

geographic market? 

A Well, this is an interesting map because it omits 

hospitals to the south of Center City and it omits the 

hospitals to the west of Center City.  There are a number of 

Atrium hospitals to the south that are missing, and to the west 

you're missing Atrium hospitals and CaroMont.  

So this map -- so this map misses a number of the 

hospitals that we know get diversion, for example, from even 

people in the Eastern Lake Norman area.  

Q And so is your conclusion that this Center City, slash, 

Northern Charlotte region is a proper relevant in this case? 

A So it is not because, first of all, I have not heard what 

this geographic area actually is.  But if one was to evaluate a 

transaction, one does need to know who are the patients that 

are being affected by this transaction and -- but there is no 

way to evaluate that without a definition of a geographic area.  

The second thing is that, when we look at the contracting 

and the commercial realities surrounding insurer and hospital 

contracting, this map does not correspond to the hospitals that 

are being negotiated under insurer hospital contracts.  And 

also, as we just talked about with the map, it does exclude 

important hospitals. 

Q So, Dr. Wu, did -- are you proposing -- on the defense 
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Q I see.  So there's another part of the relevant-market 

analysis that is product market.  And we haven't heard as much 

about that in this case, but I wanted to ask you a little bit 

about your concerns with how the FTC has proposed or tried to 

define a relevant product market.  Do you have concerns about 

that proposed market, as well? 

A I do. 

Q All right.  Can you summarize the -- your major concerns 

-- well, let me start with, can you just say what you 

understand the FTC is defining as the relevant product market 

here? 

A Yeah.  So first of all, the FTC's relevant product market 

is defined as the set of overlapping services.  And what they 

mean by that is, if a service is done at Lake Norman and a 

service is done at Novant Huntersville, then it is an 

overlapping service, and that is in the market.  If it's 

something that Huntersville does, but Lake Norman does not, 

then that is not an overlapping service, and that is not in the 

relevant market.  So the overlapping service is only the set of 

services that both happen to do.  

Q And what is wrong with that from your perspective as an 

economist? 

A So first of all, what's wrong with that is no insurer 

actually contracts for overlapping services.  They're buying 

all the services because they have to.  They're looking to 

USCA4 Appeal: 24-1526      Doc: 9-2            Filed: 06/13/2024      Pg: 54 of 56



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXAMINATION OF LAWRENCE WU Vol. VI

1758

contract for services that all -- that their covered lives are 

going to need in the next few years.  Okay.  That's the 

negotiation that's taking place, all services.  

The second has to do with the -- the -- the nature of -- 

of -- of what hospitals are competing over.  So the set of 

overlapping services is something that changes over time.  

So I would just give you an example.  In Dr. Tenn's first 

report in this case, he was looking at data from 2022.  And in 

his second report, he looked at data from 2023.  

The actual set of services that are overlapping are 

different in those two reports because, if you looked at the 

snapshot of the overlapping services in 2022, that's one set, 

but it's not the same set in 2023 because they're doing 

different things.  And that is what troubles me, because it's 

not -- it's not definable.  And -- and it means -- and it also 

means that it's not putting into consideration what's happening 

over time.  

There is -- there should be competition over the range of 

services.  So why one would limit to just overlapping services 

just doesn't make sense because, if Lake Norman were to 

improve, they would be able to add a service.  But we would 

view that as procompetitive because you're adding a service to 

a hospital.  But that should be something we should be thinking 

about in the transaction.  So that's a second line.  There 

should be competition over scope of services.  

USCA4 Appeal: 24-1526      Doc: 9-2            Filed: 06/13/2024      Pg: 55 of 56



CERTIFICATE OF SERVICE 

I, Sarah M. Harris, counsel for Novant Health, Inc. and a member of 

the Bar of this Court, certify that, on June 13, 2024, a copy of 

the Appendix of Exhibits to Joint Opposition to Emergency Motion for 

Injunction was filed with the Clerk and served on the parties 

through the Court’s electronic filing system.  I further certify that all 

parties required to be served have been served. 
/s/ Sarah M. Harris 
SARAH M. HARRIS 

USCA4 Appeal: 24-1526      Doc: 9-2            Filed: 06/13/2024      Pg: 56 of 56


	TABLE OF CONTENTS
	Excerpts of FOF
	Excerpts of Trial Transcript



