Case 1:25-cv-10371-KPF  Document 72-1

Filed 01/27/26 Page 1 of 11

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FEDERAL TRADE COMMISSION,
Plaintiff,

V.

HENKEL AG & CO. KGAA,

HENKEL OF AMERICA, INC.,

HENKEL US OPERATIONS CORP.,

AIP, LLC d/b/a AMERICAN INDUSTRIAL
PARTNERS,

A-PAINT HOLDING LP,
and
A-PAINT TOPCO, INC.,

Defendants.

Case No. 1:25-cv-10371-KPF

[PROPOSED] CASE MANAGEMENT PLAN AND SCHEDULING ORDER

Plaintiff Federal Trade Commission (“FTC” or “Commission’’) and Defendants Henkel AG &
Co. KGaA, Henkel of America, Inc., and Henkel US Operations Corp. (collectively, “Henkel”)
and Defendants AIP, LLC d/b/a American Industrial Partners, A-Paint Holding LP, and A-Paint
Topco, Inc. (collectively, “A-Paint”) respectfully submit this Proposed Case Management Plan
and Scheduling Order in accordance with Fed. R. Civ. P. 26(f)(3).

1. All parties do not consent to conducting all further proceedings before a United States
Magistrate Judge, including motions and trial. 28 U.S.C. § 636(c).

2. Settlement discussions have not taken place.

3. The parties have conferred pursuant to Fed. R. Civ. P. 26(f).

4. Amended pleadings may not be filed and additional parties may not be joined except with

leave of the Court.
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5. Initial disclosures pursuant to Fed. R. Civ. P. 26(a)(1) shall be completed no later than the
date listed in the Schedule below. The FTC represents that it produced to Defendants on
or before January 2, 2026 all documents and data obtained from non-parties during the
FTC’s investigation regarding the Proposed Acquisition, all of which are treated as
Confidential under the stipulated protective order (Dkt. No. 59).

6. This litigation does not involve the release of medical records.

7. Discovery

a. The parties are to conduct discovery in accordance with the Federal Rules of Civil
Procedure and the Local Rules of the Southern District of New York.

b. The parties proposed, and the Court entered, a stipulated protective order that
addresses the designation and treatment of confidential material.

c. The parties have discussed (i) provisions for the disclosure, discovery, and
preservation of electronically stored information and (ii) protocols for asserting
claims of privilege or of protection from discovery. Any agreement reached
between the parties is to be filed within 10 days from the date of this Order.

d. The parties have discussed deadlines for Fact Discovery and Expert Discovery,
and Interim Discovery Deadlines, which are set forth in the Schedule below in
Paragraph 21.

8. Interim Discovery Deadlines.

a. As to requests for the production of documents.

1.

il.

1il.

The parties shall serve any objections to requests for the production of
documents no later than seven (7) calendar days after the date of service of
the document requests to which they assert objections. Within three (3)
calendar days of service of any such objections, the parties shall meet and
confer in a good faith attempt to resolve the objections. The parties will
make good faith efforts to produce documents on a rolling basis
expeditiously, prioritizing data requests and if applicable, individuals
identified on preliminary witness lists.

In response to any document requests, the parties need not produce to each
other in discovery in this case any documents previously produced by
Defendants to the FTC in the course of the FTC’s investigation of the
proposed acquisition, FTC File No. 251-0079.

Non-Party Discovery. The notice requirements of Federal Rule of Civil
Procedure 45(a)(4) shall apply. Every documentary subpoena to a non-
party shall include a cover letter requesting that (1) the non-party Bates-
stamp each document with a production number and any applicable
confidentiality designation prior to producing it and (2) the non-party
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1v.

provide to the other parties copies of all productions at the same time as
they are produced to the requesting party. All parties shall provide, within
three business days of receipt, (i) all materials received pursuant to a non-
party subpoena if the producing party fails to provide copies of
productions to the other parties; (ii) all materials produced voluntarily
from any non-party; and (iii) all declarations or affidavits provided by a
non-party. Production shall occur in the format the materials were
received, except that in the event a non-party produces documents or
electronic information that are non-Bates-stamped, the party receiving the
documents shall notify the other parties and promptly Bates-stamp the
documents or electronic information and produce them in an appropriate
timeframe. Each side shall issue no more than thirty (30) subpoenas duces
tecum to non-parties except that non-parties identified on either side’s
preliminary witness list shall not count against the limit.

Document productions shall be sent to the attention of:

1. Tothe FTC: Nicole Lindquist (nlindquist@ftc.gov)
Tim Singer (tsinger@ftc.gov)
Corene Wint (cwint@ftc.gov)
Lila Edmonds (ledmonds@ftc.gov)
Chamaree Shelton (cshelton@ftc.gov)

2. To Henkel:  Ryan Shores (rshores@cgsh.com)
David Gelfand (dgelfand@cgsh.com)
Kenneth Reinker (kreinker@cgsh.com)
Steven Kaiser (skaiser@cgsh.com
Rahul Mukhi (rmukhi@cgsh.com)
Matthew Bachrack (mbachrack@cgsh.com)
Jacob Coate (jcoate@cgsh.com)
Clotilde Le Roy (cleroy@cgsh.com)

3. To A-Paint: Ed Duffy (ed.duffy@bakerbotts.com)
Paul Cuomo (paul.cuomo@bakerbotts.com)
Erik Koons (erik.koons@bakerbotts.com)
Linda Martin (linda.h.martin@bakerbotts.com)
Christine Ryu-Naya
(christine.ryu-naya@bakerbotts.com)
Andrew Lucarelli (drew.lucarelli@bakerbotts.com)

b. Interrogatories.

1.

Defendants may serve up to 15 interrogatories on the FTC, which may be
either fact or contention interrogatories. The FTC may serve up to 15
interrogatories each on Henkel and A-Paint, which may be either fact or
contention interrogatories.
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il.

The parties shall serve objections and responses to interrogatories no later
than fourteen (14) calendar days after the date of service. Within three (3)
calendar days of service of any such objections, the parties shall meet and
confer in a good-faith attempt to resolve the objections.

c. Contention Interrogatories must be served no later than 30 days prior to the close
of fact discovery.

d. Depositions of fact witnesses shall be completed by the deadline for the Close of
Fact Discovery set forth in the Schedule.

1.

il.

1il.

1v.

Preliminary Fact Witness Lists: Each side shall prepare a preliminary fact
witness list that shall reflect a good-faith effort to identify the individuals
who will be called at trial and shall summarize the general topics of each
witness’s anticipated testimony. The preliminary witness list shall include,
if known, the contact information, the name of the employer of each
witness, and a description of the responsibilities of any non-party witness.
Otherwise, non-parties may be identified by entity. Each side’s
preliminary fact witness list shall be limited to 15 individuals or entities.

Number of Fact Depositions: Each side shall be limited to 20 depositions,
although witnesses listed on either side’s preliminary fact witness list shall
not count towards this limit. Each 30(b)(6) deposition notice counts as one
deposition for purposes of this paragraph even if the noticed entity
designates multiple individuals to provide testimony. Additional
depositions of fact witnesses shall be permitted only by agreement of the
parties or by leave of the Court for good cause shown. The parties shall
consult with each other prior to confirming any deposition to coordinate
the time and place of the deposition. The parties shall use reasonable
efforts to reduce the burden on witnesses noticed for depositions and to
accommodate the witness’s schedule. Cross notices count against the
limit.

Allocation of time: All depositions, including depositions of individual
fact and expert witnesses, shall last no more than seven (7) hours. If both
Plaintiff and Defendants issue a subpoena to depose the same non-party
fact witness, they shall allocate the time evenly between them. For
depositions of party deponents, the party noticing the deposition shall be
allocated the full seven (7) hours of deposition time. For purposes of this
Order, former employees, consultants, agents, contractors, or
representatives of the parties are considered party witnesses if they are
represented by counsel for Defendants or if Defendants otherwise provide
counsel. Unused time in any side’s allocation of deposition time shall not
transfer to the other side.

Cross-notices of depositions will count against deposition limits. If only
Plaintiff or Defendants issues a subpoena to depose a non-party fact
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c.

f.

V.

V1.

Vii.

witness, the noticing side shall be allocated 5 hours and the non-noticing
side shall be allocated 2 hours. Unused time in any side’s allocation of
deposition time shall not transfer to the other side.

Notice: The parties may not serve a deposition notice with fewer than
seven (7) calendar days’ notice. The parties shall consult with each other
prior to confirming any deposition to coordinate the time and place of the
deposition. The parties shall use reasonable efforts to reduce the burden on
witnesses noticed for depositions and to accommodate the witness’s
schedule.

Remote Depositions: No party shall object to remote attendance at any
deposition by any counsel for either side. The parties will meet and confer
regarding remote depositions and the protocol that would govern any such
depositions.

Final Fact Witness Lists: The parties shall meet and confer in good faith
regarding the number of fact witnesses that may be identified on each
side’s final fact witness list. The final fact witness lists shall summarize
the general topics of each witness’s anticipated testimony. No side may
name a final fact witness that was not either (i) named on either side’s
preliminary witness list or (ii) deposed. Additional witnesses may be
added to either side’s final fact witness list after the deadline for exchange
of final fact witness lists only by agreement of the parties or with leave of
the Court.

The parties shall serve no more than ten (10) requests for admission per side,
excepting those related solely to the authenticity or the admissibility of
documents, data, or other evidence.

Any of the deadlines marked with an asterisk in the Schedule may be extended by
the written consent of all parties without application to the Court, provided that all
fact discovery is completed by the date set forth in the Schedule.

Experts. The parties have conferred on a schedule for expert disclosures,
including reports, production of underlying documents, and depositions. The
agreed upon deadlines are reflected in the Schedule.

1.

il.

Expert Reports. Plaintiff and Defendants shall serve expert reports,
rebuttal expert reports, and reply expert reports on the dates set forth in the
Schedule.

Expert Materials Not Subject to Discovery. Expert disclosures, including
each side’s expert reports, shall comply with the requirements of Federal
Rule of Civil Procedure 26(a)(2), except as modified herein. Neither side
must preserve or disclose, including in expert deposition testimony, the
following documents or materials:
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1. any form of communication or work product shared between any
of the parties’ counsel and their expert(s) or consultants, between
the parties’ counsel and persons assisting the expert(s), or between
any of the experts themselves;

2. any form of communication or work product shared between an
expert(s) and persons assisting the expert(s);

3. expert’s notes, unless the expert expressly relies upon and/or cited
in support of an opinion or fact;

4. drafts of expert reports, analyses, or other work product; or

5. data formulations, data runs, data analyses, or any database-related
operations not relied upon by the expert in the opinions contained
in his or her final report, except as set forth in Paragraph 8.g.iii.

iii. The following materials shall be disclosed with all expert reports:

1. alist by Bates number of all documents relied upon by the
testifying expert(s); and copies of any materials relied upon by the
expert not previously produced that are not readily available
publicly; and

2. for any calculations appearing in the report, all data and programs
underlying the calculation, including all programs and codes
necessary to recreate the calculation from the initial or raw data
files.

iv. Limitation on and Disclosure of Experts. Each side may disclose no more
than three expert witnesses.

v. Expert Depositions. Each side may take one deposition of each of the
other side’s testifying experts.

vi. Expert Trial Testimony. The parties agree to request that direct testimony
of expert witnesses be offered live rather than via trial affidavit under the
Court’s Individual Rule 7.D.1., should the Court be amenable.

9. All motions and applications shall be governed by the Federal Rules of Civil Procedure,
the Local Rules of the Southern District of New York, and the Court’s Individual Rules
of Practice in Civil Cases (“Individual Rules’), which are available at
https://nysd.uscourts.gov/hon-katherine-polk.

10. In the case of discovery disputes, parties should follow Local Civil Rule 37.2 with the
following modifications. Any party wishing to raise a discovery dispute with the Court
must first confer in good faith with the opposing party, in person or by telephone, in an
effort to resolve the dispute. If this meet-and-confer process does not resolve the dispute,
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11.

12.

13.

14.

15.

the party may submit a letter to the Court, no longer than three pages, explaining the
nature of the dispute and requesting an informal conference. Such a letter must include a
representation that the meet and-confer process occurred and was unsuccessful. If the
opposing party wishes to respond to the letter, it must submit a responsive letter, not to
exceed three pages, within three business days after the request is received. Counsel
should be prepared to discuss with the Court the matters raised by such letters, as the
Court will seek to resolve discovery disputes quickly, by order, by conference, or by
telephone.

Counsel shall meet and confer in good faith whenever discussions of settlement may be
productive.

Alternative dispute resolution/settlement.

a. Counsel for the parties have exchanged information relating to the claims and
defenses asserted.

b. Counsel for the parties have discussed and do not believe that the use of alternate
dispute resolution mechanisms is likely to influence settlement.

Absent good cause, the Court will not ordinarily have summary judgment practice in a
non-jury case. Before filing a summary judgment motion, the moving party must file a
pre-motion submission pursuant to Section 4(A) of the Court’s Individual Rules. The
submission shall be filed within 30 days of the close of fact or expert discovery,
whichever comes later.

Any motion to exclude the testimony of experts pursuant to Rules 702-705 of the Federal
Rules of Evidence and the Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993), line of cases, is to be filed by the deadline set forth in the Schedule below. Unless
otherwise ordered by the Court, opposition to any such motion is to be filed two weeks
after the motion is served on the opposing party.

Unless otherwise modified by the Court, on June 15, 2026, the parties shall submit to the
Court for its approval a Joint Pretrial Order prepared in accordance with the Court’s
Individual Rules and Fed. R. Civ. P. 26(a)(3). The parties shall also follow Paragraph 5 of
the Court’s Individual Rules, which paragraph identifies submissions that must be made
at or before the time of the Joint Pretrial Order, including any motions in limine.

a. Deposition designations and counter designations for party witnesses need not be
exchanged or submitted with the Joint Pretrial Order. The parties shall meet and
confer in good faith regarding an appropriate process for exchange of
designations and objections for party witnesses prior to trial.

b. The parties shall meet and confer in good faith regarding appropriate limitations
to pretrial motions in limine, pretrial memoranda of law, and proposed findings of
fact and conclusions of law, and shall submit their proposals by joint letter to the
Court on or before May 1, 2026.
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16.

17.

18.

19.

20.

c. The parties shall meet and confer in good faith regarding a proposed Trial
Procedures Order to govern issues concerning the disclosure and use of exhibits
and deposition designations at trial, including counter-designations and objections
to the admissibility of any such exhibits and designations, the exchange of
demonstratives to be used at trial and objections to those demonstratives, and to
address the treatment of confidential information at trial, including confidential
information produced by non-parties and notice to those non-parties whose
confidential information might be used at trial.

d. After meeting and conferring, the parties will either jointly submit a proposed
Trial Procedures Order addressing these and any other issues the parties consider
appropriate for the Court’s consideration, or, if they fail to reach agreement on all
of the issues to be addressed by the order, the parties will submit separate
proposed orders with a short explanation of the differences between the
competing orders and the basis for their position.

Proposed findings of fact and conclusions of law shall be filed on or before the Joint
Pretrial Order due date in accordance with the Court’s Individual Rules and as set forth in
the Schedule.

Unless the Court orders otherwise for good cause shown, the parties shall be ready for
trial on July 13, 2026 at 9:00 a.m. ET.

This case is not to be tried to a jury.

Counsel for the parties have conferred and the present best estimate of the length of trial
1s

Plaintiff’s Position: 60 hours

Defendants’ Position: 30 hours

Other issues.

a. Service. Service of any documents not filed via ECF, including pleadings,
discovery requests, Rule 45 subpoenas for testimony or documents, expert
disclosure, and delivery of all correspondence, whether under seal or otherwise,
shall be by electronic mail to the following individuals designated by each party:

i. For FTC: Abby Dennis (adennis@ftc.gov)
Peggy Bayer Femenella (pbayer@ftc.gov)
Alex Ansaldo (jansaldo@ftc.gov)
Maria Cirincione (mcirincione@ftc.gov)
Frances Anne Johnson (fjohnson@ftc.gov)
Nicole Lindquist (nlindquist@ftc.gov)
Tim Singer (tsinger@ftc.gov)
Corene Wint (cwint@ftc.gov)
Lila Edmonds (ledmonds@ftc.gov)
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Chamaree Shelton (cshelton@ftc.gov)

ii. For Henkel: Ryan Shores (rshores@cgsh.com)
David Gelfand (dgelfand@cgsh.com)
Kenneth Reinker (kreinker@cgsh.com)
Steven Kaiser (skaiser@cgsh.com
Rahul Mukhi (rmukhi@cgsh.com)
Matthew Bachrack (mbachrack@cgsh.com)
Jacob Coate (jcoate@cgsh.com)
Clotilde Le Roy (cleroy@cgsh.com)

iii. For A-Paint: Ed Duffy (ed.duffy@bakerbotts.com)
Paul Cuomo (paul.cuomo@bakerbotts.com)
Erik Koons (erik.koons@bakerbotts.com)
Linda Martin (linda.h.martin@bakerbotts.com)
Christine Ryu-Naya
(christine.ryu-naya@bakerbotts.com)
Andrew Lucarelli (drew.lucarelli@bakerbotts.com)

b. In the event the volume of served materials is too large for email and requires
electronic data transfer by file transfer protocol or a similar technology, or
overnight delivery if agreed by the parties, the serving party will telephone or
email the other side’s principal designee when the materials are sent to provide
notice that the materials are being served. For purposes of calculating discovery
response times under the Federal Rules of Civil Procedure, electronic delivery
shall be treated the same as hand delivery.

c. Nationwide Service of Process. Good cause having been shown in view of the
geographic dispersion of potential witnesses in this action, the parties will be
allowed nationwide service of process of discovery and trial subpoenas pursuant
to Federal Rule of Civil Procedure 45 and 15 U.S.C. § 23, to issue from this Court
that may run into any other federal district requiring witnesses to attend this
Court. The availability of nationwide service of process, however, does not make
a witness who is otherwise “unavailable” for purposes of Federal Rule of Civil
Procedure 32 and Federal Rule of Evidence 804 available under these rules
regarding the use at trial of a deposition taken in this action.

d. Evidentiary Presumptions. All documents produced by a Defendant either in
response to document requests in this litigation or in the course of the FTC’s pre-
complaint investigation of the proposed acquisition, FTC File No. 251-0079, are
presumed to be authentic. All documents produced by non-parties from their files
shall be presumed to be authentic. If a party serves a specific written objection to
a document’s authenticity, the presumption of authenticity shall no longer apply
to that document, and the parties shall promptly meet and confer to attempt to
resolve the objection.
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Event

Date

Answer

January 26, 2026

Exchange of Rule 26 Initial Disclosures *

January 29, 2026 at 5 p.m. ET

Preliminary Witness Lists *

January 30, 2026 at 5 p.m. ET

Close of Fact Discovery

April 3, 2026

Plaintiff Serves Initial Expert Report(s) *

April 10, 2026

Defendants Serve Rebuttal Expert Report(s) * May 5, 2026
Plaintiff Serves Expert Rebuttal/Reply Report(s) * May 19, 2026
Expert Discovery Ends * May 29, 2026

Exchange of Final Exhibit and Witness Lists *

June 3, 2026 at 5 p.m. ET

Daubert Motions

June &, 2026

Exchange of Objections to Final Exhibit and Witness
Lists *

June 10, 2026 at 5 p.m. ET

Proposed Joint Pretrial Order

June 15, 2026

Pre-Trial Motions in limine

June 15, 2026

Pre-Trial Memorandum of Law

June 15, 2026

Proposed Findings of Fact and Conclusions of Law

June 15, 2026

Opposition to Daubert Motions

June 22, 2026

Opposition to Pre-Trial Motions in limine

June 22, 2026

Final Pre-Trial Conference

July 7, 2026 at 10:00 a.m. ET

Trial Begins

July 13, 2026 at 9:00 a.m. ET

Any Post-Trial Memorandum of Law or Proposed
Findings of Fact and Conclusions of Law

Seven days after the close of
evidence

10
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This Order may not be modified or the dates herein extended, except by further Order of this
Court for good cause shown. Unless the Court orders otherwise, parties engaged in settlement
negotiations must proceed on parallel tracks, pursuing settlement and conducting discovery
simultaneously. Parties should not assume that they will receive an extension of an existing
deadline if settlement negotiations fail. Any application to modify or extend the dates herein
(except as provided in paragraph 8(f)) shall be made in a written application in accordance with
the Court’s Individual Rules and must be made no fewer than two business days prior to the
expiration of the date sought to be extended.

SO ORDERED.

KATHERINE POLK FAILLA
United States District Judge

Dated: , 2026
New York, New York
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