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4. Milnot’s Perspectives on the Deal

This transaction is the last chance - at least for the foreseeable future - to create
meaningful competition in the baby food category. This deal will allow Beech-Nut baby food to be
sold in a way that it cannot be sold today, and has not been sold before. This merger combines two
complementary businesses to make a substantially stronger and more effective competitor to Gerber.
DX 1087 (see facing page).

3. Milnot’s Perspective on the Law.

The FTC argues - and this Court has questioned - whether "classic antitrust” suggests
that Heinz and Beech-Nut are "going to want to expand market share . . . up to a point, and then
they’ll find a nice equilibrium and they’ll all get along together." Court Tr. at 1014. But classic
antitrust does not suggest anything of the kind when the pre-merger market is controlled by a
monopolist, like Gerber. As a "leading antitrust treatise explains,” "efficiency-creating mergers
[among weaker rivals] would create additional firms capable of lowering price and expanding out
profitably and thus increase the likelihood of departures from oligopoly pricing." Areeda &
Hovenkamp, Antitrust Law, Vol. IV, 9 927. As Dr. Hilke admitted, "a duopoly is a more pro-

competitive market [structure] than a monopoly." Hilke Tr. at 1185.2

21 As George Stigler, noted economist and Nobel Laureate, explains, even in a well-functioning
oligopoly, the low-cost producer will, unless it has the highest share, be a maverick and have
incentives to grow. THE THEORY OF PRICE, p. 230 (1987); 1992 Merger Guidelines, § 2.12
("coordinated interaction can be effectively prevented or limited by maverick firms - firms that have
a greater economic incentive to deviate from the terms of coordination than do most of their nivals.").
That 1s because if the lower cost firm (Heinz/Beech-Nut) does not have the largest market share,
"profits of the [oligopoly] are not being maximized at any price." Id. As a result, it is extremely
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For this reason, the courts often permit or recognize the pro-competitive potential of

mergers that, like this one, create to a dominant firm, like Gerber:*

State of New York v. Kraft General Foods, Inc., 926 F. Supp. 321, 351 (S.D.N.Y.
1995) (permitting merger where "retailers. . . indicated that the acquisition [of
Nabisco’s cereal business was] likely to strengthen, not weaken, competition . . .
because it makes Post a stronger competitor to Kellogg and General Mills, more able
to challenge them effectively");

United States v. Country Lake Foods, Inc., 754 F. Supp. 669, 680 (D. Minn. 1990)
(finding that evidence that merger would allow the acquiring firm "to compete
directly with the market leader" relevant "as further evidence that the proposed
acquisition will enhance competition");

Kaiser Aluminum & Chem. Corp. v. FTC, 652 F.2d 1324, 1341 (7" Cir. 1981)
("Among the factors to be considered might be . . . the continuation of active price

unlikely, given Gerber’s 70+% share, that any "cozy collusive" arrangement could be reached,
enforced, or maintained. /992 Merger Guidelines, § 2.1 ("Successful coordinated interaction entails
reaching terms of coordination . . . and an ability to detect and punish deviations that would
undermine the coordinated interaction.")

22
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competition. In some cases unique economic circumstances might make other
factors significant,” such as "the merger of two small firms to survive competitively
in a market, or the demand of a market for large producers"),

° United States v. M.P.M., Inc., 397 F. Supp. 78, 93 (D. Colo. 1975) (merger of two
of four largest competitors with combined market share over 30% "motivated by a
desire to improve the companies’ competitive position” and which resulted in
"combination [to offer service that] was superior to that offered by either of the
previously independent companies alone");

. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 370-71 (1963) ("two small

firms" may merge "to compete more successfully with the leading firms in that
market");

| Brown Shoe Co. v. United States, 370 U.S. 294, 319 (1962) (the Clayton Act was not

designed to "impede . . . a merger between two small companies to enable the[m] . . .

to compete more effectively with larger corporations deminating the relevant

market").

The FTC has no answer except the assertion that all so-called "three-to-two" mergers
are "presum[ed]"” to violate Section 7 per se unless the "evidence clearly show([s] that the merger
[will] not likely have . . . anticompetitive effects." FTC Post-Trial Br. at 1.2 But this is incorrect.

First, the D.C. Circuit expressly rejected a "clear evidence" standard and the burden-
of-persuasion switching approach. United States v. Baker Hughes, 908 F.2d 981 (D.C. Cir. 1990).
There now-Justice Thomas explained that "[t]o allow the government virtually to rest its case [after

‘presenting market concentration statistics’], leaving the defendant to prove the core of the dispute,

would grossly inflate the role of statistics in actions brought under Section 7." Id. at 992. Thus, the

2 The standard now urged by the FTC is based on a 1962 Supreme Court case, Philadelphia
National Bank, which later Supreme Court cases cut back sharply. See Defendants’ Post-Tnal Brief
at 7 & n. 8.
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court concluded that "the ultimate burden of persuasion . . . remains with the government at all
times." Id. at 983; see also Kaiser Aluminum & Chem. Corp., 652 F.2d at 1340 ("The government
continues to bear the burden of persuasion even after it has made out a prima facie case through
statistical evidence.")

With regard to the "clear evidence" standard, the D.C. Circuit was "loath to depart
from settled principles and impose such a heavy burien." Baker Hughes, 908 F.2d at 991. To do
so, would "essentially [force a defendant to] persuade the trier of fact on the ultimate issue in the
case." Imposing such a "heavy burden of production on a defendant would be particularly
anomalous," since "[r]equiring a ‘clear showing’ . . . would move far toward forcing a defendant to
rebut a probability with a certainty.” /d. at 992. For this reason, the D.C. Circuit held that it was
sufficient for defendants to "produc[e] evidence" that shows that concentration statistics
"inaccurately predict[s] the relevant transaction’s probable effect on future competition." 7d. at 991.

Second, the absence of any precedent directly on point (i.e., a merger between two
"wanna-bees," where the market is controlled by a "dominant" firm, which Gerber itself admits is
the case here, DX 727), is attributable to the uniqueness of this market. As the FTC’s own
declarants - e.g., Mr. DiCesare of Wegman’s — confirmed, Gerber is "as close as it comes" in terms
of "manufacturers that are dominate in their categories." DiCesare Dep. at 81. Gerber also agrees
that DX 731

(Gerber document discussing the reasons why

17
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While no court has addressed the question whether two weak regional players can
combine to combat a dominant monopolist, the FTC has cleared such transactions.”* Moreover,
grocery retailers have seen factually analogous acquisitions enhance competition. As Roger
Davidson from Ahold testified in response to the Court’s own questioning, the merger between
American Greetings and Gibson’s created a stronger competitor to Hallmark. Where "one was
dominant before [and] wasn’t doing so much-bidding, now . . . [yJou have two strong players
bidding," which has "drive[n]" "consumer prices" "down." Davidson Tr. 852.

Other retailers have seen similar situations. DX 42 ("In the mass-marketed cookie
and snack category a similar creation of effective competition resulted from Keebler’s acquisition
of Sunshine and President’s, allowing them to compete more effectively with Nabisco (increasing

promotions and programs), resulting in . . . better consumer prices."). Indeed, this Court

24 Significantly, the FTC did not challenge a 4 to 2 merger. In 1995, Litton Industries, a developer
and manufacturer of advanced night vision technology, acquired two competitors, Intevac Industries'
Electro-Optical Sensors division and Imo Industries' night vision and laser equipment business. See
Briefly . . . Litton Indus., 174 Aerospace Daily 52 (June 14, 1995). Although the "FTC issued a
Second Request on March 24 in Litton Systems' proposed acquisition of Imo," both deals ultimately
closed. Merger Briefs, FTC:Watch (Mar. 27, 1995); Vago Muradian, For the Right Price, 195
Defense Daily 2 (Apr. 2, 1997).

Similarly, efficiencies do justify "mergers to monopoly." In 1997, American Pacific
purchased Kerr-McGee's ammonium perchlorate business to become "the only ammonium
perchlorate producer in the U.S:"*American Pacific Buys Kerr-McGee's Ammonium Perchlorate,
159 Chem. Week 40 (Oct. 22, 1997). "Ammonium Perchlorate is used mainly as fuel for solid
rocket engines on space vehicles and weapons systems." Id. American Pacific's CEO justified the
merger saying "this agreement will lead to greater efficiencies . . . to the solid rocket motor
industry." Kerr-McGee Ammonium Perchlorate Being Acquired by American Pacific, Chem. Market
Reporter (Oct. 20, 1997).

18
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appropriately noted the intense competition that occurs when "Coke and Pepsi go at each other head-
to-head.” Court Tr. 288.7

The FTC argues that, notwithstanding increased competition between Heinz/Beech-
Nut and Gerber post-merger — at some unspecified point — an "equilibrium" will be reached which
will result in higher prices. In response, this Court asked Dr. Hilke "how far ahead do you look" in
determining the competitive effects of a merger: Court. Tr. 1165.

Given the immediate and definite pro-competitive impact of the merger, the question
the Court must pose - as it did - is "when [will a ‘nice equilibrium’ occur], if it ever happens.”
Court Tr. 1164-65. The FTC’s failure to identify when - and if - that "nice equilibrium" will occur,

quantify its effect, or explain how such a collusive equilibrium could be reached, means that the FTC

25 Dr. Hilke tried to explain away Coke vs. Pepsi by arguing that there are "other" soft drinks
involved. But in baby food there are also "other" products involved. Coke and Pepsi compete
against each other mainly because they want to steal share from each other, not because Dr. Pepper
or 7-Up may be on the fringe. Hilke Tr. 1139. Here too, there are many alternative infant foods that
compete with jarred and prepared baby food markets. Gerber sees numerous products as substitutes
for jarred baby food at different stages in an infant’s development, including breast milk, formula,
and table food. DX 714 (see facing page); see also DX 15; DX 743; DX 1.

Dr. Hilke provided no explanation for the FTC’s argument that these products do not
"constrain" prices in exactly the same way that Cadbury-Schweppes, Dr. Pepper, and Seven-Up
"constrain” Coke’s and Pepsi’s prices. Indeed, Dr. Hilke baldly asserted that "prepared baby
food . . . is more convenient than breast feeding," Hilke Report at § 10, based solely on his
"common sense observation,” not any economic analysis of what "reasonably interchangeable
substitutes” influence prices or the competitive interactions of baby food producers, as required to
properly define a market. See United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 395
(1956) ("In considering what is the relevant market for determining the control of price and
competition, no more definite rule can be declared than that commodities reasonably interchangeable
by consumers for the same purposes make up that ‘part of the trade or commerce’").
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has failed to support its speculations with hard evidence and has failed to turn this "ephemeral
possibility” into a "reasonably probable" event. United States v. Citizens & Southern Nat'l Bank, 422
U.S. 86 (1975) ("The Clayton Act is concerned with ‘probable’ effects on competition, not with
‘ephemeral possibilities.”").

A collusive equilibrium can occur only if it is possible to reach an agreement and
enforce that agreement through detection and punishment. 7992 Merger Guidelines, § 2.12 ("Where
detection or punishment is likely to be slow, incentives to deviate are enhanced and coordinated
interaction is unlikely to be successful."). Here a collusive equilibrium is less likely to occur post-
merger than pre-merger, since it becomes significantly more difficult for Gerber to punish
deviations. As Gerber appropriately recognizes, the merger will allow Heinz/Beech-Nut to

and to

DX 747. Thus, the Court’s question of how far into the future should it look cannot be
answered because the FTC failed to establish that an anticompetitive equilibrium - unlike a fully
competitive Coke/Pepsi equilibrium - will occur at any point in the future.

6. Milnot’s Perspective on the Equities.
The FTC ignores altogether the "weighing of the equities” requirement of the FTC

Act Section 13(b).?® Under Section 13(b), the FTC is not entitled to a preliminary injunction unless

*Section 13(b) of the FTC Act states that "[u]pon a proper showing that, weighing the equities
and considering the Commission's likelihood of ultimate success, such action would be in the
public interest, . . . a preliminary injunction may be granted.” 15 U.S.C. § 53(b).
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"the harm to the parties and to the public that would flow from a preliminary injunction is
outweighed by the harm to competition." FTC v. Great Lakes Chem. Corp., 528 F. Supp. 84, 86
(N.D. Ill. 1981). Here, a balancing of the speculative harm against the strong public and private
interests in allowing the deal to close tilts decidedly in favor of allowing the parties to close.
a. Public Equities Favor And Outweigh any Harm From An Immediate Closing.
If the Court grants the FTC’s reduest for a preliminary injunction, there may be an
appeal but there will be no administrative proceeding, because the deal will be dead. FTC v. Exxon
Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) ("the issuance of a preliminary injunction blocking an
acquisition or merger [will] prevent the transaction from ever being éonsummated."); FTCv. Staples,
Inc., 970 F. Supp. 1066, 1093 (D.D.C. 1997) (preliminary injunction "will most likely kill the
merger").?’ Therefore, in deciding whether a preliminary injunction is in the "public interest” under
the language of Section 13(b) the Court must choose between allowing the deal to close (with
possible post-administrative remedies, if necessary) and no deal at all, ever. For this reason, the
courts have required the FTC to meet a "heavy burden" prior to granting a merger-blocking
injunction. See F.T.C. v. Occidental Petroleum Corp., 1986 WL 952, 1986-1 Trade Cases P 67,071
(D.D.C. April 29, 1986) ("The Commission's burden on a preliminary injunction motion is properly
a heavy one, since, as this Circuit has recognized, the granting of preliminary injunctive relief is ‘an

extraordinary and drastic remedy, "particularly in the merger and acquisition context.”")

7" As discussed in the Defendants’ Reply, this case is decidedly not Staples.
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Even if the Court were to adopt the FTC’s view that all that is at issue here is
"preliminary” relief, it then becomes even more difficult to argue there will be any "harm to
the . . . public” during the "period between the denial of the preliminary injunction and the final
adjudication of the merits" of an FTC administrative hearing. In fact, all of the evidence points to
consumer benefit during this interim period, for several reasons.
J First, Heinz could never as a practical matter increase prices of Heinz (or
Heinz/Beech-Nut) baby food during the pendency of an administrative proceeding,
because to do so would mean losing the case. See, e.g., General Dynamics, 415 U.S.
at 505 n. 13 ("post-merger evidence showing a lessening of competition may
constitute an ‘incipiency’ [of anticompetitive effects] on which to base a divestiture
suit™).
J Second, a delayed closing will, by definition mean a delay in Heinz’s ability to
realize distribution and manufacturing efficiencies and plans for innovation, thereby

depriving consumers of the clear pro-competitive benefits involved.

J Third, a delay in closing will also mean a continuation of the significant downward
trends in Beech-Nut’s ability to compete. See, supra. at pp. 3-6.

The other side of the public equities coin is balancing these demonstrable benefits
against the "harms" likely to flow from an immediate closing. The FTC devotes three lines to this
point, claiming that "because Heinz intends

making "an effective post-merger remedy after an
administrative trial is likely to be futile." FTC Post-Tnal Brief at 44. The FTC cites no support or
even argument for why this is true. It is not.

Beech-Nut’s strengths are its brand and its recipes. That is why Heinz is buying

Beech-Nut. PX 149 (Heinz’s purchase is

22



Case 1:00-cv-01688-JR Document 91 Filed 10/27/00 Page 27 of 32

Those strengths will still exist at the end of an administrative trial. Indeed, Beech-Nut will
indisputably be strengthened, as Heinz invests in the brand and implements a national roll-out of
Beech-Nut immediately post-closing. The FTC has never claimed Heinz would do otherwise (its
arguments go principally to how Beech-Nut will be priced post-merger). Therefore, any divestiture
required after an administrative trial would be of a much stronger, much more appealing, nationally
distributed Beech-Nut. A divestiture effort at that stage would be much more likely to yield an
interested buyer for the brand and the recipes than the Chase sales process with the current, weak
regional Beech-Nut. And to the extent that there is demand for a third brand, as the FTC claims
(FTC Post-Trial Br. at 4), then Heinz can reintroduce its Heinz brand after divestiture. Heinz will
be able to do this because it will always have the Heinz name and it already sells Ketchup and many
other products to almost every store in the country.

Thus, given the certainty of immediate pro-consumer benefits, and the actual better
ability to achieve divestiture after the end of an administrative hearing, a preliminary injunction is
clearly contrary to the public interest.

b. Private Equities Favor Immediate Closing.

In balancing theoretical harms against the benefits of this merger, the Court can, and

should, take account of the substantial harms to Milnot and MDCP of denying or delaying a closing.
As the D.C. Circuit has explained, "it is permissible for the court to weigh among the equities the
potential benefits, public and private, that may be lost by a merger blocking preliminary injunction."

FTC v. Weyerhauser Co., 665 F.2d 1072, 1083 (D.C. Cir. 1981).
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The harm to MDCP of delaying a closing are readily apparent.

Meader Tr. 812-13; DX 1, 435.

Respecting and facilitating this type of "ease of exit" is a recognized antitrust benefit.
See Great Lakes, 528 F. Supp. at 98 ("[T]he proposed acquisition will encourage entry . . . by
preserving reasonable opportunities to exit."); In re Pillsbury Co., 93 F.T.C. 966, 1041 n.43 (1979)
(Commissioner Pitofsky) ("Long-term competitive considerations require preservation of . . . ease
of entry, and opportunity for businessmen to take entrepreneurial risks. The other side of that coin
is a largely unarticulated policy, a clear corollary to the first, which would preserve exit
opportunities.").

The harms to Milnot and the Beech-Nut brand itself from a delay in closing are also
readily apparent. Under Madison Dearborn’s ownership, Beech-Nut is resource-constrained. See,
e.g., Meader Tr. 822 ("We are not part of a $10 billion organization like Heinz or Novartis, and we
have to manage our cash flow very carefully."); DX 446 ("We need to be as efficient and as

effective as possible with our limited dollars.").”® As discussed, Beech-Nut’s business has already

2 See also DX 404 (12/17/99 Memorandum from Milnot Chief Financial Officer to senior staff:
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suffered since the contract with Heinz was signed in February, 2000. Beyond questioning customers
and further Gerber inroads at Beech-Nut accounts, Beech-Nut’s brokers and employees face an
uncertain future. See, e.g., PX 568 ' in trade

spending); PX 569

;see also PX 313.

Given its numerous owners over the past 110 years (DX 1085, page facing page 8§,
supra.), the presence of monopolist Gerber, and Milnot’s financial constraints, it is not surprising

- and it remains unrebutted — that Beech-Nut as a brand is in steady decline.

For these reasons as well, the equities weigh strongly in favor or clearance.
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A preliminary injunction would serve only Gerber, whose dominance of the baby

food market will continue to injure consumers, without Heinz ever being able to launch a frontal

challenge to Gerber’s supra-competitive pricing. See DX 128 (on facing page). But "[i]t is

axiomatic that the antitrust laws were passed for ‘the protection of competition, not competitors.”

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 224 (1993) (citing Brown

Shoe Co. v. United States, 370 U.S. 294, 320 (1962)).
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