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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION

Plaintiff,
V.
EDWARDS LIFESCIENCES, Civil Action No. 1:25-cv-02569-RC
CORPORATION
PUBLIC VERSION
and

JENAVALVE TECHNOLOGY, INC.

Defendants.

Plaintiff Federal Trade Commission’s Opposition
to Defendants’ Motion to Exclude Plaintiff’s Designations
of Testimony From Witnesses Who Do Not Appear on Its Final Witness List

Plaintiff Federal Trade Commission (“FTC”) intends to present at the forthcoming
evidentiary hearing a refined, narrowed set of non-video designations from “investigational
hearings and depositions taken in the litigation,” as is expressly permitted by
Paragraph C.17(1)(e) of the Joint Stipulated Case Management Order.! Plaintiff will devote the
vast majority of its 20 hours of presentation time to examining live witnesses and expects its
final non-video designations will, when combined, total only about one hour or less. Defendants,
however, seek to curtail the evidence which will provide a complete picture of the factual record
to this Court. Plaintiff’s non-video designations will be helpful in many ways, including by
allowing Plaintiff to address the Court’s inquiries on specific factual questions, provide
necessary context to Defendants’ arguments, show the breadth and depth of evidence in support

of its claims that has emerged since fact discovery commenced, and otherwise supplement the

I Dkt. No. 58 (“CMSO”) at 11.
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live-witness testimony. To that end, Plaintiff has followed the CMSO’s process and timely
disclosed non-video designations—a process Defendants demanded be part of the CMSO—
thereby providing them the opportunity to object and counter-designate additional testimony.

After all depositions are done and on the eve of the hearing, Defendants now belatedly
ask the Court to re-write the CMSO to categorically exclude these non-video designations and
thus prevent Plaintiff from using its 20 hours as it sees fit. Defendants’ chief argument is that a
different CMSO section—Paragraph C.16, which governs “Exchange of Lists of Witnesses to
Appear at Hearing”—requires the parties to list non-video designations on Final Witness Lists.>
But Paragraph C.16(c) does not apply to non-video designations, stating only that “[f]inal
witness lists . . . shall include any witnesses one side may call live or present via deposition
video, including expert witnesses.” There is no dispute that Plaintiff satisfied that requirement
by including its live and deposition video witnesses on its Final Witness List.

Defendants’ other arguments are simply distractions. No other CMSO provision requires
a party to list non-video designations on a Final Witness List; rather, the remainder of the CMSO
affirmatively permits them. Defendants cannot claim prejudice when they have been aware of—
and expressly acknowledged in emails to Plaintiff—that non-video designations are appropriate
in this case. There is no concern for “unlimited” testimony because, as Plaintiff agrees, non-
video designations must fall within a party’s 20-hour time limit. And the testimony at issue is
hardly a “surprise” to Defendants—they attended each party investigational hearing or
deposition and have long possessed the transcripts. They should not be heard to complain that
they may counter-designate. Additionally, because Defendants’ positions have evolved since

discovery commenced, it was only two days ago—when they filed their Opposition to Plaintift’s

2 Declaration of Barrett J. Anderson, Nov. 7, 2025, (“Anderson Decl.”).
2



Case 1:25-cv-02569-RC  Document 139  Filed 11/09/25 Page 3 of 13

Motion for Preliminary Injunction—that Plaintiff finally learned the true scope and nature of
Defendants’ defenses in this case. Excluding these non-video designations would thus unfairly
prejudice Plaintiff, particularly given that the parties exchanged their designations prior to
Defendants filing their Opposition.
BACKGROUND

Plaintiff offers the following additional context and clarification to the background
provided in Defendants’ motion. During the parties’ discussions about the CMSO, Defendants
did not take the position that Final Witness Lists must include non-video designations.
Paragraph C.16(c) was disputed by the parties in the ensuing joint filing, but notably Defendants
did not request the Court alter that Paragraph to require that Final Witness Lists include the
“investigational hearing or deposition” designations allowed by the CMSO. And while
Defendants argued that full transcripts should not be admitted, they instead affirmatively
proposed that the CMSO include a pre-hearing designations process, arguing “[i]t is the parties’
job to present at th[e] hearing any testimony they think the Court should consider” and that
“Defendants’ position is not that Plaintiff cannot use out-of-court testimony, only that such
testimony must be designated in advance.”

On October 10, 2025, the parties agreed by email to move back the designation-exchange
deadlines. In that email, Defendants’ counsel specifically quoted Paragraph C.16(c):

As you know, the CMSO entered by the Court provides that final witness lists

“shall include any witnesses one side may call live or present via deposition

video.” The CMSO also allows for deposition designations by either side that
count against total trial testimony.*

Thus, as recently as a few weeks ago, Defendants recognized that Final Witness Lists are

3 Dkt. No. 54 at 43—44 (emphasis in original).
* Anderson Decl. Ex. A at 1.
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separate from, and do not govern, the designations process.

On October 23, 2025, after the conclusion of 34 depositions, Plaintiff proposed the
parties measure non-video designations at three seconds per line.® Defendants for the first time
stated they believed Final Witness Lists should include “transcript” designations, and Plaintiff
responded to clarify that Paragraph C.16(c) does not apply to non-video designations.®

On October 24, 2025, the parties exchanged Final Witness Lists. Plaintiff listed its live
and deposition video witnesses. It also stated, consistent with Paragraph C.16(c), that “Plaintiff
also reserves the right . . . [t]o admit the designated deposition and/or investigational hearing
transcripts of any person or entity who was deposed or sat for an investigational hearing in the
above-captioned litigation and associated investigation who does not appear live or by video
deposition in the hearing.”” Plaintiff thereafter renewed its three-second proposal on October 27,
2025.% Defendants stood by their position on Paragraph C.16(c) and then rejected Plaintiff’s
proposal to file a joint status report to seek the Court’s guidance on the dispute.’

On October 29, 2025, the parties exchanged initial deposition designations as per their
October 10 agreement. Plaintiff’s non-video designations provide context to specific factual
questions and offers a complete picture of the factual record underlying the Defendants’
arguments. For example, in their recently-filed Opposition brief, Defendants argue that J-Valve
and Trilogy are complementary and do not compete but testimony indicates otherwise.!® For

instance, JenaValve’s Chief Commercial Officer, testified at his investigational hearing that.

> Dkt. No. 110-3 at 12.

.

7 Anderson Decl. Ex. B at 2.

8 Dkt. No. 110-3 at 10.

? Dkt. No. 110-3 at 2.

19 Dkt. No. 115, Defendants’ Opposition to Plaintiff’s Motion for Preliminary Injunction
(“Opp.”) at 16, 37-39.
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I
I
-. 1 Similarly, JenaValve’s Head of Global Health Economics, recognized at her
deposiion o
E—

Plaintiff’s non-video designations also provide context to other of Defendants’
arguments. Defendants contend that_
_13 Non-video designations refute that_

_14 And contrary to Defendants’ claim that JenaValve’s future as a
sandaone company is N ' -
JenaValve Board Member confirmed that in the _

After Plaintiff disclosed its initial designations, Defendants re-raised the dispute, leading

to the instant motion.!” On October 30, 2025—at the same time that Defendants were accusing

1 Anderson Decl. Ex. G (Spadaro (JenaValve) IH) at 183:18-184:9.
12 Anderson Decl. Ex. H (Darby (JenaValve) Dep.) at 134:5-12.

B Opp. at 15.

4 Anderson Decl. Ex. I (Ullem (Edwards) Dep.) at 122:8-123:2.

15 Opp. at 1.

16 Anderson Decl. Ex. J (Dearen (JenaValve) Dep.) at 110:1-25.

17 Dkt. No. 110-4 at 12.
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Plaintiff of mis-interpreting the CMSO—Defendants’ counsel emailed _, a

physician and third party who is not on either side’s Final Witness List, writing:
Per the Case Management Order (first document, attached, pp. 12-13; 21), I'm

writing to give you notice that Defendants may designate some of your deposition
testimony to be used at the hearing coming up in November (start date is 11/18).'8

Defendants thus seek to designate non-video designations from a deponent not on a Final
Witness List in exactly the manner they claim the CMSO disallows.
ARGUMENT

The plain language of CMSO Paragraph C.16(c) requires only that parties including on
their Final Witness Lists “any witnesses one side may call live or present via deposition video.”
Paragraph C.16(d) repeats that language, providing that “final witness lists shall represent a
good-faith effort to identify all witnesses the producing party expects that it may present live or
by video deposition testimony at the evidentiary hearing, other than solely for impeachment.”
Contrary to Defendants’ position, nothing in these Paragraphs requires that Final Witness Lists
include a party’s non-video designations. They do not use the word “designations” at all.

Designations are addressed in a different part of the CMSO. Paragraph C.17(e) provides
that “[e]ach side may affirmatively designate portions of investigational hearings or depositions
taken in the litigation” if they are exchanged “by the dates set forth in the schedule herein.”!’
Paragraph E.2 states that “[d]esignations . . . will count against each side’s total time to present,
regardless of whether they are played at the hearing.” And Paragraph E.3 allows parties to cite

“[i]n support of their proposed findings of fact . . . any witness testimony that was presented at

18 Anderson Decl. Ex. C at 1.

1 In addition to Paragraph C.17(e), Federal Rule of Civil Procedure 32(a) also provides Plaintiff
an independent basis to use certain depositions from this case at the hearing, providing that “[a]n
adverse party may use for any purpose the deposition of a party or anyone who, when deposed,
was the party’s officer, director, managing agent, or designee under Rule 30(b)(6) or 31(a)(4).”

6
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the hearing, whether live or through investigational hearing or deposition designation.” Nowhere
do these provisions, or any other in the CMSO, require that parties list non-video designations on
Final Witness Lists or otherwise limit the number of transcripts they may designate.

Courts in antitrust cases commonly treat video testimony differently than non-video
designations. For example, in Federal Trade Commission, et al. v. GTCR, LLC, No. 1:25-cv-
02391 (E.D. Ill.)—a recent preliminary-injunction hearing where Defendants’ counsel represents
one of the merging parties—the Joint Pre-Hearing Order contained a section on “Video
Deposition Designations” governing “[v]ideo deposition designations to be played during the
Hearing” and a separate section on “Deposition and Investigational Hearing Designations”
covering “deposition and investigational hearing testimony for individuals not on either side’s
witness list.”2? In contrast, courts include specific language in governing orders when they
intend to require a party list designations on their witness lists, as in another case in this
District—United States v. Bertelsmann SE & Co., et al., Civil Action No. 21-2886-FYP
(D.D.C.)—where the CMSO stated “[e]ach witness for which a side offers deposition
designations to be offered at trial must be included as a witness on that side’s final trial fact
witness list.”?! No such language appears in the CMSO in this case.

Defendants’ other arguments, which uniformly ignore the CMSQO’s plain language, also
miss the mark. For example, they are wrong that non-video designations would result in an
“unlimited number of witnesses.”?> There were only a limited number of investigational
hearings and depositions in this matter (and Plaintiffs did not designate from all of the

depositions and party investigational hearings), and the CMSO further limits the overall time for

20 Anderson Decl. Ex. D at 11.
21 Anderson Decl. Ex. K at 7.
22 Dkt. No. 110 at 7.
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designations to a side’s 20-hour clock. Defendants next claim that non-video designations are
“late-breaking witnesses,”? but that is also wrong; Plaintiff timely disclosed its designations on
the CMSO’s schedule and, in any event, Defendants already knew the scope of investigational
hearings and depositions in this case—their counsel was present for them and obtained the
transcripts weeks ago. And Defendants’ claim that they would be prejudiced by non-video
designations falls flat; the CMSO permitted Defendants to counter-designate or object to
Plaintiff’s initial designations. Defendants worry they will “waste time counter-designating,” but
that is no more burden than any federal-court litigant faces and is not grounds to exclude relevant
evidence. Regardless, Plaintiff offered Defendants more time to complete their initial
designations, but they declined, showing they would rather litigate than designate.**

In contrast, Plaintiff would suffer undue prejudice if the Court excludes its non-video
designations at this late stage. Plaintiff conducted discovery on the understanding that it would
be entitled to use its 20 hours of hearing time as it desired, including by presenting non-video
designations. Plaintiff intends to focus the vast majority of its hearing presentation on live
witness testimony—most of whom are Defendants’ current or former directors, officers, and
employees—and as such will continue to narrow and refine its final designations to avoid
needless duplication through the exchange process, after reviewing Defendants’ Opposition, and
after listening to the live-witness testimony, seeing the parties’ evidence, and learning the
Court’s key questions at the hearing. Plaintiff expects that, by the time it submits its final
designations, they will total less than an hour in time (measured at three seconds per line). Given

that Plaintiff is limited to 20 hours, excluding these non-video designations now would not

23 Dkt. No. 110 at 5
24 Anderson Decl. Ex. E at 1.
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shorten the hearing but rather simply prevent Plaintiff from using some of its time to show the
Court the breadth and depth of evidence establishing the anticompetitive nature of the Proposed

Transaction. For example, the non-video designations serve to add context and fill gaps in live-

witness testimony, including designations showing_
I
|
I

There are other problems with Defendants’ position. One example is the deposition of
I
_ convenience, the parties reached a deal by which (1) Plaintiff did not depose him
in his personal capacity; (2) Edwards designated him to testify for the company on certain topics
pursuant to Federal Rule of Civil Procedure Rule 30(b)(6); and (3) both Plaintiff and Defendants
agreed not to add him to their Final Witness Lists.?®> Plaintiff’s agreement not to list -
on the Final Witness List was not also an unwitting pact to render his Rule 30(b)(6) testimony
inadmissible, but that is what it would become if the Court grants Defendants’ motion.

The Court should also reject Defendants’ efforts to raise other irrelevant and unripe
arguments in the motion. For example, Defendants suggest that “for Plaintiff’s designated
transcripts to play any role in this proceeding, Plaintiff would need to read [them] into the
record.”?® Such a “reading” requirement also appears nowhere in the CMSO. Paragraph E.3’s
language that designations are to be “presented at the hearing” is capacious enough to allow a

party to read them while also allowing the Court the option of accepting printed versions to read

2> Anderson Decl. Ex. F at 2-3.
26 Dkt. No. 110 at 6.
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at its convenience. Regardless, Defendants’ argument is a red herring, because even if Plaintiff
were required to read its non-video designations it would not change that Paragraph C.16(c) only
requires parties to list “live” or “deposition video” witnesses on their Final Witness Lists.

Additionally, although Defendants spill much ink on arguing that the CMSO disallows a
party from presenting designations from witnesses who testify live, there is no ripe dispute on
that point. Plaintiff disclosed designations from three witnesses on Defendants’ Final Witness
List simply to preserve their testimony in the event Defendants strategically decide not to call
them live at the hearing (as would be Defendants’ prerogative). In any event, to reduce any
possible burden on Defendants, Plaintiffs proposed—and Defendants agreed—to delay the
dispute about those three witnesses until and unless it ripens later.?’

Defendants also contend that Plaintiff’s designations from investigational hearings are
improper.?® Defendants’ argument is irrelevant—the admissibility of investigational-hearing
designations under the CMSO does not turn on whether the individual appears on a Final
Witness List, which is the dispute at issue in this motion. Even if it did, Defendants again run
head-long into the CMSQO’s language—Paragraph C.17(1)(e) expressly permits designations of
investigational hearings. If Defendants wanted to ask the Court to categorically exclude
investigational-hearing designations, the time for them to have made that request was during the
CMSO disputes filed on September 29, 2025. Now it is too late.

CONCLUSION

The Court should deny Defendants’ motion to exclude Plaintiff’s non-video designations.

27 Dkt. No. 110-4 at 1-2.
28 Dkt. No. 110 at 7 n.5.

10
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Dated: November 7, 2025

Respectfully submitted,

/s/ Barrett J. Anderson

Laura R. Hall (N.Y. 4337408)
Barrett J. Anderson (D.C. Bar 1024159)
Lisa De Marchi Sleigh (D.C. 485853)
Jay Tymkovich (D.C. 241366)
Federal Trade Commission

Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Telephone: (202) 326-3282

Email: lhalll @ftc.gov

Counsel for Plaintiff
Federal Trade Commission

11
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 7th day of November 2025, I served the foregoing on the
following counsel via email and the Court’s CM/ECF system:

Joshua Lipton

Michael J. Perry

Jamie E. France

Stephanie Pearl

Logan Billman

Connor Leydecker

GIBSON, DUNN & CRUTCHER LLP
1700 M Street, NW

Washington, DC 20036

Telephone: (202) 955-8226

Email: jlipton@gibsondunn.com
Email: mjperry@gibsondunn.com
Email: jfrance@gibsondunn.com
Email: spearl@gibsondunn.com
Email: Ibillman@gibsondunn.com
Email: cleydecker@gibsondunn.com

Ryan A. Shores

D. Bruce Hoffman

Jeremy J. Calsyn

Jacob M. Coate

Kelton Anderson

CLEARY GOTTLIEB STEEN & HAMILTON LLP
2112 Pennsylvania Avenue, NW
Washington, DC 20037
Telephone: (202) 974-1500
Email: rshores@cgsh.com
Email: bhoffman@cgsh.com
Email: jcalsyn@cgsh.com
Email: jcoate@cgsh.com

Email: keanderson@cgsh.com

Counsel for Edwards Lifesciences Corp.
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Jonathan Klarfeld

Michael S. McFalls

Samer M. Musallam

Elizabeth Mclnerney

ROPES & GRAY LLP

2099 Pennsylvania Avenue, NW
Washington, DC 20006

Telephone: (202) 508-4600

Email: Jonathan.Klarfeld@ropesgray.com
Email: Michael.McFalls@ropesgray.com
Email: Samer.Musallam@ropesgray.com
Email: Elizabeth.Mclnerney@ropesgray.com

Matthew L. McGinnis

ROPES & GRAY LLP

800 Boylston Street

Boston, MA 02199

Telephone: (617) 951-7000

Email: Matthew.McGinnis@ropesgray.com

Counsel for JenaValve Technologies, Inc.

/s/ Barrett J. Anderson

Filed 11/09/25
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Barrett J. Anderson (D.C. Bar 1024159)
Federal Trade Commission

Bureau of Competition

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
Telephone: (202) 326-2237
Email: bandersonl@ftc.gov

Counsel for Plaintiff

Federal Trade Commission





