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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION No. 1:25-cv-02569-RC
Plaintiff, Hon. Rudolph Conteras
" EXPEDITED TREATMENT
EDWARDS LIFESCIENCES, CORP. REQUESTED
AND

JENAVALVE TECHNOLOGY INC.

Defendants.

[PROPOSED] JOINT STIPULATED CASE MANAGEMENT ORDER

The parties—Plaintiff Federal Trade Commission (“FTC” or “Commission”), Defendant
Edwards Lifesciences, Corp. (“Edwards”) and Defendant JenaValve Technology, Inc.
(“JenaValve”)—have met and conferred regarding a joint Stipulated Case Management and
Scheduling Order (“CMSQO”). Consistent with the parties’ August 19 and August 27, 2025 joint
submissions reflecting their intent to submit a proposed CMSO after the Court issued an order
scheduling the evidentiary hearing, Dkt. 42, the parties jointly submit the following.

This submission is organized as follows: Section I contains a brief introduction of each
party’s position on the areas of disagreement. Section II contains the parties’ proposed case
schedules, followed by the provisions the parties have agreed upon and respectfully request that
the Court enter, with areas of disagreement highlighted. Text highlighted in - reflects
Plaintiff’s proposal(s) and text highlighted in blue reflects Defendants’ proposal(s). Section III
identifies areas of disagreement (presenting the language of disputed sections again for clarity of

presentation) and the parties’ positions in support of each.
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I INTRODUCTION

Plaintiff’s Position:

Plaintiff’s proposed CMSO strikes the appropriate balance between the parties’ need for
discovery and the short timeline of this case. Fact discovery will start today and end on October
3, 3025—a period of only five weeks. And with the hearing scheduled to begin November 18,
2025 (a date Plaintiff understands is dictated by the Court’s availability), there is no time to
extend fact discovery without correspondingly shortening other vital phases of the case,
including expert discovery, preliminary injunction briefing, pre-hearing filings, and hearing
preparation.

Given this zero-sum game played on a compressed schedule, Plaintiff proposes
reasonable limits on depositions married with fair and efficient admissibility guidelines for using
such testimony in post-hearing Proposed Findings of Fact. And as Plaintiff noted in the August
19 Joint Status Report, (P1.’s Ex. A, Dkt. 42 at 4), streamlined discovery is appropriate in this
abbreviated preliminary injunction proceeding under Section 13(b) of the FTC Act, enacted to
ensure “[the FTC] was not held to the high thresholds applicable where private parties seek
interim restraining orders.” FTC v. H.J. Heinz Co., 246 F.3d 708, 714 (D.C. Cir. 2001).

The Court’s goal should be to maximize fairness and efficiency in discovery and the
parties’ ability to present critical evidence. Defendants’ proposal does neither; rather, it would
unfairly allow surprise witnesses midway through discovery and unnecessarily balloon the
universe of depositions (from 56 to 72), while unreasonably prohibiting the parties from using
most of those depositions in post-hearing filings. The Court should adopt Plaintiff’s proposed

CMSO.



I1.

Case 1:25-cv-02569-RC  Document 54  Filed 08/29/25 Page 3 of 45

Defendants’ Position:

The Court should decide this case on the evidence presented during the evidentiary hearing,
and the parties should pursue fair discovery, not wasteful, duplicative, or unduly burdensome do-
overs. Defendants request a fair and reasonable discovery process that properly balances the
Defendants’ need to catch up with the FTC’s yearlong head start in third-party discovery, while
avoiding the need to burden witnesses with duplicative depositions. Defendants also propose a
clear and streamlined process for how out-of-court evidence comes into the evidentiary record.

The FTC’s positions fail in multiple directions. On the one hand, Plaintiff seeks to prevent
Defendants from taking important discovery and constrain Defendants from having a fair
opportunity to identify third-party witnesses for the hearing; while on the other hand, Plaintiff
proposes to burden Defendants’ executives with duplicative depositions that follow mere weeks
after the FTC questioned these same witnesses under oath during the FTC’s investigation, and
simultaneously burden the Court with an overly broad submission of out-of-court testimony.
Defendants propose reasonable compromises on the disputed issues, including a clear process that
properly prioritizes in-court evidence and a balanced scope of discovery while mitigating the
discovery imbalances currently favoring Plaintiff.

SUBJECTS OF AGREEMENT AND PROPOSED SCHEDULES

Unless otherwise specified, days will be computed according to Federal Rule of Civil

Procedure 6(a). The Court hereby adopts the following case schedule:

Event Plaintiff’s Proposal Defendants’ Proposal
Fact Discovery Commences August 29, 2025
Defendants’ Answer to Plaintiff’s

Complaint August 29, 2025

Exchange of Preliminary Fact Witness
Lists

Deadline to Serve Written Discovery to
Parties

September 3, 2025

September 5, 2025
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Event

Plaintiff’s Proposal

Defendants’ Proposal

Exchange of Amended Preliminary Fact
Witness Lists

September 12, 2025

Deadline to Serve Document Requests
to Third Parties and Deposition Notices
to Individuals or Entities Not Appearing
On a Preliminary Witness List

September 15, 2025

Exchange of Expert Disclosures

September 15, 2025

Close of Fact Discovery

October 3

, 2025

Plaintiff Serves Opening Expert Reports

October 6, 2025

Defendants Serve Rebuttal Expert
Reports

October 17, 2025

Plaintiff’s Memorandum of Law in
Support of Preliminary Injunction
Motion

October 22, 2025

Plaintiff Serves Reply Expert Reports

October 27, 2025

Exchange of Final Witness Lists

October 27, 2025

Exchange of Hearing Exhibit Lists

October 27, 2025

Exchange of Initial Deposition
Designations

October 27, 2025

Exchange Objections to Hearing
Exhibits

October 31, 2025

Exchange Deposition Counter-
Designations and Objections to
Deposition Designations

October 31, 2025

Parties Provide Notice to Each Other
and Third Parties of Their Intent to Use
Confidential Information at the
Evidentiary Hearing

October 31, 2025

Defendants’ Opposition to Plaintiff’s
Motion for Preliminary Injunction

November 5, 2025

Close of Expert Discovery

November 7, 2025

In Camera Designation Deadline

November 7, 2025

Motions /n Limine

November 10, 2025

Plaintiff’s Reply to Defendants’
Opposition to Preliminary Injunction
Motion

November 12, 2025

Responses to Motions /n Limine

November 13, 2025

Pre-Hearing Conference

November 14, 2025, subject to the Court’s
availability
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Event Plaintiff’s Proposal Defendants’ Proposal

Evidentiary Hearing Begins November 18, 2025

Proposed Findings of Fact and

Conclusions of Law December 10, 2025

A. TEMPORARY RESTRAINING ORDER

The Court entered the Stipulation and Temporary Restraining Order (Dkt. 8) (“TRO”) on
August 7, 2025. Under the TRO, the Defendants cannot close their transaction until after 11:59
PM Eastern Time on either January 9, 2026, or the fifth (5th) business day after this Court rules

on the Plaintiff’s motion for preliminary injunction, whichever is earlier.

B. ANSWER
Defendants shall answer the complaint on or before the date set forth in the schedule

herein.

C. DISCOVERY

1. Initial Disclosures. The parties agree that the initial disclosures and any

supplemental disclosures they serve in the Part 3 administrative proceeding (FTC
Docket No. 9442) will satisfy their obligation to provide initial disclosures in this
litigation under Federal Rule of Civil Procedure 26(a).

2. Motion to Dismiss. Defendants do not intend to file a motion to dismiss.

3. Fact Discovery. Fact discovery shall commence on the filing of this proposed

order and end on the date listed in the schedule set forth herein, except that to the
extent a third-party deposition is properly noticed, but the third party’s schedule
does not reasonably accommodate a deposition before the end of fact discovery, a

later deposition may occur a reasonable time before the evidentiary hearing in this
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matter. Any other modification to the end date of discovery must be agreed to in
writing by the parties.

4. Production of Investigative Materials. On August 14, 2025, Plaintiff produced to

Defendants copies of third-party voluntary and non-voluntary productions,
subpoenas, declarations, and investigational hearing transcripts. On August 21,
2025, Plaintiff substantially completed the production of its investigative file to
Defendants.

5. Pre-Trial Discovery Conference. This stipulated Order relieves the parties of their

duty under Federal Rule of Civil Procedure 26(f) to confer about scheduling and a
discovery plan.

6. Third-Party Discovery. No party issuing a third-party subpoena for the production

of documents or electronically stored information shall request a return date
sooner than five (5) business days after service. Every subpoena to a third party
shall include a cover letter requesting that the third party (1) Bates-stamp each
document with a production number and any applicable confidentiality
designation prior to producing it and (2) provide to the other parties copies of all
productions at the same time as they produce it to the requesting party. The
requesting party shall produce all materials received pursuant to a subpoena or an
informal request to the other parties within three (3) business days of the
requesting party receiving the materials from the third party. Production shall
occur in the format the materials were received, except that in the event a third
party produces documents or electronic information that are not Bates-stamped,
the party receiving the documents shall both promptly Bates-stamp the materials

and promptly produce them. Any party that receives materials from a third party
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within three (3) business days of that third party’s deposition shall have the right
to reschedule the deposition. No side shall serve third-party subpoenas for the
production of documents on more than five (5) entities or individuals, except the
following subpoenas for the production of documents shall not count against the
total:
a. Individuals who are former employees of any Defendant or any entity
affiliated with any Defendant;
b. Entities or individuals who appeared on either side’s preliminary witness
list or amended preliminary witness list; or
c. Entities or individuals who provided a declaration, sat for an
investigational hearing, or received a Civil Investigative Demand during
Plaintiff’s pre-Complaint investigation (FTC File No. 241-0114).
The parties shall serve any subpoena for the production of documents and
informal document requests to third parties no later than the date set forth in the
schedule herein.

7. Party and Third-Party Declarations, Affidavits, or Letters. No side may offer into

evidence declarations or affidavits from party witnesses, except for declarations
relating solely to authenticity and admissibility of exhibits. No side may offer into
evidence a declaration, affidavit, or letter of support from a third-party witness,
except for declarations relating solely to authenticity and admissibility of exhibits.

8. Document Requests and Production. No more than twenty-two (22) Requests for

Production (“RFPs”) may be served on any party. For purposes of this provision,
an RFP requesting a refresh or update of multiple specifications in the Second

Requests issued to Defendants during Plaintiff’s pre-Complaint investigation
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10.

(FTC File No. 241-0114) shall be treated as if each individual specification in the
prior discovery is a separate RFP. The parties shall serve any objections and
responses to RFPs no later than five (5) business days after the date of service of
the RFPs. Within three (3) business days of service of any such objections, the
parties shall confer in a good faith attempt to resolve the objections. If the parties
do not resolve the dispute by conferring, they shall within two (2) business days
submit a joint letter brief to the Court limited to three (3) pages per side. The
parties shall make good faith efforts to substantially comply with RFPs no later
than fifteen (15) calendar days after the date of service, except that the parties
may serve privilege logs connected with a production of documents no later than
twenty (20) calendar days after the date of service. The parties also agree to make
good faith efforts to substantially produce documents for a deponent five (5)
calendar days before the deponent’s deposition. The parties need not produce in
this litigation documents previously produced during Plaintiff’s pre-Complaint
investigation (FTC File No. 241-0114).

Requests for Admission. No side may serve Requests for Admission.

Interrogatories. No more than twelve (12) Interrogatories may be served on any

party. For purposes of this provision, every discrete subpart to an Interrogatory
will count as a separate Interrogatory, and an Interrogatory requesting a refresh or
update of multiple specifications in the Second Requests issued to Defendants
during Plaintiff’s pre-Complaint investigation (FTC File No. 241-0114) shall be
treated as if each individual specification in the prior discovery is a separate
Interrogatory. Interrogatories shall seek only factual information. The parties shall

not serve any contention interrogatories. The parties shall serve any objections
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1.

12.

13.

14.

15.

and responses to Interrogatories no later than five (5) business days after the date
of service. The parties shall substantially comply with Interrogatories no later than
fifteen (15) calendar days after the date of service.

Deadline to Issue Written Discovery to Parties. The parties shall serve RFPs and

Interrogatories to other parties by the date set forth in the schedule herein.

Disclosure of Experts. The parties shall disclose the names and subject matter of

each expert on the date set forth in the schedule herein.

Expert Reports. Each side may disclose no more than two (2) expert witnesses.

Plaintiff shall serve opening expert reports on the date set forth in the schedule
herein. Defendants shall serve rebuttal expert reports on the date set forth in the
schedule herein. Plaintiff shall serve reply expert reports on the date set forth in
the schedule herein. Opening and rebuttal expert reports shall not exceed 24,000
words per report and reply expert reports shall not exceed 14,000 words per
report, including footnotes but not including cover page, tables, or appendices. A
party may not serve a supplemental expert report or offer new or additional expert
opinion outside of the expert reports permitted by this Paragraph, except by
agreement of the parties or with leave of the Court for good cause shown.

Expert Discovery. The parties shall complete expert discovery by the date set

forth in the schedule herein.

Expert Materials Not Subject to Discovery. Expert disclosures, including expert
reports, shall comply with the requirements of Federal Rule of Civil Procedure
26(a)(2), except as modified herein:

a. No side shall be required to preserve or disclose, including in expert

deposition testimony, the following documents or materials, unless such
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materials provide the only record of a fact or assumption that the expert

relied on in forming the opinions to be expressed:

ii.

1il.

1v.

any form of communication or work product shared between any
of the parties’ counsel and their experts or consultants, or between
any of the experts themselves;

any form of oral or written communications, correspondence, or
work product shared between: (i) the expert and any persons
assisting the expert; (ii) Plaintiff’s counsel and Plaintiff’s experts,
or between any agent or employee of Plaintiff’s counsel and
Plaintiff’s experts or any persons assisting the expert; (iii)
Defendants’ counsel and Defendants’ experts, or between any
agent or employee of Defendants’ counsel and Defendants’ experts
or any persons assisting the expert; (iv) testifying and non-
testifying experts; (v) non-testifying experts; or (iv) testifying
experts;

notes taken by, reviewed by, or otherwise taken on behalf of an
expert, unless they are expressly relied upon and/or cited in
support of an opinion or fact;

drafts of expert reports, analyses, or other work product; or

data formulations, data runs, data analyses, or any database-related
operations not relied upon by the expert in the opinions contained

in his or her final report, except as set forth in 14(b).

b. The parties agree that they will disclose the following materials with all

expert reports:

10
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i. alist by Bates number of all documents relied upon by the expert
and copies of any materials relied upon by the expert not
previously produced that are not readily available publicly; and

ii. for any calculations appearing in the report, all data and programs
underlying the calculation, including all programs and codes
necessary to recreate the calculation from the initial (“raw”) data
files, which shall be made available on the same day as the expert

report.

16. Exchange of Lists of Witnesses to Appear at Hearing.

a.

Preliminary Fact Witness Lists: Preliminary party and third-party fact

witness lists shall be exchanged on the date set forth in the schedule
herein. Preliminary fact witness lists shall list no more than twenty (20)
fact witnesses and shall list all witnesses by name, except for third-party
corporate representatives, which may be listed as “[third-party] corporate
representative.” Preliminary fact witness lists shall summarize the general
topics of each witness’s anticipated testimony, and include the name of the
employer of each witness and a description of the responsibilities of any
third-party witness.

Amended Preliminary Fact Witness Lists. Amended preliminary fact

witness lists shall be exchanged no later than the date set forth in the
schedule herein. Amended preliminary fact witness lists shall add no more
than three (3) fact witnesses to the party’s preliminary fact witness list and
shall list all witnesses by name, summarize the general topics of each

witness’s anticipated testimony, and include the name of the employer of

11
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each witness and a description of the responsibilities of any third-party
witness.

c. Final Witness Lists: Final witness lists shall be exchanged on the date set

forth in the schedule herein. Final witness lists shall include no more than
fifteen (15) witnesses per side, which shall include any witnesses one side
may call live or present via deposition video, including expert witnesses.
Final witness lists shall include only expert witnesses who served an
expert report, and fact witnesses who were deposed in this litigation or
appeared on either side’s preliminary or amended preliminary fact witness
lists, except by agreement of the parties or with leave of the Court for
good cause shown. Final witness lists shall list all witnesses by name,
summarize the general topics of each witness’s anticipated testimony, and
include the name of the employer of each witness and a description of the
responsibilities of any third-party witness.

d. The preliminary, amended preliminary, and final witness lists shall
represent a good-faith effort to identify all witnesses the producing party
expects that it may present live or by video deposition testimony at the
evidentiary hearing, other than solely for impeachment. No party may add
new fact witnesses to its final witness list after the party has served it in
this litigation, except by agreement of the parties or with leave of the

Court for good cause shown.

17. Depositions.

1. Number of Depositions. Each side may depose any witness who is listed on a

preliminary, amended preliminary, or final witness list; any third-party witness who

12
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provided a declaration or sat for an investigational hearing during Plaintiff’s pre-
Complaint investigation (FTC File No. 241-0114); or any third party who received a
Civil Investigative Demand during Plaintiff’s pre-Complaint investigation (FTC File No.
241-0114). Each side may take no more than - - additional depositions of
fact witnesses beyond those from the categories listed in the prior sentence, but notice for
any fact witness not on a party’s preliminary witness list must be served no later than the
date set forth in the schedule herein. Additional depositions of fact witnesses shall be
permitted only by agreement of the parties or by leave of the Court for good cause
shown. One 30(b)(6) deposition of each Defendant shall be permitted. For purposes of
calculating the number of depositions, a 30(b)(6) deposition is one deposition regardless
of whether a party or third party designates multiple individuals, and a party’s cross-
notice of a deposition will not count against that party’s total. For purposes of this
provision and sub-parts (a) through (e), “party witnesses” shall include former employees
represented by counsel for Defendants and individuals compensated for their time by
Defendants or otherwise under the control of Defendants.

a. Allocation of time. All depositions, including depositions of fact and

expert witnesses, shall last no more than seven (7) hours. If both sides

notice any third-party fact deposition, each side shall receive equal time.

Plaintiff shall be allotted two (2) hours of deposition time. Unused time in

13
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C.

a side’s allocation of deposition time shall not transfer to the other side.
However, even if all seven (7) hours are utilized by the noticing party, the
other side shall nonetheless have the reasonable opportunity, not to exceed
sixty (60) minutes and not to extend into a new day, to conduct an
examination of that side’s own party witness.

Expert Depositions. Each side shall be allowed a single seven (7) hour

deposition of each testifying expert disclosed by the other side.

Notice. No side may serve a deposition notice with fewer than five (5)
business days’ notice. The parties shall promptly confer and agree on the
time and place of a deposition before confirming such with the party or
third party. A party’s cross-notice of a deposition does not constitute that
party’s agreement as to a deposition’s time and place. The parties shall use
reasonable efforts to reduce the burden on witnesses noticed for
depositions and to accommodate the witness’s schedule. If a party serves a
third-party subpoena for the production of documents or electronically
stored information and a subpoena commanding attendance at a
deposition, the deposition date must be at least five (5) business days after
the original return date for the document subpoena. If a deposition is
properly noticed pursuant to the above, but the witness’s schedule does not
reasonably accommodate a deposition before the end of fact discovery, a
later deposition may occur upon agreement by the parties. No side may
serve a notice for a fact deposition after the close of fact discovery or

serve a notice for an expert deposition after the close of expert discovery.

14
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d. Remote Depositions. Any party may conduct a deposition remotely. The
parties will confer regarding a deposition protocol to govern remote

depositions.

e. Deposition Designations. NoSideieed designate portions of

2. Discovery Uses. A party may use discovery taken in this litigation in connection with

the Part 3 administrative proceeding (FTC Docket No. 9442). A party may only use

15



Case 1:25-cv-02569-RC  Document 54  Filed 08/29/25 Page 16 of 45

discovery taken in the Part 3 administrative proceeding in connection with this litigation

if that discovery was obtained before the close of fact discovery in this litigation.

D.

1.

MOTIONS AND BRIEFING SCHEDULE

Plaintiff will file its memorandum in support of its motion for a preliminary
injunction by the date set forth in the schedule herein. This brief is not to exceed
12,000 words including footnotes.

Defendants will file their opposition to the Plaintiff’s motion for a preliminary
injunction by the date set forth in the schedule herein. This brief is not to exceed
12,000 words including footnotes.

Plaintiff will file its reply memorandum in further support of its motion for a
preliminary injunction by the date set forth in the schedule herein. This brief is
not to exceed 6,000 words including footnotes.

Any motion in limine, including any Daubert motions, and responses to such
motions, shall be filed by the dates set forth in the schedule herein. Briefs in
support and responses are limited to ten (10) pages. Reply briefs in support of
motions in limine are not permitted.

The parties’ proposed findings of fact and conclusions of law shall be filed by the
date set forth in the schedule herein. Each side’s proposed findings of fact and
conclusions of law combined shall not exceed 100 pages.

In Camera Designation. Parties and third parties shall submit any requests for in

camera treatment of demonstratives, exhibits, and testimony (depositions or
investigational hearings) pursuant to the process in Paragraph 12 of the Joint
Stipulated Protective Order (Dkt. 47) (“PO”). Parties shall notify each third party

of the deposition or investigational hearing transcripts and all documents

16
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produced by that third party which are on that party’s Hearing Exhibit List by the
date set forth in the schedule herein. Each party and third party is responsible for
requesting in camera treatment of its own confidential materials and information
regardless of which side intends to offer the materials or information. Each side
and third party may make a request for in camera treatment in the form of a single
motion to the Court not to exceed twenty (20) pages. Any requests to seal
materials should be included in this motion for in camera treatment.

E. PRELIMINARY INJUNCTION EVIDENTIARY HEARING

1. The parties propose an evidentiary hearing on Plaintiff’s motion for a preliminary
injunction to begin on the date set forth in the schedule herein.

2. Plaintiff and Defendants shall split the time available at the hearing evenly, with
both direct examination and cross-examination of witnesses counting against the
party conducting the examination and Plaintiff’s rebuttal case counting against its
total. Each side will have no more than twenty (20) hours to present testimony
during the hearing. Opening statements shall be no more than sixty (60) minutes

per side. Opening statements and closing arguments will not count against each

side’s total time to present. VideodEposifion testimony played during the hiearing
will count against each side’s total time to present. Designations of

investigational hearings and depositions will count against each side’s total time
to present, regardless of whether they are played at the hearing. Should the Court
augment the time available for this proceeding, any additional time shall be
divided equally between Plaintiff and Defendants. Plaintiff and Defendants will
each tally the time consumed by each side and confer on a daily basis on a total

time each side has consumed.

17
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3.

Each side’s exhibit list shall be limited to three hundred (300) entries, which shall

not include investigational hearing or deposition transcripts. The parties shall

exchange Hearing Exhibit Lists, investigational hearing and deposition

_ and objections thereto by the dates set forth in the schedule herein.

The parties will confer on a process for exchanging illustrative aids and Rule
1006 exhibits, providing advance notice of hearing witnesses, sequestering
witnesses at the hearing, and sealing the courtroom (if necessary).

OTHER MATTERS

. Service. Service of any documents not filed via ECF, including pleadings,

discovery requests, Rule 45 subpoenas for testimony or documents, expert
disclosure, and delivery of all correspondence, whether under seal or otherwise,
shall be by electronic mail to the following individuals designated by each party:
For Plaintiff:

Laura R. Hall (lhalll @ftc.gov)

Barrett J. Anderson (bandersonl@ftc.gov)

Lisa De Marchi Sleigh (Idemarchisleigh@ftc.gov)

Jay Tymkovich (jtymkovich@ftc.gov)

18
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Jacob Danziger (jdanziger@ftc.gov)
Corene Wint (cwint@ftc.gov)
Karthik Pasupula (kpasupula@ftc.gov)

For Defendants:

Joshua Lipton (JLipton@gibsondunn.com)

Michael J. Perry (MJPerry(@gibsondunn.com)
Jamie E. France (JFrance@gibsondunn.com)
Stephanie E. Pearl (SPearl(@gibsondunn.com)
Logan Billman (LBillman@gibsondunn.com)
Connor Leydecker (CLeydecker@gibsondunn.com)

D. Bruce Hoffman (BHoffman@cgsh.com)

Ryan Shores (RShores@cgsh.com)

Jeremy Calsyn (JCalsyn@cgsh.com)

Jacob Coate (JCoate@cgsh.com)

Kelton Anderson (Keanderson@cgsh.com)

Samer Musallam (samer.musallam@ropesgray.com)

Jonathan Klarfeld (jonathan klarfeld@ropesgray.com)

Michael McFalls (michael.mcfalls@ropesgray.com)

Elizabeth Mclnerney (elizabeth.mcinerney@ropesgray.com)
In the event the volume of served materials is too large for email and requires
electronic data transfer by file transfer protocol or a similar technology, or
overnight delivery if agreed by the parties, the serving party will telephone or
email the other side’s principal designee when the materials are sent to provide
notice that the materials are being served. For purposes of calculating discovery
response times under the Federal Rules of Civil Procedure, electronic delivery

shall be treated the same as hand delivery.

2. Time of Service. Service of court filings by 11:59 p.m. Eastern Time shall be

considered to have been filed on that day. For purposes of this provision, services
of all other correspondence, including discovery requests, witness lists, exhibit
lists, objections, expert reports, and productions from parties and third parties by

5:00 p.m. Eastern Time shall be considered to have been filed on that day.

19
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3. Nationwide Service of Process. Good cause having been shown in view of the
geographic dispersion of potential witnesses in this litigation, the parties will be
allowed nationwide service of process of discovery and trial subpoenas pursuant
to Federal Rule of Civil Procedure 45 and 15 U.S.C. § 23, to issue from this Court
that may run into any other federal district requiring witnesses to attend this
Court. Nationwide service of process pursuant to this provision does not make a
witness “available” who would otherwise be “unavailable” for purposes of using
the witness’s deposition testimony in court under Federal Rule of Civil Procedure
32 or Federal Rule of Evidence 804.

4. Witness Availability. Defendants shall cooperate in good faith to make their

employees and other affiliated individuals reasonably available to testify at a
deposition before the close of fact discovery and at the evidentiary hearing. For
purposes of this provision, “affiliated individuals” shall include former employees
represented by counsel for Defendants and individuals compensated for their time
by Defendants.

5. Third-Party Confidential Information. The PO shall govern discovery and

production of Confidential Information. Any Party serving discovery requests,
notices, or subpoenas sent to a third party shall provide the third party with a copy

of the PO.

6. Privilege Logs. The parties agree to suspend the obligations of Federal Rule of
Civil Procedure 26(b)(5)(A) to produce a log of privileged materials withheld
from discovery taken in this litigation with respect to the following categories of

documents:

20
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a)

b)

d)

Documents or communications sent solely between outside counsel for
Defendants (or persons employed by or acting on behalf of such counsel) or
solely between counsel for Plaintiff (or persons employed by or acting on
behalf of such counsel);

Documents or communications sent solely between in-house counsel (acting
in a purely legal capacity), or between in-house counsel (acting in a purely
legal capacity) and outside counsel for either Defendant (or persons employed
by or acting on behalf of such counsel);

Documents or communications sent solely within the FTC (including persons
employed by or acting on behalf of the FTC);

Documents or communications sent between the FTC and state, local, or
federal governmental agencies subject to common interest privilege, law
enforcement investigatory privilege, joint prosecution privilege, the work
product doctrine, or any other applicable privilege or protection from
disclosure; and

Materials exempted from disclosure under the Expert Materials provisions of

Section C of this Order.

Notwithstanding the above, Defendants shall log any withheld communications

between in-house counsel and any party employees or agents.

7. Inadvertent Production of Privileged Material. In accordance with Federal Rule of

Civil Procedure 16(b)(3)(B)(iv) and Federal Rule of Evidence 502(d), inadvertent

production of documents or communications containing privileged information or

attorney work product shall not be a basis for loss of privilege or work product of

the inadvertently produced material, provided that the producing party notifies the
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receiving party within two (2) business days of identifying the inadvertantly
produced material. The producing party shall at the same time as serving the
notice also serve on the receiving party a revised privilege log for the
inadvertantly produced material. Receiving parties will then promptly certify that
they have returned, sequestered, or deleted the protected material from their
document management systems. A party may move the Court for an order
compelling production of the material, but such party may not assert as a ground
for entering such an order the mere fact of inadvertent production. The party
asserting the privilege must file its opposition under seal and submit a copy of the
material in question for in camera review.

8. Electronically Stored Information. The parties agree as follows regarding the

preservation and production of electronically stored information (“ESI”):

a) All parties have established litigation holds to preserve ESI that may be
relevant to the expected claims and defenses in this litigation. In addition, the
parties have taken steps to ensure that automatic deletion systems are disabled
or otherwise will not destroy any potentially relevant information.

b) All parties agree that the use of Technology Assisted Review tools may assist
in the efficient production of ESI. However, if a party desires to use such
technologies, it shall confer with the other side and negotiate in good faith on
the reasonable use of such technology.

c) All parties will request ESI in the form or forms that facilitate efficient review
of ESI. The parties will confer promptly about any disputes with respect to the
ESI form or technical specifications used by a party when producing its ESI.

9. Evidentiary Presumptions.
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10.

1.

d) Documents produced by a Defendant or a third party from its files in this

litigation or in Plaintiff’s pre-Complaint investigation (FTC File No. 241-
0114) shall be presumed to be authentic within the meaning of Federal Rule of
Evidence 901. The presumption of authenticity will no longer apply to a
document if a party asserts in writing a specific good-faith objection to that
document’s authenticity. A party must serve any such authenticity objection
no later than the exchange of objections to trial exhibits. The parties will
promptly confer to attempt to resolve any such objections.

A party shall not be required to present a sponsoring witness to offer into
evidence documents produced by a Defendant or a third party from its files in
this litigation or in Plaintiff’s pre-Complaint investigation (FTC File No. 241-
0114).

Any party may challenge the authenticity or admissibility of a document for
good cause shown, and if necessary may take discovery related solely to

authenticity or admissibility of documents.

Modification of Scheduling and Case Management Order. This order has been

entered into after consultation with the parties. Absent good cause shown, the

deadlines set by this order will not be modified or extended. Any party may seek

modification of this order for good cause, except that the parties may also modify

discovery and expert disclosure deadlines by agreement.

Statements Regarding Local Rules 16.3(¢)(2), 16.3(c)(3), 16.3(c)(4), 16.3(c)(5),

and 16.3(c)(6). In this litigation, counsel for Defendants, acting on behalf of

Defendants, have accepted service of the Complaint and have waived service of a

summons. Defendants do not intend to file any motion under Federal Rule of
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Civil Procedure 12(b) and they consent, for the purposes of this litigation only, to
personal jurisdiction and venue in this court. The parties do not believe that the
case should be assigned to a magistrate judge for all purposes, including the
evidentiary hearing. Both sides are amenable to settling this case, but despite their
pre-Complaint efforts, have not been able to resolve their different views on the
likely effects of the proposed merger. Presently, the parties do not believe that the
case would benefit from the Court’s alternative dispute resolution procedures.
I11. AREAS OF DISAGREEMENT
The parties have reached impasse on the following issues and seek the Court’s guidance.
The issue is presented, followed by the language of the disputed section(s), then each side’s
position on the issue. As above, text highlighted in - reflects Plaintiff’s proposal(s) and text

highlighted in blue reflects Defendants’ proposal(s).

A. ISSUE 1: AMENDED PRELIMINARY WITNESS LISTS (§§ I11.C.6.b,
I1.C.16.b, I11.C.16.c); NUMBER OF DEPOSITIONS (§ II1.C.17.1)

§ 11.C.6. Third-Party Discovery. . . . No side shall serve third-party subpoenas for
the production of documents on more than five (5) entities or individuals, except
the following subpoenas for the production of documents shall not count against
the total: (a) Individuals who are former employees of any Defendant or any
entity affiliated with any Defendant; (b) Entities or individuals who appeared on
either side’s preliminary witness list or amended preliminary witness list; or (c)
Entities or individuals who provided a declaration, sat for an investigational
hearing, or received a Civil Investigative Demand during Plaintiff’s pre-

Complaint investigation (FTC File No. 241-0114).
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§ I.C.16.b. Amended Preliminary Fact Witness Lists. Amended preliminary fact

§ I.C.16.c. Final Witness Lists: Final witness lists shall be exchanged on the date

set forth in the schedule herein. Final witness lists shall include no more than
fifteen (15) witnesses per side, which shall include any witnesses one side may
call live or present via deposition video, including expert witnesses. Final witness
lists shall include only expert witnesses who served an expert report, and fact
witnesses who were deposed in this litigation or appeared on either side’s
preliminary or amended preliminary fact witness lists, except by agreement of the
parties or with leave of the Court for good cause shown. Final witness lists shall
list all witnesses by name, summarize the general topics of each witness’s
anticipated testimony, and include the name of the employer of each witness and a

description of the responsibilities of any third-party witness.

§ II.C.17.1. Number of Depositions. Each side may depose any witness who is

listed on a preliminary, amended preliminary, or final witness list; any third-party

witness who provided a declaration or sat for an investigational hearing during

Plaintiff’s pre-Complaint investigation (FTC File No. 241-0114); or any third
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party who received a Civil Investigative Demand during Plaintiff’s pre-Complaint
investigation (FTC File No. 241-0114). Each side may take no more than -
ten (10) additional depositions of fact witnesses beyond those from the categories
listed in the prior sentence, but notice for any fact witness not on a party’s
preliminary witness list must be served no later than the date set forth in the
schedule herein. Additional depositions of fact witnesses shall be permitted only
by agreement of the parties or by leave of the Court for good cause shown. One
30(b)(6) deposition of each Defendant shall be permitted. For purposes of
calculating the number of depositions, a 30(b)(6) deposition is one deposition
regardless of whether a party or third party designates multiple individuals, and a
party’s cross-notice of a deposition will not count against that party’s total. For
purposes of this provision and sub-parts (a) through (e), “party witnesses” shall
include former employees represented by counsel for Defendants and individuals
compensated for their time by Defendants or otherwise under the control of
Defendants.

Plaintiff’s Position:

The Court should require the parties to disclose their proposed hearing witnesses on their
preliminary witness lists exchanged September 3—near the start of fact discovery. That will
allow the parties time to request documents from and about those witnesses, depose them, and
resolve discovery disputes about them within the short discovery period. Defendants seek a
second exchange of “amended preliminary witness lists” with three additional surprise witnesses
on September 12, only three weeks before fact discovery closes. Such late-disclosed hearing

witnesses are unnecessary and allowing Defendants to inject them midway through fact
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discovery would be unfair and introduce unnecessary complexity and additional burdens on the
parties in the midst of what will already be a hectic few weeks.

Second, the Court should impose a reasonable cap on the number of depositions in this
case. The parties agree they may depose any witness on the preliminary witness lists (20
witnesses per side), third parties who were subject to compulsory process or provided
declarations in the pre-Complaint investigation (six in all), and five “additional witnesses” per
side. That adds up to 56 depositions, yet Defendants ask this Court to add 16 more via an
“amended preliminary witness list” (3 per side) and yet more “additional” depositions (5 extra
per side). There is no need or time for these 16 additional depositions.

Preliminary Witness List Amendments

No party should be allowed to amend their witness lists to add surprise witnesses mere
weeks before the end of discovery. The addition of late-breaking witnesses on September 12, as
Defendants’ propose, is unfairly prejudicial. It would require Plaintiff to issue subpoenas to the
new witnesses, field objections and negotiate the scope of their subpoenas, allow adequate time
for them to collect and produce materials and for Plaintiff to review those materials, and
schedule and take their depositions , all in three weeks. Affording Defendants more time to
disclose potential hearing witnesses necessarily takes away from Plaintiff’s ability to seek
discovery from those witnesses. In addition, previously undisclosed witnesses could introduce
new issues that Plaintiff would not have time to corroborate with other discovery and risks fact
discovery spilling into later phases of the case, thus upending later deadlines in the carefully
constructed and negotiated CMSO. Instead, the Court should order that the parties’ preliminary
witness lists identify all of their proposed hearing witnesses to ensure an orderly and efficient

fact discovery period.
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Defendants claim they are at a “significant disadvantage” is unfounded because they have
had sufficient time to identify and assess possible hearing witnesses. For example, Defendants
have known about Plaintiffs’ investigation since its inception and already know which of their
employees possess relevant information. And Defendants’ concern about third-party witnesses is
overstated because this case is centered on Defendants’ own documents, which comprise 99% of
the investigative file.

Regardless, Defendants already know the third-party witnesses available for the hearing.
They are well connected to the TAVR industry and have pre-existing relationships with a wide
variety of possible third-party witnesses, like the numerous Key Opinion Leaders (“KOLs”) in
the structural heart industry they use to promote their products, run their clinical trials, and
implant TAVR-AR devices in patients. Nothing barred Defendants from communicating with
third parties throughout the pre-Complaint investigation; indeed, that is something merging
parties often do during investigations, and commonly submit lists of relevant customers and
competitors to Plaintiff. See P1.’s Ex. B, Federal Trade Comm’n, “Guidance for Voluntary
Submission of Documents During the Initial Waiting Period,” available at
https://www.ftc.gov/enforcement/premerger-notification-program/hsr-resources/guidance-
voluntary-submission-documents. Defendants “presum[e]” some third parties may offer “facts
[that] are unfavorable to the FTC’s case,” but they already had months to contact third parties.
They have also possessed Plaintiff’s investigative file since August 21 and Plaintiff’s robust
initial disclosures—which list 48 third parties, many of which appear in Defendants’
documents—since August 25, and thus will have had sufficient time to identify and assess any
further third-party witnesses before the September 3 preliminary witness list exchange.

In any event, Defendants’ proposal that they be allowed three surprise witnesses is

unnecessary; they may seek to add witnesses to their final witness list in two other ways. First,
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Section C.17.1 (Depositions) would permit each side at least five additional witnesses not on a
preliminary witness list, and Section C.16.b (Final Witness Lists) allows parties to add those
additional witnesses to their final witness lists. Second, the Final Witness Lists provision allows
each side to include new witnesses “by agreement of the parties or with leave of the Court for
good cause shown.” Given these options, Defendants’ assertion that other courts have allowed
amended witness lists—in the context of different CMSOs negotiated specifically for the needs
of those cases—is unhelpful. Defendants’ proposal adds unnecessary complexity and burdens,
and thus the Court should require the parties to disclose their hearing witnesses on their
preliminary witness lists.

Number of Depositions

Plaintiff and Defendants may depose any of the 20 fact witnesses on either side’s
preliminary witness list as well as any of the six third-party witnesses that provided a declaration,
sat for an investigational hearing, or received a Civil Investigative Demand during Plaintiff’s
pre-Complaint investigation. In addition to these 46 depositions, Plaintiff agreed to five more
per side outside of these categories, for 56 in all. That number already far exceeds the usual 20
depositions provided under Federal Rule of Civil Procedure 30 for ordinary civil litigation on an
ordinary timeline. Defendants’ proposal would add an additional 16 depositions (for 72 in all)
into the cramped five-week discovery period. Those additional depositions are excessive and
unnecessary for this preliminary injunction hearing, where both sides have agreed to limit their
hearing testimony to 20 hours each and the Court’s analysis will be under the lighter Section

13(b) preliminary-injunction standard.!

! Defendants cite Starbucks Corp. v. McKinney, 602 U.S. 339 (2024), to suggest a higher standard applies. Not so.
Starbucks interpreted a provision in the National Labor Relations Act bearing no resemblance to Section 13(b), and
did not otherwise overrule binding D.C. Circuit precedent establishing the correct standard.
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Defendants’ Position:

Since at least August 2024, Plaintiff has been investigating this transaction and has been
able to issue unlimited compulsory demands for documents and testimony to whomever it
desired. Indeed, Plaintiff’s investigative file—produced to Defendants only eight days ago—
reveals that it contacted over 50 third parties, often multiple times each, and had possibly
hundreds of conversations with those third parties over the course of many months. Plaintiff was
able to ascertain through those conversations which third parties might have favorable or
unfavorable information for its case or the merging parties’ defenses, but the investigative file
has not revealed the contents of those conversations to Defendants. In addition, Plaintiff received
thousands of pages of third-party materials, including testimony, data, and correspondence. But
until discovery opened today, Defendants could not issue discovery to Plaintiff or to third parties.

Defendants thus start this litigation at a significant disadvantage.

Defendants seek enough time to conduct rapid discovery and identify witnesses so they
have an opportunity to present their case to the Court at the evidentiary hearing. In this antitrust
dispute, third-party discovery of competitors and key opinion leaders in the TAVR-AR space
will be highly relevant to the Court’s consideration of Plaintiff’s claims and the merging parties’
defenses. Plaintiff’s assertion that the Court’s analysis is somehow “lighter” in these proceedings
does not justify its attempt to unreasonably curtail Defendants’ already limited opportunity to
take third-party discovery. As courts routinely recognize, the issuance of a preliminary injunction
blocking a merger is “an extraordinary and drastic remedy” because the FTC’s lengthy
administrative process exceeds the “short life span” of most transactions. F7C v. Microsoft
Corp., 681 F. Supp. 3d 1069, 1084 (N.D. Cal. Jul. 10, 2023) (quoting FTC v. Exxon Corp., 636
F.2d 1336, 1343 (D.C. Cir. 1980)). Defendants must be afforded a fair opportunity to defend
themselves, in part by collecting evidence from third parties. Plaintiff’s position, however, is that
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unworkably strict limits should apply to both the time for Defendants to investigate the existence

of third-party witnesses and the discovery Defendants can take of such third parties.

With respect to depositions, Defendants propose language limiting the total number of
depositions taken by each side during the short fact discovery period, but within those limits
permitting Defendants to take reasonable third-party discovery to counter the broad, one-sided
discovery Plaintiff took during its investigation. Under Defendants’ proposal, each side may
depose any fact witness listed on either side’s witness list, any third party who sat for an
investigational hearing or provided a declaration during Plaintiff’s investigation, or any third
party who received compulsory process during Plaintiff’s investigation, plus up to ten additional
fact witnesses. The inclusion of these ten additional witnesses gives both sides the opportunity to
take appropriate third-party discovery within a reasonable, limited scope. Defendants need the
option to take these additional depositions to determine the facts known to third parties—the
majority of whom Plaintiff interviewed but from whom it decided not to seek testimony or a
declaration, presumably because their facts are unfavorable to Plaintiff’s case. Indeed, despite its
extensive third-party outreach efforts Plaintiff obtained sworn testimony from only three third
parties. Defendants seek a fair opportunity to learn the facts known to potential witnesses whom

Plaintiff wants to exclude from the record.

With respect to the preliminary witness list, Plaintiff claims Defendants should have
already conducted sufficient due diligence to provide their complete witness list by September 3.
At that point, according to Plaintiff, the set of discovery available to Defendants, including from
third parties, should no longer be expanded. Defendants have agreed to provide the list of
witnesses known to them by September 3, but Plaintiff’s desired timing constraint with respect to

third parties closes the door on how much third-party discovery Defendants can take.
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Accordingly, Defendants believe both sides should have the opportunity to amend their
preliminary witness lists by September 12 to add three fact witnesses they may have identified
since serving the preliminary witness list. This is hardly discovery by “surprise,” as Plaintiff
suggests. The only witnesses Defendants are likely to add are third parties Plaintiff already spoke
with ex parte during its investigation, but from whom Defendants have not had the opportunity
to obtain information. Moreover, the amended preliminary witness list deadline Defendants
propose falls three weeks before the close of a five-week fact discovery period. Defendants have
proposed a deadline to serve document and deposition subpoenas on third parties on the next
business day, September 15, to allow both sides to take discovery of the modest number of

witnesses added through the amended preliminary witness list process.

Allowing a process for amending the preliminary witness list is commonplace in FTC
merger challenges like this one, including cases where fact discovery similarly occurred in a
limited period. See Defs.” Ex. A, Joint Stipulated Case Management and Scheduling Order at 9,
FTC v. RAG-Stiftung, Dkt. 21, No. 1:19-CV-02337-TJK (D.D.C. Aug. 12, 2019); Defs.” Ex. B,
Joint Stipulated Case Management Order at 19, FTC v. Novant Health, Inc., Dkt. 48, No. 5:24-
CV-00028-KDB-SCR (W.D.N.C. Feb. 12, 2024); Defs.” Ex. C, Parties’ Joint Status Report and
Case Management Order at 7, FTC v. Hackensack Meridian Health, Inc., Dkt. 61, No. CV 20-

18140 (D.N.J. Jan. 8, 2021).

Contrary to Plaintiff’s hyperbolic suggestion, this will not result in anything close to 70
depositions. There will undoubtedly be substantial overlap between both sides’ witness and
deposition lists. And Defendants do not intend to add unnecessary witnesses to their witness or

deposition lists. Instead, they request fair time to investigate to avoid taking overbroad discovery.
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Plaintiff seeks to confine Defendants to only those third parties known to them as of the
quickly approaching Preliminary Witness List deadline, plus just five other witnesses who are
deposed (as well as the witnesses Plaintiff chooses to put forward)—before Defendants have had
the opportunity to take discovery. But Plaintiff had the ability to seek unbounded third-party
discovery for almost a year while it investigated the transaction, so any prejudice here falls

unfairly on Defendants.

B. ISSUE 2: ALLOCATION OF TIME FOR DEPOSITIONS (§ 11.C.17.a)

§ I.C.17.a. Allocation of time. All depositions, including depositions of fact and

expert witnesses, shall last no more than seven (7) hours. If both sides notice any

third-party fact deposition, each side shall receive equal time. _

time. Unused time in a side’s allocation of deposition time shall not transfer to the
other side. However, even if all seven (7) hours are utilized by the noticing party,
the other side shall nonetheless have the reasonable opportunity, not to exceed
sixty (60) minutes and not to extend into a new day, to conduct an examination of
that side’s own party witness.

Plaintiff’s Position:

Plaintiff should be permitted to depose party witnesses even if they sat for an
investigational hearing during the pre-Complaint investigation because depositions under Federal

Rule of Civil Procedure 26 differ in purpose and scope from investigational hearings.
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Defendants assert that deposing party witnesses would be duplicative, but courts routinely reject
that argument and permit such depositions. See SEC v. Sargent, 229 F.3d 68, 80 (1st Cir. 2000)
(“[TThere is no authority which suggests that it is appropriate to limit the SEC’s right to take
discovery based upon the extent of its previous investigation into the facts underlying its case.”)
(quoting SEC v. Saul, 133 F.R.D. 115, 118 (N.D. Il. 1990)). Another court recently rejected
Defendants’ argument, ruling that investigational hearings are “not duplicative [of depositions]
under Rule 26.” Pl.’s Ex. C, Minute Order, FTC v. Novant Health Inc., No. 24-cv-00028
(W.D.N.C. Mar. 5, 2024) (“Novant Order”) (rejecting attempt to prevent Plaintiff from deposing
six witnesses). Here, Defendants have unfettered access to their employees and documents.
Plaintiff merely seeks a fair opportunity to depose those witnesses in the context of the parties’
claims and defenses in this case.

Defendants’ backup argument is that Plaintiff should not be permitted a full seven hours
with such party witnesses. However, the most recent investigational hearings took place almost
two months ago, well before the Complaint was filed, and Defendants have not yet filed an
answer or produced any discovery in this proceeding. Those investigational hearings thus were
not tailored to the needs of this proceeding, and assuming they are the same as Rule 26
depositions is incorrect. It is impossible for Plaintiff to agree to a one-size-fits-all time limit on
party witnesses until it can evaluate the documents and information Defendants will produce
from and related to each of those witnesses—some of which will have a lot of new information
to provide, and others which may have less. Plaintiff’s proposal in Section 17.1.a accounts for
that variation-by-witness, requiring the parties to “make good faith efforts to limit the time for
any party witnesses who sat for an investigational hearing.” That aligns with the approach the
court adopted in Novant, which ordered the parties “to meet and confer and to work together to

conduct the remaining depositions at an expeditious pace,” (PL.’s Ex. C, Novant Order), after
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which the parties negotiated different time limits according to what was needed from each
witness.

Also at issue is the time allocation for depositions of third-party witnesses who sat for an
investigational hearing or provided a declaration. Rule 26 would allow each side to take a full
seven-hour deposition of a third-party witness and does not require the parties to split time if
they cross-notice the same deponent. However, Plaintiff wishes to avoid unnecessarily
burdening third parties, and thus is willing to split a single seven-hour deposition with
Defendants. Given that depositions are different than investigation hearings, it would be unfair
to award to Defendants any of Plaintiff’s allocated time with third-party deponents; rather, each
side should have equal time.

Defendants’ Position:

During its pre-Complaint investigation, the FTC conducted dozens of hours of
investigational hearings (“IHs”) of Defendants’ current and former employees, took the ITH of
one third party witness, and secured sworn declarations from two additional third parties. Pre-
Complaint IHs lack the due process protections available to Defendants in depositions taken
under the Federal Rules. In IHs of the merging parties’ employees, Defendants have limited
opportunity to ask questions of their own witnesses, introduce documents, or otherwise add
context. In addition, third-party IHs are ex parte, with no opportunity for Defendants to
participate. And the FTC’s capacity to take IHs is unbounded: there is no time limit for
questioning, nor limit on the number of IHs that the FTC can demand from the merging parties

or third parties.

Despite taking IHs in July of this year, the FTC now wants another bite at the apple and
demands the opportunity to re-depose witnesses who recently sat for I[Hs. Even though Plaintiff
had unlimited time in those IHs—and now seeks to admit their out-of-court IH testimony in full
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into the evidentiary record—it will only agree to “make good faith efforts” to limit the amount of
time it uses to re-depose these witnesses. The FTC should not be permitted to depose
Defendants’ employees who already sat for an IH, particularly if the Court deems such IH
testimony admissible. If the Court grants Plaintiff the opportunity to depose those witnesses,
Defendants respectfully request that their depositions should be limited to two hours. That time
limit will ensure Plaintiff is efficient in its questioning and does not unnecessarily burden
individuals who no longer work for either Defendant, several of whom have already departed to
lead other companies or serve in a role requiring state senate approval. Neither outcome would
prejudice Plaintiff, as it covered broad topics in party witness IHs and its theory of harm does not

appear to have materially changed since it took party witness [Hs in July.

For depositions of the one third party who sat for an IH and the two third parties who
provided a sworn declaration during the FTC’s pre-Complaint investigation, the FTC argues it is
entitled to an equal time split with Defendants. But unlike the FTC, which already secured one-
sided, ex parte testimony from those third parties, Defendants have had no opportunity to take
discovery of any of these third parties. To address that imbalance, Defendants propose a time
split for these three depositions where Defendants have five hours of deposition time and

Plaintiff has two hours.

C. ISSUE 3: DEPOSITION DESIGNATIONS (§ I1.C.17.e.) AND PROPOSED
FINDINGS OF FACT (§§ 11.E.2, I1.E.3)

§ II.C.17.e. Deposition Designations. —

(O8]
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§ ILLE.2 Preliminary Injunction Evidentiary Hearing. Plaintiff and Defendants

shall split the time available at the hearing evenly, with both direct examination
and cross-examination of witnesses counting against the party conducting the
examination and Plaintiff’s rebuttal case counting against its total. Each side will
have no more than twenty (20) hours to present testimony during the hearing.
Opening statements shall be no more than sixty (60) minutes per side. Opening

statements and closing arguments will not count against each side’s total time to

present. Video deposition testimony played during the hearing will count against

_ Should the Court augment the time
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available for this proceeding, any additional time shall be divided equally between
Plaintiff and Defendants. Plaintiff and Defendants will each tally the time
consumed by each side and confer on a daily basis on a total time each side has

consumed.

§ ILE.3. Preliminary Injunction Evidentiary Hearing. Each side’s exhibit list shall

be limited to three hundred (300) entries, which shall not include investigational

hearing or deposition transcripts. The parties shall exchange Hearing Exhibit

Lists} investigational hearing and deposition designations, and objections thereto
by the dates set forth in the schedule herein. [RiSUppPOrtof their proposed findings

Plaintiff’s Position:

It is undisputed that live witness testimony at the evidentiary hearing will be central to
the Court’s decision. However, deposition and investigational hearing testimony will ensure the
Court has access to critical information, including by revealing inconsistencies in party-witness

testimony at the hearing and filling gaps in the post-hearing record. Given the short timeline and
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numerous tasks confronting the parties before the hearing, Plaintiff proposes an efficient and fair
two-step process that would avoid unnecessary burdens and allow the Court to focus on the facts
it needs to decide the case.

First, the Court should admit into evidence full deposition transcripts and transcripts of
party-witness investigational hearings, which are by rule part of the record in the underlying
administrative proceeding—the merits case this Court will be assessing as part of Section 13(b)’s
“likelihood of success” element. Second, each party should be limited to citing no more than
300 pages combined from those transcripts in support of post-hearing Proposed Findings of Fact,
which will appropriately ensure this testimony does not overwhelm the live testimony offered at
the hearing. Proceeding in this way is both supported by law and will avoid the parties engaging
in burdensome back-and-forth exchanges of designations and objections before the hearing to try
to identify testimony that may not even be needed after the hearing concludes.

Deposition designations are unnecessary in this truncated Section 13(b) case because the
Federal Rules of Evidence “do not strictly apply.” FTC v. Kroger Co., 2024 WL 5053016, at *5
(D. Or. Dec. 10, 2024) (“The court may consider, for example, hearsay or other inadmissible
evidence.”).? Courts overseeing merger litigation routinely admit deposition and investigational
hearing testimony as support for Proposed Findings of Fact. See, e.g., P1.’s Ex. D, FTC v.
Tapestry, Inc., No. 1:24-cv-03109-JLR, Order, Dkt. 303 (S.D.N.Y. Sept. 3,2024) ; Ex. E, FTC v.
Novant Health, Inc., No. 5:24-CV-28, Final Pretrial Conf. Tr., Dkt. 186, *23-24 (W.D.N.C. Apr.
25, 2024). And courts expressly cite and rely on such testimony when ruling on preliminary-
injunction motions. See FTC v. Tempur Sealy Int’l, Inc., 2025 WL 384493, at *16-19 (S.D. Tex.

Jan. 31, 2025); FTC v. IQVIA Holdings Inc., 710 F. Supp. 3d 329, 343, 358 (S.D.N.Y. 2024);

2 Party-witness testimony is admissible even if the Federal Rules did strictly apply. See Fed. R. Civ. P. 32(a)(3);
Fed. R. Evid. 801(d)(2).
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FTCv. Sysco, 113 F. Supp. 3d 1, 27 (D.D.C. 2015); FTC v. Microsoft Corp., 2023 WL 4443412,
at *3 (N.D. Cal. July 10, 2023); FTC v. ProMedica Health Sys., Inc., 2011 WL 1219281, *29-33
(N.D. Ohio Mar. 29, 2011). As these cases show, Defendants’ attempt to entirely prohibit
Plaintiff from citing deposition and investigational hearings post-hearing is unsupported and
unwarranted.

Further, because Section 13(b) requires the Court to assess Plaintiffs’ “likelihood of
success” in the underlying administrative proceeding, the Court should have access to the same
evidence as the administrative tribunal. Under that tribunal’s rules, “depositions, investigational
hearings, prior testimony in Commission or other proceedings, expert reports, and any other form
of hearsay, shall be admissible and shall not be excluded solely on the ground that they are or
contain hearsay ” and “shall be admissible” so long as they are “relevant, material, and bear([]
satisfactory indicia of reliability so that [their] use is fair.” 16 C.F.R. § 3.43(b). This Court
should likewise admit these transcripts.

Admitting full transcripts would free the Court from the need to resolve objections to
testimony that may not be relevant or needed after the hearing, and allow the parties to avoid
burdensome exchanges of designations and counter-designations before the hearing. Once
admitted, the Court can assess what weight to give the testimony and limit the parties to citing no
more than 300 pages from the transcripts in post-hearing filings, thereby minimizing burden on
the Court and parties while still allowing the Court to evaluate critical testimony.

Defendants’ proposal unreasonably limits the use of deposition and investigational
hearing testimony in the hearing and post-hearing phases. Specifically, Defendants propose to
limit designations exclusively to witnesses on a final witness list who will not appear live at trial.
Such a severe and unfair limit would effectively prohibit Plaintiff from using testimony to cross-

examine witnesses or experts at the hearing and from providing responsive citations post-
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hearing, thereby precluding the Court from hearing inconsistent testimony from different party
witnesses and other contradictory facts. Defendants’ proposal is also at odds with their demand
for more depositions; they ask the Court to grant up to 72 depositions in only a few weeks, while
also meaningfully restricting otherwise-admissible testimony flowing from those depositions that
this Court should be able to consider. Defendants’ proposal would also require that written
designations count against each side’s 20-hour hearing testimony limit, an arbitrary and difficult-
to-administer rule for testimony that would only be read—not viewed—by the Court. Only
video testimony should count against hearing time, which is consistent with the CMSQO’s
requirement that video witnesses be included on final witness lists.

Defendants also assert the parties should have a mechanism to identify when post-hearing
testimony cites are incomplete or need further context. That concern is easily dismissed because,
by admitting full transcripts, the Court will be able to review cited testimony in its proper
context, thereby incentivizing the parties to properly characterize testimony. But if a party
believes certain testimony requires further context, the Court could permit limited briefing for
that purpose following Findings of Fact. The Court need not wait for those submissions to begin
its evaluation, further highlighting that Plaintiff’s proposal maximizes efficiency and minimizes
burdens on the Court and the parties.

Finally, Defendants ask the Court to limit what the parties may cite in support of
Proposed Findings of Fact. Imposing such limitations in the CMSO makes little sense given
Defendants only today will file their Answers and discovery has not yet commenced. If
necessary, the parties can propose such limits in the pre-hearing order.

Defendants’ Position:

The FTC seeks a process that will permit it to dump all out-of-court testimony into the

record so that it can then use that testimony in its proposed findings of fact, regardless of whether
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such testimony had any relationship to the evidence submitted at the hearing. This will require
the Court to evaluate newly cited evidence post-hearing without any context or live testimony.
Instead, if the parties want to use out-of-court testimony, they should follow the ordinary process
for doing so: designate such testimony in advance and then play or read that testimony at the
hearing.

This case should be decided on the evidence and testimony that is presented at the
evidentiary hearing, where this Court can evaluate the credibility of testimony and where
documents are put in their proper context through examination and cross-examination. Further,
as this Court recognized in another FTC merger challenge, live testimony is “markedly
preferable” and aids in the “evaluation of witness credibility.” FTC v. lllumina, Inc., 21-cv-873,
2021 WL 1546542, at *3 (D.D.C. Apr. 20, 2021) (Contreras, J.) (rejecting FTC’s argument that
remote testimony was a substitute for live testimony). But the FTC’s proposal discourages live
testimony and creates a situation where, after spending over 40 hours hearing evidence, the Court
may be presented with proposed findings of fact that bear little resemblance to the evidence it
just heard.

The FTC’s position also threatens to needlessly jam the Court. The proposed schedule
contemplates findings of facts on December 10, 2025, and the stipulated TRO expires by January
6, 2026. After conducting a 40-hour hearing, the Court should not be sent back to the drawing
board with new evidence and only 27 days (including holidays) to issue a decision.

The FTC’s proposal poses other concerns, too. It is unclear how objections to out-of-
court evidence would be resolved under the FTC’s position. Defendants were not present for
each other’s IHs or the IHs of third parties and had no opportunity to raise objections or ask
questions. To potentially enjoin Defendants’ proposed transaction on that sort of evidence raises

serious fairness and due-process issues.
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Against that backdrop, it is unsurprising that courts have recently rejected the FTC’s
position, holding that, if the FTC wants to use out-of-court testimony, it must designate it in
advance and use it at the evidentiary hearing. Defs.” Ex. E, Pre-Hearing Tr. at 38, F'TC v. GTCR,
LLC, No. 25-cv-2391 (N.D. Ill. Aug. 7, 2025) (“I would like the designations. I don’t want the
full depositions, just the parts that you feel are pertinent to what we are trying to do here.”);
Defs.” Ex. D, Order, FTC v. Tempur Sealy, No. 24-cv-02508 (S.D. Tex. Aug. 19, 2024)
(rejecting FTC argument and requiring designations). This Court should do the same.

The FTC says it cannot do designations because it needs to focus on “myriad other
tasks,” and it brushes off concerns about the need for appropriate context—which designations
ensure—by insisting the Court can dig through the transcripts itself. But this improperly shifts
the burden from the parties to the Court. “[J]udges are not like pigs, hunting for truffles buried in
... the record.” Paleteria La Michoacana, Inc. v. Productos Lacteos Tocumbo S.A., 69
F.Supp.3d 175, 205 (D.D.C. 2014) (Contreras, J.). At the parties’ request, this Court is holding a
hearing. It is the parties’ jobs to present at that hearing any testimony they think the Court should
consider.

The FTC also argues that it can admit all out-of-court testimony because the Rules of
Evidence do not strictly apply to preliminary injunction hearings. The law does not support the
FTC’s anything-goes approach. For example, in F7C v. CCC Holdings, an FTC merger
challenge, the court held that it would not admit evidence that lacked sufficient indicia of
reliability, like double hearsay, unauthenticated documents, and declarations by witnesses who
had not been deposed. No. 08-cv-2043, 2009 WL 10631282, at *1 (D.D.C. Jan. 30, 2009); see
also United States v. Fitzsimons, 605 F.Supp.3d 92, 103 (D.D.C. 2022) (Contreras, J.) (citing

CCC Holdings). But in any event, this argument is beside the point. Defendants’ position is not
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that Plaintiff cannot use out-of-court testimony, only that such testimony must be designated in
advance and played or read at the hearing during the parties’ presentations.

The FTC’s reliance on the parallel administrative process is misplaced. In Section 13(b)
of the FTC Act, Congress required the FTC to come to a district court to obtain a preliminary
injunction. 15 U.S.C. § 53(b). Nothing in that provision—or any other—suggests that the Court
can or should jettison tried-and-true techniques of judicial management or attempt to mimic
administrative proceedings. To the contrary, the plain text of Section 13(b) makes clear that,
except for not requiring irreparable injury, Congress expects this Court to evaluate the FTC’s
preliminary injunction request like any other. F'7C v. Tempur Sealy Int’l, Inc., 768 F.Supp.3d
787, 813—14 (S.D. Tex. 2025); see Starbucks Corp. v. McKinney, 602 U.S. 339, 346, 349 (2024)
(absent “clear command” from Congress, movant must make “clear showing” of likelihood of
success on the merits). Rather than abandon its traditional role, “the court must exercise its
independent judgment and evaluate the FTC’s case and evidence on the merits.” F7C v.
Microsoft Corp., 681 F.Supp.3d 1069, 1084 (N.D. Cal. 2023).

Separately, Plaintiff’s argument fails on its own logic. As Plaintiff admits, the ALJ will
only admit evidence (including transcripts) that is sufficiently reliable and the use of which is
fair. 16 C.F.R. § 3.43(b). Indeed, the parties will not know what evidence the ALJ will ultimately
admit until well after this Court has issued its decision. It is folly to try and mirror the evidence
in this case to the administrative proceeding. Moreover, considering that the ALJ can only issue
a “recommended” decision, see 16 C.F.R. § 3.51, and that the statute instructs this Court to
consider the “likelihood of ultimate success,” 15 U.S.C. § 53(b) (emphasis added), it makes little

sense to make any eventual administrative hearing this Court’s lodestar.

* %%
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Dated: SO ORDERED.

United States District Judge
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