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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, et al.

Plaintiffs,
v Case No: 1:24-cv-3267

Judge James K. Bredar
UNITEDHEALTH GROUP INCORPORATED,

etal.,

Defendants.

PLAINTIFF UNITED STATES’S OPPOSITION TO DEFENDANT AMEDISYS’S
MOTION TO TEMPORARILY STAY COUNT IT OF PLAINTIFFS’ COMPLAINT
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Although styled as a “Motion to Temporarily Stay,” Amedisys’s motion seeks to
bifurcate Count II from the rest of the case—effectively requiring two separate trials relating to
the same illegal transaction. Amedisys falls far short of its burden to overcome the presumption
against bifurcation or to obtain a stay. Amedisys does not—and cannot—establish that
bifurcating or staying the Section 7 merger challenge (Count I) from the Section 7A claim
(Count II), related to Amedisys’s woefully incomplete and inaccurate submissions to the
Antitrust Division during investigation of the same transaction, would promote convenience, be
conducive to expedition and economy, and not result in undue prejudice to any party. See
McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 975 (4th Cir. 2020) (standards for bifurcation);
City of Annapolis v. BP PLC, No. ELH-21-772,2021 WL 2000469, at *3 (D. Md. May 19, 2021)
(standards for stay). To the contrary, bifurcating or staying Count II proceedings would wreak
significant inefficiency, squander the Court’s time with two discovery periods and trials, and
generate needless expense and delay. Nothing in the first trial will eliminate or substantially
narrow the issues remaining for a second trial, and Amedisys cannot identify any prejudice from
a single bench trial. Unable to meet its burden for bifurcation or a stay (or any similar relief),
Amedisys’s motion should be denied.

BACKGROUND

This case centers on UnitedHealth Group Incorporated (UnitedHealth)’s proposed
anticompetitive acquisition of Amedisys, a merger that would combine two of the country’s
largest home health and hospice providers. Under the Hart-Scott-Rodino Antitrust Improvements
Act of 1976 (HSR Act), also known as Section 7A of the Clayton Act, UnitedHealth (the buyer)
and Amedisys (the seller) were required to provide, and did provide, the prescribed notice of the

proposed acquisition to the United States Department of Justice’s Antitrust Division (Antitrust
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Division) and the Federal Trade Commission (FTC) before consummating the transaction. 15
U.S.C. §§ 18a(a), (d). The HSR Act performs a crucial role in “foster[ing] Government
identification of mergers and acquisitions likely to violate federal antitrust laws before the
proposed transactions are consummated.” Pharm. Rsch. & Mfrs. of Am. v. FTC, 790 F.3d 198,
20001 (D.C. Cir. 2015). After receiving notice of the transaction, the Antitrust Division issued
“Second Requests™ to the merging parties on August 4, 2023, (see ECF No. 1 at 9 82), requiring
them to produce “additional information or documentary material relevant to the proposed
acquisition”—including emails, hard copy documents, and text messages. 15 U.S.C.

§ 18a(e)(1)(A). The statute requires a company to either fully comply with the request for
additional information or, “if such request is not fully complied with,” to provide “the
information and documentary material submitted and a statement of the reasons for such
noncompliance.” Id. § 18a(e)(2). If a merging party “fail[s] to comply with any provision of” the
HSR Act, the statute imposes a civil penalty of up to $51,744 for each day it remained in
violation of the Act. 15 U.S.C. § 18a(g)(1).!

Second Requests are issued to allow the investigating agency (either the Antitrust
Division or the FTC) to probe further into whether the transaction violates Section 7 of the
Clayton Act, as alleged in Count I of the complaint. Complete and accurate responses to Second
Requests are crucial to determine whether a transaction, such as the UnitedHealth-Amedisys
merger under review in Count I, may be anticompetitive. To that end, both UnitedHealth and

Amedisys certified under penalty of perjury that “the information is, to the best of my

' HSR Act fines are adjusted annually for inflation as required by the Federal Civil Penalties
Inflation Adjustment Act Improvements Act of 2015, and the penalty amount was increased
to $53,088 in January 2025.
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knowledge, true, correct, and complete in accordance with the statute and rules.” (ECF No. 1 at
9 84). Amedisys purportedly certified compliance on December 18, 2023. (/d.)

Count II of the complaint alleges that when Amedisys certified its compliance with the
Second Request regarding the merger being challenged in Count I, Amedisys’s certification was
not accurate because it had failed to produce emails, hard copy documents, and text messages
required by the HSR Act, nor did Amedisys explain its numerous production deficiencies.

Emails dated May 20, 2023—June 16, 2023. When Amedisys submitted its notification
under the HSR Act on July 5, 2023, Amedisys was already aware of a potential problem with its
email archiving system. (ECF No. 1 at 49 82—83). By October 2023, Amedisys knew that it could
not locate archived emails from that system for a roughly 30-day period between May and June
2023—a time period during which UnitedHealth and Amedisys were negotiating the proposed
transaction. (/d. at § 83). The missing emails included emails from Amedisys’s current and
former CEOs, as well as other Amedisys executives. (Id. at § 87). When Amedisys certified
compliance with the Second Request on December 18, 2023, it knew that emails from the May to
June 2023 period had not been recovered. (/d. at § 83). Indeed, some of the emails from May to
June 2023 may have been permanently lost. (/d.) Despite knowing this, Amedisys did not
acknowledge its deficiencies until the Antitrust Division found and presented evidence of the
missing emails. (/d. at 9 87).

Hard copy documents. As of its December 2023 certification, Amedisys had produced no
hard copy documents to the Antitrust Division. (ECF No. 1 at 9 85). Yet Amedisys knew, or
should have known, that hard copy documents existed and Amedisys was required to produce
them under the Second Request. In no small part, Amedisys should have known for an obvious

reason: its former CEO and current Chairman of the Board, Paul Kusserow, recounted and
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explained the importance of his handwritten business notes in his book, The Anatomy of a
Turnaround, which was published on June 30, 2023—the week the merger agreement was
signed. (/d.)

Text messages. Amedisys agreed to produce to the Antitrust Division documents,
including text messages, from certain custodians in response to the Second Request. At the time
of its December 2023 certification, however, Amedisys had produced text messages from fewer
than half of its custodians. (ECF No. 1 at 4 86). Some responsive text messages may have been
permanently lost because Amedisys failed to collect them before certifying compliance. (/d.)

Late-Produced Documents Show the Extent of Amedisys’s Deficiencies. When
purportedly certifying its compliance with the Second Request on December 18, 2023, Amedisys
attested that its response was “true, correct, and complete” in accordance with the HSR Act and
applicable regulations. (ECF No. 1 at 4 84). Yet in the months following, Amedisys produced
hundreds of thousands of additional documents that it should have produced before certifying
compliance. (/d. at § 87). More than eight months later, on August 26, 2024, Amedisys submitted
a second certification attesting its purported compliance with the Second Request. (/d. at q 88).

Based on these facts, Plaintiff the United States alleges in Count II that Amedisys was in
continuous violation of Section 7A of the Clayton Act each day beginning on December 18,
2023, until at least August 26, 2024, with respect to the investigation of the merger under review
in Count I of the complaint.

LEGAL STANDARD

Though styled as a motion for a “temporary stay,” Amedisys seeks a bifurcation of the
case into two sequential phases with separate trials under Federal Rule of Civil Procedure 42(b).
Because “a single trial will be more expedient and efficient in most instances,” Biedermann

Techs. GmbH & Co. KG v. K2M, Inc., No. 2:18-cv-585, 2021 WL 8445265, at *2 (E.D. Va. Oct.
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5, 2021), “bifurcation is the exception rather than the rule in civil cases,” Gioioso v.
Thoroughgood’s Transp., LLC, No. CV ADC-16-3841, 2018 WL 5281903, at *4 (D. Md. Oct.
24, 2018), and is “not to be routinely ordered,” id. To overcome the presumption against
bifurcation, the moving party bears the burden of establishing that bifurcation would

“(1) promote greater convenience to the parties, witnesses, jurors, and the court, (2) be conducive
to expedition and economy, and (3) not result in undue prejudice to any party.” McKiver v.
Murphy-Brown, LLC, 980 F.3d 937, 975 (4th Cir. 2020).

Even if viewed as a motion for a stay, Amedisys’s motion would call for the same
inquiry. Courts typically examine three factors when considering a discretionary motion to stay:
“(1) the impact on the orderly course of justice, sometimes referred to as judicial economy,
measured in terms of the simplifying or complicating of issues, proof, and questions of law
which could be expected from a stay; (2) the hardship to the moving party if the case is not
stayed; and (3) the potential damage or prejudice to the non-moving party if a stay is granted.”
City of Annapolis v. BP PLC, No. ELH-21-772, 2021 WL 2000469, at *3 (D. Md. May 19,
2021). The moving party bears the burden of showing that a “pressing need . . . outweighs any
possible harm to the nonmovant.” /d. (internal quotations omitted).

ARGUMENT

A. Separate Trials Would Not Promote Greater Convenience, Expedition, or
Economy

Plaintiffs’ Section 7 claim (Count I) and the United States’s Section 7A claim (Count II)
arise from the same common set of facts: UnitedHealth’s acquisition of Amedisys. Bifurcating
such closely related claims into separate discovery periods and trials would duplicate, rather than

conserve, the Court’s resources.
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First, because the Section 7A claim challenges Amedisys’s systemic failures to produce
required information relating to the challenged acquisition, many of the same custodians would
have relevant documents and information for both claims. If the claims were bifurcated, several
employees would testify about the transaction’s potential competitive effects in the first trial,
only to then be called again in a second trial about their document creation and retention
practices. See, e.g., Tupea v. Kline, 736 F. Supp. 3d 381, 385 (E.D. Va. 2024) (“Holding two
trials could . . . inconvenience witnesses who may have to duplicate testimony.”). The
Section 7A evidence would also likely include evidence about the documents that may have been
permanently lost during May to June 2023—a gap that is important for the Section 7 claim, as it
spans a critical period during which Amedisys and UnitedHealth negotiated the illegal
acquisition. Holding two separate trials with overlapping witnesses and other evidence would
waste the Court’s time and resources.

The duplication of efforts due to bifurcated proceedings would extend beyond trial.
Under Amedisys’s Proposed Order (ECF No. 106-3), discovery from custodians relevant to the
Section 7 claim would continue under the current schedule, while discovery relevant to the
Section 7A claim would be stayed “until a trial on Count I has been completed.” But many
custodians are likely to have knowledge relevant to both claims. As a result, deponents and trial
witnesses for the Section 7 claim who have information relevant to Section 7A claim would need
to be deposed twice in addition to testifying twice at two different trials. Bifurcation would also
invite “needless disputes” over whether discovery requests pertained to the Section 7 or
Section 7A claim. See Cardenas v. Resort Sales by Spinnaker, Inc., No. 9:20-CV-00376-RMG,

2021 WL 733393, at *3 (D.S.C. Feb. 24, 2021).
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Second, resolving the Section 7 claim would not simplify or streamline the resolution of
the Section 7A claim. The Court would have to resolve any defenses that Amedisys raises
regardless of the outcome of the Section 7 claim. See Taccino v. Act Ist Fed. Credit Union, No.
21-0840, 2021 WL 3572935, at *2 (D. Md. Aug. 12, 2021) (Bredar, J.) (denying a stay absent
evidence that any factual or legal issues would be simplified in a manner that promotes judicial
economy); Donnelly v. Branch Banking & Trust Co., 971 F. Supp. 2d 495, 502 (D. Md. 2013)
(denying motion to stay where plaintiff’s causes of action in one case were not dependent on the
outcome of another proceeding). Furthermore, contrary to Amedisys’s vague and speculative
assertion, a resolution of the Section 7 claim would not impact the United States’s purported
“incentives” to litigate the Section 7A claim. (ECF No. 106-1 at 7 n.2); R.E. Linder Steel
Erection Co. v. Wedemeyer, Cernik, Corrubia, Inc., 585 F. Supp. 1530, 1534 (D. Md. 1984)
(denying bifurcation where “any savings in time and expense which might result from a
bifurcation is wholly speculative”). Whether or not the merger under review in Count I is
blocked or permitted to go forward, the United States will have an interest in fulsome, truthful,
and complete compliance with the HSR Act. See, e.g., Complaint at 9 66-143, United States v.
KKR & Co., Inc., No 1:25-cv-343 (S.D.N.Y. filed Jan. 14, 2025) (alleging solely Section 7A
violations).

Finally, bifurcation makes even less sense now that the Court has rejected Defendants’
request for an expedited schedule. (ECF No. 106-1 at 8). The Court’s schedule cannot
accommodate a trial until October 27, 2025, at the earliest, and may necessitate a trial in
February 2026. (ECF No. 114). Amedisys has not identified any reason why the parties cannot
complete discovery for both the Section 7 and Section 7A claims in that time. By contrast, the

stay sought by Amedisys in this case is unlikely to be “[b]rief and [r]easonable.” (ECF No. 106-1
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at 11). Given the Court’s docket, staying discovery and trial on the Section 7A claim until after
the Section 7 claim is resolved would likely mean at least a delay until later in 2026 before the
Section 7A claim is resolved. Cf. (Status Conf. Tr. at 17:1-5 (Feb. 20, 2025) (“[PJostponing a
seven-week long trial on this Court's calendar means waiting -- usually means waiting another
year to go to trial, given what else is on the docket.”)). Amedisys has offered no purported harm
sufficient to justify this unwarranted delay in resolving this action or increasing the workload for
the Court and the parties.

Amedisys cannot compensate for its lack of a case-specific showing of harm by pointing
to United States v. Baker Hughes, Inc., No. 89-cv-333 (D.D.C. filed Dec. 13, 1989), where the
Section 7 and Section 7A claims ended up on separate tracks by happenstance. The Court there
held a hearing on a Section 7 motion for a preliminary injunction against the merger at issue,
which did not apply to the Section 7A claim seeking civil penalties. 731 F. Supp. 3, 4 n.1
(D.D.C. 1990). The parties later agreed to adopt the record from the preliminary injunction
hearing for purposes of the government’s request for a permanent injunction, effectively
bifurcating the actions. Dkt. Nos. 39, 49, United States v. Baker Hughes, No. 89-cv-333 (D.D.C.
filed Dec. 13, 1989). Here, the parties have stipulated that Plaintiffs need not seek a preliminary
injunction, and discovery and trial on both claims can proceed concurrently. (See ECF No. 72 at
5 (parties jointly proposing that they “agree that the Division need not seek a temporary
restraining order or a preliminary injunction”)).

B. The United States Would be Prejudiced by Bifurcation or a Stay, While
Amedisys Suffers Little Prejudice Without One

While bifurcation or a stay would waste the Court’s and the United States’s time and
resources, Amedisys would suffer little, if any, prejudice from one trial. While bifurcation can

sometimes be appropriate for “inflammatory evidence” in jury trials, McKiver, 980 F.3d at 977,
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neither claim will be tried before a jury. And liability in the second trial would not “derive[]
wholly from™ liability in the first. See Crystal v. Batts, 151 F. Supp. 3d 626, 627 (D. Md. 2015)
(Bredar, J.) (discussing bifurcation for derivative Monell claims).

Instead, Amedisys’s purported harm rests on the United States’s inclusion of three
Amedisys custodians that are unique to the Section 7A claim, as well as a letter seeking
clarification of how Amedisys would treat its lawyers and e-discovery vendor in discovery. (See
ECF No. 106-1 at 9-10). “[B]ut being required to defend a suit, without more, does not
constitute a ‘clear case of hardship or inequity.’” Garmendiz v. Capio Partners, LLC, Lockyer v.
Mirant Corp., 398 F.3d 1098, 1112 (9th Cir. 2005); see also Kirsch Research and Dev., LLC v.
Intertape Polymer Corp., 2021 WL 2905436, at 3—4 (M.D. Fla. Apr. 7, 2021) (denying stay and
noting that “many modern courts have held that being required to defend a lawsuit does not
constitute a hardship or inequity.” (quoting Garmendiz v. Capio Partners, LLC, No. 8:17-cv-987
2017 WL 3208621, at *2 (M.D. Fla. July 26, 2017))). This holds particularly true considering
that bifurcation would simply delay, rather than potentially obviate, the need for discovery on the
Section 7A claim. Cent. Transp. Int’l, Inc. v. Gen. Elec. Co., No. 3:08CV136-C, 2008 WL
4457707, at *3 (W.D.N.C. Sept. 30, 2008).

To the extent that Amedisys predicts future Court intervention on discovery issues, those
potential issues are not yet ripe and Amedisys can seek court relief, if necessary, at an
appropriate time. Cf. (Status Conf. Tr. at 13:19-20 (Feb. 20, 2025) (noting that “[i]t sounds like
counsel are working well together”)). Even so, those potential issues are wholly unrelated to
whether the Section 7 and Section 7A claims proceed together or separately.

CONCLUSION

For the reasons stated above, Defendant Amedisys’s motion for a stay should be denied.

10
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Dated: March 4, 2025 Respectfully submitted,

/s/ David M. Stoltzfus

David M. Stoltzfus

Jessica Hollis

Erin K. Murdock-Park

Paul Torzilli

U.S. Department of Justice

Antitrust Division

450 Fifth Street, NW, Suite 4100
Washington, DC 20530

Telephone: 202-445-8082

Email: Erin.Murdock-Park@usdoj.gov
Attorneys for Plaintiff United States of
America
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March 4, 2025, a copy of the foregoing Plaintiff
United States’s Opposition to Defendant Amedisys’s Motion to Temporarily Stay Count I of
Plaintiffs’ Complaint was electronically transmitted to the Clerk of Court using the CM/ECF

system, which will transmit the notification of such filing to all registered participants.

/s/ David M. Stoltzfus

David M. Stoltzfus

U.S. Department of Justice

Antitrust Division

450 Fifth Street, NW, Suite 4100
Washington, DC 20530

Attorney for Plaintiff United States of
America




