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Share of Purchases of Anticipated Top Sellers

4Expert Report of Dr. Nicholas Hill, Fig. 8
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Penguin Random House’s Industry-Leading Position

5Markus Dohle (PRH) Litigation Deposition, March 8, 2022 at 143:21-24.
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Industry Background
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Industry Background

10

• Literary agents sell the publishing rights to books on
behalf of authors

• 85% of authors collect only their advance paid over time

• Commonly-owned imprints are not independent 
competitors
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Legal Standard for Mergers

16

“Section 7 does not require proof that a merger or other 
acquisition has caused higher prices in the affected market. 

All that is necessary is that the merger create an appreciable
danger of such consequences in the future. A predictive 

judgment, necessarily probabilistic and judgmental rather
than demonstrable is called for.”

Hospital Corp. of Am. v. FTC, 807 F.2d 1381, 1389 (7th Cir. 1986) (Posner, J) (emphasis added); 
see also FTC v. H.J. Heinz Co., 246 F.3d 708, 719 (D.C. Cir. 2001)
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Increase in HHI
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Presumption
of Illegality

Post-Merger 
Concentration 2,500

Increase in 
Concentration 200

Presumption
of Illegality This Merger

Post-Merger 
Concentration 2,500 3,111

Increase in 
Concentration 200 891



Harm

19Markus Dohle (PRH) CID Deposition, August 3, 2021 at 231:14 – 232:10.



Share of Purchases of Anticipated Top Sellers 

20Expert Report of Dr. Nicholas Hill, Fig. 8

January 2019 – June 2021

Penguin 
Random 

House + Simon 
& Schuster

Big Five 
Publisher 1

Big Five 
Publisher 2

Big Five 
Publisher 3

Small 
Publisher 1

Small 
Publisher 2

Small 
Publisher 3

Small 
Publisher 4

Small 
Publisher 5

All Other 
Publishers

Share of
purchases of 
anticipated
top sellers

50%

40%

30%

20%

10%

0%



Market Participants

21PX 0530

THE US PUBLISHING MARKET IS MADE UP OF WHAT IS KNOWN AS 
THE ‘BIG FIVE’ – PRH DOMINATES WITH THE LARGEST MARKET 
SHARE, FOLLOWED BY HARPER COLLINS AND THEN S&S. 
HACHETTE IS A CLOSE FOURTH, FOLLOWED BY MACMILLAN. 
THESE COMPANIES ARE OUR BIGGEST COMPETITORS, 
ESPECIALLY FOR BOOKS BY ALREADY BESTSELLING AUTHORS
AND CELEBRITIES, SINCE THEY ARE THE MOST LIKELY TO COME 
UP WITH HIGH ADVANCE PAYMENTS REQUIRED AND ARE KNOWN 
FOR THEIR STRONG EDITORIAL AND PUBLISHING SKILLS.

Carolyn Reidy, late CEO of S&S

THERE ARE MYRIAD SMALLER PUBLISHERS . . .THEY TOO CAN 
COMPETE WITH US FOR THE BESTSELLER LIST AT ANY ONE 
TIME . . . BUT THEY RARELY COMPETE WITH US IN AUCTIONS 
FOR NEW PROPERTIES. OFTEN THESE PUBLISHERS BECOME 
FARM TEAMS FOR AUTHORS WHO THEN WANT TO MOVE TO A 
LARGER, MORE FINANCIALLY STABLE MAJOR PUBLISHER.

Carolyn Reidy, late CEO of S&S
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Product Market and Shares

23

• Inquiry to focus:
> “Where, in fact, competition exists”

United States v. Continental Can, 378 U.S. 441, 453 (1964)

• Accepted product market for movies:
> “Industry Anticipated Top Grossing Films”

Syufy v. AMC, 793 F.2d 990, 994 (9th Cir. 1986)

• Competition is different for anticipated top-selling books



U.S. v. Anthem, 236 F. Supp. 3d 171, 195 (D.D.C. 2017) (Jackson, J)

• Targeted customers were employers with 5,000 or more 
employees

Product Market: Targeted Customers

24

FTC v. Staples, 190 F. Supp. 3d 100, 118 (D.D.C. 2016) (Sullivan, J)

• Targeted customers were those who spent $500,000 or more on 
office supplies

FTC v. Wilh. Wilhelmsen Holdings ASA, 341 F. Supp. 3d 27, 51 (D.D.C. 
2018) (Chutkan, J)

• Targeted companies with 10 or more globally trading vessels
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Product Market and Shares
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• Inquiry to focus:
> “Where, in fact, competition exists”

United States v. Continental Can, 378 U.S. 441, 453 (1964)

• Accepted product market for movies:
> “Industry Anticipated Top Grossing Films”

Syufy v. AMC, 793 F.2d 990, 994 (9th Cir. 1986)

• Competition is different for anticipated top-selling books



Contract Shares for Anticipated Top Sellers and Non-Anticipated Top Sellers (2019-2021)

27Reply Report of Dr. Nicholas Hill, Fig. 1
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Small Publishers

28Liate Stehlik (HarperCollins) Litigation Deposition, April 28, 2022 at 185:13-15 and 185:18-23.



Market Share by Advance Grouping (January 2019 – January 2021)

29Expert Report of Dr. Nicholas Hill, Fig. 9

$150K+

100%

0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

Non-Big Five

Penguin
Random House

Big Five Publisher 1

Simon & Schuster

Big Five Publisher 2

Big Five Publisher 3

$250K+ $350K+ $500K+ $1M+



Roadmap

Industry Background1

Legal Standard for Mergers2

Product Market and Shares3

Marketplace Competition and Harm4

Alleged Mitigating Factors5

30



Vigorous Head-to-Head Competition

31PX 0559, PX 0624, PX 0613, and PX 0729

We also lost the            auction to Crown [PRH] . . .  This was the third beauty 
contest we lost this week to PRH.

PX 0559

I did everything I could and we lost to Random House . . . Frustrating.
PX 0624

I’m concerned that if we offer less than $8 million, [the agency] will go back to 
PRH. [The agent] said they were willing to offer more.

PX 0613

Portfolio [PRH] offered $1 million for World. To win the book, we’ll have to offer 
$1.1 million . . . I think we should top Portfolio [PRH] for the following reasons . . . 
I don’t want to let PRH steal an author we’ve invested in and developed.

PX 0729



Small Publishers

32Michael Jacobs (Abrams Books) Litigation Deposition, April 20, 2022 at 157:11–17.



Harm

33Christy Fletcher (Fletcher & Co.) Litigation Deposition, March 29, 2022 at 82:24 – 83:5.



Presumption of Coordinated Risk

34

“Merger law rests upon the theory that, where rivals are few, 
firms will be able to coordinate their behavior, either by overt 
collusion or implicit understanding in order to restrict output 
and achieve profits above competitive levels.’’ [cites omitted]  

The theory follows that, absent extraordinary circumstances, 
a merger that results in an increase in concentration above 
certain levels ‘‘raise[s] a likelihood of ‘interdependent 

anticompetitive conduct.’’’ [cites omitted]

FTC v. CCC, 605 F. Supp. 2d 26, 60 (D.D.C. 2009) (emphasis added)
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Efficiencies

38Manuel Sansigre (PRH) 30(b)(6) Litigation Deposition, February 2, 2022 at 61:7-19.
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Anticipated Top Seller Market Shares (2019-2021)

41Reply Report of Dr. Nicholas Hill, Fig. 34
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Reactions within the Publishing Industry
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Promise Not Economically Sensible

47Steven Zacharius (Kensington Publishing Corp.) Litigation Deposition, April 8, 2022 at 66:10-18.



Alleged Mitigating Factors
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Efficiencies

Market expansion and entry

Agent power

Promise of internal bidding

No verified efficiencies

Barriers to expansion and entry

Agents cannot manufacture competition

Unenforceable bidding “promise”
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