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Salt Lake Gty, Uah, June 21, 2017
(10: 02 a. m)

THE COURT: Good norning counsel and others who are
present for this hearing. The court welconmes you here this
nor ni ng.

W are here to address case nunber 2:16-CR-403, United
States of Anerica versus Kenp & Associ ates and others. And
counsel, at counsel table, | believe the last tinme we had
Ms. Tulley, is that right?

M5. TULLEY: Yes, Your Honor.

THE COURT: And you have with you -- who do you have
wi th you at counsel table?

MS. TULLEY: Your Honor, this is Mlly Kelley, she is
going to be arguing for the governnment, and also with ne is
Robert Jacobs and Ruben Marti nez.

THE COURT: Al right, very well. Thank you, counsel
And for the defendants, we have -- | think Jason Boren was
here | ast tine.

MR. BOREN: Good norning, Your Honor. Yes, today we
have Richard Al bert at counsel table along with Devin Cain
We al so have M. Mannix sitting at the front table.

THE COURT: Yes. M. Mnnix, the court wel cones you
as wel | .

MR, BOREN. At the back table we have counsel for Kenp

& Associates. We have JimMtchell and M chael G udberg.
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MR, GRUDBERG Good norni ng, Judge

THE COURT: Al right, very well. And M. Cain is
going to be arguing; is that right?

MR ALBERT: Your Honor, I'm wth the court's
perm ssion, |'mgoing to be arguing the Rule of Reason
argunent and with the court's permssion M. Mtchell wll
be arguing the statute of Iimtations piece for the
def endant s.

THE COURT: All right, very well. M notes do reflect
that we have one notion in abeyance and we have the notion
today to the Rul e of Reason, whether the case is subject to
the Rul e of Reason or the per se rule, right?

MR ALBERT: Yes, Your Honor.

THE COURT: And this is the defendant's notion. Do
you have an estinmate, counsel? | would like an estimte of
your time.

MR, ALBERT: Um Your Honor, | think my piece m ght go
around a half hour. | think M. Mtchell's piece around --

MR. M TCHELL: 10 to 15 minutes, judge

THE COURT: So a total, a maximum 45 mnutes; is that
correct?

MR ALBERT: Yes, Your Honor. W would like to
reserve, obviously, sone tinme to respond to whatever the
gover nnent has.

THE COURT: For the governnent?
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MS. KELLEY: Your Honor, | don't expect to exceed

15 m nut es.

THE COURT: Al right, 15 mnutes, very well. All
right counsel, um we will look forward to hearing your
argunent .

MR ALBERT: Thank you, Your Honor. Your Honor, um
one of our central points is that just putting a |abel on a
particul ar conduct, custoner allocation, that doesn't end
t he di scussion that starts the di scussion. Because the case
law in this area, and they're nostly civil cases, of course,
but it is the exact sanme statute, it's the Sherman Act and
it is the exact sane case |aw doctrine. The cases are
pretty nmuch all about one party |abeling certain conduct so
that it seens at first blush to fit into a per se box. They
use the | abel price-fixing or custoner allocation and narket
allocation, and there are a nultitude of cases, and we cite
a nunmber of themin our papers, that shows what the court
nmust do then is | ook behind and make its own determ nation
as to whether the conduct actually fits in those very
narrow y defined per se category, or whether it falls under
the general rule of the Sherman Act the Rule of Reason
There is a nunber of cases that we cite where the courts --
| nmean essentially the cases are really all about | ooking
past the | abel and saying is it right or not.

The Tenth Circuit case, Cayman Exploration Corp, that
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is | abel ed price-fixing, custoner allocation cases Page 17
and 18 and 22 through 25 of our main brief. There is the
Whol esal e G ocery Products case and the Eighth Crcuit

Sul furic Acid, which we'll be tal king about, Harris V

Saf eway, which is a Ninth Grcuit en banc, Pol k Brothers,
anot her one fromthe Seventh Crcuit that is particularly
useful. Procaps major which is a District of Colunbia case.
And what you see when you -- when you | ook at those cases
and you study the area is that for customer allocation the
authorities and I would say the Areeda & Hovenkanp treatise
is also very helpful and cited regularly by the Suprene
Court, but the authorities recognize two classic case types
of custoner allocations that have been held to fall into the
per se category. Geographic allocation, where sonebody says
| will take Kansas, you take Nebraska, and existing customer
allocations. | have this custoner, you know, | am servicing
t hese busi nesses, you're servicing those, don't raid m ne.
Those are the -- those are the cases. Those are the classic
cases that fit in the per se category. This case is neither
of those and it's not even close. [It's an unusual

agreenent, we refer to it as the guidelines because that's
actually the title on the docunent by which it was
docunented that applied in very limted circunstances in an
unusual industry, heir location, and our main point is that

the court has to | ook past the label. It's particularly
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sonething that is appropriate in a case like this where
there is a witten agreenent that you can actually | ook at
and you have to analyze it in the context of the market and
the industry at issue. And it's striking because the
governnent in its papers, and naybe they will -- they wll
straighten this up when they speak, but they are saying you
can't |l ook at the agreenent itself, you can't | ook past what
we say in the indictnment, and why its design is
pro-efficiency and pro-conpetitive, and you can't | ook past
the |l abel now, and you can't do it at trial because no

evi dence regardi ng pro-efficiency aspects of the guidelines,
no evi dence regardi ng why the guidelines were reasonable, is
adm ssible at trial. That's on Page 11 of the governnent's
brief. And that's really directly contrary to what the
decisions instruct in this area. Now |l rmnust tell you if the
governnent's view on those points prevail and what we woul d
have in this case would be a docunent -- the governnent
woul d call one w tness, a docunent custodian and ask is this
a copy of the guidelines agreenent? Yes, it is and it would
be admtted, and then the court would instruct the jury
that's a custoner allocation agreenent and we could all go
home and Kenp woul d be convicted and M. Manni x could go
directly to sentencing. That's not fair, it's not just, and
it's not what the cases in this area teach as to howit is

-- how this process is supposed to work. And the
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governnment's argunent on this is also striking because we
have put facts forward and our notion anal ysis shows that
not only is the pro-efficiency aspect of the guidelines
apparent fromits design, and I'mgoing to speak to that
further in a fewmnutes, but, in fact, in the real world,
the pro-efficiency inpact actually happened because the data
shows that Kenp was able to service a significantly greater
portion -- proportion of small estates during the guidelines
period and al so that the guidelines had a de mnims, de
mnims inpact on price. And if we could have the charts,

pl ease.

Your Honor, this is, once we get it up on the screen,
this is a chart that is in our papers in our nmain brief and
it shows the blue Iine is the state -- the governnent's --
the states the governnment has listed in stills particulars
as those inpacted by the guidelines and the red line is al
ot her states serviced by Kenp during the period. And if you
| ook at the chart, you can see that the difference is de
mnims and this is for the entire period or the period for
whi ch we have data that -- that the guidelines was in place.
The difference is de mnims. It is .65 percent, it's
negligible. And if we could have the next slide, please, we
did it another way, um where we | ooked at states -- that
the blue line is states where -- where Kenp & Associ ates had

-- where both Kenp and Bl ake & Bl ake operated, and the red
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line is where Blake didn't operate but Kenp did. So that's
a control group. And, again, if you |look at it, um you see
that the difference in rates is negligible, it is .6 percent
in this case, and this one al so shows when the end of the
agreenent is in July of '08. So if you could take that

down.

So, you know, preventing harnful price inpact to
custoners is really, really what the antitrust |aws are al
about and assessing if an agreenent hel ps productivity and
efficiency is also what the antitrust lawis all about. But
t he governnent is claimng that the court can't | ook at that
and the jury can't |ook at that and that is striking. And
Your Honor | just want to briefly speak a little bit about
the heir location industry. W've laid it out in our papers
but I think it just worth walking through a little bit
because it is an unusual industry.

THE COURT: Yes, | don't think there is many conpani es
that operate in this area, are there?

MR ALBERT: There are not. There has been a handf ul
over tinme, it's a sort of nmomand pop industry, um a |lot of
famly run shops, um originally started pretty |ocal and
t hen they expanded over tinme. But it's sort of a -- it's
sort of an unusual industry and obviously the business of
this -- of firnms in this industry is to |l ook for estates or

i ndi viduals who died intestate so the estates woul d
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typically escheat to the state and then | ocate the rightful
heirs to those estates, if they can, through geneal ogi cal
research, and then help the heirs recover their share of the
estate in exchange for a percentage of the recovery nost of
the tinme for these estates the heirs really had no awar eness
of their relationships to the decedent so any noney, any

i nheritance they get is really, you know, your

gui ntessential found noney. And finding estates is |abor
intensive. | nean the way the business works is the field
reps are just driving fromcounty courthouse to county
courthouse. O course now a days nore records are

el ectronic, but at the tine of this case that really was not
so nuch the case and it was just pounding the pavenent.

Once the estate is located, there is a conplicated
eval uation process, a little bit nore art than science but
is the estate | arge enough to be able to solve -- to be able
-- large enough and likely enough to be able to be sol ved
that it justifies putting the resources into do it.
(bstacles to recovery, there are many of them | nean one
of themis very basic. But if you have sonebody naned
Smth, it is alnpbst -- it's very difficult. If you have a
very, very common surnane, it can be very difficult to do
the -- to do the searching. Um and the difficulty of the
geneal ogi cal searching is actually what | ead Kenp &

Associates to be here in Salt Lake City. They noved here

10
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fromFlorida to take advantage of the Fam |y History Library
here in Salt Lake City.

Qobvi ously, the geneal ogi cal searching for the heirs is
just part of it. There is a lot of additional work then to
track down the heirs, and then, um and, of course, the work
that's done, which is all done before you ever approach the
heir, all of that work is custom zed to that one estate.
It's not like there is value to it for anything other than
t hat one estate.

And then once the estate is, they use the phrase
sol ved, the next phase is to approach the heirs and talk to
t hem about work, offer to help themin claimng the
i nheritance in exchange for a percentage of the recovery.
| f they agree they sign a contract assigning their rights to
Kenp or Bl ake and the conpany acts on their behalf in
claimng the inheritance. And then after that is the fina
phase and it is an inportant phase we call it the
adm ni stration phrase in our papers, sonetines referred to
as the | egal phase because | awyers are invol ved where the
heir location firmengages counsel, prepares the factua
mat eri al underlying the court filings, and other materi al
that are needed for probate court, and then gets nore
information fromthe heirs, provides information to the
heirs, and adm nisters the distribution of the estate and

paynment of counsel and any vendors.

11
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That | ast phase can go on for quite a while because
some probate court nove quite slowy and there is a | ot of
work. There are people at Kenp whose pretty nuch sole job
is to handle that |ast phase.

Now, | would like to talk a little bit about the
gui delines agreenent itself. Um 1've talked a |ot about it
but it's worth a little tighter analysis of its |anguage.

If | could have the slide on that, please. GCkay, so what
this is -- both -- this is just highlighting sone of the

| anguage fromthe indictnment and the guidelines. These
materials are in the papers before Your Honor. The

gui delines are Exhibit B to nmy declaration. But -- so just
| ooking at the -- on the right, the guidelines, the first
par agr aph, the very first sentence of the guideline says, if
conpany A contacts an unsigned heir that has been hit by
conpany B, then conpany A contacts conpany B and splits the
case. That's kind of the main -- one of the nain operative
aspects of the guidelines basically, but it points out how
narrow the guidelines are. It's only in the unusual -- only
in the circunstance where both conpanies find thensel ves
having i nvested the significant resources to find the
estate, chase down the heirs, and then actually show up at
one of the heirs that they are in that situation where they
are duplicating each other's work. That is the only tine

t hat the guidelines can potentially kick in. 1t's very

12
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different fromany of the other -- that narrow application
and being isolated to just situations where they're
duplicating efforts. It is very different fromthe cases
that are cited in the papers. And then there is that term
below that is highlighted in blue that says that the conpany
that was there first, which is conpany B, gets to keep the
full value of the assignnents that are in their hand or are
dated prior to the date that conpany A calls. And that --

t hat clause which is not nentioned in the indictnent, is an
effici ency enhanci ng provisi on because -- because it

mai ntai ns the incentive for both firnms to race to get the
best heirs first. That's where the conpetition really
happens in racing to find -- doing the research and findi ng
heirs and if you al ready have sone in hand, those are not
split. So that is an efficiency enhancing part of the -- of
t he gui del i nes.

Going to the next paragraph below, this just specifies
that the process does -- is only initiated when one conpany
contacts an unsigned heir that has been touched by the other
conpany. And if that's not the situation, the contacted
conpany i s under no obligation to discuss the case. Again,
the guidelines only cone in when there is proof that they're
wor ki ng on that they' ve solved the sane estate. And in this
way, Your Honor, it's interesting but the guidelines are

just kind of a variance of another agreenment that is very

13
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common in the heir location industry whichis a
correspondent agreenent where because the firns were
geographically diverse, sonetinmes in the old days, firns
woul d have nore resources on the ground in a particular area

and they would find that oh, the heirs are |ocated in

Florida, Kenp is in Florida, I'"'min Seattle, and so we w |,
you know, they will agree anong thenselves to split the
work, split -- and split the estate

And that often happens when you have the nother side
on one -- in one |location and the father side in the other
Thi s agreenent, the guidelines agreenent, is just a variant
on that correspondent coordination agreenent which is very
much |i ke what we see certainly in New York we see a |lot two
plaintiff law firns com ng together on the sane case, um a
big class action case and they get together and they agree
okay I will take this responsibility for discovery, you take
that responsibility for pretrial and they split the fees.
That is -- that is the -- and by the way, it is very public
that heir location firms do this correspondent type
relationship, it is even on the website of Bl ake & Bl ake.

So the guidelines were just sort of a variance of that

| ongst andi ng situation or way of organizing firns

coordi nati ng that nobody I'm not aware of anybody cl ai m ng
was illegal or inappropriate.

If we could flip to the next slide, please. So I'm

14
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going, just to nove along, I'mgoing to go to the second
par agr aph whi ch i s paragraph four of the guidelines and,
again, this is one of the key operative paragraphs of the
guidelines. It says the split should be 55/45 with the
attorney fees comng off the top. The conpany that does the
si gni ng and docunenting gets the 55 percent share. The
conpany that has nore expenses and does nore work gets paid
nore. This is a critical, you know, efficiency enhancing
aspect of the guidelines and -- and it's just laying right
out there that the conpanies doing nore work should get paid
nore. And by the way, and when we speak about right in the
gui delines where it says the signing and docunenting, the
signing and the docunenting is what | call the
adm ni strative phase. I1t's the docunmenting of, you know, of
getting the paperwork fromthe heirs and getting that into
proper formfor the probate court to -- to get paid out on
the will. The guidelines are structured to encourage the
firmto do nore work and get the bigger share of the fee.
Finally, in the third scenario another efficiency
enhanci ng aspect of the guidelines it has a separate rule
for smaller estates. Snaller estates have higher risk, or
at | east equal risk but | ower return because of the val ue.
And so in order to encourage the firns to work on these
smal l er estates it increases the percentage. Again, an

effici ency enhanci ng aspect of the guidelines and that is

15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:16-cr-00403-DS _Document 88 Filed 06/29/17 Page 16 of 55

borne out in the actual inpact in the real world.

Finally, if we could have the |ast slide. Another
sort of efficiency enhanci ng aspect of the guidelines not
mentioned in the indictnent but right there in black and
white, and |'mgoing to focus on scenario B and C
Basically these scenarios show that the conpany that's there
first, if that conpany finds superior heirs, not a cousin
but say a niece or a nephew, then that conpany can reject
the split, um and there is -- or if only one conpany has
superior heirs and the other one had inferior heirs, that
t he conpany can, with the superior heirs, can reject the
split also. That's in paragraph B and C. And again, that
is all toward encouragi ng the conpanies to do the best
research and find the best heirs quickly.

So there is a ot of efficiency enhanci ng aspects
witten right into the | anguage of the guidelines that are,
you know, critically inportant for the court to consider

Your Honor, I'm-- noving on fromthe guidelines
just want to speak briefly about Dan Mannix, he is ny
client. |It's pretty obvious that the conpany is Kenp &
Associ ates and his nanme isn't Kenp so he is one of the
associates. At the tinme the guidelines agreenent was
entered into he had no ownership in the conpany, he wasn't
an officer. The Kenp famly owned the conpany, controlled

it, and they still do.

16
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At the time that the guidelines were entered into back
i n around 2000, Dan was director of operations of the
conpany, but he was ousted fromthat position by Jeff Kenp
in 2005, he was denoted, and he didn't really reassunme any
sort of |eadership position in the conpany until 2007 when
he becane owner of a small mnority share and director of
operations again. And it was a few nonths after M. Mnni X
was given back authority in the conpany that he w thdrew the
conpany fromthe guidelines in 2008, July of 2008.

M. Mtchell is going to speak nore to that.

So Your Honor, and just M. Mannix is also one of the
top high school LaCrosse coaches in the State of Utah, for
what it's worth, which is actually quite a |ot.

So why is the guidelines agreenent properly anal yzed
under the Rule of Reason and not -- and not the per se rule?
As we say in our papers, Rule of Reason is the general rule,
per se only applies in specific circunstances. Particul ar
cases that have been recogni zed overtinme and | think the
| anguage | nean right out of the Tenth Circuit Caynman
Expl orati on case says the per se rule should not be applied
to a challenged practice until experience with a particul ar
kind of restraint enables the court to predict with
confidence that the Rule of Reason will condemm it. Unless
the agreenent falls squarely in the per se category, the

Rul e of Reason applies. That's a quote fromthe M1k

17
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Antitrust case. There's many, nmany quotes in the cases that
tal k about how inportant it is to keep the per se rule in
its place. You have to | ook at the agreenent as a whol e,
and you have to conduct a detailed and case specific
analysis in the context of the particular industry.

Now, we're not saying the governnent argues in their
papers oh, the per se rule applies to all industries. Ckay,
it can, but -- but you can't -- you can't apply it. | nean
if there were blatant price-fixing that would be a different
story. But when you have a different kind of unusual kind
of agreenent in an unusual kind of industry, both of which
you have here, you can't just stick it in per se in the per
se category particularly in a crimnal case. This is a
crimnal case.

Now, as we have said, the governnent clainms customer
allocation. It doesn't fit the two recogni zed cl assic
cases, geographic or existing custoners. W pointed out in
our papers that we could not find any case that was
condemmed per se that |ooks |like the guidelines. The
governnment in its response also failed to identify any case
that | ooks |ike the guidelines having that kind of unusual
structure of an occasional when efficient joint service of
clients and wei ghted profit sharing. The governnent is
trying to squeeze this case into the tenplate of the Suntar

Roofing case. It doesn't fit. It's just very different

18
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kind -- | mean Suntar is your classic existing customer

al l ocation case, you know. You don't service ny -- ny
construction conpanies for roofing, | won't service yours,
we won't conpete for them That's it. This case is not
near that.

So what are the uni que aspects of the guidelines that
make it -- take it out of the classic custonmer allocation
agreenent? | have said it, but let me just try to list it.
The agreenment sprung into effect only when it was efficient,
only when the two heir location firnms had both invested the
significant resources to produce the sane exact and uni que
product which is the information relating to the sane
estate. That's the only tine the agreenent sprung into
effect. And it was efficient at that point for both firns
to have one of themtake the | ead on the | ast phase of the
process which is the adm nistration phase. That's -- it's
an unusual circunstance, they both have done it, and in that
situation it's sufficient for one to take the | ead rather
t han duplicating the efforts.

And as | have said, we said in our papers, thisis a
very limted group of estates. Two and a half to three and
a half percent total of the total estates worked by Kenp
during the relevant period. The guidelines, in addition
they entailed the firmis pooling resources, information

regarding the identity and | ocation of the heirs that they

19
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have found. They pool ed those resources and used it jointly
to their nutual benefit and they al so shared the risk of

| oss, because once they cane together, and had one firmtake
the lead, if the case did not make it through to successf ul
concl usion, they pooled the risk of loss. And that was --
that was a regul ar occurrence. Not, you know, because a
will can show up, a superior heir can show up, and then
they're both having invested all this noney, they're out.

We point out in our reply brief how the governnent
sinply doesn't address these argunents. They ignore the
adm ni strative phase which we rely on repeatedly. And as |
said, this phase is referenced right in the | anguage of the
gui del i nes agreenent because it's the docunenting phase.

Your Honor, | want to nmention briefly there is another
ef fi ci ency enhanci ng aspect of the guidelines, it's
mentioned in our papers but we actually have found a new
case on this that I want to nention

THE COURT: Now, this case is not nentioned in your
briefing?

MR ALBERT: |'m about to nention a case that we have
not nentioned, yes. W nentioned the efficiency enhancing
aspect of the guidelines avoiding what we call blow ups. So
this is another thing that nakes this industry strange.
Because the product is this information, and once it's

reveal ed, in theory, sonebody could go and seek -- seek
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their inheritance on their own, or they could use sonebody.
So when both Bl ake & Bl ake and Kenp found thensel ves at an
heir and they had done the work on the sane estate and they
found thensel ves, if one was angry and resentful and said
well, if I"mnot going to get it nobody is going to get it,
they can reveal the information to the heir and there were
i ncidents of that where basically when Bl ake & Bl ake
believed it was not going to get the estate, was not going
to get the heirs, they would -- they would give the contact
information for the estate adm nistrator right to the heir
tolet themgo do it on their owmn. And that would -- now
and often peopl e thought they could get the estate and they
woul dn't, it's basically heir |ocation services are not
going to be part of this when that -- when Bl ake & Bl ake did
that. That's tortious conduct. That is tortious
interference with prospective econom c advantage, it's
unfair conpetition, and it was sonething that Bl ake & Bl ake
was engaging in that led to the entering into the guidelines
inthe first place. And the Sherman Act recogni zes, and
this is where the case cones in, the Sherman Act recognizes
that responding to tortious conduct can make conduct
reasonabl e under the Sherman Act. And that's the case that
| am about to nention which is Avaya, Inc. versus Tel ecom
Labs, Inc., 838 F -- 838 F.3d 354, it's Third Crcuit 2016.

| have a copy, I'mgoing to hand a copy to the governnent.
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THE COURT: Do you have a copy for the court?

MR ALBERT: | think I only -- | only have one copy so
we wi |l provide one.

THE COURT: Very wel|.

MR, ALBERT: But that case basically stands for -- |
mean in that case, a tel ecomrunications equi pnent
manuf act urer sued a manufacturer of -- a provider of
services for that equi pnent because it had previously, the
service provider, previously had a |icense and got access to
t hese proprietary mai ntenance codes and then the tel ecom
manuf acturer term nated the contract and sued the
mai nt enance provider for continuing to access its
proprietary information after the contract was over, and so
sued for tortious interference and then the maintenance
conmpany countersued for Sherman Act viol ations and sayi ng
essentially you're trying to suppress conpetition for
mai nt enance services. And the Third Crcuit found that it
was error to dismss the manufacturer's tort clains and
further found that the error tainted the jury's finding
agai nst the manufacturer on the antitrust clains because if
the jury found that the maintenance conpany's conduct was
tortious, that could have nmade the manufacturer's all eged
anticonpetitive conduct undertaken to conbat tortious
conduct reasonable and not in violation of the Sherman Act.

That is -- that is another aspect of the guidelines and how
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they canme to be, and | think that the Avaya decision clearly
stands for that proposition

So Your Honor, our point is that, by their very
structure, the guidelines were efficiency enhancing, they
al l owed for the pooling of resources in the estate
adm ni strati on phase, they also were efficiency enhancing
because they provided a nmechanismto address further
tortious conduct that Bl ake & Bl ake was engaging in and
bl owi ng up -- blowing up estates. And as we have said, the
ef fici ency enhanci ng was not just theoretical, it -- it
i ncreased the proportion of smaller cases that were worked
and had a de m ninus inpact on price. Wether for purposes
of antitrust doctrine you |l ook at this as bei ng reasonabl e
and justified because it's ancillary, um to the increase in
ef ficiency, or whether you |look at it as being effectively a
joint venture, um under either of those two antitrust
doctrines we submt that the test for reasonabl eness is net
here, but for purposes of today, um this notion, we believe
that the court can rule now that this -- that these unusual
gui delines can't be pigeonholed as on their face per se
violative of the antitrust |aws and nust be addressed under

the Rul e of Reason and our viewis that that |leads to a

dismssal. | don't think the governnent -- if the court
rules that this is a Rule of Reason case, | don't think the
government will pursue it further as a crimnal case. They
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m ght have the option to pursue it civilly, but not as a
crimnal case. As we said, we think the court can rul e that
way now, but if the court thinks it would be useful to have
a fuller factual record, we think the way to go on that is
to have a hearing. Um there are a nunber of issues around
t he background of the guideline, their inpact, the potential
expert analysis of the nmarket and the inpact on the market,
um the pooling of resources that coul d be addressed, and we
think that the appropriate way to address it is a hearing
prior to trial. So Your Honor with that --

THE COURT: Yes. Let nme -- let nme just see if | have
the main thrust of your argunent here in ny notes. Now this
agreenent, and | think there is some question about the
termnation, that is, whether the agreenent there's a
violation of the statute of limtations here, | think that
is a valid argunent or appears to be, but it seens to nme now
your argument is focused on the agreenent cane into effect
only when the two firnms had invested sonme consi derable
anount of noney in the venture; is that right?

MR ALBERT: Yes.

THE COURT: That is nunber one. Nunber two, that the
agreenent was efficient enhancing, correct?

MR ALBERT: Yes.

THE COURT: And nunber three, that only a small anpunt

of estates were involved in this -- that cane into play
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under the application of the agreenent; is that correct?

MR ALBERT: Yes.

THE COURT: Al right. Anything el se?

MR ALBERT: And just that in the real world, the
i npact of this agreenent was actually hel pful and not -- had
no negative inpact on price. Yes, those are the high
poi nts, Your Honor. Thank you with our request to reserve
time to respond to what the governnent adds. By the way, |
don't know if the court wants to hear fromM. Mtchell now.

THE COURT: That is what | was going to ask next.
don't knowif -- Ms. Kelley, do you want to respond to this
now, or do you want to wait until after we hear the argunent
on the statute of limtations?

M5. KELLEY: Your Honor, |'m happy to address it now.

THE COURT: All right, very well. You nmay do so.

M5. KELLEY: May it please the court, Molly Kelley for

the United States. Your Honor, | want to respond by
addressing two points. First, | want to clarify the |egal
standard that applies to this action. Then I'll address why

the per se rule applies and how it applies here.

So first as the court well knows, this is a crimna
case and the Federal Rules of Crimnal Procedure apply. W
have a valid indictnment, and counsel has raised a factual
di spute about the very nature of the charged agreenent. The

governnent objects to any consideration of factual materi al
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outside of the indictnent at this phase. 1In fact, the
nature of the charged agreenent is the ultimte question and
cannot be decided wthout a trial on the nerits. In
particular, | would like to draw the court's attention to
the Tenth Crcuit case, United States versus Pope. There,
the Tenth Crcuit affirmed this court's correct decision to
deny a notion to dismss that was based entirely on facts
outside of the indictnment. Also, the Pope court expl ained
that pretrial evidentiary hearings on the issue of guilt or
i nnocence, essentially a mni trial, isn't permtted under
the crimnal rules.

Accordingly, the governnent requests that the court
di sregard the extraneous facts including the guidelines
agreenent and the charts that counsel just showed to Your
Honor .

We al so requested the court decline to hold a pretrial
evidentiary hearing, and we request that the court permt
this matter to proceed to trial. And at trial, the
government intends to prove exactly what we have alleged in
the indictnent that this was a per se violation of the
Sherman Act. And our evidence will go beyond the nere
gui del i nes docunent. W will also have witnesses who w |
explain how it operated exactly like a classic customer
al | ocati on conspiracy.

So just to back up for a second, I want to just
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explain a little bit nore about the per se rule. Now,
according to the Suprene Court, certain types of restraints
are so predictably and predom nantly anticonpetitive that
they are categorically deenmed unl awful per se. These
categories of restraints include price-fixing, bid-rigging,
and all ocation, whether it be an allocation of territories,
products or custoners. And as counsel correctly pointed
out, if these restraints are present in any market, the per
se rul e can apply.

Now here the indictnment alleges a custoner allocation
agreenent. That is, an agreenent between hori zont al
conpetitors not to conpete. Now, an inportant point that |
want to make is that the indictnent here, the offense
described in the indictnment, is nore than a nmere label. A
grand jury found probable cause to indict these defendants
for this offense. Now in our paper we request that the
court make a pretrial ruling that the per se rule applies to
this case.

THE COURT: Yes, | intend to do that, counsel

M5. KELLEY: Thank you, Your Honor. |In accordance

with the Suntar Roofing case. So at trial | just want to
clarify how the per se rule will apply. [It's accurate that
the per se rule has evidentiary significance. It forecl oses

certain avenues for the defense to defend the case. So, for

exanple, it would be inproper and i nadm ssible for a
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defendant in a per se antitrust case to essentially admt
what we call in an antitrust world a naked restraint of
trade. But to say the jury should acquit because actually
the naked restraint was justified by a need to prevent
damage to the business. O the naked restraint was okay
because the prices at the end of the day were reasonable.
The per se rule says none of that is proper in a per se
antitrust case.

On the other hand, the per se rule does not foreclose
a defense that, in fact, this wasn't a naked restraint at
all. 1In fact, the agreement was ancillary to sone
legitimate joint venture. A joint venture would be
characterized by a substantial integration, both partners
putting forward capital and technol ogy to create sonething
new, sort of, for exanple, in the Polk Brothers case that
both parties cite, there, there was a product allocation
bet ween the two parties, but that was necessary and rel ated
to the creation of a joint retail facility and joint parking
| ot.

| f those defendants were in a crimnal case, the jury
woul d have to acquit them because that woul d not be a per se
violation of the antitrust law Simlarly, in the BM case,
yes, there was a price-fixing agreenent related to and in
support of the blanket copyright nusic |licenses that they

were creating. Simlarly, if that had been a crimnal case
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and they had been charged with a per se violation of the
Sherman Act, the jury would have been instructed to acquit
because that's not a per se violation. Here in the heir

| ocation services industry, if a defendant were able to say
yes, there was a custoner allocation but it was ancillary
and in support of sone joint venture, say the creation of a
geneal ogical library or a geneal ogi cal database, sonething
new, then that too would not be a per se violation. But
here, the governnment is aware of no such legitimte

col | aborati on between these defendants. And, at trial, we
intend to show that this agreenment operated exactly like a
cl assic garden variety custoner allocation agreenent.

Now, I'Il just turn briefly to addressing sone of the
guestions that the court asked M. Albert. Um first the
court asked if it was the defendant's position that the
agreenment only cane into effect when the parties had
i nvested noney into the venture. That's irrelevant under
the Cadillac Overall Supply case that we cite in our brief.
That case involved the garnent rental industry, and
defendants attenpted to justify their agreenent by saying,
wi t hout the allocation, there would be a substantial raise
on the account and it would -- that they would | ose their
investnment. It's irrelevant in a per se antitrust case.

Next, the court asked M. Albert if it was the

defendant's position that the agreenent was efficiency
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enhancing. Well, what the Pol k Brothers case teaches is
that we look to the type of restraint at the tine it was
entered into. And here, at trial, the governnent intends to
prove that this was a classical custoner allocation schene
at the tine it was entered into.

Addi tionally, Your Honor asked M. Albert if it's the
defense position that only a small nunber of estates were
affected. This consideration is also irrelevant under the
United States versus Cooperative Theatres case. There the
defendants also tried to define the conduct by saying it
only affected a small anount of business. That's
irrelevant. Unless Your Honor has further questions on this
point, I will turn it over.

THE COURT: No, that is fine. You may -- you may be
seated, counsel. Do you wish to respond to that now,
counsel, or do you want to reserve until after we hear the
argunment on the statute of limtations?

MR ALBERT: | think we would like to respond now if
we coul d just have one nonent, Your Honor.

THE COURT: Yes, you nmay have a nonent.

(Brief pause in proceedings.)

MR, ALBERT: Your Honor, I'mgoing to try to be very
brief. It is, of course, alegal ruling. It is a |egal
ruling as to whether this is per se or Rule of Reason

There's no di spute about that. The question is how and when
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can this court make that determ nati on.

In our view, the guidelines in and of thensel ves

enable the court to say this is just not a classic. It's
just not -- it's just not one of the classics. It's
strange, it's unusual, and the industry is unusual. And

under those circunstances the court has enough to nake that
ruling at this tine.

Now, | nust say it's surprising for the governnment to
try to argue in ny mnd that the guidelines thenselves the
court can't look at them It's just likea-- | neanit --
this case peculiarly is like a contract case. In a contract
case, the party saying they breached or argui ng anything
based a contract can't avoid people | ooking at the
agreenent. You know that is sonething that they are stuck
with. And if you |look at that agreenent and you just can
basically consider how this industry generally works, you
can see it doesn't fit into the little narrow box. And we
t hi nk the court can make that decision now

Wth regard to whether there should be a hearing or
not, if the court wanted to have nore information --

THE COURT: | don't think I'mgoing to have a hearing,
counsel, so just go on.

MR. ALBERT: kay. Um Your Honor, another argunent
that the governnment nade is in order for this to be

efficiency enhancing it has to be something new, you have to
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be creating sonething new. That is -- that is not borne out
by the case law. In the BM case, it is -- that was not the
joint licensing for nmusic was not sonething new, it existed.
In many of these cases, the product or service is not
sonething brand new, it's -- it exists, it's being nade nore
efficient, and it's being nmade nore productive through the
exi stence of the agreenent. In every one of these cases
that the governnment argues or the plaintiff argues, that's
just a naked -- that's just a naked division of narkets.
It's just a naked price fix. And then you take two steps
back and you | ook at the whole thing and you see that it's
not naked. And now -- and the governnent said and the
government this is a classical -- a classical horizontal
agreenment but they have not identified any agreenent that's
like it. And when you look into the cases, that is what the
courts are doing. They're searching through and they say,
you know, one of the cases is Procaps where a party argued
oh ny gosh, we had a legitimate joint venture and then one
of the partners to the joint venture nerged with anot her
conpany and then they took that conpany's manufacturing
capabilities off the market. And that's changed this into a
naked hori zontal agreenent to reduce capacity because the --
no, you have to | ook at the whole thing. You can't just

| ook at that one little aspect of it. Yes, they took the

manuf acturing capability off the market, but it was part and
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parcel of a whole econom c relationship and all of these
cases are about |ooking at the economc relationship. And
when you do that, um when you do that, you can see that
it's not a naked restraint. The only other thing I would
just point out is | think what the governnent is saying
under their viewof life, if the court doesn't grant --
doesn't grant the notion, that evidence, all evidence that
goes to whether it is per se or Rule of Reason cones in in
front of the jury during the trial, and then presumably at
the end of it, we both nove for the legal ruling and Your
Honor decides it. That -- that is a way to go. W don't
think it is the best way to go because then the jury is
going to be subject to a |ot of evidence that either maybe
t hey shouldn't have heard or nmaybe they have heard for a
different reason and it would be a confusing trial for the
jury. | just point that out to Your Honor.

THE COURT: Very well. Thank you, counsel

MR ALBERT: Thank you.

THE COURT: You may now address the statute of
[imtations issue.

MR. M TCHELL: Thank you, judge, appreciate your
pati ence. Um good norning, Your Honor

THE COURT: Good nor ni ng.

MR MTCHELL: M nane is JimMtchell and | represent

Kenp & Associ ates, the corporate defendant. And | am going

33




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:16-cr-00403-DS _Document 88 Filed 06/29/17 Paage 34 of 55

to address statute of limtations as everyone has said. Um
we have briefed these i ssues sonmewhat extensively already
for Your Honor and | certainly do not want to repeat
everything that was said, but there are a nunber of key
i ssues that | think would be worth enphasi zi ng today.

So what are statute of limtations? They exist for a
wel | established concern under the law. That is repose. A
person need not worry about defending himor herself from
charges relating to conduct that is invariably so old, in
sone cases the evidence is stale, or in other cases just
conpletely not even there. As a result, Your Honor, our
Suprene Court has said nultiple tinmes that statutes of
limtations should be liberally interpreted in favor of
this --

THE COURT: Let me just -- let ne just interrupt,
counsel

MR. M TCHELL: Pl ease do.

THE COURT: This agreenent ended in 2008, right?

MR MTCHELL: It did, Your Honor.

THE COURT: Now, the government argues that there were

facts however that extended that tinme. Now, can you address

t hat ?
MR. M TCHELL: | certainly can, Your Honor

THE COURT: Very well.

MR. M TCHELL: What happened, and I'll start by saying
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what happened in 2008 because it was alluded to by

M. Albert. On July 30th, 2008, Daniel Mannix, the

def endant here, sent an e-mamil to his admnistrative staff.
And he basically said, and I'll quote it specifically for
Your Honor so it's attached to M. Al bert's declaration

what he wote, quote, "the formal agreenent that we have had

with B& for the | ast decade is over," end quote. It
couldn't be any clearer. At that point this tinme, Your
Honor, what happened and it's not only what M. Mnnix said,
but it's played out by what actually happened, indeed there
were no nore allocations of heirs under the guidelines after
July 30th, 2008. The governnent, upon our request, gave us
a bill of particulars. And we said to themgive us a |ist
of all of the estates that are affected by the conspiracy.
And they gave us a list, it was 269 estates, Your Honor
And we | ooked at that list and we went through it and we
determined that the very |ast date that any estate on that
Iist had ever been subject or made subject to the guidelines
by either Kenp or Bl ake & Bl ake was, in fact, July 30th,
2008.

So our view is, as Your Honor mentioned, that the
conspiracy, the scope of the conspiracy, the purpose of the
conspiracy, and the wongful quote, societal danger that the

governnment is alleging here, is all over as of July 30th,

2008. The governnent, of course, has a different view
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What t he governnent says is that no, things happened after
2008. There were things that happened in the form of

adm ni stration of the probate of the estates. And what
happens, we don't deny it, Your Honor, once an estate is in
probate, there is a period of tinme that it has to actually
be probated. And there are things that can nake that
process of probate extend for any nunber of years and it can
vary. Depends on what jurisdiction you're in, sone
jurisdictions nove faster than others. Depends on how many
heirs there are. Depends on sonetines new assets are found,
soneti mes new heirs are found. Al of these things can
change the length and the nature of what happens.

THE COURT: So why does that not toll the statute?

MR. M TCHELL: Well, Your Honor, it doesn't toll the
status because it has nothing to do with the evil that is
charged in this indictnent. That is market allocation. No
suppression of conpetition, no market allocation is going on
at all. Al that's happening in that period of tine is the
routi ne processing of the probate. The hiring the | awers,
the gathering information. Yes, there is trading back and
forth of -- of conmunications sonetines when necessary
between the heir |ocation services and indeed as the
government points out, its indictnent does have | anguage in
it that says sonetines the noney cones out, the heirs have

to be paid, and there is -- there is distribution of the
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fees to the, excuse ne, to the heir | ocation service
conpany. That is not what is charged as the w ongful
conduct. That, Your Honor, are the results of the w ongful
conduct. And we have cited a | ot of cases for the court

t hat say when you have these types of situations where the
wrongful conduct, the thing that is the target of the
indictrment is over, but there is sonme sort of tail,
sonet hi ng that happens after the fact, that is not -- it
doesn't require or it doesn't involve the actual w ongful
conduct that is so clearly charged in the indictnment or
charged as the wongful act, that doesn't equal extension of
the statute of limtations for purposes of the conspiracy.
And that's exactly what we have here, Your Honor.

Part of the problens, as well, statute of |limtations
are very concerned with definiteness and not arbitrariness
And if you took the governnent's position here, Your Honor,
t hey woul d have those issues in spades. Wat woul d happen
here is because of the variability of the way these estates
are adm ni stered, because there are so nmany different ways
that things can sl ow down or speed up, sonmeone market --
even if you did a wongful narket allocation of these heirs
back in 2008, you would have no way what soever to know
whet her your statute of limtations was going to run five
years later, 10 years later, 20 years later. It just

doesn't make any sense. That's the real concern with all of
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t he cases under the | aw

O the cases, Your Honor, | know I'm skippi ng around,
I"mtrying to answer Your Honor's question.

THE COURT: Ch, no, | think you're doing okay.

MR. M TCHELL: The cases that the court gets cited by
the governnent are different. They're bid-rigging cases,
yes, but they have a significant difference in two different
ways from what our cases are, what our case is here and the
cases we cite.

One, in those cases, I'"'mgoing to read from-- in
t hose cases the court there -- the court in those cases was
able to conclude fromthe substance of what was being
charged that, in fact, the central purpose, scope of the
conspi racy, was econom c enrichnent, paynment of noney.

That, | submt, is not what we have here. It is not what
they charged in the indictnent. |If you look in the

i ndictment at the description of the offense, there is two
par agr aphs under it and they both say only things about

mar ket al | ocati on and suppression and nmarket allocation of
heirs. Towards the end, when they have a |ist of a bunch of
t hings that say oh these are the nmanner and neans of the
conspiracy, yes they nention the paynent of noney but that
is not the scope of this indictnent as descri bed

The other thing that separates this case, Your Honor,

fromtheir cases, is what | call the indefiniteness or
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duration of the supposed wongful conduct. For exanpl e,
they cite and rely on two Tenth Circuit -- or one Tenth
Circuit and one, | think, Eighth Grcuit bid-rigging cases
where they say that the -- or the court found that the
bid-rigging wasn't just the end of the statute of
[imtations, didn't start the limtations period running,
but it extended through the point in tinme when the paynent
for the underlying contract went on.

But in those situations, Your Honor, two of them U.S.
V Evans & Associates, the bids were let in Septenber of 1979
and the | ast paynment on the contract was 1981. Less than
two years. The other one they rely on, Northern | nprovenent
Conpany, the project was awarded in March of 1980, and the
| ast paynment was July of 1981. |In that case just alittle
over a year. That is very different, Your Honor, than the
situation we have here where if you took the governnent's
position, you would have many, many, many years that these
statute of limtations would remai n open, and no one coul d
really tell, as | said at the outset, what -- what the end
of the day was going to be because there are so nmany events
and circunstances, all of the variables to how the estate is
adm ni stered that woul d never allow you to know what is
goi ng to happen and when there is going to be a point in
ti me when you could actually say the statute of limtations

has started running or ended running.
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That, Your Honor, is the very reason we have statute
of limtations in the first place, this concern with repose.
And if you accept the governnent's view, that is going to be
a very unwor kabl e and contrary to congressional policy
application here.

One mnute, Your Honor. | did want to say, Your
Honor, if you will allow me to go back to sonething. Now,
we have cited for Your Honor a nunber of cases where there
is this problem where there is this conduct that is the
wrongful conduct or the conduct in furtherance of the
conspiracy outside of the statute of limtations and there
is this tail that something that happens that goes past and
into the limtations period. And we cited, Your Honor, a
bunch of the cases in our briefs Dougherty is one, the Ginmm
case is one, the Hare case is another one. | don't want to
go through those cases again, |I'mhappy to if Your Honor
wants ne to, but there is one case that | kind of gave
short-shrift to in our brief and | think it is something
that | would like to wal k through for the court because
think is a really good exanple of this issue and sort of
crystalizes the very point I'mtalking about. |It's called
United States versus Great Western Sugar Conpany, and it's
fromthe District of Nebraska, a 1930 case. Ganted it is
old, but it is very helpful, | think

The case, Your Honor, concerns a price war that took
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pl ace in the beet sugar manufacturing industry. As best as
| can understand it, this is an industry where conpanies
woul d buy the raw beet sugar fromfarners, take it, process
it at their manufacturing plants and then sell it to sone
ultimate custoners.

Now, apparently sone conpetitors |earned that another
conpetitor was going to build a manufacturing plant in their
area and they got upset. So what they did was they got
t oget her and they conspired to basically buy up all of the
exi sting beet product fromthe farnmers by payi ng exorbitant
prices for the beets, essentially cutting off the supply to
t he guys who wanted to build the factory. The result, Your
Honor, of course, was that contracts were signed where and
purchases were made of beets at inflated prices and that
| ead these conpetitors to be indicted under the Shernman Act
for an illegal restraint of trade. And a limtations issue
arises in this case for basically the reasons we have here.
The contracts that these sort of contracts that inflated
prices with wongful prices, everybody acknow edged t hey al
exi sted outside of the five-year statute of Iimtations, or
it may have been three in that case, | can't renenber,
outside the limtations period. But what happened i nside
the limtations period was that on occasi on sone of these
beets were delivered fromthe farners to the manufacturers

and paid for. So there was this activity within the period
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of time that the limtations period covered. And the
government, of course, relied on that to say aha, that nakes
this tinely, those are acts in furtherance of the
conspi racy, blah, blah, blah. WIlI the courts correctly and
| think in words that are really relevant here rejected that
argunment. They said basically basing their view on what
conduct was actually charged as wongful in the indictnment,
this was not tinmely. And here |I'mgoing to quote Your Honor
fromthe case. Quote, "the act of price warfare was not the
acceptance of the beets or paying for themor slicing them
up in factories. It was the price boost by offer to
contract at the accepted price and contracting,” end quote.
The court went on to say that the delivery and the paynent
for the beets were quote, "just things that transpired in
t he course of business after the wongful price war," end
quote. And that is Page 154.

| think the parallel here is striking. Even if the
conduct, the market allocation were wongful, of course we
deny that and vehenently oppose that conclusion, but it
ended. It ended in July of 2008. And the tail, the routine
adm nistration of the estates in this case were quote, "just
t hi ngs that happened in the course of business after that
mar ket allocation.”™ So | think it's pretty clear, Your
Honor, that the governnent is stretching here and they

didn't bring this case in a tinely manner. Frankly, they
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had every opportunity in our viewto do that. W have cited
in our briefs some of the points -- sone of the stuff we
found in discovery that made clear that the governnent had
people comng to themcertainly in 2014 and apparently back
as far as 2008 and '09 where this issue was being rai sed by
people. Now, an interesting side light to that, Your Honor
and 1'Il just throwit in here, statute of limtations are
concerned with repose. Apparently, on behalf of two fornmer
and di squi et ed enpl oyees of Kenp, they had sonebody approach
t he Departnent of Justice in San Francisco back in, | think
2008 or '09. W |earned about this through discovery. W
asked the governnent about it and said is there anything
nore to this? And they apparently checked with the San
Franci sco office and found nothing. Now | would find it
hard to believe that if that approach had happened, there
woul dn't be sone record but it doesn't exist. Now, |'m not
sayi ng the governnent is hiding it, but so nuch tinme has
gone by that it's not there any nore. And that strikes ne
as the very reason we have statute of limtations in the
first place to address concerns |ike that because it could
have been very helpful if we had a docunent to that point to
expl ai n or see what happened here with the statute of
[imtations. So |I'm happy to answer any questions that Your
Honor has but --

THE COURT: Thank you, counsel

43




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:16-cr-00403-DS _Document 88 Filed 06/29/17 Paage 44 of 55

MR. M TCHELL: You're wel cone.

THE COURT: You may respond, Ms. Kelley.

MS. KELLEY: Thank you, Your Honor. Again, as the
court well knows, at this stage the court is bound by the
| anguage of the indictnent. Here the indictnent alleges a
broad conspiracy involving not only allocation, but also
paynents derived fromthat allocation within the statute of
[imtations. And a commonsense reading of the indictnent is
required. Allocationis not an end in itself. The object
was to profit fromthe allocation. And specifically the
i ndictnment alleges two types of paynents that were part of
this conspiracy. The indictnent alleges that the
conspirators recei ved nonconpetitive contingency fees within
the statute of limtations and that's all eged at
Par agraph 11(h) and 11(i). That type of paynent del ays the
statute of limtations under Evans & Associ ates, the Tenth
Circuit case.

Addi tionally, the indictnent al so all eges payoffs
bet ween conspirators within the statute of limtations.
That al so delays the statute of limtations under the Morgan
case and the Triple A and WAl ker cases fromother circuits.

Now t hese payoffs between co-conspirators involves
conti nued concerted action, not nmere adm nistration, not
mere results of the conspiracy. That's continued concerted

action and that tolls the statute of limtations. The
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governnment, having all eged as such, should be permtted to
prove these overt acts in furtherance of the conspiracy
wWthin the statute of limtations to the jury at trial. Now

to the extent the defendants are planning to submt a

w t hdrawal of defense, they will bear the burden of proof at
trial. Unless the court has any questions for ne?
THE COURT: No. | still amnot clear. Are you saying

that the statute of Iimtations does not apply to this case?
MS. KELLEY: Your Honor, I'm-- I'msaying that the
i ndi ctment all eges overt acts within the statute of
[imtations. So the statute of limtations does not bar
this case. And at trial, we will prove acts in furtherance
of the conspiracy that happened within five years of the
return of the indictnent within the statute of Iimtations.
THE COURT: Even though the agreenment was term nated
in 2008? Now | still don't understand your argunent,
counsel
M5. KELLEY: So the -- first w thout waiving our
obj ection to consideration of facts outside of the
indictnment, the alleged conspiracy is that there was an
al l ocation plus payoffs. Even if the allocation of the
estates termnated in 2008, the conspirators continued to
profit fromtheir conspiracy. They continued to receive
nonconpetitive contingency fees fromtheir custoners which

was the object of the conspiracy. They also continued to
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pay each other fromthe spoils of their conspiracy. Both of
t hose overt acts, happening within the statute of
limtations, continues the conspiracy effectively.

THE COURT: COkay. Let's hear if there is any response
to your argunent.

M5. KELLEY: Thank you.

THE COURT: Any response counsel ?

MR. M TCHELL: May | have two m nutes, Your Honor?
Wul d that be okay?

THE COURT: Pardon ne?

MR. M TCHELL: May | have two mi nutes?

THE COURT: Yes.

MR. M TCHELL: Thank you. First of all, M. Kelley
uses the word payoffs. That does not appear in the
indictment. The indictnment has a section at the end that
says manner and neans of the conspiracy. And that tal ks
about the fact that certainly there were a point in time in
all of these estates where the estate is probated and the
noney conmes out and it has to get paid to the heirs and to
the heir location services that actually did the work to
cause the noney to cone out. That's what we're talking
about. These are not the hidden payoffs. This is the
routi ne conpensation for the heir |ocation services for
putting in what could be years of work to get the estate to

that point. So that's not what | would call a payoff that
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is part of the actual wongful conduct being all eged.

The ot her thing, Your Honor, | just want to say, every
economc crinme, | think you could say, has an object to nake
noney. The question really is whether or not the substance
of the crimnal act charged in the indictnent is over and
when it's over. And here | don't think I have ever seen a
cl earer record where you have the actual defendant witing
an e-mai |l saying that agreenent, that nmarket allocation
agreenent, is over as of this date.

And ny | ast point, Your Honor, is although they seem
to want to push the indictnent read as a whol e and nove from
the back to front what is the sort of the end of the day
paynents that |'mtal king about, you got to | ook at the
i ndi ct mrent because under the title description of the
of fense there are two paragraphs. They deal only with the
suppression of elimnation of conpetition through market
all ocation. They don't say anything about the routine stuff
at the end including the fee paynent. So | think that it's
pretty clear what the indictnment is saying is the w ongful
conduct which ended again in 2008. Thank you.

THE COURT: Al right, very well. Counsel, excuse ne,
what | would like to do is neet with ny staff attorney and
if I have any further questions | will conme back on the
bench and indicate what questions | wi sh to have you further

address. O if there is a basis to nmake sone oral ruling,
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| -- 1 will make an oral ruling. |If not, | will take it
under advisenent. So those are the alternatives that wll
be addressed here in your absence and then | wll let you
know.

MR, ALBERT: Your Honor, thank you. | just, if | may,
| would like to hand up a copy of that Avaya case that |
nmentioned that we --

THE COURT: Yes, you may do so.

MR. ALBERT: And I'Il hand a copy. It is alittle bit
long to read but --

THE COURT: | want to also nention | have in the jury
box two outstandi ng young nen who are nmy externs during
their termof |law school. One is Brock Hunberg, Brock, do
you want to raise your hand. The other is Taylor Hadfi el d.
They' re both out standi ng young nen. And one of the great
benefits that these externs have, | believe, which | never
had when | was in |aw school, is to be wth us and to neet
you and if they have any questi ons because we have
out st andi ng nmenbers of our nobl e profession here on this
case, that they can get the spirit of you outstanding
| awyers and nmaybe during this interim unless they want to
come back and neet with me or | don't know, they haven't had
the benefit of going all through the briefing, but nmaybe
this would be a good tine for themto neet wth you. kay?

So we'll be inrecess and I'll nmeet with ny staff
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attorney assigned to the case.

MR. ALBERT: Thank you, Your Honor.

THE COURT: Thank you very nmuch counsel for your
presentation. | think it has been very hel pful and your
briefing, | believe, has also been very well presented as
far as your respective positions are concerned.

MR. ALBERT: Thank you.

THE COURT: Thank you very nuch

(Recess.)

THE COURT: Again, counsel, thank you very nmuch. This
has been a -- is an interesting case and |'mgoing to give
you just some coment as to the court's inclinations. It
does seemto ne that this is a rather unique and unusua
case. M view of the Sherman Antitrust Act involves cases
that this case does not, in ny view, fit like I would like
to see cases fit under the Sherman Antitrust Act.

|"mgoing to take the issue of the statute of

l[imtations, I"mgoing to give that some further
consi deration before | nake a ruling on that. | think
again, this is -- because it is a rather unusual and

interesting case in ny viewthat there may be sone
application of the statute of limtations here that are
going to have to be applied possibly. [I'mnot sure on that
yet. | wanted to ask you, however, the question on the --

whet her what standard applies here as to how this case
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shoul d be addressed under the Rul e of Reason or the per se
standard. M inclinationis that it is a Rule of Reason
case or standard. Now, what effect does that have, counsel
can you tell ne?

M5. KELLEY: Yes, Your Honor. Your Honor, the
governnment's position is that the per se rule applies to the
i ndi ct ment .

THE COURT: Yes, | understand. You have nade t hat
very cl ear, counsel

M5. KELLEY: In the event that Your Honor decides that
the Rul e of Reason should apply, the governnment will
reassess its options at that point. But --

THE COURT: So naybe what | should do then is make
that ruling because that's ny inclinationis to find that it
is a Rule of Reason case because it is unique and unusual in
my view. It doesn't affect a very large part of our
society, it's just very narrowy focused, and so that wl|
be ny ruling. Now, if that -- and then hold in reserve the
statute of limtations or do you want me to rule on that
t 00?

M5. KELLEY: If Your Honor sees fit to rule at this
time, it's Your Honor's prerogative.

THE COURT: Yes, that's ny -- well, counsel, naybe
shoul d ask the defendants in that regard. D d you

under stand what | am --
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MR, ALBERT: | do, Your Honor. Um we think that Your
Honor's ruling on the Rule of Reason will |ikely conplete
t he case so --

THE COURT: Well, what part will that conplete?
That's the part that |'mconcerned with here. It seens to
me, based on what |'ve said, and what | have heard, that it
is nmy view because it is unique, it is unusual, it doesn't
seemto nme to fit the classic Sherman Antitrust Act type
cases and that the -- it seens to me that it is a Rule of
Reason standard. Now am | saying that correct?

MR. ALBERT: Yes, Your Honor, | think you are saying
it quite right.

THE COURT: Yes.

MR ALBERT: | nean |, you know, | guess the ball is
in the governnent's court, but | don't think the governnent
is likely to continue to proceed in a rule of reason case.

THE COURT: Maybe | don't need to address the statute
of limtations then

MR. M TCHELL: Well, and Your Honor, if I may, | don't
mean to interrupt but if -- if Your Honor -- given Your
Honor's view of the Rule of Reason, |, again, amnot sure
what the governnent's response woul d be, whether it is
antici pated though they mght try to appeal that issue. |If
that were to be the case, | think it mght be as a matter of

practical benefit to have, if there is going to be a statute
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of limtations issue that they need to address or we need to
address, to have that essentially be part of the appea
i ssue as wel .

THE COURT: Well, | agree with that as well. Do you
want to consider this first under the Rule of Reason
position that the court is taking, and then indicate whether
you are going to nove forward. |If you are, then | will -- |
wWill rule on the statute of limtations before anything
further is done.

M5. KELLEY: Your Honor, the governnent does not see
that it will nove forward with a Rul e of Reason case.

THE COURT: | didn't understand that, counsel. The
gover nment woul d not what ?

M5. KELLEY: |If Your Honor decides to proceed under a
Rul e of Reason, the governnent would like to assess its
options. But as we said in our paper, we don't intend to
pursue a Rul e of Reason case.

THE COURT: Well then --

MR. ALBERT: |'msorry, Your Honor. | think
M. Mtchell actually had a good point. | think that we
have the court's ruling that it is Rule of Reason. | think

that there is at |east a chance that the government wll
appeal, we hope they won't, we hope that we could resolve it
and maybe -- maybe we could. But, um if the governnent

does appeal, um | think they woul d probably -- everyone --
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it would be useful for everyone to have a ruling on the
statute of limtations. So, um one option, if your court
may, would be to we have that ruling, we could speak to the
government and see and then get back to the court in a few
days.

THE COURT: | think that would be the way that |I would
li ke you to proceed, counsel. |Is that okay?

M5. KELLEY: Yes, Your Honor.

THE COURT: All right. And then indicate that to the
court and then | will decide it or maybe I won't have to
decide, but either the case will be done or the court wll
then rule on the statute of I[imtations issue.

MR. ALBERT: Thank you, Your Honor.

MR. M TCHELL: Thank you, Your Honor.

THE COURT: Well, counsel, you have been wonderful and
| just appreciate you and | hope you had a great exchange
with my externs. | didn't nmention they are both in their
second year at the J. Reuben O ark Law School at the Brigham
Young University and it's just wonderful to have these young
students in the | aw becone great professionals such as you.
kay. Al right. W'IIl be in recess then, counsel. Thank
you very nuch.

MR. ALBERT: Thank you, Your Honor.

THE COURT: You want to prepare an order for the court

to sign?
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MR ALBERT: We will, Your Honor.

THE COURT: All right, very well.

MR, ALBERT: Thank you.

THE COURT: Thank you. We'|l address down the road,
if necessary, another trial date or whatever but that is
stricken for now.

MR. ALBERT: Thank you, judge.

MR. M TCHELL: Thank you, Your Honor.

(Wher eupon, the hearing concl uded.)
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