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IN THE 

~uprrmr Q!nurt nf tl1r l~uitrli ~tntr.a 
OCTOBER TERM, 1960 

No. 73 

RADIAST BuRNEns, INc., 

v. Petitioner, 

PEOPLES GAs LrnHT AND Co1rn CoMPANY, NATURAL GAS 
PIPELINE CoMPA~Y OF AMERICA, TEXAS-ILLINOIS NATURAL 
GAS PIPELINE Co., CnowN STOVE 'Vom{s, NORTHERN lLL1NOIS 
GAs CoMP.tUIY, FLORENCE STOVE CoMPANY, SELLERS ENGI­
NEERING CoMPANY, GAS APPLIANCE SERVICE, INc., AuTOGAS 
CoRPORATrox, NonGE SALEs CORPORATION and AMERICAN GAs 
AssoCIATION, INc., 

Respondents. 

ON WRIT OF CERTIORAill TO THE UNITED STATES COURT OF 

APPEALS }'OR THE SEVENTH CIRCUIT 

BRIEF OF RESPONDENT, AMERICAN GAS 
ASSOCIATION, INC. 

Constitutional Provisions and Statutes and 
Rules Involved 

In addition to the statutes and rules cited by petitioner 
~he following constitutional provisions and statutes ar; 
involved: 

(1) United States Constitution, Amendment I. 

"C ongress shall make no law • • • abridging 
the freedom of speech • • • or the right of the 
people peaceably to assemble, and to petition the 
Government for a redress of grievances". 
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(2) '.rhe following provisions of the Lanham Trade­
Mark Act of 1946 (60 Stat. 427, 15 U.S.C. ~~1051-112" 
(1952)): I 

Section 4 (60 Stat. 429, 15 U.S.C. ~1054) . 

. "Subject to the provisions relating to the registra­
tion of trade-marks, so far as they are applicable 
collective and certification marks • • • shall b~ 
registrable under this chapter, in the same manner 
and with the same effect ns are trade-marks b1 , ' . persons, • • • exercising legitimate control over 
the use of the marks sought to be registered, • • •.u 

Section 14 (60 Stat. 433, 15 U.S.C. ~1064): 

"Any person who believe~ that he is or will be 
damaged by the registration of a mark on the 
principal register • • • may • • • apply to cancel 
said registration-

• 
" ( d) at any time in the case of n certification 

mark on the ground that the registrant (1) does not 
control, or is not able Ico-itiniately to exercise con· 
trol over, the use of s:ch mark, or • • • (4) 
discriminately refuses to certify or to continue to 
certify tlie goods or services of any per~on who 
inaintains the standards or conditions which such 
mark certifies." 

Section 45 (15 U.S.C., §1127, 60 Stat. 443): 

"In the construction of this chapter, unless the 
contrary is plainly apparent from the context-

• • • • . . tic 
"The term 'person' • • • includes a JUTIS 

person • • •. The term 'juristic person' includes 
a • • • corporation, • • • associati~n, or oth~r 
organization capable of suing and berng sued ID 

a court of law. 
• • • 
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"The term 'certification mark' means a mark used 
upon or in connection with the products • • • 
of one or more persons other than t~ie owner of 
the mark to certify • • • material, mode or 
manufacture, quality, • • • or other character­
istics of such goods • • • " 

Question Presented for Review 

It is the position or this respondent that neither peti­
tioner's nor the government's am.icus statement of the 
"Question Presented" is an accurate staten1ent, and we 
submit that they are not expressed in the true tenns and 
circumstances of the case. The question on this revie'1l, of 
course, is, should the judgment of the court below be 
affmned or reversed, i.e., does the second amended con1-
plaint state a claim for relief under the federal antitrust 
lawsf 

Stated in the terms and circumstances of the case, the 
question presented for review here is as follO\vs: 

Docs the complaint state any clahn for relief under the 
federal antitrust laws by alleging (a) that respondent 
American Gas Association, Inc. (AGA) has denied to 
}Jctitioner the right to use AG.A's certification mark on 
petitioner\~ gas burner; (b) that such refusal was based 
solely on the failure of petitioner's burner to comply with 
AGA's prescribed standards, as a condition of such use; 
(c) that in the opinion of petitioner, specifications are 
"not based on valid, unvarying, objective standards"; and 
(d) that acceptance by the public, govermnental agencies 
~d individual gas utility companies of AG A's specifica­
tw~s has injuriously affected petitioner's cmnpetitive sales 
of its non-certified gas burner t 
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Statement of Case 

.The Unit~d _States District Court for the Northern Dis­
trict of llhno1s, Eastern Division, dismissed petitioner's 
~econd amended complaint herein for insufficiency. This 
Jnd.gtncnt of dismissal was unanimously affirmed by the 
Urntcd States Court of Appeals for the Seventh Circuit. 

The second amended complaint relies wholly upon an 
alleged violation of the federal antitrust laws to sustain 
jurisdiction in the federal courts, no diversity of citizen­
ship being alleged (R. 4-17). Unless the second amended 
com~laint states a claim for relief under the federal anti­
trus1 laws, the dismissal below must be affirmed, regard­
less of ·whether any claim for relief under state laws 
may be abstracted from the complaint. 

The averments of the second amended complaint v.-ill be 
disc~ssed more fully in the body of the argument. In sum­
mary, however, petitioner alleges that respondent, Ameri­
can pas Association, Inc., a N" cw York membership cor­
poration (herein called AGA) tests gas burning heaters 
and other gas consruning equipment pursuant to its pre· 
scribed standards, which petitioner alleges are not "valid~ 
unvarying, [or] objective", and affixes its "seal of 
approval" only on dev""ices which it has determined have 
passfd its test (R. 6). Acceptance of the AG.A "seaJ of 
approval" by prospective pnrcliasers, utilities, municipal­
ities and other governmental agencies imports "power to 
influence • • • prospective purcl1asers" (R. 7) so that "It 
is not possible to successfully sell, niarket and distribute 

gas equipnient includincr Radiant Burners, manufactured 
' 0 •• ,,, 

by the plaintiff, which are not approved by AGA 

(R. 7). t-
Petitioner has tendered its gas heater to AGA for t~s 

ing on two occasions, but each time has failed to receive 

the AGA seal of approval (R. 7). 
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Petitioner has nowhere allegrd that its gas hurner in 
fact met the standards which AGA npplies to all gas 
burners in granting the ''seal of approval", or that AGA 
has discriminatorily granted such approval to competitors' 
gas burners which did not meet AGA standards. I~ _affir~­
atiYely appears from the complaint that prhboner. s 
burner did not in fact meet AGA's prescribed standards in 
at least one particular, namely, that petitioner's burner 
employs ceramic material in the liart of its burnPr when~ 
AGA standards require that metal be used. Petitioner 
disputes the validity of this AGA standard. 

Summary of Argument 

The allegations of the second amended complaint are 
largely statements of conclusions, arguments and expres­
sions of the pleader's opinion. The specific all cg a tions of 
fact negate such general averments and demonstrate that 
the petitioner has no claim for relief under the antitrust 
laws, in that petitioner fails to allege any unreasonable 
restraint of trade. On the contrary, the allegations show 
that the acts of this respondent, of which complaint is 
made, are lawful acthities in accord with the provisions 
of the Lanham Act (15 U.S.C. ~1051 ct seq.). 

This respondent does not undertake specifically to 
answer the arguments of petitioner or the atnicits brief 
of the United States, which deal with the necessitv of 
alle~ng a per se unreasonable restraint or an injury t~ the 
public, for the reason that, in the view of this respondent 
those issues are not necessary to a decision in this case: 
However, those issues are dealt "\Yith at length in the 
separate brief filed on behalf of respondents other than 
AGA. 
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I 

:)pecific allegations of a complaint which show 
petitioner has no claim for relief control over legal 
conclusions. 

In the second amended complaint, in conclusory lan­
guage, petitioner lrns uttempted to charge that certain 
of the respondents, including AGA, have violated the 
federal antitrust laws. 'Vhether these conclusory allega­
tions, standing alone, would be a sufficient compliance 
with the requirements of Rule 8 of the Federal Ruh•s of 
Civil Procedure is questionable. The answer to tliat 
question, however, is not decisive, because, in addition to 
the conclusions, petitioner has pleaded the facts upon 
which its conclusions are based. 

Regardless of the degree of liberality with which a 
complaint is to be read under the Federal Rules of Civil 
Procedure, it is clear that if the specific facts alleged in 
an attmnpt to support the conclusions which have also been 
plraded negate such conclusions, the complaint must be 
dismissed. Thus, in Foshee v. Daoust Const. Co., .185 
F. 2d 23 (7th Cir. 1950), the Court of Appeals sustamed 
the dismissal of a complaint which attempted to state a 
claim based on a written contract, a copy of which was 
annexed as an exhibit to the complaint. The court held 
that the exhibit prevailed over inconsistent allegations 
contained in the body of the complaint, saying, in an 
opinion by 1'Iajor, C. J. (at pp. 24-25): 

"'Ve need not cite or discuss cases relied upon · 
by the plaintiff to the effect that in passing up:i 
a motion to dismiss the court will .tak~ as true it 
facts well pleaded and will not d1sm1Ss unless 
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appears that the plaintiff is not entitled to relief 
under anY state of facts which could. b<: proven. 
It is eq,;nllv familiar doctrine tliat if i.t clearly 
appears frdm, t!ie. com plaint that o~i the .facts 
pleaded the pla1ntif1. w~ll not be. en~itlcd to any 
relief a motion to d1sm1ss the claim is the proper 
procedure and should be sustained. Rule 12 (b) 
(6), Federal Rules of Civil Procedure, ~8 U.S.C.A. 
S0e Yublicity Euilding Realty Corporatwn v. Hm~­
negan, S Cir., 18~) ~". 2d 583, 587." (Emphas18 
supplied.) 

In a similar case, Zeligson v. II nrlman-Rlair, Inc., 126 
F. 2d 595 (10th Cir. 1 f).:t-:~). thr Court of App(•als ~aid 
(at p. 59i): 

"The motion to dismiss admitted all farts well 
pleaded, but it did not admit the le~al eiiert 
ascribed by the pleader to the writin~. The writ­
ing was attached to the first amended complaint 
as an ex11ihit and its legal effect is to be deter­
mined by its terms rather than by the allegations 
of the pleader." 

In Leggett v. ]f ontgomcry Ward & Co., 178 F. 2d 436 
(10th Cir. 19-19), the Court of Appeals upheld the dis­
missal of a complaint which attempted to state a claim 
for malicious prosecution, holding, in effect, that while 
the complaint might have stated a claim for relief, the 
plaintiff in going further had pleaded himself out of 
court. The Court said (at p. 439) : 

"It is the general rule of pleading that where a 
con:plaint alleges facts constituting a cause of 
act~on and also alleges facts which constitute a 
~ahd defense, unless it alleges further facts avoid­
mg su~h defense, it may be attacked by demurrer 
or mot10n to dismiss." 
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In Simnwns v. Peavy-JV elsh Lmnber Co. 113 F 2d 
812_ (5th Cir. 1940), in allirming the dismissa{ of the ~om. 
pl a.int on motion, tlie Court said (at 1). 813) that: 

"'l1his is not a case where the plaintiff has pleaded 
too little, but where he has pleaded too much and 
has refuted his own allegations by settinrr forth the 
evidence relied on to sustain the1;1." 

0 

See also, to the same effect, Ott v. /Jome Savings (f Loan 
Ass'n, 265 F. 2d 643, 646 (9th Cir. 1958). 

As indicated infra, in attempting to sustain the con­
clusory all€'gatiorn;, J><Jtitionpr has stated facts in the com­
plaint which rl'fnte the conclusion8. 

II 

No unreasonable restraint of trade is shown by the 
specific allegations of the complaint and thus peti­
tioner has no claim for relief under the antitrust laws. 

In summary the complaint alleges the following: 

Petitioner is an Illinois corporation in the business of 
manufacturing, selling and distributing gas conrersion 
burners which are assembled and manufactured in Lom­
bard, Illinois (R. 4). AGA is a Nmv York membership 
corporation having laboratories in Cle\yelan<l, Ohio and 
Los Angeles, California "each of which purports to test 
the utility, durability and safety of gas burners and other 
gas equipment. These tests made by AGA are not based 
on valid, unvarying, objective standards, and AGA can make 
and arbitrarily and capriciously does make determinations 
in respect of whether a given gas burner or equipment has 
passed its test. AGA then affixes its seal of approval 
only on those gas burners and appliances which it has 
determined have passed its test" (Il. 6). 
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'Ihe complaint al::io alleges these facts: 

All burners approved hy AGA arc nwtal (R. 13). Pcti­
timwr'::; lmnwr.-.i are made of cpramic radiants (R. J 3) · 
l'etitionPr ha::; on two occasions t<'rnlPrcd its burner to 
A(L\ for approval and .AG..:\. has not approYed pcti_tioner's 
burner (R. !J). Certain public utility gas cornpan1es have 
l'L'fusNl to prodde gas ~ervire for pditiorn .. ·r"s hnrner 
Pither on the ~rouncl that it waH not ap11roveu by AGA or 
on the grounu that it yjolate<l a city ordinance which pro­
ritlcs that no gas burner otliPr than those approved by 
~\GA or C'qnal conl<l be usPu (H. 7; lG). Such refusals 
have caused damage to petitioner and loss of profits (R. 
17). 

It is tlie elementary anu long settled rule that a com­
plaint does not state a violation of the Sherman Act 
(15 U.S.C. ~~1-6), whether in an action by a private 
plaintiff or by the United States, unless the facts stated 
therein show an unreasonable restraint of interstate com­
merce, by "\Vhich is meant a restraint which "operated to 
the prejudice of the public interests" (United S.tates v. 
American :Tobacco Co., 221 U. S. lOG, 179 (1911)). The 
prorisions of the statutes and the numerous leading deci­
sions of this Court construing them are fully discussed in 
Sorthern Pacific Ry. Co. v. U·nited States, 356 U. S. 1 
(1957); Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 
U. S. 207 (1959). 

This Court has expressly pointed out that "in the appli­
cation of the Sherman Act, • • • it is the nature of the 
restraint and its effect on interstate commerce • • • which 
are the tests of violation." (Apex II osie1·y Co. v. Leader, 
310 U. S. 469, 485 (1940)). Here the allegations of the 
complaint do not state a claim of unreasonable restraint 
of interstate commerce under the Sherman Act. The re­
straints alleged are permissible and sanctioned under 
the provisions of the Lanham Act (15 U.S.C. §§1051-1127). 
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It is the position of this respondent that, since the 
allegations of the complaint do not show an unreason­
able restraint, thiH Court is not required to rule on the 
qnP8lion whether this complaint pleads a per se violation 
of 1 ie Sherman Act or whether, in a non per se case, 
a1Ic ations of public jnjury or facts from which public 
inju y can be inferred are required (Cf. Rogers v. 
Dou. las Tobacco Board of 1'rade, Inc., 2G6 F. 2d 636, 
64-± (5th Cir. 1959), cert. denied, 361 LT. S. 833 (1959)). 

This Court has also held that the Sherman Act is 
aimf primarily at combinations ha-ving commercial ob­
jecti es and is applied only to a very limited extent to 
org izations, like labor unions, which normally have 
othe objectives. (!Oor's, Jue. v. Broadmn.?J-Hale Stores, 
Inc., sup1·a, p. 213; United States v. Hutcheson, 312 U. S. 
219 1941); Allen Bradley Co. et al. v. Local Un-ion No. a, 
825 . S. 797 (1945) ). 

T1 e case of Fashion Or-iginators' Guild of America v. 
Fed ral Trade Commission, 312 L". S. 457 (1941), on 
whic 1 petitioner heavily relics, is clearly distinguishable. 
rrhe1 e the Guild imposed specific prohibitions in the form 
of a boycott on its members' commercial activities in order 

to ~.otect the styles designed hy the Guild. Ko such 
elem nt is present in the case at bar. Likewise, Unued 
Stat s v. Employing Plasterers .Association of C~icago, 
347 . S. 186 (1954), and similar cases on which the 
government relies, are distinguishable because there the 
acts of the defendants were solely intended to and, in fact, 
did unreasonably restrain commerce. 

Ill 
The restraint, if a)ly, results from AGA's lawful 

control of its registered certification mark, as pro· 
vided in the Lanham Act. 

The complaint here shows that the gas burner testing 
and certification activities at the Cleveland and Los 
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Angeles laboratories of AGA an~ the ~ns1~rcting of np-
l b t n-ri. 0 th er tl1an 

.1 • ducts have no commerc1a o JeC h ... , 
pro\·cu pl o . . .. , (1 \ · , t 
the promotion of gas consurnmg applmnrt~;-,. ..\ "'' l~ no 

11 , d to be enaagcd in the mannfacturP ancl sah• of any 
a 1gc i:i (1r.: 

.1 ti::. and thus c1ualifies umler the Lanham Art ,) prouuc ~, . 
r.S.C., §1054) to o\vn and grant rights under n cPrbfica-

tion mark. 
There is no allegation that AG.A refusPd to test prti-

tioner's burner or the burner of any other applicant 
engaged in the manufacture and sale of such appliances, 
or refused to certify any burner which satisfied AGA 
standards. On the contrary, the complaint alleg-es that 
on two occasions petitioner voluntarily submitted its gas 
burner for tests by A.GA, but, even after cliangcs and 
modifications in design, it fai1ed to J1ass AGA pn·scrihrd 
tests. 

There is no allegation that AGA published a report 
of its tests or did nny other act to injure the business of 
petitioner or any other manufacturer of ga::5 burners. 

Section 4 of the Lanham Act (15 U.S.C. §103±) author­
izes the registration of certification marks, definC'cl in 
Section 45 of the Act (15 U.S.C. ~ 1127) to be a mark 
used upon the products of persons other than the ownrr 
of the mark to certify, among other things, "material, 
mode of manufacture, quality • • • or other characteris­
tics" of such goods. Both Section 4 and Section 14 (15 
U.S.C. ~1064) of the Act affirmatively require that the 
mmer of such mark exercise legitiinate "control" over its 
use. Section 14 further prohibits a discriminatory refusal 
to certify the goods of any person "who maintains the 
standards or conditions which such mark certifies". 
Moreov~r, if, under pressure of the threat of litigation, 

or ot~erw1se, AGA should certify a product which does not 
~eet its established standards, AGA would not be "exercis­
mg legitimate control over the use of" its certification niark 
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~nd the rcgi,:.;tration thereof would be subject to cancella­
tion under the Lanham Act, Sections 4 and 14{d) (1). 

Such a certification mark program is effective only to 
the extent that the con::;uming public accepts the mark as 
certifying desirable characteristics. If the program 
obtains public acceptance, there is, of course, some 

restraint on the sale of goods not bearing the mark. This 
is true wherever a trademark is successfully promoted; 
and, as is also the case with a trademark, the adverse 
effect on the manufacturer whose goods do not qualify 
for the certification mark is not an injury to the pub­
lic and is not an unreasonable restraint of trade. This 
private restraint is the essence of the competition which 
the Sherman Act seeks to promote. Chicago Boara, of 
Trade v. United States, 246 U. S. 231, 238 (1918). 

Concededly, there may be a wrongful use of a certifica­
tion mark program, an attempt to use a proper means of 
competition in an improper manner. Thus, to obtain pub­
lic acceptance of a mark as certif)7 ing certain stated char­
acteristics, such as the conformity of a gas burner with 
prescribed standards of design or materials, and then to 
refuse discriminatorily to certify a burner which has those 
characteristics would be an abusB of the certification 
mark and a ground for cancellation of the mark under 
Section 14 ( d) ( 4) of the Lanham Act. But it is not 8 

violation of either the Lanham Act or the Sherman Act 
to refuse to certify a product which does not meet the pre­
scribed characteristics or which is manufactured accord­
ing to different standards or of materials which differ 
from the charactel"istics for which the certification mark 

· t' e in stands, irrespective of whether such c11aracterrs ics ar' 
the opinion of the manufacturer of an uncertified prod­
uct, as good, almost as good, or better than the certmed 
product. 

In the Lanham Act, Congress has not required that the 
standards be the best possible, or even that they be valid 
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indicia of quality (regional origin may be a standard 
under the Act); nor has Congress empowered the courts 
to pass upon thesP- issues or to award or grant the use of 
the certification mark to a manufacturer who chooses not 
to conform to the specified standards of the owner of the 
certification mark because he deems t11e1n incorrect. The 
proper forum is the marketplace, and the public is the only 
judge that may pass upon the relative merits of the 

products. 
In reviewing the specific allegations of the complaint, 

therefore, respondent AGA respectfully submits that the 
promotion of public acceptance of a certification mark is 
not an unreasonable restraint of trade, even if the promo­
tion is successful and results in a restraint on a manufac­
turer whose product concededly is not manufactured in 
accordance with the certified standards. 

IV 

The specific allegations of Paragraph 7 do not 
support the violations charged therein. 

Paragraph 7 of the complaint (R. G-9) purports to state 
the specific allegations on which petitioner relies to estab­
lish an unlawful restraint of trade. This paragraph 
alleges that each of the AGA laboratories in Cleveland 
and Los Angeles "purports to test the utility, durability 
and safety of gas burners and other gas equipment"; that 
these tests are "not based on valid, unvarying, objective 
s:andards, and AGA can make and arbitrarily and capri­
c~ously does make determinations in respect of wh~the.r a 
~~en gas burner • • • has passed its test" (R. 6) and, that 
w .A t?en affixe~ its seal of approval only on gas burners 

hich it determines hav-e passed its test (R. 6). 
Even accepting as a fact the petitioner's opinion that 

the standards are not "valid", this does not allege an 
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actionable wrong against petitioner. As has been noted 
abovf, the Lanhain Act does not require that standards 
be "valid,,, merely that they relate to "regional or other 
origin, material, mode of rnanufacture, quality, accuracy 
or other characteristics" of goods (15 U.S.C. ~1054). 

J\Ioreoyer, the Lanham Act does not require that the 
standards be "unvarying"; no standards in an age of 
continuing scientific advancement can ever remain "un­
varying" for any given period. 

Sifilarly, there is no requirement in the Act that stand­
ards I be "objective". Although, concededly, non-objective 
~tan1ards a~e 1~ore easily subject to the abuse of discrim­
inatory application, no sucl1 abuse is alleged here. It may 
be noted that throughout the complaint petitioner fails to 
allege a discrimination against petitioner, i.e., that its 
burner met the standards which the AGA mark certifies 
and certification was wrongfully denied. On the contrary, 
it is affirmatively alleged in paragraph SB of the complaint 
that "All gas burners approved by AGA are metal • • •", 
and petitioner's burner "is made of ceramic radiants • • •" 

(R. f3). 
Tlie difference between gas burners made of metal and 

gas burners made of ceramics is clearly objective. Since 
"all'' AGA approved burners are metal, it is also clearly 
shown by the complaint that the AGA prescribed standard 
was not varied in order to discriminate against petitioner. 

There is thus no complaint of the manner or the method 
in which the AGA standards were applied to petitioner's 
burner, but rather with the validity of AGA's preserib~d 
standards for certification. As noted above, nothing lD 

the Lanham Act or in the Sherman Act constitutes such 
an objection a valid ground on which the courts may grant 

any relief. 
Petitioner further alleges that the defendant gas burner 

· com­
and equipment manufacturers, some of whom are ID 
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petition with the petitioner, "a~e, or h~ve been represented 
on the committee of AGA which ckc1drs whcthrr or not 
given gas burners • • • warrant AGA ap1Jroval" (R. 7~. 
There is no allegation that these competitors of the peti­
tioner control such committee, or that the c01mnittee's 
decisions are in any way influenced by these competitors to 
petitioner's detriment, nor, as has been prC'viously nofrd, 
i8 there any allegation that the standards prescribed have 
been designed to discriminate against the petitioner. Not 
only is such committee representation proper, hut a mem­
bership corporation such as AG.A, which is not itself 
engaged in any manufacturing activitiPs, should not 
attempt to formulate standards for gas burners "~ithout 
consultation with others having practical production 
experience. 

In paragraph 7C, petitioner chargrs that the "Utility 
defendants • • • have power to influence, an<l <lo influ­
ence, prospectiYe purchasers of gas burners • • • in 
respect of the gas burners • • • which are to be installed 
and used in communities each serves gas" (R. 7). There is 
no claim that such influence, if any, is applied improperly, 
or dishonestly, or discriminatorily against petitioner; or 
that such utilities in using such influence are directed or 
controlled by AG A. 
~aragraph 7D (R. 7) of the complaint apparently con­

tarns the heart of petitioner's claim. There petitioner 
c~aims, that "It is not possible to successfully sell" peti­
~rnner s burner without AGA approval "because AGA and 
its UtTt 11 Y members, including Peoples and Northern, 
e.ffectuate the plan and purpose of the unlawful combina-
tion and c · ll d . 
d 

onspiracy a ege herein by the following con-
uct and action • • • " 

Then follow alleg;tions of specific conduct stated in 
five sub-paragraphs. 
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The first of these reads: 

"_(1 ~ ~y refnsing to provide gas for use in the 
plm_nhff s Radiant Bnrnr.r and other gas heating 
devices and . equipment produced by other manu­
facturers which are not approved by AGA.." (R. 7) 

There is no allegation that AGA sells any gas. Thus the 
foregoing allegation is meaningless, as applied to AGA, 
and there is no allegation that AGA has induced, agre~ 
or conspired with any of its utility members to refuse 
gas to the petitioner's Radiant Burner. The Court may 
take judicial notice of the fact that public utility gas 
suppliers are not legally free to pick and choose arbitrarily 
which customers they shall serve or not serve; they are 
universally under common law and statutory duties to 
serve in a non~discriminatory manner. 

It nowhere appears that any individual g-as utility com­
pany ,·d1ich refused gas service for petitioner's burner 
<lid not have a valid reason for such r0fusal. The com­
plaint in fart establishes such a vaJid rea:-:on h~- anirma­

tively a1l0ging, in paragraph 7D ( G) (R. S), that "1mmi(·i-

palities and other o·overnmental a(l"encies" 1w.Yc ordinancl'~ 
0 0 

which require that no gas burner or e(1nipment sliall lw 
used within their limits unless such burner or cquipuwnt 
bears the AG.A. seal of approval. It rnay also he notC'Cl that 
in paragraph 9A (R. 15), it is alleged that in 1957 a 1!'35 

utility, not named as a defendant, which distributes gas to 
customers in :3Iilw·aukee, '\Visconsin, refuse<l to pro¥ide ga:: 
service for petitioner's burners "on the ground that it wa5 

not approved by AGA and it violated a city ordinanre 
which provided that no gas burner could be usrd other than 
those approved by AGA or equal • • •." (Emphasis s~p­
plied.) In this instance, it is clear that the utility's action 
was based upon a failure of petitioner's burner .to b~ 
"equal" to those approved by AGA, within t1w meaning 

0 

the ordinance, and not on 1nere absence of .A.GA approval. 
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Furthermore, an individual gas utility n1ay, in good 
faith, disagree ,dth petitionC'r's evaluation of the AGA 
standards, and hon~~tly ronclu<le that it cannot be sure 
that a burner not meeting those standards can safely he 
connected to its gas sen~ice. Such conclusion would, of 
course, he subject to reYimY by local authorities having 
juri~diction oYcr gas utilities. See, for example, TVillimn 
De Carlo v. Public Service Electric di Gas Comzwny, 33 
P.U.R. 3d 174 (N. J. Bd. of Pub. Util. Commissioners, 

19GO). 
The second specific allegation of \Vrongful conduct is: 

"(2) Ily refusing or withdrawing authorization 
and certification of dealers in gas burners and 
equipment who handle or sell the plaintifT's Radiant 
Burner or other p:as heatin~ cfovirPs and f'quipment 
produced by other manufacturers which are not 
apprm·ed by AG.A.." (R. 7) 

The complaint does not state the nature of the allf'p:ed 
"authorization" or "certification" which is supposedly 
withdrawn. There is no allf'gation that an appliance 
dea1Pr must be authorized or ('ertifi('d by AGA in order 
to sen gas appliance.s, or that the lack of any authoriza­
tion or certification hy AGA is of any effect, or that, as a 
result thereof, the dealers have acted in any inanner 
adverse to petitioner. This clearly cannot be a claim of 
violation of exclusive dealing restrictions, since it is not 
alleged that either AGA or the gas utilities manufacture 
or sell anything that dealers buy. 

The third specific allegation of wrongful conduct is: 

"(3) By causing the preparation and circulation 
of false and misleading reports to the effect that 
unless gas devices, equipment, nlechanisms and 
products are approved or listed by AGA, they are 
unsafe or unreliable or arc lack.in(}' in durabilitv." 
(R. 7) b • 
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here is no claim that either AGA or tl1e utilities belie\e 
th se alleged reports to be untrue. There is no indication 
as to whom the alleged reports are circulated, whether 
to dealers, to the public, or to manufacturers in order to 
]W _suade them to comply voluntarily with AGA's pre­
sc ibed standards. There is no allegation that such 
all ge<l reports have any competitive effect. 

Iowever, even if it were alleged that AG.A circulated 
re orts to the public, no antitrust violation would ha~e 
be n pleaded, since there is no shov\'ing that AGA's activi­
ties are in any way competitive with the petitioners. 

n Scientific nlanufacturing Co. v. Federal Trade Cam­
mi sion, 124 F. 2d G-10 (3d Cir. 1941), the court ~et asidP 
an order of the Federal Trade Commission which attempted 
to enjoin an alleged unfair trade practice in the publica­
tio and distribution of pamphlets by a publishing eom· 
pa y, which pamphlets contained articles alleging dangers 
to health from poisoning attendant upon the use of aln­
mi um utensils in the preparation or storage of food for 
h an consumption. These pamphlets were sold and 
di tributed to the public, and to various manufacturers, 
di tributors, dealers and salesmen of cooking and storage 
ut nsils competitive with aluminum utensils. The court 
sad (at p. 644): 

"• • • the publication, sale and distribution of mat· 
ter concerning an article or trade by a person n?t 
engaged or financially interested in co~merce lD 

that trade is not an unfair or deceptn~e act or 
practice within the contemplation of the Federal 
Trade Commission Act, as amended, if the pulr 
lished matter. even though unfounded or untrue, 

, · · or represents the publisher's honest opmion 
belief." 

The court went on to discuss the question of dissemina· 
tion of opinion, which is pertinent to the present com· 
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plaint, because, as has been shown, pe~i~ioner relies pr~­
marily upon an alleged difference of opm1on between peti­
tioner and AGA as to what constitute proper character­
istics of gas burning appliances. It also said (at page 

644): 
"The petitioner Force dealt in opinions and no 

more. Nor does the Con1mission alter their cate­
gory by tabulating then1 statements of fact. They 
are theories or ideas, false, it may well be, but 
sincerely held none the less, and that, too, in a 
field of knowledge where even experts at times 
must be content with approximations to verity. To 
the situation here presented the words of 1'.Ir. Jus­
tice Holmes are apposite,-'Certitude is not the 
test of certainty. 'Ve have been cocksure of many 
things that were not so. • • • But while one's 
experience thus makes certain pref Prences dog­
matic for oneself, reeognition of how they came 
to be so leaves one able to see that others, poor 
souls, may be equally dogmatic about something 
else.' Surely Congress did not intend to authorize 
the Federal Trade Commission to foreclose expres­
sion of honest opinion in the course of one's busi­
ness of voicing opinion." 

See also Point VI, infra, page 23. 

The same rule we submit, is applicable in determining 
the sufficiency of a complaint under the Sherman Act. 

Conceivably, the allegations of the complaint here might 
state an action in libel. nut in the absence of an alle(l'a-

• ' 0 

hon of complete diversity of citizenship, such action is 
not "ithin the jurisdiction of the federal courts. 
~he fourth subparagraph of paragraph 7 of the com­

plamt reads: 

"(4) Utilities, which have the first contact with 
:prospective purchasers of gas burners and other 
gas equipment, discourage these prospective pur­
chasers. from purchasing and installing gas equip­
ment, mcluding the plaintiff's Radiant Burner, 
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~vhich arc not approved by AGA, and by encourag­
ing such prospective consumers to purchase AGA 
aJJp.roved products, and by permitting the gas 
equipment, mechanisms, devices and products 
approved by. AG~ to be exhibited in the public 
areas o~ theu ofl1ces and by refusing to permit 
gas e.qmpment, mechanisms, devices and products 
of mnnuf acturers, including the plaintiff, wl1ich 
have not been approved by AGA to be so exhibited." 
(R. 7, 8) 

Again, there is no allegation that these actions by the 
utilities are induced by AGA, or that the utilities, whicl1 
are not in competition with petitioner, are doing mor~ than 
ex~essing their own honest opinions as to the merits of 
AG approved appliances. All the petitioner alleges is 
tha the AGA certification mark has been a success to 
the extent that there has been an acceptance of the mark 
by ~tilities. As noted above, it is conceded that every suc­
cesj!ul promotion of a trademark constitutes a restraint 
upon any seller whose goods do not bear the trademark. 
llo~vever, in enacting the Lanham Act, Congress cannot 
ha vie meant to provide for the registration and enforce· 
me:nt of a certification mark, and at the same time to have 
deemed the successful promotion of such a mark, accom­
pa~ied by public acceptance thereof to the detriment of 
untjlarked goods, to be an unreasonable restraint of trade. 

The fifth and final specific alleged wrongful act stated 
in paragraph 7D of the complaint is: 

"(5) The defendant, AGA, and the Utilities ha;ve 
used municipalities and other governmental agencies 
to pass ordinances which require that no gas burner 
or equiJJment shall be used within its limits unless 
such gas burner or equipment bears the seal of 
approval of AGA,, (R. 8). 

'Ve respectfully suggest that this Court may take 
judicial notice of the fact that neither AGA nor any 
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t
·1·t has the power to "use [ d] municipalities and other u11y . ,, 

governmental agencies to ~ass. ordmances. 
If the foregoing alkgabon is to be construed ~s an 

attempt to charge that .A.GA has urged the adopt.ion of 
such ordinances, it would still fail to state any claim for 
relief under the antitrust laws. 

In American. Banana Co. v. United Fruit Co., 213 U. S. 
347 (1909), it was held that inducing govern~1ental seizure 
of private property is not ground for an action under the 
Shennan Act. This Court said (at p. 358): 

"• • • it is a contradiction in terms to say that 
within its jurisdiction it is unlawful to persuade .a 
sovereign power to bring about a result that it 
declares by its conduct to be desirable and proper." 

Indeed, United States Constitution, Amendment I, 
expressly provides that Congress 

"shall make no law • • • abridging • • • 
the right of the people peaceably to assemble, and 
to petition the Government for a redress of griev· 
ances." 

Respondent AGA is aware of the decision in Noerr 
Motor Freight, Inc. v. Eastern RR Presidents' Con/ er­
e·nce, 273 F. 2d 218 (3rd Cir. 1959), certiorari granted, 
362 U. S. 947, currently pending before this Court, and 
of the distinction attempted to be 1nade in the majority 
opinion in the Court of Appeals between a "proper 
means'' and an "improper end". However, this respond­
ent submits that the attempted distinction is not a valid 
one as applied to the constitutional right to petition, and 
that in this respect the dissenting opinion by Chief Judge 
Biggs is a better stateinent of the applicable law. Since 
?ongress cannot directly abridge the right to petition, 
it clearly has no power to do so by virtue of passing a 
law making the object of such petition unlawful. 
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·rhe majority of the Court of Appeals in the Noerr 
c~se has confused the mC'ans and the end Tl d • . le en 
is not ~n nnla:vful restraint, but a restraint which, if 
ac~omphshed, will be lawful. To attain that end b t' t. · · Y pe I· 
ion is a nght protected by the First .Amendment to ti 

C t
. . ie 

ons ituhon. 

v 
The complaint shows that compliance with AGA 

standards is sought by voluntary action, not com­

pjlsion. 

In Paragraph 7E of the complaint the petitioner aJleges 
that the plan and purpose of .AG.A is shown by a statement 
taken from a brochure published by AGA, which reads as 
follows (R. 8) : 

"The .Approval Plan-Our Theme Song. 
"Our basic theme song is the Approval Plan. 

Through voluntary national standards, or as we 
call them, requirements, the plan seeks to provide 
consumers with safe gas appliances and accessories 
of substantial and durable construction which will 
give satisfactory performance when proper1y in­
stalled. Not only must we be familiar with the 
theme song, but we must all sing in tune if we 
would be successful." 

The quoted language refers specifically to voluntary 
standards through which the plan seeks to provide con­
sumers with safe gas appliances. It is apparent on its 
face that it is nothing more than an attempt to indnce • . m 
manufacturers to comply with the voluntary minnnn 
standards, in the interests of the consumer. There is no 
hint or intimation of any coercion of or boycott against 
those manufacturers who do not wish to comply with such 
standards; but the quoted language does attempt to per-
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suade them that they should "sing in tone'' i.e.: volun­
tarily comply with these standards, if the plan is to be 
successful in its goal of seeking to provide consumers 
with safe gas appliances. There is no allegation that this 
invitation was not addressed as much to petitioner as to 
all other manufacturers. This, on its face, is nothing 
more than normal promotion of a certification mark by 
attempting to persuade manufacturers to comply with the 
standards and utilize the mark. 

The remainder of paragraph 7E mentions "speeches, 
publications and meetings designed to emphasize" that the 
members of AGA should exclude unapproved appliances 
from sale, but there is no showing what, in the petitioner's 
mind, constitutes something "designed to emphasize" such 
an end, or that the "speeches, publications and meetings" 
propose or invite any course of action in that regard, or 
that the members of AGA are dealers in gas appliances 
with power to "exclude" appliances from sale. 

VI 

Expressions of honest opinio)l are not actionable. 

The remainder of the complaint consists of allegations 
expressing the petitioner's opinion as to what constitutes 
valid safety standards, which differs from that of AG A 
(Par. 8, R. 9-14), and indicates that petitioner has suffered 
some loss of business because various persons accepted 
AGA's opinion of what constituted proper standards 
rather than the opinion of petitioner (R. 14-17). 
T~e deciBion in Appalachian Power Co. v. Americmi 

z;;it~te of Certified Pu~lic Accountants, 268 F. 2d 844 
( Cu. 1959), cert. denied, 361 U. S. 887 is peculiarly 
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relevant here. There the plaintiffs sought to enjoin the 
defendants, an association of accountants and its officers. 
from disseminating a letter to the effect that the Jnstitut~ 
considered certain accounting procedures followed by the 
plaintiffs to be improper. The effect of the Institute's 
opinion was to label the plaintiffs' balance sheets inae­
curate, in that certain amounts labeled surplus should 
have been carried as reserve. In holding that plaintifis 
had no cause of action, the Court of Appeals for the 
Second Circuit said (at p. 845) : 

"'Ve think the courts may not dictate or control 
the procedures by which a private organization 
expresses its honestly held views. Defendants' 
action involves no breach of duty owed by them 
to the plaintiffs." 

It affirmatively appears from the complaint that the 
petitioner sought approval for its burner from AG.-\, 
but that AGA, exercising its judgment with regard to the 
approval of appliances which are "safe, substantial, dur­
able and efficient", l1as refused to approve petitioner's 
appliance (R. 9). Petitioner nowliere alleges that it, in 
fact, met the standards prescribed by AGA which in 
AGA's opinion best met the requirements of safety, 
substantiality, durability, and efficiency. Petitioner alleges 
non-compliance with AG A standards and rpque:sts thnt 
AGA be enjoined fro1n expressing any OJJinion on thesl' 
matters (R. 17). 'Ve respectful1y point out that in the 
Lanham Act Congress did not intend that the courts should 
require the owner of a certification mark to change the 
standards prescribed for such n1ark or cease its use at the 
suit of every disappointed applicant for the right to use 
such mark; nor can a plaintiff claim that there has been 
a violation of the antitrust laws merely by claiming that 
the standards prescribed are erroneous. 
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Conclusion 

The second amended complaint clearly shows on its 
face that the facts relied upon by petitioner, if proven, 
would not establish an unreasonable restraint of trade. 
Therefore this Court should affirm the decision of the 
Court of Appeals. 

Respectfully submitted, 

CHARLES K. BoBINEITE, 

ALFRED E. FnoH, 

HORACE R. LAMB, 

Attorney for Respondent 
American Gas Association, Inc. 

LEBOEUF, LAMB & LEIBY, 

Of Counsel. 
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