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IN THE

Supreme Gourt of the United States

Ocropes TERM, 1960.

No. 73

RADIANT BURNERS, INC,

Petitroner,
vs.

THE PEOPLES GAS LIGHT AND COKE
COMPANY, Er AL,

Respondents.

BRIEF FOR RESPONDENTS.

—

STATEMENT.

Pe.titioner, a manufacturer of gas furnaces and gas con-
version burners, commenced this action by filing a complaint
2gaist the American (Gtas Association (AGA), an incor-
?;;ated association of persons connected with the gas
ingu::g,land sevex:al o‘f‘ 1ts thousands of members, includ-
o [:;zal pubhc utilities fvhich distribute natural gas
o trs in the. metropolitan area of Chicago, two of

erstate pipeline companies from which the utilities

urcha
gpp(;i:rfe gas, and several manufacturers of gas burning
& ¢es, some of which are alleged to be in competition

th petiti
Pelitioner (R. 4, 5). Petitioner’s second amended



2

complaint (hereinafter referred to as the complaint), the
sufficiency of which is now before the Court, was predicated
upon an alleged violation of Section 1 of the Sherman At
(RR. 4). It was dismissed by the District Court as insuff-
cient to state a claim upon which relief ean be granted for
the reason, among others, that it did not allege an injury
to the public resulting from the alleged conspiracy among
respondents? (R. 24). On appeal, the Court of Appeals for
the Seventh Cireuit affirmed (R. 33).

In brief, the relevant allegations of the complaint are
as follows:

The line of commerce in which the restraint allegedls
occurred is the manufacture and sale of ‘‘gas conversion
burners and gas furnaces * * * for space heating of hames,
commereial and industrial places of business’ (R. 4). The
complaint reveals that during the past 30 ycars this indus-
try has undergone a rapid growth (R. 5) and that during
the next 14 years a phenomenal increase in the number of
units to be manufactured and sold is contemplated (R. 6).
At the present time there are ‘‘hundreds of manufacturers”
which are ‘“scattcred throughout at least thirty states”
engaged in the relevant line of commerce (R. 5, 6).

The complaint indicates that substantially all members
of the gas industry—not merely manufacturers 0{ gas
burning appliances, but local distributicn compan.ies, m:t’er-
state pipeline companies and ¢‘thousands of indiwdua.ls -
are members of the respondent American Gas Assocx.atloﬂ
(R. 4-5). AGA engages in a variety of activities ‘oif 1.ntef-
est to the gas industry (R. 6). One of these activities 1:
the operation of laboratories in Cleveland and Los
Angeles, where tests are conducted which purport to det'er-
mine the safety, durability, and utility of gas barning

——————

1. 26 Stat. 209, as amended, 15 U. 8. C. § 1.

2. Petitioner’s original complaint and first amende
were dismissed on the same grounds (R. 1-3).

d eomplait
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equipment. AGA affixes its seal of approval on gas equip-
went which it has determined has passed these tests (R. 6).

Petitioner twiee submitted its product to AGA, but was
anable to obtain the seal of approval (R. 9). In consec-
quence of its inability to obtain the AGA seal of approval,
petitioner allegedly encountered difficulty in marketing its
produet (R. 7). A variety of explanations are offered for
this diffienlty, including the cnactment of ordinances pro-
hibiting the installation of gas burning devices which are
not approved by AGA or ‘‘ecqual’’ to appliances which
have received such approval, the refusal of unspecified local
distributors ““to provide gas for use in plaintiff’s Radiant
Burner,” and the promotion of AGA-approved produets
by local distributors (R. 7-9, 15-17).

.//
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QUESTIONS PRESENTED.

1. Whether the Sherman Aect proscribes conduet which
does mot injure the public by depriving it of competitive
conditions.

2. Whether the complaint alleges that respondents’ con-

duct has injured the public by interfering with the com-
petitive process.

3. \Whether the complaint states a claim under the
Sherman Aet in the absence of allegations that respondents
have caused injury to the eompetitive process.

4. Whether factual allegations as to the aetual effect on
petitioner of respondents’ aets can be used to characterize
those acts as per se unreasonable, without regard to the
nature and character of the acts.



SUMMARY OF ARGUMENT.

The Sherman Act’s unequivocal declaration that ‘‘Every
contract, combination * * * or conspiracy, in restraint of
trade or commerce * * * 18 declared to be illegal * * *’7 was
tempered by this Court’s holding that only “qunreasonable’’
restraints violated the Act. The concept of unreasonable-
ness was founded on a determination of the congressional
intent to interdict only those acts which prejudice the
public interest by unduly interfering with the maintenance
of competitive conditions.

Petitioner, as well as amici curiae, seek to extend the
Sherman Act beyond this traditional liinitation. That Act,
in their view, was designed for the protecetion of every
trader who imagines himself placed at a competilive dis-
advantage. The mechanism for this effort 1s to character-
iz¢ the opinion of the Court of Appeals in this case as
having established a novel and additional requirement for
Sherman Act complaints—a showing of injury to the public
separate and apart from any allegations of unrecasonable
restraint. No such distinction was drawn by the Court of
.Appeals. That Court, in emphasizing the need for a show-
g of *“such general injury to the eompetitive process that
the public at large suffers economic harm,’”’ was only
restating the traditional basis for the rule of Teason.

Petitioner’s effort to show the irrelevance of injury to
the public depends on its ability to separate that require-
ment from the rule of reason. However, since the rule of
Iﬁason ]:.133 corlls.istently been defined in terms of injury to

e public, petitioner’s attack is actually an effort to change
api) l?il:ltell; of the rule of reason itself. Neither the cases
N § the rule of reason nor the allocation of functions

en the states and the federal government made by
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Congresy
for takir
of a de1
proccss.

in cnacting the Sherman Act provide any basis
g from the rule of reason its basic requiremnent
1onstration of general injury to the competitive

Petitioner’s complaint is insufficient to state a elaiw, as
the courts below held, precisely because it does not allege
that the activities of respondents of which it complains
affected jor were intended to affect competitive conditions
in the industry. The Government, as amicus curiae, urges
that this defect is not fatal, contending that even if injury
to the public is an element of the offense proscribed by
the Sherman Act, it need not be alleged. This novel argu-
ment, rgjected by case law and commentators, flatly dis-
regards the requirement of Rule 8(a) of the Federal Rules
of Civil Procedure that a complaint contain ‘‘a short and
plain statement of the claimm showing that the pleader is
entitled [to relief.”’

There
0 Co.

ture anc

are some types of condnet which, under Standard
v. United States, 221 U. 8. 1, by their very na-
I character must be presumed to cause injury to

competi
of injur
this doe
charactc
to mainf

live conditions. As to such conduct, no allegations
y to the public are required. To bring itself u.nder
trine of restraints per se unrcasonable, petitioner
rizes the AGA testing program as a mere effort
ain the status quo iu the gas burner industry. The

effect of this program, petitioner asserts, is to deny it
access to the market place. Such a denial is said to be
one of the types of acts per se unreasonable. But ﬂ?e
manner of reasoning petitioner employs to reach this
conelusion is wholly inconsistent with the rationale of per
se restraints. To reach its conclusion, petitio.ner relies
upon the effect on it of respondents’ actix.rit.ie.s instead Of
upon the nature and character of those activities. .To clt:ﬂt
clude that an effeet, rather than the acts producing tha
effect, is per se illegal would be to strike down an endless
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number of legitimate business transactions which may have
the incidental effect of which petitioner complains. This
(ourt has never adopted such a manner of reasoning. In-
stead, it has always determined per se illegality by ref-
erence to the nature and chararcter of the acts complained
of. Petitioner’s necessary reference to the cffect of re-
spondents’ acts, rather than to their nature and character,
demonstrates that no per se restraint is present in this

case,
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ARGUMENT.

I. THE SHERMAN ACT PROSCRIBES ONLY CONDUCT
WHICH INJURES THE PUBLIC BY DEPRIVING IT OF
COMPETITIVE CONDITIONS.

A single issue dominates this case, namely, whether the
Sherman Act’s prohibition of ‘‘Every contract, combina-
tion * * * or conspiracy in restraint of trade or commerce
among the several States * * *’? interdicts conduct which
does not cause ‘‘such general injury to the competitive
process that the public at large suffers economic harm.”
(Opinion of the Court of Appeals, R, 32.)> The argument
of petitioner and amict curiae upon this issue constitntes
the most serious attack upon the ‘“rule of reason’ which
has occurred since its formulation in the Standard Oi
case. Far more is at stake, consequently, than the pro-
priety of the practices allegedly engaged in by respondents.
The issue of whether injury to the public constitutes an
element of the offense prosecribed by the Sherman Act cuts
across the statute and affects not only the economic life of
the nation, but the distribution of power between the states
and the federal government.

R

3. Petitioner expressly conceded this issue in the Court PfBAlgf
peals (Appellant’s Brief, p. 12), as noted in Respondents T Tns.
in Opposition to Petition for Certiorari (p. 3) and Pa’rmeleeA 1‘;19us
portation Company’s Motion for Leave to File a Brief as Al
Curiae (p. 5). ) .

“Onlg(rpin e)xceptional cases will this Court review a_questlgn;égt
raised in the court below.”” Lawn v. United States, 355 U. > sugi
362, n. 16. Although neither petitioner nor amici curice ?}?“ewell-
gested any reason why the Court should depart frox_n dlgr e
established rule in the present case, respondents have ¢ .
themselves to the issue because of the Court’s order grant;n.,d%]s
melee’s motion and because the brief for the United States
solely with this issue.

4. Standard 0il Co. v. United States, 221 U. 8. 1.
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Neither the petitioner nor amict curiae, 1t 1s true, eXx-
pressly challenge the rule of rcason. Their arguments
have been cast in more appealing terms. Fach suggests
hat the court below and other lower federal conrts have
erred by treating ‘‘public injury’’ as an clement of the
offense proseribed by the Sherman Act whicl is separate
from and in addition to the element of “‘unreasonable-
ness.”” Thus, each argues that the doctrine ‘‘can operate
fo jettison a complaint even if (i) plaintiff is injured and
(i) defendant has unreasonably restrained trade.”” This
argument involves a misconception of both the ¢‘public in-
jury” doctrine and the *‘rule of reason.” TFor mnearly
fifty years this Court has consistently interpreted the
Sherman Act as rendering unlawful only those agrecments
or practices which injure the public by restraining trade
m 2 manner inconsistent with the maintenance of com-
Pet'itin.e conditions. It is precisely this, and nothing more,
‘.Vhlcfl’ 15 determinative of ‘‘reasonableness.”” ‘‘Public in-
Juy” and the “rule of reason’’ are not, consequently,

separate concepts but merely different formulations of the
same concept,

th;l.‘heezﬁflort of.p_etitioner and amict curiae to bring within
doespnot pI‘OVIS‘l‘OIlS of the Sh?rmall Act conduct which
- hcatuse such' general injury to the competitive
bears stroa the public at large suffers economic harm?”’
ernmnt ﬁl;tg resemblance‘: to the position taken by the Gov-
cise the Goz years ago in the Standard Oil case. In that
200l the allernment argued that the Court was bound to
literally and .:]Illcoﬂmssmg language of the Sherman Act
dse of jud 2 "t t?n leaves no room for the exer-
20plying itgmi?);’l- b'ujr, simply imposcs the plain duty of
langnage,» 521 ibitions to every case within its literal

. U. S. at 63. Although this view was

% Potitioney”
ad Parmelge

s Brief, p. 43. See also G
. ’ * 0 ’ ’ i
Motion for Leave to File a ];:fel}?lgnas Brief, p. 7
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strongly supported by language in prior opinions, it was
flatly rejected by the Court, which held that the Act mugt
be construed and applied not literally but in ““the light of
reason’’ to

-

determine whether a particular act is embraced with-
in the statutory classes, and whether if the act is
within such classes its nature or effect canses it to be
a restraint of trade within the intendment of the act.”
221 U. S. at 63.

Rejcction of the Government’s mechanieal approach to
the construction of the Act and the determination to apply
the Aect in *‘the light of reason’’ to eases within its intend-
ment|imposed upon the Court the neceessity of articulating
a standard ‘‘for the purpose of determining whether the
prohibitions contained in the statute had or had not in any
given case bcen violated.”” 221 U. S. at 60. It is this
standard which has becn challenged by petitioner and amici
curige. For the Court held that because
¢injury to the public by the prevention of an undue
restraint on, or the monopolization of trade or com-

merce is the foundation upon which the prohibitions
of the statute rest * * *’? 221 U. S. at 7§,

the Act had condemned only

“contracts or acts which were unreasonably resfr_lg-
tive of competitive econditions * * *’? 221 U. S. at &%

Sec also United States v. American Tobacco Co., 221 U. S.
106, 179.

Two years later, Mr. Justice Holmes writing for the
Court in Nash v. United States, 229 U. S. 373, 376, referred
to the Standard Oil and American Tobacco cases as estab-
lishing .

“‘that only such contracts and combinations are within
the act as, by reason of intent or the inherent naturé
of the contemplated acts, prejudice the public mteg'
ests by unduly restricting competition or unduly 0%
structing the course of trade.”
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The standard by which the courts were to be guided in
applying the Sherman Act was made even more explieit in
Wilder Mfg. Co. v. Corn Products Co., 236 U. S. 165, 174,
by the Court’s adherence to the converse of the proposition
which had been established in its prior decisions:

“founded upon broad conceptions of public policy, the
probibitions of the statute were enacted to prevent not
the mere injury to an individual * * * but the harm
to the general public which would be oceasioned by the
evils which it was contemplated would be prevented,
and hence not only the prohibitions of the statute but

the remedies which it provided were co-extensive with
such conceptions.”’

Subsequent decisions have not departed from this view.
They have served only to reinforce the conelusion, now
accepted as the very foundation of the Sherman Act, that
it is to be applied to achieve ‘““the serious purpose with
which it was framed,’’ proteetion of the public by suppres-
sion of “‘real interferences with the free flow of commerce

among the states * * *** Industrial Ass’n v. United States,
26870. 8. 64, 84,

The purpose of the Act to protect the public by mainte-
nTan'ce of “competitive conditions,”’ Standard 0il Co. v.
United States, supra, at 58, and its limitation to this pur-
gose, has been‘emphasized in a number of decisions of this
2;3;11%- STI;;sl’ in Chicago Board of Trade v. United States,
L a- rl;l Ethe Court refused to condemn as unreason-
" purchageeo tl.le Board of Trade requiring its members
B srncg, tg;alm, d.urmg h01-1rs when the Board was not
o ses;iﬁ © price established at the close of the pre-
vy N Foremost among the reasons for its de-

1 was the fact that the rule applied

“t
angl ?:lt};latsmall part of the grain shipped to Chicago
does not: Olnly during a part of the business day and

PPly at all to grain shipped to other markets

8
(and hence] the rule had no appreeiable effect on gen-
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eral market prices; nor did it materially affect the

total volume of grain coming to Chicago.” 246 U. §.
at 240.

Stmilarly, in Appalaclian Coals, Inc. v. United States, 288
U. S. 344, the Court reversed a judgment condemning the
usc of| a common sales agent by competing producers partly
because ‘“‘the developed and potential capacity of other
producers will afford effective competition.’”” 288 U. 8.
at 376.

Significantly, in both Board of Trade and Appalachian
Coals the challenged practices might well have produced
injur}[ to an individual trader. In neither case, however,
did the Court consider this factor as relevant to its deter-
minatjon of whether the challenged practices were reason-
able. |The primary factor determinative of reasonableness,
the Court made clear in cach instance, was whether the
restraint upon trade was inconsistent with the maintenance
of competitive conditions in the industry. And, in eafch
case the Court refused to condemn the challenged practice
as unreasonable—and hence unlawful—precisely becal'lse
it did|/not stifle competition in the industry. The rest.ra}nt
would not, in other words, injure the public by depriving
it of the benefits of competition.

Thdse principles were again applied in Radovich v.
Natiomal Football League, 352 U, S. 445. In that case the
plaintiff, a professional football player, alleged that he had
been black-listed by the defendants, the National F?otball
League, and its members and affiliates, becausc of. h1‘S pre-
vious employment by a rival league. The black-listing of
the plaintiff, the complaint alleged, was incidental fo 2;
conspiracy by the defendants to monopolize profession?
football. It was part of the conspiracy to boyeott the A_“'
America Conference [the rival league by which plaintif
had been employed] and its players with a view to ‘1ts
destruction and thus strengthen the monopolistic position
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of the National Football League.”” The complaint thus
alleged not merely an interference with the private right
of petitioner to engage in his chosen profession, but a
eonspiracy to monopolize the entire industry by eliminating
copetition from the sole existing competitor. In revers-
ing dismissal of the complaint, the Court rejected the no-
ion that any injury to the public other than that flowing
fom an unreasonable restraint of trade must be alleged.
Simultaneously, it reaffirmed that the complaint must be
“tested nnder the Sherman Act’s gemeral prohibition on
measonable restraints of trade * * *7? 352 U. S. at 453,
2 requirement to which it gave content by quoting the
following passage from Apex Hostery Company v. Leader,
310 T. S. 469, 493:
“The end sought was the prevention of restraints to
free eompetition in business and commercial trans-
actions which tended to restrict production, raise prices
or otherwise control the market to the detriment of
purchasers or consumers of goods and services, all of

which had come to be regarded as a special form of
public injury.”’ (Emphasis by the Court.)

Consequently, Radovich does not, as petitioner and amici
Cu:ime.contend, represent a departure from prior decisions
?n_ dispense Witkf the necessity of alleging or proving
njury to the public in private antitrust actions.
othE;Z}::s ssft t}flle decisions discussed above, and numerous
Tt‘straints \avh.ls;l 'th.at the Sherman Act is violated only by
et ¥ .1(.! IIIJ“III'G the public by depriving it of com-
¢ conditions in any line of commerce. Injury to the

publie, th .
Lo erefore, far from beiug a separate requirement

s th
~ ° Very essence of unreasonableness.

6. E. o
Wy ng gﬂgigt{lle Farms, Inc. v. American Crystal Sugor Co.,
¢ Tecovered e In which the court beld that treble damages may
bas been violateéeir the Sherman Act only if ‘‘the statute’s policy
it forbids for the “ﬁ.ma“ner to produce the general consequences
Individygly « . Public and the special consequences for particular
which it was intended to prevent.
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In itandard Oil the Court rccognized that there were
certain agrcements or practices which, because of their
‘‘nature and character’ created ‘‘a conclusive presump-
tion which brought them within the statute * * **2 991 U.8
at 69. Such restraints, commonly referred to as per se
unreasonable, differ from restraints whose illegality is
dependlent upon their unreasonableness precisely in that
they are *‘illegal without claborate inquiry as to the preeise
harm Jthat they have caused * * *?’ Northern Pac. R. Co. v.
United States, 356 U. S. 1, 5.

The recent deeision of this Court in Klor’s v. Broadiay-
Hale Stores, 359 U. S. 207, upon which petitioner and amici
curia,ﬂ rely so heavily, was based upon just this distinetion
between practices which are per se unreasonable and those
whose legality depends upon whether or not they are rea-
sonable in the circumstances. Klor’s, it will be recalled,
was }local rctailer of household appliances which was

allegedly the victim of a concerted refusal to deal by &
number of manufacturers and distributors. The Court held
that the complaint stated a claim under the Sherman Act
even though the undisputed facts revealed that there had
been no injury to the public by lessening of competition.
Far f;Fom representing a departure from the rule of res-
son, However, the Court’s decision in Klor’s constituted
a reaffirmation of the rule. The Court was careful to point
out that the plaintiff had alleged a concert of action among
the defendants of a type which prior decisions had hranded
per se unreasonable. Consequently, the complaint was suf-
ficient even though the public had not been injured, for

““As to these classes of restraints, the Court noted

[in Standard Oil], Congress had determined its OFL

criteria of public harm and it was not for the courts to

decide whether in an individual case injury had actually
occurred.”” 359 U. 8. at 211.

In so holding, the Court merely applicd, as its opinion
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- dicates, the concept of per se unreasonablencss formulated
in Standard Oil and consistently adhered to during the past
halé century. Significantly, however, by contrasting with
the situation before it those t¢agreements whose validity
[depends] on the currounding circumstances,”” the Court
reafirmed the obligation of ‘‘the courts to decide whether
i1 an individual case injury had actually occurred’’ in all
cases in which an agreement or practice which is not per se
mreasonable is involved.” 359 U. 8. at 211.

Petitioner’s reliance in this context upon the truism that
“The law is its own measure of right and wrong * * * and
the judgment of the courts carnot be set up acaingt 1t
o+ o9 Sfandard Sanitary Mfg. Co. v. United States, 226
U. 8. 20, 49, represents futile question-begging. The error
of this argument, as the Court stated in Standard O, “lies
in assuming the matter to be decided.”” 221 U. 8. at 63. Of
course the courts cannot hold that an unreasonable restraint
of trade is not to be condemned because its consequences in
a particular situation are beneficial. Cf. Fashion Origi-
nators’ Guild v, Federal Trade Comm’n., 312 U. S. 457.
The q.uestion, however, is not whether an unreasonable
:E:t;?ﬁ;:h;ﬁ l%:)h;J.;;l(:orldemned 'beefluse it does not in.ju%‘e
e meani;lo- o S };3; Ia:l ;'Esit&ralr{t 18 unreasonable, within

g ct, if it does not ‘‘cause such

general injury to the competitive process that the public
at large suffers economic harm.”’

doftl.:i]:lljr:g, }l)gtitioner’s argument that the public injury
st Ofotllll he aba:ndoned because it 1s merely an ex-
Pet'tionen? ¢ f:ourts ‘““personal antitrust predileetions,’’
_-honer’s Brief, pp. 4546, evinces a misunderstanding

. T - e .
nOn-perhsi caorré’gn_umg vitality of the public injury doctrine, in the
nized both b thm which it is properly applicable, has been recog-
v. Douglas onb e lower courts and commentators, See, e.g., Rogers
Recent DeveIOP(I:Ligtl;B d g Trade, 266 F. 2d 636 (5 Cir.) ; Handler
813 (1959) 's 1 Anfitrust Law: 1958-1959, 59 Col. L. Rev.
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not oply of the rule of reason but, in a wider context,
of the¢ very process of judging. Unless a statute is self-
defining, clarity which even petitioner does not claim for
the Sherman Act, some standard must be employéd by
the cqurts to determine whether it has been violated, Be
ginning with its deeision in Standard il this Court has
repeated time and time again that the standard for de-
termining whether or not the Sherman Act has been vio-
lated |is whether the challenged practices frustrate the
Congnessional purpose to achieve and maintain competi-
tive conditions in interstate commeree. This, and no more,
is the rule of reason. As stated by a leading authority on
the a}titrust laws:

““‘those restraints which have traditionally been re-
garded as unlawful per se have been so classified be-
cause of their inherent capacity to injure the public.
*T* * But apart from these classic instance.s .of 1n-
trinsically anti-competitive practices, public injury—
that is, a substantial interference with ecompetition
i the relevant market—must be demonstratgd as a

atter of fact. This is just another way of saying that
the rule of rcason comes into play whenever the re-
straint falls outside the per se category. Unless j[he
public is likely to be injured through a deprivation
of the fruits of a competitive order, the restraint is
not unreasonable.’”” Handler, Recent Antitrust De-
velopments, The Record of the Ass’n of the Bar of
tl:1e City of New York 426 (1958).

II. THE COMPLAINT IN FAILING TO SHOW INJURY Tz
THE COMPETITIVE PROCESS FAILS TO STATE
CLAIM UPON WHICH RELIEF CAN BE GRANTED.

Judged in accordance with the foregoing standards the
complaint is insufficient as a matter of law.
In the Court of Appeals petitioner argued that its eom

plaint adequately set forth injury to the public by aneglztg
that the public had heen deprived of a superior produt
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(Appellant’s Brief, pp. 14-15).° Viewed ac.,;ainst th?s.back-
ground, it is apparent that those passages in tlie opinion of
the Court of Appeals which point out the failure of the
complaint to allege ¢‘that the public has been deprived of
a product of over-all superiority,”’ represent mot that
Court’s view of the requircments of the publie injury doc-
trine, but a rejection of petitioner’s assertion that the com-
plaint does allege the superiority of its product over those
presently available on the market.’ Petitioner’s eriticism
of the Court of Appeals opinion and its related effort to
diseredit the entire public injury doctrine because of these
passages is, therefore, wholly without warrant.

The adequacy of the complaint to allege injury to the
public, as petitioner now appears to recognize, is not de-
pendent upon whether its product is superior to appliances
now on the market but upon whether it alleges that the
public has been deprived of competition in the relevant line
of commerce.'® Construed in the light most favorable to

8. The structure of the complaint and the petition for a writ
of certiorari also indicate that prior to its present brief, petitioner’s
PESl‘glon had been that the public was injured by an inability to
gisam a superior product, See paragraph 8 of the Complaint (R.
"I4) and Petition for Writ of Certiorari, p. 14.

past]':eutTPe correctness of the Court of Appeals’ conelusion is ap-
014) {)om_ an examination of paragraph 8 of the complaint (R.
prudv:ct- ie::n}:loner has not alleged the over-all superiority of its
peting e as alleged that the Radiant Burner is better than com-
T p;]};i outets because of certaln specified characteristies. With-
leged innb 0 consider the engineering soundness of the prineiples
which {he Izafﬂglrﬂ_ph 8, it is obvious that a host of other factors, of
termine th Omfp aint makgg no mention, must be considered to de-
stated b etﬁa eéy, durability and efficiency of a gas appliance. As
urner b}éttere‘ ourt of Appea_ls, ‘“Although plaintiff claims its
a5 durgblo o 1:11111 safety and efficiency from certain standpoints and
lish that thy 1 g;a r:pproved by AGA such allegations do not estab-

, . mentioned are th 4 inativ
over-all quality or afety” (B 33, e only ones determinative of

10. fe
ourt a?; t;‘:zu]?&n}; also, therefore, the petitioner urges upon this
Court of Appeals, or reversal, an argument not presented in the
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petitioner, however, the complaint is wholly devoid of alle.
gations tending to show any diminution of ““the play of
* * * contending forces’’ which is the very essence of com.
petition. United States v. American Oil Co., 262 U. §.
371, 388. It alleges, at most, that respondents have been
guilty of interference with petitioner’s business relation-
ships. Such conduct is perhaps a tort under state law,
Prosser, Torts 745-60 (1955), but under the circumstances

alleged in the complaint it is not a violation of the Sherman
Act.

The complaint contains not the slightest indication that
the activities of respondents of which petitioner complains
have had the slightest effeet on competitive conditions in
the industry or that they were intended to have any such
effect. Indeed, it suggests quite the contrary, for it re-
veals that ‘‘hundreds of manufacturers * * * scattered
throughout at least thirty states’’ are engaged in COI]Elpe-
tition for a rapidly growing market (R. 5-6). And, since
the complaint does not charge that the testing program
and related activities had the purpose or effect of restnc?-
ing entry (other than of petitioner) into the industr)-‘*, it
may be assumed also that the public has not been deprived
of the benefit of that stimulus to competition which resuls
from free access to the market. There is, moreover, not
even a hint in the complaint that the activities of respond-
ents of which petitioner ecomplains are part of a sche.mtfa to
fix prices, restrict produection, divide markets, or similar
anti-competitive purposes. In short, the complaint charges
nothing other than conduct injurious to petitioner. .'.I‘he
public interest in the maintenance of effective compefltm’
so far as the complaint reveals, has not been affected in the
slightest degree. o

Perhaps in recognition of the complaint’s insufficienciés

in this regard, the Government urges that even if EIJ:Z
to the public is an element of the offense proscribed by
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Sherman Act, it need not be alleged in the complaiut. This
novel argument, in fotal disregard of the requirement of
Rule 8(a) of the Federal Rules of Civil Proeedure that the
complaint must contain t¢q short and plain statement of
the claim showing that the pleader is entitled to relicf,”
s without support in any decision of this Court and has
been flatly rejected by commentators. As stated by DPro-
fessor Moore (2 Moore’s Federal Practice 1633) in his
discussion of Rule 8(a):
“The pleading still must state a ‘cause of action’ in
the sense that it must show ‘that the pleader is entitled
to relief’; it is not enough to indicate merely that the
plaintiff has a grievance, but sufficient detail must be
given so that the defendant, and the court, can ohtain

afair idea of what the plaintiff is complaining, and can
see that there is some legal basis for recovery.”

Such a requirement is of particular necessity in cases In
t].le federal courts under their ¢“federal question”’ jurisdie-
tl.on. The power of the district court to consider peti-
tioner’s alleged grievance against respondents was de-
pendent upon whether that grievance was cognizable under
fedcral‘ law, and in particular the Sherman Act. If the
Gefermination of whether petitioner has a claim against
respondents is, as we believe, dependent upon whether
f»hi?l‘e.has heen ““general injury to the competitive process,’’
it i Inconceivable that the complaint should be considered
sufficient in the absence of allegations to that cffect.

Wl;‘?:]llt}[l;r éiadovich“ nor Employing Plasterers,’* upon
ot c:m overnment 1:ely to establish its argument, sug-
i Ill'a;y conch}smfl. In Employing Plasterers the
ot ad been .dlsmlssed by the district court, even
_OUgh an effect on interstate commerce had been alleged

0 ¢onel
—-—-—.._ES_O_rZ terms, because ‘‘there was no allegation of

11 y .
I -g':f:vwh v. National Football League, 352 U. S. 445.
+ Umiled Stales v. Employing Plasterers Ass’n, 347 U. S. 186.
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faqgt’’ showing an interference with interstate commerce,
Reversal was predicated upon the ground that under the
Federal Rules ‘‘allegations of fact’’ as distinguished fro
‘“conclusions of the pleader’’ are unnecessary:

‘““where a bona fide complaint is filed that charge
every eclement necessary to recover, summary dis.
missal of a civil case for failure to sct out evidential
facts can seldom be justified.”” 347 U. S. at 189.

The Court was carcful to note that the complaint before it
indluded ‘““every essential to show a violation of the Sher-
man Act.”” Ibid. Far from supporting the Government’s
ar}ument, therefore, Ewmploying Plasterers requires its
rejection.

The same is true of the decision in Radovich. In that
case, as we have noted previously, the Court, in reversing
dismissal of the complaint, rejected the notion that any
injury to the public other than that flowing from an o
reasonable restraint of trade must be alleged. But, simul-
taneously, it reaffirmed that a complaint must be “tested
under the Sherman Act’s gencral prohibition on unreasor-
able restraints of trade * * *’’ 352 U. S. at 453.

n combination, Employing Plasterers and Rad.ovtch
esglﬂblish that a complaint must allege ‘‘cvery essential t0
show a violation of the Sherman Act’’ and that one of
those essentials is the ‘‘unreasonableness’” of the restramt
It is because of its failure to meet those requirements that
the complaint in the instant case is insufficient.

III. PROMOTION OF THE PUBLIC INTEREST BY Mgg-
TENANCE OF EFFECTIVE COMPETITIVE C0 Tﬁ
TIONS AND NOT THE PROTECTION OF va:cT
RIGHTS IS THE PURPOSE OF THE SHERMAN

The underlying issue in this case is whether the ShET‘;’f
Act shall continue to be applied in accordance with “th¢
serious purpose with which it was framed,”’ Iﬂdusm‘f
Ass'n v. United States, 268 U. S. 64, 84, or whether !
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shall be converted into a foderal code of commercial torts.
The importance of this issue is manifest. Determination
of whether the Sherman Act is violated by conduct which
does not cause *such general injury to the economic proc-
ess that the public at large suffers economic harm’’ consfi-
tutes, in large measure, a determination of the respective
fmetions of the state and federal governments with re-
spect to the regulation of commerce.

Congress can, no doubt, in the excreise of its plenary
authority over interstate commerce, provide machinery for
the vindication of purely private rights. But, ‘‘duc regard
for the presmppositions of our embracing federal system,
including the prineiple of diffusion of power * * *’7 San
Diego Unions v. Garmon, 359 U. S. 236, 243, imposcs upon
this Court the duty of avoiding the extension of federal
power into areas of traditionallvy local concern in the ab-
sence of a clear indication of contrary Congressional pur-
pose. Cf. Arroyo v. United States, 359 U. S. 419.

. One.of the underlying functions of the rule of reason
is to. limit application of the Sherman Act to matters of
pubhc.concern. Significantly, rejection of the literal inter-
pretation of the Sherman Act which had been urged by the
Government in the Standard Oil case was based in part
fl‘Pon the fact that such an interpretation would have
Ofcahl;:d any a‘ct done _’ * * anywhere in the whole field
- aél activity to be illegal if in restraint of trade * * *’
oy S 0 i’aat 610. The Act was, however, not intended to
. Eh ts purpose was to eliminate from interstate
i tose restraints .of trade ‘‘which injuriously
Row 2456111 ;Irest of the United States. * * *’’ 21 Cong.
promotion- . :]:etzﬁbﬁ?:::f;zn of indi.vidual rights, but

re by maintenance of effec-

tive competitiy ™
e conditions was the great .
gTesg Sought to g Chieve. g end which Con-

The i
¢ mtent of Congress to limit the federal government’s
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role in the protection of commerce to the elimination of
restraints which have an impact upon the public is further
demonstrated by the requirement in the Federal Trade
Commission Act that the Commission find ““that a pro-
ceeding by it * * * would be to the interest of the publie”
before it issues a complaint for unfair competition® 3
Stat. 719, as amended, 15 U. 8. C. §45(b). In Feder
Trade Commission v. Klesner, 280 U. S. 19, this Court,
through Mr. Justice Brandeis, set aside an order by the
Commission requiring the respondent to cease and desist
from using, in connection with the operation of his busi-
ness, the name of a competing business. The order was
unjustified, the Court lbeld, because even though the re-
spondent’s competitor may have been injured, there was
no indieation that respondent’s unfair competition had pro-
duced an effect on the market injurious to the public. The
Court noted that action by the Commission would be justi
fied if ‘“the unfair method employed’’ injured the public
by threatening “‘the existence of present or potential com-
petition,’” but ‘‘the mere fact that it is to the interest of
the community that private rights shall be respected is not
enough to support a finding of public interest.”” 280 U S.
at 28. The public interest in the vindication of private
rights is adequately protected by state law.

The Sherman Act, of course, differs from the Federal
Trade Commission Act in providing a private remedy, but
the difference is one of procedure rather than substance
for the private enforcement provisions of the former are
merely ‘‘the means chosen’’ to ‘“cnlist ‘the business pllbll.ﬁ
» * * a9 gllies of the Government in enforcing the ant-

13. In Klor’s, at p. 211, n. 4, the Court observed thatf{lﬁg
Sherman Aet should be contrasted with [this reqmrer_nenf_:]_ﬂh the
Federal Trade Commission Act ®* * *’! The context 1n whie o
observation occurs clearly indicates that the required eorlltr::; o
with agreements or practices which are per se¢ unreasonable

the Sherman Act.
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rust laws? * * ** Report of the Attorney General’s Na-
vonal Committee to Study the Antitrust Laws 378 (1935).
Private actions, as the Government points out in its brief
(p. 4) are merely & “‘supplement to governmental enforce-
nent of the statute.”” The proecdural variations in the
tvo statutes cannot, however, obscure the fact that the
rule of reason’’ and the ““publie interest” requirement of
e Federal Trade Commission Act have traditionally
served the same purpose, the limitation of the two statutes
fo situations where the public is adversely affected. The
protection which each affords to private persons is merely
ncidental to this central purpose. Federal Trade Com-
mission v. Klesner, 280 U. 8. 19, 27; Wilder Mfg. Co. v.
Core Products Co., 236 U. 8. 165, 174,

These principles have been consistently adhered to by
this Court for nearly a half-century. To depart from them
new would not only cast into oblivion an enormous bulk
of reported decisions but, by making of the Sherman Act
merely another statute for the vindieation of private
rights, materially alter the distribution of power intended
by Congress between the states and the federal govern-
ment. Almost every commercial tort may be said to in-
:;0179;0!116 “restraint’’ upon commerce. Commercial brib-
01:2 c;i?arf-.geﬂ}ent of a competitor’s product, enticement
ot 1fse ltor’s employees and numerous other acts may
niury 1::::3 from one trader to another. The resulting
fore. i1 1 t}? the public l?ut to a single individnal. Here-
cuch \:.'mno e states which %mve provided remedies for
Rhethor » :S E;nd, even more important, have determined
shsence of 610 the c'hallenged conduct is wrongful. In the
lfion of Suc;)ln;g;'lr;tstmonz}l determination that federal regu-
e regard for sta(:-l.;,s ;S Necessary in the publie interest,

: ectsts and our federal system re-

Qures that this Coy . )
rt reject petit) ’ .
them under the Sherman ;Jlict. petitioner’s effort to bring
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IV. THE COMPLAINT DOES NOT STATE A PER SE VIo.
LATION OF THE SHERMAN ACT.

Faced with its failure to show *‘general mmjury to the
competitive process,’’ petitioner has attempted to reinter-
pret the per se doectrine to fit its complaint. I it could
accomplish this aim, the complaint would state a cause of
action, since under Klors v. Broadway-Ilale Stores, 339
U. 8. 207, injury to the public is conclusively presumed
once a per se violation of the Sherman Act is shown.

To show the similarity of this cause with Klors, peti
tioner analogizes the refusal to grant the seal of approval
to the refusal to sell goods struck down in Klors. We
submit that the analogy simply does not fit. Goods are
the things of commercial competition; without them com-
merce does not ecxist. The scal of approval, however, is
not a thing of commeree. Unless more is shown, a cour-t
could not find an effect, much less a restraint, on compet%-
tion from the mere inability to obtain the seal. As pet-
tioner scems to realize, it is only by alleging that denial
of the seal affected its competitive status that it can state
any kind of Sherman Aect violation. Once reliance is plac.ﬁd
upon effect, however, it is apparent that a per se restraint
is not stated.’

14. Petitioner also argues that historically the rule of reasor;
was never intended to apply to a restraint ‘‘which has the plnl'PO:O
and effect of excluding rivals * * *’7 and ‘‘is m'tended 021;’},:;0)
maintain the status quo * * *’’ (Petitioner’s Brief, PH't “But
Therefore, petitioner urges, this must be a per se restrai]llr_l T
if proof of actual purpose or intent is a means of esta ‘?d he 8
per se offense, proof of a contrary purpose or intent w‘gu'ther o
means of showing the absence of a per se restral_nt. }‘3161_ w0 s
permitted in an actual per se case. The very meanmng ?h p the act
that illegality follows without regard to the reasons wiy t
was performed. o

Pelzitioner s assertion of an intent only to maintain the i}itrl:;gég
would thus justify respondents’ proof that satisfactory pe dustry
of gas appliances is important to all segments of thedgas the mar-
sinece publie reaction to appliance failures tends to reduce



25

The difficulty with petitioner’s argument 1s tl:.lat it al.:—
tempts to shift the per s¢ doctrine away from its tradi-
tional rationale. Application of the per se test has always
depended on the nature of the restraint, not on its effects.
Once an analysis of effcct on competition is made, the
case becomes, almost by definition, a non-per Sse casC.
United Slates v. Trenton Potteries, 213 U. 8. 392, for
example, held a price fixing agreement per se unreason-
ible because the Court, as a matter of logic and law, was
able to say that price fixing comprised an unreasonable
restraint. This conclusive presumption was imposed cven
though the defendants offered to prove that, in fact, no
¢ffect on competition had occurred. 973 U. S. at 397. In
s0 holding, the court was applying the reasoning of Stand-
ard 0il v. United States, 221 U. S. 58, 65:

“That is to say, the cases but decided that the natire
and character of the contracts, creating as they did a
conclusive presumption which brought them within the
statute, such result was not to be disregarded by the

substitution of a judicial appreciation of what the
law ought to be * * *»’ (Emphasis added.)

Petitioner seeks to shift this basic logic of the per se
vases, and to make per se unreasonable any arrangement,
irrespective of its ‘‘nature and character,”” which has the
effect of foreclosing a trader from any substantial market.
iﬁzr;:;? of petitioner’s argument is a quotation from
Tt tional Salt Co. v. United States, 332 U. S. 392, 396:
ay < En;;as_onable, per se, to foreclose competitors from
I-nter:ats‘ ni;lfg market.”” Respondents cannot agree that
deﬁnino-wm alt repr.esents a shift from prior decisions

g per se restrainfs. The case concerned Interna-

ket bo 3

l‘estrictlilo]{:rasg?s appliances and for the fuel itself. Self-imposed

eyed an i (())rtrganufaetu_rmg standards and materials have thus

£ fucled apotine nt pE{rj; in the growth in public acceptance of

actual purpocs s dcgs. We agree with petitioner that respondents’

on the nd ntent is relevant to the ecase, But it is relevant
e of reasonableness, not the issue of per se illegality.
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tional Salt Company’s practice of forcing lessors of its
patented salt dispensing machines to purchase from it all
of the salt to be used in the machines. This tying together
of separate products, attacked under both Section 1 of the
Sherman Aet and Scetion 3 of the Clayton Act, was found
per se unrcasonable. But the naturc of the restraint in
volved, the tying of salt to its patented salt dispensing ma-
chines, and not the effect of foreclosure, was the basis of
decision in International Salt. As the Court has sinee
said, in Standard Ol Co. v. United States, 337 U. S. 293,
306

“In the usual case only the prospect of reducing com-
petition would persuade a seller to adopt such a con-
tract and only his control of the supply of the tymg
deviee, whether conferred by patent monopoly or
otherwise obtained, could inducc a buyer to enter
one.’’

The dicta in International Salt reveals the extent o
which the nature, rather than the effect, of the restraint
controlled the decision. The Court stated that a lease pro-
vision predicated on legitimate standards of quality for
salt to be used in the machines would not have been illegal
The vice of International Salt Company’s clause was'ﬂ_lat
competitors were ‘“shut out of the market by a provision
that limits it, not in terms of quality, but in terms of a
particular vendor. Rules for use of leased machinery must
not be disguised restraints of free competition, fhoflgh
they may set rcasonable standards which all SUPPh_eTS
must meet.”” 332 U. S. at 398. Rules relating to quahty,
of course, would still have been restrictive from the VleW;
point of any seller of salt who did not meet them. Bﬂt
this kind of foreclosure, the Court indicated, WOU](% HE
have been per se illegal. The difference can only be Just:
fied by reference to the ““nature and character’” of the ac
involved.

That International Salt does not stand for the bald prop
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ssition that foreclosure from the market leads to per se
ilegality was firmly established in United States v. Co-
lumbia Steel Co., 334 U. S. 495. The United States there
sought to enjoin United States Steel Corporation’s pur-
chase of Consolidated Steel Corporation. Consolidated
Steel engaged in structural and plate fabrication; it pur-
chased from others the rolled steel used in its fabrication
operations. United States Steel was a major seller of
rolled steel. The Government’s contention was that the
purchase of Consolidated would foreclose all competitors
of United States Steel from supplying any of Consoli-
dated’s requirements for rolled steel. ‘‘Such an arrange-
ment, it is claimed, excludes other producers of rolled
steel products from the Consolidated markef and consti-
tutes an illegal restraint per se to which the rule of rea-
son is inapplicable.”” Unifed States v. Columbia Steel Co.,
34 U. 8. 495, 519. The Government’s contention was
rejected by the Court:

“The legality of the acquisition by United States
Steel' * * * depends not merely upon the fact of that
a_cqmre:d control but also upon many other factors.
Exclusive dealings for rolled steel between Consoli-
dated and United States Steel, brought about by verti-
cal mtegration or otherwise, are not illegal, at any
rate until the effect of such control is to unreasonably

restriet the opportunities of competi
! etit
their product.’” 334 U. S. at 524. petfiors fo market

The .fact. of foreelosure thus was not sufficient to prevent
application of the rule of reason,

Nor can per se ille

» gality be established by petitioner’s

) ’;izie cato issociated Press v. United States, 326 U. S.
any membesre 0; 1:111 Ai’s By_L.aWS’ which effectively granted
netmbership in A_; P the right to bar a competitor from
At Memberghip, § violative of Section 1 of the Sherman

CrStip In AP was a prerequisite to obtaining
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any of the news distributed by it, and to obtaining pey;
directly from any of AP’s twelve hundred members,

Factually, the case bears no resemblance to the ease g
bar. AP’s By-Laws were specifically designed to diserip.
inate against potential competitors of present members
Applicants for membership who would not be competitive
with any present member could be elected by the Board of -
Directors. But the Board had no power at all if the ap :
plicant would be competitive with an old member. Unles
the old member consented, such an applicant was subjer
to an onerous assessment of dues and had to obtaln th
approval of a majority of all AP members. This virtul
veto power, vested only in competitors of an applicaat,
was the crucial feature of the arrangement. The Distrid
Court’s decree, specifically approved by the Court, deslt
principally with this point. It provided: |

‘‘that nothing in the decree should prevent the
adoption by the Associated Press of new or amendd
By-Laws ‘which will restrict admission, provided tha':- ,
members in the same city and in the same “feld”
(morning, evening or Sunday), as an applicant

i i 1th, any
shall not have power to impose, or dispense with, o
conditions upon his admission * * *’?” 326 U. 8. at 2L

No similar power, obviously intended to vestrict compet:
tion, is exercised by AGA or any of its members.

Associated Press v. United States is also i{lapposﬂe a:
a matter of legal analysis. The Court’s opinlon do‘els :0[
consider whether the restraint involved was per s¢ il el,,a‘.
The Court had the benefit of, and utilized, .sPemﬁc ﬁndmf;
of the District Court as to the market position of APe:iﬁc
its members, 326 U. 8. at p. 9, n. 4; p. 11, I. .7; th;;ij g
anti-competitive intent of the By-Law provisions, denjai y
at p. 11, n. 7; and the effects on competition of gn P
membership, 326 U, S. at p. 12, n. 8. These esfraint
to the unreasonable effects on commerce of the T
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far exceed those required in a per se case. The case thus
cannot be used to establish per se illegality here.

The Court in Associated Press could have found that the
contractual inability of AP’s twelve hundred members to
sell their own spot news tfo any non-member amounted to
a concerted refusal to sell, and was thus per se illegal.
That refusal was not, however, the primary thrust of the
restraint: the ability to purchase the consolidated AP
report was much more important to potential competitors
than the ability to purchase spot news from individual
newspapers. In voiding restrictions on access to that
report, the Court chose to deal with a more complex issue
than a simple refusal to sell and to apply an analysis more

comprchensive than that required in a simple refusal to
sell case.

Petitioner’s complaint similarly eontains allegations con-
cerning the refusal to deal with those who purchase Radiant
Burners (R. 7). That refusal is not, however, the focus
of I?etitioner’s grievance. Radiant Burners’ alleged diffi-
?ulhes have a broader scope; they result from its initial
mal.oility to secure the AGA seal of approval. Thus here,
8 dssociated Press, the economic activity with which
the complaint is really concerned is the whole complex of

flllegations. contained in the complaint, rather than any of
its allegations taken separately.

thzvgj ];Z:lliudfat then that petitioner cannot establish that
aounts tos.; 1 allege.dly .faces in marketing its product
A, Petitc pe:: s¢ violation of Section 1 of the Sherman
to the ory dI;;r :S.concept of market foreclosure is alien
dosure reagltc Fltmn of a per se restraint. Market fore-
2 simple rom a wide variety of acts, ranging from

contract to sell goods to the complete monopoliza-
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tion of a market. To change from emphasis on the natyre
of the act to emphasis on its effect would be to expand the
per se doctrine to cover every aet within the scope of
Scetion 1 of the Sherman Aet.

CONCLUSION.

For the reasons stated above, the Judgment of the Court
of Appeals should be affirmed.’

Respectfully submitted,
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15. 1In the lower courts, the manufacturer and pipeline Cﬁmpiﬁﬁ‘;
defendants urged dismissal on the further ground that the ?he}
allegation connecting them with the alleged offense was that{.on's
were members of AGA, and that this alone, without any allega;in-
that they had engaged in or had knowledge of illegal a}cts,lwoaf it
sufficient to support a claim against them under Seetion ©of the
Sherman Act. The Conrt of Appeals, in affirming d]S.mISSE:; it
complaint for failure to show injury to the public, did tlllo if this
necessary to reach this alternative ground. Consequen {Vh’e cquse
Court reverses the decision of the Court of Appeals, lterms-
should be remanded to that court for disposition of the 3

tive ground.






