.l
i

}

w1 eg ' [
w,{r-"\.R‘ i‘_} ; .

¢ T

B

Sugrrme Court of the Uil States

OcTtoBER TERM, 1935

No..263

THE SUGAR INSTITUTE, INC, THE AMERICAN
SUGAR REFINING COMPANY, MARGARET
A. JAMISON, ET AL,

Appellants,
7.

THE UNITED STATES OF AMERICA,
Appellee.

ArreaL FroM THE Districr CourT oF THE UNITED
STATES ¥OK THE SOUTHERN DISTRICT OF NEW YORK.

BRIEF FOR APPELLANTS.

Jouxn C, Iicains,
Solicitor for Appellants,

SULLIVAN & CROMWELL,
Epwarp J. McGraTTY, JR.,
Of Counsel.



Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


INDEX

PAGE
OPINION OF THE COURT BELOW.............. 1
STATEMENT OF THE CASE.........vvvvenennen 1
A. The Nature of the Case. . ........c.ovinnvenn 1
General Importance of the Case.............c.vvs 2
Attorney General's Change of Attitude............ 3
The Length of the Brief........oocvavivnaninnnn 4
. B. General View of the Issues at the Trial and the
Decision «.cvovevrnervn i iarrairracraens 4
t. Alleged Agreements to Raise and Maintain Prices
and to Allocate Production and Territory....... 4
2. Alleged Purposes and Tendencies of the Defend-
ants’ Activities. ..., .. cvvt it 5
SPECIFICATION OF THE ASSIGNED ERRORS. ... 5
SUMMARY OF UNDERLYINGISSUES............. 6
ARGUMENT ....... . ittt naananans 7
I. THE PURPOSES AND GOOD FAITH OF DE.
FENDANTS IN FORMING THE INSTITUTE
AND ADOPTING THE CODE OF ETHICS.... 7
A. The Findinga as to Motives. ... ........... 7
The Mental Attitude of the Trial Judge........ ol
B. P.re-lmtitute Conditions—the Secret Conces-
sion System and Its Effect Upon the Industry 12
No Economic Basis for Concessions............ 17
The Tendency to Monopoly Among Distributors 18

Effects of Secret Concession System on Refiners


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


IL.

(3

13

C. De;fendants’ Purposes in the Formation of the
Institute .

..............................

Ojther Purposes in Forming the Institute
Wasteful Practices

-------
...........................
.................

D. T]:w Formation of the Institute and Relations
with the Department of Justice............

THE OPERATION AND EFFECT OF THE
BASIC AGREEMENT THAT SUGAR SHOULD

BE SOLD ONLY UPON OPEN PRICES AND

TERMS, WITHOUT DISCRIMINATION AMONG
CUSTOMERS .............. e

A. The Basic Agreement........ Veeveenasane

B. Marketing System and Price Announcemenis
b?éfore the Institute.................... .
S;Jgar Moves” . e i
A Completed “Move”, .......ccoiriiiiuianien
A “Spiked Move”. ... ... ciiiiiiiiiiees
Little Sugar Purchased between “Moves”......
"Moves" and Secret Concessions. .. ...o.cveveeins

C. The Price Reporting System of the Institute..
The Only Innovation...........coveveeeevern-
No Price Comments or Propaganda by the In-

1431031
The Three O’Clock Rule.........c..ooiveivins
RePTicing” ot e
General Effects of Institute’s Relaying Price An-

NOUNCEIMENES .\ uvvs v rtnnsurorsasnaensos o
No Price Agreements or Collnsion among De-

fendants..... ..ot

D. The Trial Court’s Fundamental Error as to
Price Announcements ............csrccss
Defendants did not in terms agree to sell only

on prices and terms. announced in ADVANCE
OF SALES. ... ... i iiirenirneansess Vv

PAGE

41

47
47
48
48
50
51

52
54

55
56

58
58
59
61

61

62

63



s

111

PAGE
Announcements of Move Prices............. 63
Announcement of Day-to-Day Prices........ 64

The Institute continued under the move system,
because it is a natural growth essential to the

economic conduct of the sugar business...... 65
The Alternatives to the Move System ,....... . 068
1. The Secret Concession System......... ... 68
2. The Trial Court’s Proposed Remedy...... 70

(a) Would individual bargaining be more
likely to develop if prices were an-
nounced after sales instead of before? 72

{b) Would a system of individual bargain-
ing be economically more desirable
than a system of general public offers
to the trade?. .......ovvrr i, 75

The Trial Court’s Two Remaining Arguments.. 83
E. Relative Prices and Profits in the Periods

Before and During the Institute........... 89
The Alleged Higher Price Level................ 29
Price Inertia—*“Lags” and “Leads”............ a0
Comparative Effects Where Raw Price Trends

Are Reversed. ... ...t iirinnnnnes g2

The Unjustifiable Device Employed to Make the
Institute Margin Appear Higher Than the Pre-
Institute Margin................ . . 94

Further Reasons Which Destroy the Fmdmg
That the Institute Tended to Raise Prices.... 98

Refiners’ Profits During the Institute Period and
Before ... i i e s 100

The Result of the Above Figuies.............. 101

No Basis Stated by the Trial Court for the Find-
ing that Margins or Profits Increased Under
the Institute........ .. v iiiniiinnnninn 103

Conclusion from Comparison of Pre-Institute
and Institute Prices, Margins and Profits.... 104


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


v

; PAGE
Ill. THE NATURE AND EFFECTS OF THE VARI
OUS STEPS TAKEN BY THE DEFENDANTS
TO MAKE THE OPERATION OF THE BASIC

AGREEMENT EFFECTIVE ................. 105

A. QUANTITY DISCOUNTS ,.............. 105

NCII) Saving in Direct Costs.................... 107

No Saving in Indirect Costs................... 110
The Trial Court’s Attempted Justification of

Quantity Discounts in Certain Cases........ 114

Can Quantity Discounts Increase a Refiner's
Production Enough to Reduce His Costs by

an Amount Equal to the Discounts?......... 122
B. REGULATIONS AFFECTING BROKERS
AND WAREHOUSEMEN ... .............. 124
Code Provisions Affecting Brokers and Ware-
housemen .......... .t nirncneaces 126
The Special Functions of the Broker and the
|  Warehouseman in the Sugar Trade....... 127
-Storage with Customers and Brokers........ 129
'The Practice Before the Institute............ 133
. The Court’s Finding of an Improper Motive.. 134
"Alleged Harsh and Arbitrary Methods...... 136
| Alleged Special Cases..........vovereernes 137
The Court’s Proposed Alternative........... 138
The Edgar Example.......c.oveuiinrreenes 141
Brokers and Warehouse Agreements........ 148
Paying Brokerage to Customers and Splitting
Brokerage Fees.......vcoreuininreannrnns 150
- C. MISCELLANEOUS ACTIVITIES .......... 152
(a) Damaged Sugar and Frozen Stocks.... 153
(b) Tolling «. .. cvvirvninrnianennrnees 157
(c) Used Bag Allowances, ...........c-:- 164

(d) Private Brands .........c.crvesuorss 167



Y.

v

PAGE

{e) Long Term Contracts. .... .. eeeveee. 170
1. The General Question................ 170

2. The Special Edgar Contracts..,...,... 174

3. Contract Enforcement................ 177

(f) The Four Payment Plan, Split Billing,
the Cash Discount, the Price Guarantee
and Second Hand Sugar or Resales. ... 179

(g) Transportation Activities ....... e 182
1. Tramsiting and Diversion.,... seeenees 182
2. Water Carriers. . .....ovvvvunrernnaann 187
3. Private Charters ..............covinn. 190
4. Pool Cars and Pool Cargoes........... 191
50 Trucking.......c.co i 192
(h) Institute Investigations ......... eeee 195

INSTITUTE ACTIVITIES DESIGNED TO EF-
FECT MORE ECONOMIC METHODS OF PRO-

DUCTION AND DISTRIBUTION............. 196
A. The Institute’s Statistical Service.......... 196
Price Announcements.......ocvuverreanennsnns 196
Freight Announcements........oovvverereecaren 197
Melt, Deliveries and Stocks................... 197
Deliveries by States... oo iiiranrnrrneennns 198
Miscelianeous Statistics.....ovuvevnorrrnreraes 198
The Court’s Charge of Withholding Statistics... 200
B. Consignment Points ... .................. 206
Situation Prior to 1928. ... . ciiiiuininvannnnn 206
The Cost of Carrying Consigned Stocks........ 208
Consigned Stocks of No Real Value to the Trade 211
The Institute's Recommendations.............. 216
Reconsignment Points and Ports of Entry...... 210
Liquidation of Consignment Stocks to be Dis-
contintled ..........co0ciiiannn, et 221

SUMIMIALY 4 v v it enrvrenrnremaronccansesansnn 222


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


vi

. PAGE
V. DELIVERED PRICES ....................... 224
THE LAW ..ottt . 247

A. THE C(;)NCERTED ADOPTION AND OBSERYV.

ANCE BY COMPETITORS OF THE PRINCIPLE
OF SELLING THEIR PRODUCT ONLY UPON
OPENLY ANNOUNCED PRICES AND TERMS
WITHOUT SECRET DISCRIMINATIONS DOES
NOT CONSTITUTE AN UNDUE OR UNREA-
SONABLE RESTRAINT OF TRADE..........

{1} The practice of selling only upon open prices
and terms without secret discriminations
among customers is essential to the function-
ing of that type of competition which is
heneficial to the public interest, and has
been uniformly approved by the courts...

The Steel Case.........ciiviiiveans
The Chicago Board of Trade Case........
The Hardwood and Linseed Cases........
The Maple Flooring and Cement Cases. ...
The Appalachian Cagse............ .0t

(2) Section 2 of the Clayton Act condemns the
type of secret discriminations that were
practiced in the sugar industry before the
Institute was formed, and the concert of
action involved in the adoption and observ~
ance of this fundamental Code provision
represents the only effective way of giving
practical effect to the express mandate and
the underlying policy of that Section......

Special Grounds Justifying Discriminations. ...
“Quantity” Discounts.......coovsrsrreacnees
Discriminations to Meet Competition.........

Further Reasons Supporting Lawfulness of
Concerted Action Against Discriminations..

249
249

274



vii
PAGE
(3) The practice of selling only on publicly an.
nounced prices and terms without secret dis-
criminations in favor of particular purchas-
ers is the only practical means of protecting
both sellers and buyers from the widespread
deception and fraud which are an inevitable
part of the practice of secret price discrim-
INAKIONS . ... ...t i e 276
Section 5 of the Federal Trade Comunission Act 278

B. THE STEPS TAKEN BY APPELLANTS TO
GIVE EFFECT TO THE BASIC AGREEMENT
THAT SUGAR SHOULD BE S0LD ONLY UPON
OPEN PRICES AND TERMS WITHOUT DIS.
CRIMINATION AMONG CUSTOMERS DID
NOT CONSTITUTE AN UNDUE OR UNREA-

SONABLE RESTRAINT OF TRADE. ......... 279
1. The Price Reporting System.......,...... 270
2 Quantity Discounts ...,.........c00v..u, 287
3. Regulations Affecting Brokers and Ware-
housemen ............. e et 290

4. Miscellaneous activities designed to render
effective the basic agreement that =sugar
should be sold only upon open prices and
terms without discrimination among custom-

3 T 292

C. THE ACTIVITIES OF DEFENDANTS DE-
SIGNED TO EFFECT MORE ECONOMIC
METHODS OF PRODUCTION AND DISTRIBU.
TION DID NOT CONSTITUTE AN UNDUE OR
UNREASONABLE RESTRAINT OF TRADE... 204

CONCLUSION


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


viii

CITATIONS

Cases: PAGE

American Can Co. v. Ladoga Canning Co., #4 Fed,
(2d) 763; Certmrarz denied 282 U. 5.899. . ... ..
204, 266-7, 274, 288,239

American Calumn & Lumber Co. v, Uniied States,
257 U. S. 377 .58, 252, 253, 256, 257, 258, 261, 280, 281

A ppatachzan Coals Inc.v. United States, 288 U. S. 344,
248 260-1, 262 293

Cement Manufacturers Protective Association V.
United States, 268 U, S. 588............ 73, 138, 2{)5_,
248,256, 257, 259-60, 262, 278, 281, 282, 233,293

Chicago Board of Trade v. United States, 246 U. 5. -
231 ..... e 248, 251, 252, 260, 262

Maple Floorz;ng Assoctation v, United States, 268 U. 5.
563...205, 248, 256, 257, 258, 262, 280, 281, 282-3, 295

Standard Fashion Co. v. Magrane Houston Co., 258
U. S 3G o e 265

United States v. American Linseed Qil Co., 262 U. 5.
371..... 252, 253, 254, 256, 257, 258, 261, 280, 281, 282

Unsted States v. United States Steel Corp., 223 Fed.
55;251 0.8 417 ..ot iiiinaines 249, 250-1, 285

Van Camp & Sons v. American Can Co., 278 U. 5.
24 e 264



ix
STATUTES: PAGE

Clayton Act {38 Stat. 730) Sec. 2....... .ol ut. 30, 31
41, 43, 176, 262-276, 287, 250

Federal Trade Commission Act (38 Stat. 717) Sec. 5

278,279
Interstate Commerce Act (24 Stat, 379)....... 182, 189
Sherman Act (26 Stat. 209)......... 2, 30, 157, 224, 284

TexT Books:

“Biennial Census of Manufacturers for 19317, Bu-
reau of Ceusus, U. S, Dept. of Commerce........ 120

“Business Cycles”, Wesley C. Mitchell............ 90
“Economic Principles and Problems”, Sparr ef af.... 91
“Statistical Methods”, F. C. Mills................ 91


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale





Suprenre Cort of the Uuited States

QOcroper TErM, 1935

No. 268

Tire Sucar INsTITUTE, INC, THE AMERICAN
Sucar REFINING CoMPANY, MARGARET A.
JAMISON, ef al.,

Appellants,
7,

THE UNITED STATES OF AAMERICA,
Appellee.

ArrEAL FROM THE DistricT CoUurT oF THE UXNITED
STATES For THE SournrryN DIsTRICT or NEW YORK

BRIEF FOR APPELLANTS.

Opinion of the Court Below.

The Opinion delivered by the Court below has not been
reported, but appears at pages 86-263 of the Record.

STATEMENT OF THE CASE.
A. The Nature of the Case.

This is an appeal from a final Decree of the United
States District Court for the Southern District of New
York holding that the defendants had engaged in a com-
bination and conspiracy to restrain interstate trade in sugar
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in violation of the Sherman Anti-Trust Act. Some of the
activities of the Sugar Institute and the other defendants
complained against by the Government were found to be
lawful, and other alleged unlawful activities were found
not to have existed. The Sugar Institute and some of its
activities were therefore allowed to continue but most of its
activities were condemned and enjoined by the Trial Court.

The defendants were The Sugar Institute, Inc, a trade
association composed of the fifteen principal American
canc sugar refining companies, the companies themselves
and various officers and directors of the Institute and the
defendant companies. The appellants include all of the
original defendants with the exception of two who died
prior to the Decree, two as to whom the petition was dis-
missed, and defendants Rudolph Spreckels and Spreckels
Sugar Corporation (in receivership since Jamuary 19,
1932), who did not join in the appeal.

The case involves the most elaborate legal lest of the
activities of a trade association ever undertaken by the
Government. The great variety and extent of the issu‘es
presented are indicated by the following facts: The tn?.li _
occupied approximately six months. The stenographic
transcript of the oral testimony was 10,550 pages 10ﬂ.g,
filling a total of nineteen volumes. Over a hundred wit-
nesses from all parts of the country were called by t.hB
Government and the defense. More than 2,400 exhibits
were received in evidence, ranging in length from one to
several hundred pages. Tt required 256 scparate Findings
of Fact and Conclusions of Law to dispose of the issues
presented, and the Opinion of the Court reviewing these
issues occupies 175 pages of the Record.

General Importance of the Case. The case presents 2
number of fundamental Trade Association questions not
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heretofore decided by this Court, and those questions have
great importance at this time, because of the collapse of
the Federal Government’s attempt at trade regulation under
the N. R. A. Commerce and industry are looking to this
Court for guidance in determining what they may do to
abolish destructive and dishonest trade abuses without
being held guilty of violating the Federal Anti-Trust Laws.
Having no price-fixing or production control fea-
tures, the fair trade provisions of the Code of Ethics
adopted by the Sugar Institute represented a courageous
and determined effort by the members of the sugar
refining Industry to eliminate the type of fraudulent and
uneconomic trade practices sought to be abolished by the
more moderate of the trade practice provisions of the
Codes of Fair Competition actively {ostered by the United
States Government during the era of the N. R. A, We
believe that effective self-regulation by concerted action,
as carried on by the Sugar Institute, for the purpose of
abolishing wasteful, uneconomic and dishonest practices, is
entirely possible under the Anti-Trust Laws of the United
States and by this appeal we ask this Court to so declare.
Attorney General's Change of Aititude. At the time
the Sugar Institute was organized and in the early period
of its operation, the Attorney General shared this belief
with us, As the Record fully shows (pp. 416, infra),
the Institute was organized and began its operations with
the full cooperation of the Attorney General’s office, and
in a commou effort to work out a Trade Association Code
of Ethics which would remedy recognized evils without vio-
lation of the Anti-Trust Laws. After a change in the per-
sonnel of the office, the defendants were haled into court
for having adopted and put into effect the identical Code of
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Ethics the 51"01‘111@1' Attorney General had approved and
helped to frame. The Code had not changed, but the At
torney Gcnejral’s office had changed its mind with the change
in personnel. We are now here to have this Court decide
which Attorney General was right.

The Lmiqth of the Brief. Because of the great number
and compler%ity of the issues of fact and the unusual size of
the Rccord,gE this brief is necessarily very long. We have
attempted to abbreviate it as much as possible and in so
doing have had to abandon many of our Assignments of
Error and omit the discussion of many issues altogether,
The result frepresents a conscientipus effort to present as
short a bric;if as possible without thereby abandoning the
tore vital ;fi;rounds in controversy.

B. GeneralgVicw of the Decision and the Issues at the Trial

1. Alleged Agreements to Raise and Maintain Prices
and to Allocate Production and Territory.

The Government charged that the defendants had
agreed améng themselves to raise and maintain prices,
and to allocate production and territory, and had agreed
with their competitors, the beet sugar manufacturers and
the offshore sugar refiners, to maintain a differential be-
tween the defendants’ cane sugar and the competing beet
and offshore sugars, No substantial evidence was intro-
duced to support these charges. The evidence to the con-
trary was overwhelming and conclusive, and the Court
therefore found that there were no such agreements
(Finding 201, R. 310; Findings 210-12, R. 313; Findings
14-16, R. 268-9).
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2. Alleged Purposes and Tendencies of the Defend-
auts’ Activities. :

The Government alleged that it was the purpose of
the defendants in organizing the Institute and carrying on
its activities to restrain competition and to raise and main-
tain prices, and that the activities of the defendants tended
to and did produce those results. In general, the Court
found with the Governnient on these charges.

We muintain that there is no substantial evidence to
support the Findings as to unlawfu! purposes, or the Find-
ings that the activities of the defendants tended to or did
restrain lawful competition or raise or maintain prices.
We contend that, on the contrary, the evidence shows con-
clusively that the purposes of the defendants were lawful
and proper, and that, instead of suppressing or restraining
competition, their activities promoted free and open and
lawful competition, and did not have the effect of raising
or maintaining prices, or the tendency to do so.

SPECIFICATION OF THE ASSIGNED ERRORS.

The errors originally assigned by appellants were 217
in number and cover thirty pages of the Record (R. 328-
58).

Assignments 103 to 127, inclusive, covering all of ap-
pellants’ assigned errors in connection with the admission
or exclusion of evidence, and most of which were omitted
by appellants when filing their Statement of Points to be
Relied Upon, are disregarded entirely in this brief.

In an endeavor further to reduce the number of issties
to be presented on this appeal, the following additional
Assignments are disregarded: Nos. 3, 13, 22, 23, 24, 29,
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30, 31, 34, 35, 37, 47, 49, 57, 64, 65, 68, 83, 84, 85, 8%, &7
and 94; the f ollowing subdivisions of Assignment 129: (6,
(12), (13), (13), (20), (22), (28), (29), (30), (31) and
(34); and the following subdivisions of Assignment 136:
(6), (9), [17), (18), (19), (20), (21), (26}, (20)
(29), (30), (36), (37), (38), (41), (42) and (43).
Most of the Assignments just enumerated relate to things
which the éppcl}ants deny having done, and which they
have no intention or desire to do in the future, and the
others relate to matters which are not material to the major
issues whicl% appellants desire to present for review,

The renfzaining Assignments, 141 in number, are all
material to tht_ issues presented in this brief and are desig-
nated and discussed under the subject headings to which
they relate, Since it wonld serve no useful purpose to
extend this brief by printing them here, we have included
ther in the éAppendix.

SUMMARY OF UNDERLYING ISSUES.

The underlying facts in the case are substantially un-
disputed. The issues on this appeal arise almost whollynout
of inferences and conclusions embodied in the Findings
and drawn by the Trial Court from admitted facts. The
Findings are very numerous but they present a few hro.ad
and underlying issucs substantially decisive of the entfre
case, which can be fully analyzed and discussed in a brief
and argument not excessively long. What we deem these
underlying and decisive issucs to be is indicated in the fol-
lowing general outline ot them:

1. The purposes and good faith of defendaflfs
in the formation of the Institute and the adoption
of the Code of Ethics.
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2. {(a) The nature and legality of the basic
agreement that sugar should be sold only upon open
prices and terms, publicly announced, without dis-
crimination among cnstomers; {b) the effect of the
open competitive conditions fostered by the Institute
on the level of sugar prices and profits; (¢) the ne-
cessity, reasonableness and legality of the various
steps taken by defendants to make the operation of
the basic agreement effective.

3. The nature and legality of those activitres
designed to effect more economic methods of pro-
duction and distribution.

Order of Discussion. We will discuss first the facts
material to the various issues, pointing out what we believe
to be the erroneous inferences and conclusions from those
facts drawn by the Trial Court and embodied in the Find-
mngs, and will then discuss the applicable law in the con-
cluding section of the brief.

ARGUMENT.

L

THE PURPOSES AND GOOD FAITH OF DEFEND-
ANTS IN FORMING THE INSTITUTE AND ADOPTING
THE CODE OF ETHICS.

A. The Findings as to Motives,

We do not believe the Trial Judge’s decision in this
case can properly be rested upon his attempt to evalnate
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the different motives of the defendants. Throughout his
Findings, he sets out certain admitted and lawful purposes
of the defendants in their various activities, and then pro-
ceeds to find that they had an additional purpose, which e
characterizes 45 dominant and unlaswful,

The Mentql Attitude of the Trial Judge. Before pro-
cceding with our analysis of the facts and detailed discus-
sion of the issues, we think it is proper to make ccrtain
statements ab;out the mental attitude of the Trial Judge,
especially as r;efiected by his Findings as to motives. These
statements wifil later be supported by specific references to
the Record. In making the statements, we want to make
it plain that ihey do not imply any lack of confidence in
the complete integrity of the Trial Judge. No judge could
have been coinscious]y fairer to both the defense and the
Government.  But nevertheless, we believe, and we thin.k
the Record szﬁ.\ports our belief, that the Trial Court’s deci-
sion asg to tlm defendants’ motives, and also as to nany of
the other and really important issues of fact in the case,
was based nbt on the evidence but on the Court's own
preconceived economic views and his apparently complete
distrust of business men and their motives. The defcndants
were often condenned, not so much for what they did, as
for a suspected improper motive in doing it.

We believe it is clear from the Record that the
Trial Court approached the case with the conviction that
unrestrained competition is socially desirable, that F\-'EI:Y
concerted effort to restrict or regulate such competition 15
to be viewed with distrust, and that the professed purposes
of members of an industry participating in such an effort
are not to be believed. The nature of the Opinion and the
Findings of Fact was the inevitable result of the defend-
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ants’ inability to alter or modify this underlying social and
economic philosophy of the Trial Court. -

The key to the entire Opinion and Findings lies in
Findings 35 and 36 (R. 273):

“33. Among the purposes of the defendants in
organizing the Institute were: (a) the seling of
sugar on open, publicly announced prices, terms,
and conditions; (b} the gathering of trade statistics
not previously available; (c¢) the elimination of prac-
tices which they deemed wasteful; and (d) the in-
stitution of an advertising campaign to increase
consunmption. But these purposes were for the most
part only incidental to defendants’ actual dominant
purposes in forming and operating under the In-
stitute.

“36. 1 find that defendants’ dominant purposes
in organizing the Institute were: to create and main-
tain a uniform price structure, thereby eliminating
and suppressing price competition among themselves
and other competitors; to maintain relatively high
prices for refined, as compared with contemporary
prices of raw sugar; to improve their own financial
position by limiting and suppressing numerous con-
tract terms and conditions; and to make as certain
as possible that no secret concessions should be
granted.”

Having found from the evidence that defendants had
certain disclosed and lawful wmotives in organizing the In-
stitute, the Court then, by some process of inference and
evaluation not revealed in the Record, proceeds to find cer-
tain additional and undisclosed motives, which he character-
izes as “dominant”. No evidence is cited as showing either
the existence or the alleged dominance of those motives,
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and there is m fact no such evidence. They are apparently
mere pro_]ectlons of the Court’s suspicions of the general
motives of busmess men.  Characterizing these suspected
underlying motlves as selfish and unlawfui, and as predomi-
nating over the admitted lawful motives, the Trial Court
then viewed each specific activity thereafter undertaken by
the Institute or its members in the light of this preliminary
and basic Finding of illegality of original purpose.

Inevitably, and almost without exception, the Court
thereafter found an undisclosed and iilegal motive or pur-
pose in nearly every provision or interpretation of the Code
of Ethics, in nearly every ruling, recommendation and activ-
ity, rejecting each time the purpose alleged and testified to
by defendants. Almost without exception these Findings
impugning the motives, purposes and good faith of defend-
ants are entirely unsupported by any evidence introduced
by the Government. They are moreover squarely in con-
flict with the unanimous and uncontradicted testimony of
the defendants. ‘

The vice that runs all through the Trial Judge's deci-
sion is that he gives greater weight to his suspicions than
to the evidence. He says, for example, that the combina-
tion of the brokerage, warehousing and merchandising fune-
tions led to dishonesty by approximately fifty per cent. c!f
the distributors (Opinion, R. 113-4), and that to stop this
dishonesty was one of the motives of the refiners in requif-
ing a separation of those functions, but he condemns that
action because he suspects that one of their motives was to
maintain a uniform price structure (Finding 79, R. 284).
His Finding on this point is as follows:

“79. Defendants’ purposes in compelling thhe
separation of occupations were: (a) to assure the
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refiners, distrustful of one another, that no one of
them could successfully use such combination to
facilitate secret concessions; (b) to prevent fraudu-
lent practices by the distribution agencies in their
dealings with and on behalf of the rehners; and,
most important, {¢) to aid in preserving the uni-
formity of price structure which they aimed to main-
tain.”’

And yet he also finds that umiform prices are to be
expected nnder a regime of free competition in a standard-
ized commodity such as sugar (Opinion, R. 221; Finding
17, R. 269), and that, in the years of absolutely unre-
strained competition before the Institute, prices were uni-
form except for the concealed concessions which were given
to favored customers (Opinion, R. 220-22; Finding 17, R.
209), and which the Court admits were evil and uneconomig
{(Opinion, R. 95; Finding 29, R.271). The Court’s reason-
ing is therefore nullified by his suspicions.

It is impossible to understand why he should condemn
defendants’ action in separating the functions of brokerage,
warehousing and merchandising on the ground that ke sus-
pected that one of their motives was to maintain a uniform
price structure, when he found their other motives to be
proper, and when he also found that uniform prices were
to be expected under a regime of free competition and that
prices were uniform in the years of unrestrained competi-
tion before the Institute, except for the evil and uneconomic
secret concessions which were given to favored customers.

What we believe to be this inherent conviction of the
Trial Court that any regulation of competition by the
competitors themselves is to be distrusted and therefore
condemned is clearly evidenced by repeated Findings with
respect to matters involving the exercise of economic or
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business judgment. Time and again the Trial Court found
that, contrary to the uncontradicted testimony of defend-
ants, steps taken by defendants to correct admitted evils
and abuses were not reasonably necessary to accomplish
the purpose intended. In instance after instance the Trial
Court found that admitted evils and abuses could have
been eliminated by a method proposed by the Court, which
Findings are not-only wholly unsupported by the evidence
but are contrary to the manifest results of experience as
testified to by defendants.

Furthermore, in the application of legal principles to the
facts of the case, the Trial Court adopted a completely in-
flexible and reactionary interpretation of the Federal Anti-
Trust Laws and the decisions of this Court with respect
thereto.  Almost without exception, the Trial Court found
to be illegal every phase of Institute activity which had
not theretofore Yeen expressly and specifically approved by
this Court. We believe that in the decision of the case the
Trial Court proceeded upon a fundamentaily erroneous con-
ception of the purpose and effect of the Federal Anti-Trust
Laws and of the principles to be applied in the interpreta-

ticn and application thereof as previously declared by this
Court,

B. Pre-Institute Conditions—the Secret Concession System
and [ts Effect Upon the Industry.

The sugar industry has always prefended to be one in
which the product was sold on open prices publicly
announced. It has always been the practice of the refiners
to announce their prices from time to time and these prices
purported to be those which all purchasers were required to
pay. The historic system of sugar “moves’”’ hereaiter
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described (pp. 48-55, infra), under which the great bulk of
refined sugar has always been sold, is based squarely on
the principle of open price announcements.

During the years 1917-1919, which were a period of
Government control of the sugar industry, the United
States Food Administrator required the refiners to sell
enly on openly announced prices, and secret concessions,
rebates and all forms of discrimination were forbidden
(R. 588).

Beginning perhaps as early as 1921 and increasingly
thereafter, the practice developed on the part of some re-
finers of giving secret concessions from their published
prices. Although the infeetion spread, it did not become
universal. It had the effect of dividing the industry into
two camps. Omne group, the so-called “ethical” refiners,
consisting of Arbuckle, California & Hawaiian, Hender-
son, Revere and Western, adhered to the open-price policy.
The other group, the so-called “unethical” refiners, embrac-
ing all the others, gave secret concessions from their open
prices for the benefit of special customers (Finding 20,
R. 269-70). In 1927, the year before the Sugar Institute
was formed, the ethical refiners did about 25% of the total
sugar business, while the unethical refiners did about 75%
of it (Ex. Y-14), and at least 30% of all the sugar sold
by refiners carried some kind of secret concession (Find-
ing 20, R. 269-70).

The principal attribute of the concession system to
which this second group of refiners became addicted was
the secrecy of the concessions, The recipient of the con-
cession did not want or demand the concession merely in
order to lower his sugar cost, but mainly in order to secure
a preferred position over his competitors who did not re-
celve a concession, or so large a one. He wanted to be
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placed in a g:uos.itiongE where he had some advantage over his
competitors so thatj, while still keeping a sugar profit for
himself, he could undersell them and thereby influence the
trade in his favor sjmd compel his competitors to accept the
choice of selling aft a loss or no longer selling sugar, It
was the essence of the arrangement, if the favored cus-
tomer was to derive the advantage he contemplated, that
the concession be kept secret, so that his competitors would
not know he was getting an inside cut, or the extent of it,
and thus be equip;_g)ed to compel the refiner to grant them
similar ccmcessioné. The refiner, of course, wanted to keep
the concessions secret in order to prevent his competitors
from meeting his fconoessions with similar or larger ones,
and in order to f?}r‘estaii similar demands from his other
customers (Finding 21, R. 270).

This whole secfret concession system was not only unfair
and dishonest, but it was a complete negation of free and
cconomic competition. Its purpose was to prevent com-
petition, by deceiéving the refiner’s competitors as to the
prices and terms they had to meet in making sales, by de-
ceiving the concessionaires’ competitors as to the prices and
terms available in their purchases, and by rendering them
helpless to meet the resale prices of the concessionaires.
Its result was a progressive demoralization of the entire
sugar trade. Competition was carried on by stealth and
false pretense, and concessions in prices and terms which
should have been publicly extended to everyone, if given at
all, were confined to favored insiders, who were thus en-
abled to take business away from the great majority of
the refiners’ customers who did not enjoy these discrimina-
tory advantages and did not know they were being given
to their competitors.
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On account of the necessity for secrecy, the concessions
took various subterrancan forms, as devious as could be
contrived by the minds which thought them up. Probably
no one knows all of the forms which the concessions took.
A few of the outstanding ones may be enumerated—a
simple secret rebate in price; payment of fictitious “brok-
erage” to the customer or to a dummy designated by the
customer; payment of fictitious “‘storage” charges in re-
spect 0f sugar sold and delivered to the customer; ficti-
tious advertising allowances; secret substitution of higher
priced grades and packages for the grades specified in the
contract; special credit terms through delayed and split
billing ; secret payment or absorption of trucking or switch-
ing charges; secretly reduced transportation charges on
deliveries out of consignment; secret options to buyers to
increase, after a price advance, the quantity of sugar
bought at a lower price before the advance; sales under
falsely labelled “export” contracts for domestic use (R
598-603: 1036-7, 1061-2).

One method of handling concessions was described by
the Government’s witness Smith, who explained that while

the refiners billed his company for their regular published
 freight applications, he would in turn bill them back once
a month for an agreed amount of rebate, so that if one of
the refiner’s bills to his company should fall into the hands
of a competitor, the competitor would not know that a
rebate on transportation charges was being given (R.
404,

Another method was described by the witness Symons,
who explained that in his situation he received a confden-
tial rebate in the form of a check sent to him periodically
by the refiner (R. 1002).
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American usually paid its concessions in the form of
checks to its special customers sent some time after the
sale, generally quarterly, sometimes monthly (R. 1102).
The rebate was _§not specified in the contract but was cov-
ered by an oral arrangement between the refiner and the
custonter ; and, of course, American did not allow its other
customers to know that these concessions were being given,
The entire handling of these concessions was kept as secret
as possible—they were authorized by informal memoranda
delivered by the sales manager to a confidential clerk in
the accounting department, the vouchers did not disclose
the nature of the payment, and “knowledge of them was
confined to just'as few people as it was reasonably possible
to confine it to and carry on our business” (R. 1036
1101-2). |

National endeavored to keep its concessions under cover
by permitting én%y one man in its accounting department
to handle thcm, in order that the information might be kept
“as secret as possible” (R, 1071-2). Post, National’s Presi-
dent, testified that National’s concessions were given neither
openly nor generally to customers—every effort was made
to keep them secret and confidential (R, 1061).

Although McCahan at first attempted to have its con-
tracts with customers express the actual price for the sugar,
it had to abandon this procedure because it became difficult
to keep the prices confidential. McCahan therefore adopt?d
the practice of omitting any reference to a concession in
the contract and of taking care of the customer by some
rebate subsequent to invoicing and payment. Placé testl-
fied, “we expected the customer to keep it confidential. I
believe that in practically every case they did so because
it was to their advantage” (R. 1152-3).
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One refiner insisted that any customer with whom it
“stored” create a name for his so-called warchouse so that
the sugar migbt be consigned nominally to this warehouse -
rather than to the customer-—all for the sake of appear-
ances—to avoid an outward show of storing with custom-
ers, in order that other customers would not know the
actual facts and could rest under the delusion that the
warchouse was really a ‘“‘warehouse” and not a “set-up”
by which a customer got a rebate through payment to him
of alleged storage charges on bis own sugar, or on the
refiner’s sugar held in the customer’s premises for the
customer’s use and benefit (R. 864).

The Trial Court summarized the facts as to the secret
concession system in Finding of Fact 29, as foliows (R
271-2):

“29. The industry was characterized by highly
unfair and otherwise uneconomic competitive con-
ditions. Arbitrary, secret rebates and concessions
were extensively granted by the majority of the
companies in most of the important market areas
and the widespread knowledge of market conditions
necessary for intelligent, fair competition were lack-
ing. The refiners were disturbed economically and
morally over the then prevailing conditions. At
least one refiner, American, was concerned about
the possibility of fiability under the Clayton Act be-
cause of the discriminations resulting from the vari-
ous concessions.”

No Economic Basis for Concessions.

The system of giving concessions was neither logical
nor ethical. There was no classification of customers or
concessions based on reason or fairness or economic con-
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siderations. Quantity, as such, had nothing to do with it.
Although generally the larger buyers got the lion's share
of these secret concessions, some of the large buyers got
no concessions at all, while some of the small buyers suc-
ceeded in “chiselling” out for themselves larger concessions
than large buyers (Ex. D-10, E-10, G-10; R. 965, 972, 937,
Findings 24 and 156, R. 270, 301-2).

The only coPsiderations were the plausibility and force
ot the buyer’s representations and threats, and what the re-
finer guessed h;is competition was. The concessions were
measured by the buyer’s ability to make the refiner believe
that such concessions were necessary fo secure or hold his
business, and by the ability of the refiner to make the buyer
believe he was getting the most favored treatment. No
buyer could rely on the word of a refiner, no refiner on the
word of a buyer, and no refiner on the word of another re-
finer (R. 383, 597-8, 680, 688-9, 700, 716-7, 883, 99,
1065). Discriminations prevailed throughout the industry
~—not difference in prices or terms based on any fair or
reasonable distinction between customers—but discrimina-
tions which were arbitrary and unfair and uneconomic, and
which led to lying and cheating and utter demoralization of
the trade (R. 597-9, 716-7, 883, 1034, 1060).

The Tendency to Monopoly Among Distributors.

The necessary and inevitable effect of the viciously dis-
criminatory concession system was the promotion of mon-
opoly on the part of those concerns which were the bene-
ficiaries thereof, Such a result was so logical and unescap-
able that the Finding of the Trial Court that “there is 10
-substantial evidence that secret concessions and fraudulent
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practices did or would lead to monopolies among the distri-
bution agencies” is almost incomprehensible, especially in
view of the Conrt’s own statement in its Opinion that “I#
may weil be that snch discriminatory concessions tend to
create territorial monopolies in sugar distribution’ (R. 94).
Even in the absence of specific evidence on the point it is
obvious that such a consequence was inherent in the very
nature of the system. But specific evidence was not lacking.

Goverminent witness Smith of Johannes Brothers,
wholesale grocers operating throughout Wisconsin and
Michigan, who enjoyed a concession of Sc to 8 a bag from
National, as well as the advantages of “warehousing”, tes-
tifted that the system of concessions enabled wholesalers
who could give their customers a 5¢ or 10c advantage in the
price of sugar to take away from their competitors “a large
share of the grocery business because sugar is used as a
foothall in price” (R. 396), that “the only advantage in
handling sugar is for the purpose of boosting the rest of the
business” and that “it is a consistent practice to offer an
inside price on sugar for the purpose of getting the grocer
to buy other lines” (R. 399).

Another Government witness, O'Riley, of the Chicago
Sugar Company, who complained because the discrimina-
tory advantages which he had enjoyed before the Institute
had been taken away, complained even more bitterly during
the period when Edgar, the Government’s chief witness, en-~
joyed advantages over him “through warehouse and other
allowances”. He stated that these practices “are not only
placing us at a disadvantage in competition and seriously
Injuring our business but if continued will necessarily re-
move us as an avenue of distribution” (Ex. I).

Peterson, Vice-President of the National Association
of Retail Grocers, testified that, during the years 1925, 1926
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and 1927, his concern did not push sugar because “there
was not enough profit to pay our overhead expenses” since
“the chain stores in many cases sold for less than the price
at which we could buy” (R. 817-8).

Kamper, a retail grocer of Atlanta, Georgia, and former
President of t!’:e National Association of Retail Grocers,
testified that m the years 1926 and 1927 he could not meet
the prices quo’éed by C. D. Kenny Company, A. & P. and
Piggly-Wiggly, which organizations were constantly fea-
turing sugar a@lt cut prices, frequently less than the cost to
his concern (R. 1006). Heimer, of the same C. D. Kenny
Company, wasjE one of the Government witnesses who pro-
tested vehemeﬁtly because, since the formation of the In-
stitute, he “could no longer get any deals or anything else”
(R. 513). |

Duncan, agwholesale grocer of Davenport, Towa, whost
concern was afccustomed to sell 25,000 bags a year, saw his
sales drop to one-third of that amount because of under-
selling by the Edgar organization, which by reason of the
concessions which it enjoyed was able to sell to retailers at
the refiners’ basis price to wholesalers, and practically drove
the other merchants out of business.

“* % * From March, 1927 until January 1, 1030,
they sold direct to the retail trade at our cost. We
did not meet Edgar’s price. As a result of Ldgas
being in the market he sold practically all the sugar-
Our sales went way down” (R. 1009).

Symons, a wholesale grocer of Saginaw, Michigan, and
former President of the Michigan Wholesale Grocers AS-
sociation, testified that his concern “could not proﬁtably
compete” with Edgar, whose prices were “pretty clOSe‘tU
our costs” (R. 1003). “The situation that was developiig
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in our state had a monopolistic tendency and was putting
the ordinary wholesaler out of the sugar business and if
something could not be done to stop it, we would be at a
very serious disadvantage” (R. 1004). In 1927, Symons
made a trip to New York for the purpose of taking up with
the refiners in person a resolution adopted by the Michigan
Wholesale Grocers Association:

“WHEREAS, there has grown up within the trade
of late a practice whereby it 1s possible for some
distributors to act in the capacity of refiner’s agent,
or broker, wholesaler, warehouse proprietor and in
isolated cases, in the capacity of retailer, therefore
be it

“RESOLVED, the refiners marketing their product
in this manner are discriminating against the whole-
sale sugar trade in general, that such discrimination
is both unethical and unfair, that it tends to concen-
trate the sugar business in few hands and that this
tendency toward monopoly will eventually react
against the best interests of the refiner, the retailer
and the consuming public” (R. 1003-4; Ex. A-8). .

Worcester, Vice-President of Revere, one of the ethical
refiners, describing conditions in the industry prior to the
formation of the Institute, testified:

“We had all kinds of complaints from our cus-
tomers. They complained they were not able to com-
pete on even terms with those who were receiving
various kinds of concessions and threatened to stop
buying from us unless we met them” (R. 689).

Cummings summed up the situation as follows:

“The trade was making complaints about the
effect of the discriminatory concessions. The small
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dealer complained that he was being put out of busi-
ness and the bigger competitor was monopolizing
the customers which he had had in the particular
locality and making it impossible for him to conduct
that part of his business which pertained to the sale
of sugar. These complaints were coming in in
increasing volume to my company, Warner Sugar
Compary, up to the time it went out of business in
1927. They came from all parts of the country and
were discussed at great length at the meetings of
the refiners and resulted in the organization of the
Institute” (R. 604). “* * * The substance of what
they said with regard to that particular matter was

that the complaints of customers evidenced that
some czastamers were getting monopolies of trade
and territories at the expense of others who were
being put out of business because of the superior
advantages given to their competitors” (R. 605).

Independeqt retailers could not compete with chains or
with other retailers who were enjoying concessions and sell-
ing at or below the former’s cost (R. 817-8, 1006). The
result was that retailers generally were losing interest in
the sale of sugar and were so reluctant to sell sugar, either
because they could not make a profit on it or because every
bag sold represented an actual loss, that they actually dis-
couraged sugar purchasing by customers (R. 597, 817-8).
Wholesalers, who were the victims of the concessionaty
system, lamented the fact that they had to handle sugar.
and sold as little as possible (R. 597, 1004, 1009). This
situation manifestly contributed to the fact that in the year
1927 sugar consumption fell about 10% in the country
(R. 592).

That the secret concession system would lead and was
leading to a substantial lessening of competition tending
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to monopoly among distributors is not a theory but a dem-
onstrated fact, The distribution of sugar to the trade and
among the public is dependent upon the operations of a
multitude of wholesalers and retailers, who buy from the
refiners for resale to retailers and the ultimate consumer,
and it is inevitable that the channels of distribution will
be stopped up and free competition impaired if one whole-
saler or retailer can obtain his sugar at a substantial rebate
while his competitor must pay the full price. The latter
not only may be, or probably will be, but actually and neces-
sarily 75, placed at an arbitrary competitive disadvantage
which not only reacts to his detriment hut discourages him
from pushing the sale of sugar, because he is not able to
compete on equal terms, with the result that competition
is bound to be lessened. Laboring under this unfair handi-
cap, the wholesaler or retailer who is discriminated against
will either become an unwilling seller of sugar, thus dis-
couraging distribution, or will withdraw or be driven out
of the sugar business altogether. This is the result which
must inevitably ensue, and that it was the result which
actually ensued from the discriminations prevalent in the
sugar industry prior to the formation of the Institute is
abundantly shown by the evidence.

The Finding of the Trial Court that “there is no sub-
stantial evidence that the pre-Institute secret concessions
and fraudulent practices did or would lead to monopolies
among the distribution agencies” is in complete conflict
with the undisputed evidence, and is inconsistent with the
statement in the Opinion pointed out above, where the
Trial Court says that “Tt may well be that such discrimina-
tory concessions tend to create territorial monopolies in
sugar distribution” (R. 94). |
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Lffects of Secret Concession Systenr on Refiners.

The situation was equally disastrous to the refiners
themselves, whb were fighting a battle with concealed
weapons in the dark. They did not know what competition
they had to meet. The only guide they had was the repre-
sentations of the customers as to what secret deals they
were able to make with other refiners. The refiners then
had the choice of meeting the supposed deals or losing the
customers. They had no means of verifying the repre-
sentations (R, : 598, 883, 1060-61, 1064). Perhaps the
competition was real; perhaps it was false. In either case,
it had to be met or the customer making the demand for the
concession was lost. If lie did not get the concession after
representing that it had been offered by another refiner, he
had to save his face by changing his source of supply
whether he actually had an offer of a concession from the
other refiner or not (R. 598, 937). _

The Trial Court found *“There is no substantial evi-
dence that the pre-Institute situation caused or would caust
substantial injury to the ‘ethical’ refiners as a class” (Fint'1~
ing 27, R. 271). 1t is suhmitted that this Finding is 10
utter conflict with the evidence. :

It is abundantly clear from the undisputed testimony
that the entire industry was caught in the coil of a vicious%)’
descending spiral of dishonesty and disaster. Not only d‘f}
all members of the industry suffer “substantial injury
from the cancerous growth of the secret concessiofn system
but the “ethical refiners, as a class” were in a peculiarly
perilous situation, The refiners who had succumbed to the
secret concession practice could grant secret rebates and
thus retain the business of customers who represented that



25

they could obtain similar concessions from other refiners.
The losses involved in such forced concessions could be re-
couped from the larger body of customers who did not
share in the secret bargains.

But the refiners who were still attempting to follow the
open price policy could meet these special concessions and
retain their customers only by announcing openly a reduc-
tion in their basis price available to all customers without
discrimination. If the secret prices they were called upon
to meet were too low to be offered to all their customers
without disastrous losses, they were helpless to protect them-
selves, because, of course, they could not openly announce
that they were discriminating hetween their customers by
selling to some of them at lower prices than to others.
They were thus impaled on the horns of a dilemma. They
must cither stand helplessly by and see their best customers
taken away from them, or bring the whole body of their
prices down to the disastrously low levels of the secret con-
cessions of their competitors.

Their position was well put by Campiglia of C. & H.,
whose company was the largest and strongest of the ethical
refiners and had suffered a loss of over two and one-half
million dollars in 1927, the vear before the Institute was
formed (Ex. E-17):

“In 1927, the secret allowances, concessions and
rebates were becoming more extensive all the time.
Eastern and Southern refiners were offering more
extensively specials to certain customers and taking
customers away from us in one locality after an-
other, * * *»

“It was not always easy to find out how much

of a concession a customer was receiving or what
customers were receiving concessions. When we
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did have sufficient information we met them by mak-
ing a reduction in our price list. That was a very
expensive thing for us to do and imposed consider-
able penalty on us by giving the price openly to al
our customers, whereas our competitors may have
given it only to some of them. * * * It reached a
point where we were not sure whether or not our
open price policy would be adequate to meet the
special concession system of competitors. We did
not know whether we could do that and still stay
in business or whether we would maintain our open
price poficy and lose all our trade” (R. 716-7).

Sullivan, Vice-President of Western, the other Pacific
Coast ethical refiner, referring to conditions prevailing in
1927, testified:

“k k% We could not indefinitely accept conditions
as they were. We were losing customers but never
could find out exactly why we lost them. [ beIiex:'ed
that customers were receiving secret and attractive
terms and rebates which we did not give them. * **
We did not know exactly what they were but we
do know that we lost business. There was a fatal
coincidence between these representations and de';
mands for concessions and the loss of a customer
(R. 883).

| Worcester, of Revere, one of the two Eastern refiners
adhering to the open-price system, whose company suf?EYEd
a net capital loss of 3.109% in 1927 (Ex. E-17), testified:

“By the end of 1927 it had become very hard for
a refiner who was isolated as we are to teally
keep tabs on everything competitors were doing-
Conditions changed daily and it was expensive to
keep cutting our price to meet them. In cerfain lo-
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calities we stopped selling sugar because it was not
worth while” (R. 638-9).

Goetzinger, of Arbuckle, the only other Eastern refiner
holding out against the secret concession system, testified:

“k *x % During the latter part of 1927, competi-
tion had become so flerce and conditions so disturb-
ing that no man knew where he was. * * ¥ Arbuckle,
C. & H., Revere and one or two other exceptions like
them were not giving concessions, but everything
was going on. * * * We could not, under our policy
of open announcements of prices, possibly have fol-
lowed their procedure. * * * We have been in
the coffee business since 18590 and in the sugar
business since 1898 and have always been an open
one-price house to everybody, treating all our custo-
mers alike. We despised these concessions because
we did not think they were fair” (R. 680). “* ** We
hoped that the Institute would rectify some of the
competitive practices which were going on. We
called them competitive but they were practices
which we could not ourselves adopt. We proposed
to eliminate some of the irregularities, secret con-
cessions and things we were ashamed to adopt as
our own” (R. 681).

Henderson, the only ethical refiner located in the South
and the smallest unit in the industry, suffered a net capital
loss of 5.81%, in 1927 (Ex. E-17). Many, Henderson’s
manager, testified:

“*¥ % * We gaw our customers disappearing and
had every reason to believe that they were doing it
because of some unfair practice. We discussed it
many times because we were using a lot of red ink
and wanted to stop it if we could. * * * By the end
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of 1927 we had taken a great deal of punishment.
We had lost a great deal of money. The truth is
we were really considering stopping the refinery”
(R.992). ¢ * * The competition of 1927, as is per-
fectly evident, would undoubtedly have eliminated
Henderson and probably a number of nther small
refineries, leaving the powerfully capitalized ones to
control tle field” (R. 994),

The experience of the refiners was a practical demon-
stration of the principles of economic science. Edwin R.
A. Seliginan, Professor Emeritus of Political Economy of
Columbia University and internationally recognized eco-
nomist, testified:

“Secret price cutting or cutthroat competition
may bring about at any given moment a price which
is somewhat lower to a larger number of buyers
than ihe price which would cxist in the absence of
such price cutting. Cutthroat competition will re-
sult in lower prices than the ordinary economic cofi-
petition. However, it will result in those lower
prices only for the time being because, as soon as
the unfortunate competitor is now excluded from
the market because of these cutthroat prices, it
will be seen that this was simply a point in the pro-
cess of attaining a monopoly. The cutthroat com-
petitor who is now left, being in control of the mar-
ket, his competitor being excluded, will at once pro-
ceed to raise the prices and enjoy all the fruits of
monopoly. '

“We have an excellent illustration of that fact
in the history of railway transportation, in the buiid_*
ing up of the meat packers, in the great quasl-
HfOPOPolies in Chicago and, above ali, in the recog-
nition of this situation by the Interstate Commerce
Law which absolutely forbids all such secret rates,
cutthroat rates and so forth” (R. 1133).
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The late Thomas S. Adams, Professor of Political
Economy at Yale University, former President of the
American Economic Association and the National Burean
of Economic Research and former Economic Advisor to
the United States Treasury Department, testified:

“As an economist I emphatically condenn the
practice of secret allowance and price discrimina-
tion and rebates * * *. | condemn it in the first
place because I think it interferes with the normal
operations of supply and demand in the sense that
the economist believes that supply and demand thus
operating fix prices. 1 condemn it because I think
in the long run it necessarily increases the cost ot
industry. If a dealer or a producer makes an open
price reduction and everybody knows about it, almost
inevitably in a short time all buyers get the benefit of
it, so that the reduction spreads throughout the
mass of buyers generally. If he makes it secretly,
only to a few, then only a class of favored buyers get
it. T object to it particularly, that is, to secret price
discrimination, because I had considerable experi-
ence as a young man in a business in which secret
price quoting and discrimination were rife. I quit
that business with a very deep conviction that you
cannot stay in a trade and keep honest if you are
giving secret price discriminations. As far as my
experience goes and my subsequent observation, it
necessarily involves lying and deceit. I think that
has been a really material element in the formation
of economists’ opinions on this subject” (R. 1162).

The sugar trade situation in 1927 was a sorry one in-
deed. Fair, open and honest dealing hetween customer and
refiner was the exception and was rapidly becoming impos-
sible. The open price refiners faced the constant loss of
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customers. Misrgpresentation and chicanery were the order
of the day. The honest or less favored merchant, like the
open price refiner, could only stand by and watch his busi-
ness disappear. : The refiner who could juggle the most
deals without letting either hand know what the other was
doing was the miost successful. Competition, if it may be
termed such, was that of the jungle with no weapons
barred. The sale of sugar was being discouraged and sup-
pressed by the main body of wholesalers and retailers who
could not compete on equal terms with the concessionaires.
The tendency was toward monopoly, “against the best in-
terest of the refiner, the wholesaler, the retailer and the
consuming public”’. The entire industry was demoralized.

We take the'position that the surreptitious competition
of the years immediately preceding the Institute, of which
the secret concession was the principal feature, and which
was well on its way toward complete elimination of honest
and open dealing between refiner and customer, is not the
type of competition which is protected by the Sherman Act.
We assert, on the other hand, that it is unethical and de-
moralizing, that it is uneconomic and stifles true competi-
tion, and that it is illegal under the Clayton Act.

C. Defendants’ Purposes in the Formation of the Institute.

The primary and dominant purpose of the refiners in
the formation of the Institute was the elimination of a type
of competition which involved fighting in the dark and
made it necessary in self defense to resort to practices whid}
they themselves disapproved and of which they were
ashamed. A business man with honest instincts does not
like double dealing with his customers nor the conscious-
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ness that he is providing one customer with a club with
which to ruin another’s business. The refiners were per-
fectly willing to submit to the hard knocks of open competi-
tion and take their chances in the struggle. What they
wished to get rid of was the type of secret attack which
they could not guard against by open and honest effort
and which they could only hope to forestall by giving blows
in the dark themselves, to the resulting disadvantage of the
trade as a whole, their own customers and their own busi-
ness. ,

The economic consequences of the secret concession sys-
tem to the industry as a whole and to the refiners adhering
to the open-price policy in particular have already been
touched upon. The refiners who were resorting to the pol-
icy of secret rebates were not only ashamed of what they
were doing but were concerned about their lability under
the Clayton Act for illegal discrimination (R. 605-6;
1034). The finding of the Trial Court that the refiners
were disturbed not only economically and legally but mor-
ally over prevailing conditions (Finding 29, R. 271-2) is
well substantiated by the testimony.

As stated by Post, of National:

“Our company and the others, I think, were
very much ashamed of the kind of business we had
to do. Tt was very humiliating to have to be unethical
in our transactions and we all welcomed the oppor-
tunity to try to work out some legal method of con-
ducting business without unethical conditions™ (R.
1060), “* * * We were all very unhappy about the
Practice of giving secret concessions to special cus-
tomers and very much ashamed that it was neces-
sary for us to do so. It was very unfair and very



32

unethicaI; to continue business in that way, but we
had drifted into that manner of doing it. We would

have welconmed an opportunity to try to correct it.

It would not have been possible to do so without the
cooperation of practically all the refiners” (R. 1062},

Goetzinger, of Arbuckle, testified:

“k % * At the time the Institute was formed I
attended the meetings as an observer in order to post
my chief, Jamison, when he returned from Europe.
I became very much impressed by the earnestness of
the 18 or 20 men who devoted every hour of every
day in the week to a discussion of the means to better
conditions in the sugar industry and by what Cum-
mings told us of his reception in Washington” (R.
679). ‘O * * We hoped that the Institute would rec-
tify some of the competitive practices which were
going on. We called them competitive but they were
practices which we could not ourselves adopt. ‘P'Ve
proposed to eliminate some of the irregularities,
secret concessions and things we were ashamed 10
adopt as our own” (R. 631).

Foster, of American, testified:

“We joined the Institute because we felt the plat-
form of openly announced prices and the same .trcatr
ment to all was the only solution of the evils in the
industry. We believed in that policy. We believed
that it would instill more confidence in the trade
between the refiners, would tend to stabilize the
industry and, I am frank to say, we expected 10
make more money” (R. 1037). :

Pennsylvania’s reason for joining the Institute P_“"‘
sents the open-price system versus the secret concessiol
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system from the standpoint of a newcomer in the industry.
It reveals that the former encourages and facilitates the
entry of a new competitor into the field, while the latter
discourages and impedes his entry. Pennsylvania, in 1928,
started on a new course. It had been out of the selling end
of the business for seven years and had lost contact with
the trade, so that it was under the necessity of forming a
new sales organization and had to determine the policy it
was to pursue—the open-price policy or the policy of giv-
ing concessions.
As expressed by Hoodless

Ok x x We thought the principles embodied in the
proposed Code of Ithics represented decent business
privciples. * * * We had to decide whether to
sell on open prices publicly announced or have a
price list from which there would be a deviation as
circamstances warranted and by which we could
make trades with people. The policy embodied in the
Code of Ethics made it a much simpler matter for
us to start with open and publicly announced prices.
* % * Tt would have been more difficult for us to do
business on the other policy, of ferreting out secret
concessions. We believe the open-price system was
the proper ome for doing business because we be-
licved we ought to do business on a fair basis with
everybody. By the other method we would have had
to rob Peter to pay Paul” (R, 699-700).

The refiners had seen the full fruits of the secret con-
cession system. Wholesalers and retailers had become in-
creasingly reluctant to sell sugar because of inequality of
competitive conditions, refiners’ customers were complain-
ing that the system was wrecking their business (R. 597,
688-9, 817-8, 1003-4, 1006, 1009), and consumption had
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dropped 10% in 1927 (R. 592). There was a growing
tendency toward monopolistic control on the part of various
distributors (pp. 18-23, supra), and the financial results to
various of the refiners were increasingly alarming, the in-
dustry as a whale having suffered a net loss in the year 1927
(Ex. E-17).

It is not claimed that the net loss which the industry as
a whole suffered in 1927 was entirely due to the secret con-
cession system, or that the refiners believed that it was
entirely due to that system. It was in fact, as will be
developed later (pp. 90-97; 37 below), due largely to the
high average price which refiners had to pay for raw sugar
in 1927, as compared with 1926 and 1925 (See Ex. S-17,
p. 1 of Appendix), and to their lack of adequate trade
statistics, which led to the accumulation of excessive stocks
and the conseciucnt dumping of those stocks in the fall of
1927. Baut the effects of that underlying cause were un-
doubtedly accentuated by the secret concession system and
by the lack of any statistical information which would have
enabled the refiners to avoid the great accumulation of
excess stocks which led to the dumping of such stocks at
disastrous prices in the fall of 1927,

There can be no doubt that a regime of fair, open
orderly competition which enables the refiners to plan their
policies intelligently, with full knowledge of accumulated
stocks and other trade conditions, and which makes success
depend upon honest sales effort rather than upon sharp
practice, results on the whole in greater financial advan-
tage to the trade, the public and the competitors themselves.
Tt is an old adage that honesty is the best policy and the
teaching of economic science is in accord. Professor Adams
testified :
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“* * % The existence of economic competition
with a suppression of undesirable forms of competi-
tion might easily have the effect of stabilizing profits
or increasing profits under certain circumstances. I
would expect sound economic competition to do that,
to eliminate undesirable forms of competition” (R.
1166).

This result is so well realized that there is small wonder
if it was in the minds of some of the refiners when they
were considering the elimination of the discriminatory and
uneconomic type of competition which prevailed in the
sugar refining industry in 1927, As stated by Foster, his
company expected to make more money as a result of the
elimination of the abuses which existed in the industry
(R. 1037). Goetzinger testified to the same effect, saying
it was his expectation that the Institute would eliminate
“the irregularities, secret concessions and things we were
ashamed to adopt as our own. We thought the whole atmos-

Phere'would be cleared and that we would profit thereby.
That is all we are in business for” (R. 681).

_Such frank statements by two or three of the refiners
that, among other results, they hoped they would profit by
the abolition of the shameful secret concession system, ap-
pear to be the only direct basis in the Record for the Court’s
finding that their dominant motive in the organization of
the Institute was to eliminate price competition and main-
tain relatively high prices for refined sugar. We submit
that it js an utterly inadequate basis for such a finding.
It was natural for the ethical refiners to hope that they
would benefit by the abolition of the secret and discrimina-
fory concessions which they were helpless to meet under
their open-price policy and which were resulting in their
losing many of their customers. And it was natural for
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the unethical refiners to hope that the abelition of these
methods of whljch they were ashamed, but which they felt
obliged to use in self defense, would result in their saving
the money Whi{lé}l they were handing out to “chisellers”, who
got their discr?iminatory concessions by false representa-
tions as to sec:f*et offers from other refiners. Those were
legitimate andéreasonable hopes, and they implied no sup-
pression of fair competition and no detriment to sugar pur-
chasers generaiiy. On the contrary refiners contemplated a
type of compeij:ition which should be open and honest and
fair to reﬁnerés and distributors and the public, and they
believed the aholition of secret concessions would result in
no detriment to anyone except the concessionaires, who
would thereby lose the discriminatory and unfair advat-
tages they had previously enjoyed over their competitors.

In fact, as/we shall show (pp. 89-103), under the open
competition of the Institute regime the refiners’ selling
price consistently followed the price of raw sugar dowrm
ward and held the refiners’ margins and earnings to sub-
stantially the same as before the Institute. What these
facts inevitably reflect and what the evidence later dis-
cussed will show, is a competition among the defendants
as intense after the Institute was organized as before, but
with its effects and benefits uniformly extended to all pur-
chasers of sugar, instead of being deflected into the pockefs
of a comparatively few concessionaires.

The major benefit hoped for and realized from the In-
stitute’s operations was the cleaning up of the old syste™
of competition in chicanery and deceit and the abolition of
the secret and unfair discriminations which made the ¢
finers ashamed of the business they were engaged in.



37

Other Purposes in Forming the Institute.

Although the abolition of the vicious and discrimina-
tory system of secret concessions through the adoption of
the principle of open prices publicly announced, without
discrimination among customers, was their dominant pur-
pose, the refiners had other reasons for forming the Insti-
fute.

Statistics. Previously, there was no availahle source
of statistics as to refined stocks, no accurate information
available as to consumption, no information available as
to the location of stocks about the country or with the trade,
and no accurate statistics as to production. There were
no statistics as to melt or as to stocks that were being piled
up at refining centers or in different parts of the country,
and no information as to current deliveries (R. 592, 607,
710,994, 1035, 1060). One result of this lack of informa-
tion was that the refiners built up in the middle of 1927
excessive stocks of refined sugar and dumped it at the end
of the year at ruinous prices, when they found it could not
be moved (R. 592).

Campiglia, of C. & H., emphasized the value of the
statistical service of the Institute, in giving C. & H.’s rea-
sons for joining :

“Statistics that the Institute compiled gave us
the distribution by states which we had never been
able to secure hefore. It gave us a comparison with
distribution of former years, by states and it gave
us the quantities of stocks of raw and refined sugars
on hand. It permitted us 1o determine whether
stocks were piling up and accumulating or moving
out freely to the trade and many things which
we considered valuable” (R. 710).
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Sullivan, of Western, testified that his company had
long felt the need for some manner of exchange of statis-
tical informatic_?m such as that provided by the Institute
(R. 883). Many, of Henderson, testified that the Inst:
tute’s statistical service was of considerable value to Hen-
derson (R. 994) So did Hoodless, of Pennsylvania (R
699). Foster, of American, testihed:

“*¥ % We also, as I have announced before, were
cranks on this question of statistics. I could not
see how any industry could operate successfully
without knowing what was going on. We were
always moving around in the dark and we thor-
oughly believed, if the industry itself knew what was
going on in the way of meltings and deliveries and
had some knowledge of stocks, that we should have
guide posts to enable us to carry on our busifess
better” (R. 1037).

Post, of National, testified:

“We had no definite information as to melts,
stocks. and deliveries, to enable us to carry on ¢uf
business intelligently. We had to guess at the stoc-ks
of sugar throughout the country, * * * The desir-
ability of statistical information was discussed. We
all realized that the real situation was a matter of
guesswork and welcomed an opportunity to have
statistics given to us in a reliable way through som®
organization” (R. 1060).

Wasteful Practices. Another important purpose of the
refiners in the formation of the Institute was the elimina-
tion of certain wasteful practices such as the unnecessary
multiplication of consignment points. As explained DY
Cummings:
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“One of the most wasteful practices in the in-
dustry in the years 1925 to 1927 was the building
up of these large stocks at consignment points.
There were literally hundreds of them over the
country where several refiners would have ware-
house stocks which could be withdrawn on order of
the local broker. By reason of the duplication by
the refiners these stocks in different communities
were sometithes five and ten times more than was
needed for ordinary 30 to 60-day deliveries. They
deteriorated, resulting in a great loss to the refiners
in capital investment and inventories which they
could not hope to move” (R. 593).

(See also Castle, R. 927-8.)
Goetzinger, of Arbuckle, testified:

“One of the purposes for which the Institute
was organized was to limnit the number of consign-
ment points. In 1927 the existence of consignment
points in almost every market where sugar was
being sold caused an enormous waste of money”” (R.

682).

The paramount importance of the efforts to eliminate
economic waste of this type is particularly clear in the case
of the small refiner, As testified by Many, of Henderson:

‘% * Tt is obvious that a small refinery like ours
could not offset consignments in such a large num-
ber of points, the actual consignments of sugar re-
quiring the Jaying out of a greater amount of money
than we could possibly stagger under, If you mul-
tiply an additional car of sugar by the number of
consignment points * * * you will find that the
total amount of money invelved comes to a big sum
which was more than we could handle, so we just
had to move out of those states because if there is
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a consignment point in a town and you do not put
in an offsetting consignment, it greatly reduces your
chance of selling sugar in that market” (R. 996).

Credit Burcau and Adveriising., Still other purposes
of the refiners in the formation of the Institute were the
creation of a credit bureau and the tnstitution of an adver-
tising campaign, calculated to inerease the consumption of
sugar and thus increase the volume for all sellers (R. 607,
710). By far the largest expense of the Institute has been
its advertising’ activitics, combatting the “slimness’ fad,
and urging the value and desirability of sugar as a food.
It has spent about $450,000 a year in pushing the sale of
sugar (R. 632).

In connection with this effort to promote the sale of
sugar, the retiners were once again confronted with the
existing system of rebates and concessions. 1t has already
been pointed out that the effect of that system was to play
havoc with the refiners’ trade through discouraging the
sale of sugar by those dealers who did not reccive rebatf:?»
Obviously with the great body of their customers in this
frame of mind it was impossible to interest the trade in
actively promoting the sale of sugar until the source of the
dissatisfaction was removed.

It was clear that the only way in which the concession
system could be abolished was for all the refiners who were
practicing it to abandon it at once. So long as any T¢
finer continued to give concessions, the fact was bound 0
be known in the trade and others would inevitably feel that
they themselves must necessarily meet these concessions
with concessions of their own as a weapon of self defense.
Concert of action was thus essential if any progress was
to be made, but for a time the relations of the refiners 10
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ward one another were marked with such bitterness and
suspicion that it seemed unlikely that any step could be
taken (Opinion, R. 225). As it happened, it was essential
for the initial action in bringing the refiners together to be
taken by an outsider, Cummings, who sent out the letter of
invitation for the first general conference of the refiners
locking toward the formation of the Imstitute (R. 606).
His former company, Warner, was then no longer in the
business.

D. The Formation of the Institute and Relations With the

Department of Justice.

A brief review of the precise manner in which the
Institute came into existence is sufficient to show that the
Trial Court’s finding of improper motives and bad faith
in the very inception of the Institute (Finding 36, R. 273)
is wholly without foundation.

The movement sprang from preliminary conferences
held in New York in June, 1927, between five New York
and Philadelphia refiners—American, National, Spreckels,
McCahan and Lowry, who was at that time operating the
Pennsylvania refinery. Cummings attended the meetings
as counsel for the purpose of advising them as to the pos-
sibility of legally correcting the conditions which had devel-
oped in the industry (R. 604). The discriminatory and
unethical practices prevailing in the trade and possible lia-
bility therefor under the Clayton Act were reviewed at
length (R. 604-6). The refiners were ashamed of the
secret concession system and alarmed at its effects, and ex-
pressed their desire to form a trade association with a Code
of Ethics which would declare for the sale of their product
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without discrimination among customers, on openly an-
nounced prices and terms, and which would enable them to
cooperate in the gathering of needed statistics, in credit
matters, and in advertising and promoting the sale of sugar.

Cummings stated that the matter should be submitted
to the Attorney General before the association was formed
(R. 606). Thc meetings were contimied at a later date
when each of the refiners came with a list of the different
forms of secret concessions which were being given. These
were reduced to a dozen or more statements of practices
in the industry x{’hich it was considered should be abolished.
It was proposed to submit this list of unethical practices
to the Attorney Qeneral in order to secure his judgment as
to whether they might or might not be lawfully abolished
by a trade association (R. 006).

In July, 1927, Cummings went to Washington and
talked first with the Department of Commerce, which lent
encouragement to the formation of the association and re-
ferred him to the Department of Justice. There he con-
ferred with Colonel Donovan, the Assistant to the Attorney
General in charge of Anti-Trust matters, to whom he sub-
mitted a draft, in typewritten form, of a proposed charter
and certificate of incorporation for the association, a pro-
posed set of by-laws, and the list of trade practices which
it was proposed to abolish (R. 607).

The Department of Justice assured Cummings of its
full cooperation and in a lengthy conference the proposals
were discussed in detail and it was agreed that when the
program was placed in final form it should be submitted
to the Attorney General's office. Cummings reported these
facts to the refiners who had consulted him and it was then

agreed to invite the other companies to a general refiners’
meeting (R. 607-8),
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At meetings of all the refiners held in New York in
December, 1927, the conditions in the industry and the pos-
sible liabilities under the Clayton Act were again reviewed
(R. 608-10). In a series of conferences lasting an entire
week, they reduced to definite terms the items which had
been discussed with the Attorney General, in the form of
a proposed Code of Ethics. Full minutes of these meetings
were kept and a copy forwarded to the Department of Jus-
tice together with the certificate of incorporation and by-
laws (R. 609, Ex. V-2, W-2).

During the early days of January, 1928 Cummings
with Babst and Post held conferences with Colonel Donovan
and several assistants to the Attorney General, at which the
various provisions of the proposed Code of Ethics were
discussed in detail. As a result of the first conference,
Cummings and the refiners’ representatives made revisions
in the Code. At a final conference at the Attorney Gen-

eral’s office the Code of Ethics was drafted in final form
(R. 610-11, 614-8). :

A meeting of the refiners was then held on January 7
1928, and the Code was adopted, and, as stated in defend-
ants’ answer (R. 61), except for two minor changes, “the
Code of Ethics of the Institute has remained and now is
identically as it was approved by the Attorney General of
the United States on the 28th day of January, 1928” (Find-
ing 32, R. 272).

Not only did the formation of the Institute come under
the supervision of the Department of Justice, but it was
the desire of the Institute and of its members to cooperate
with the Attorney General’s office in all the subsequent
activities of the Institute. It was their hope and expecta-
tion that representatives of the Attorney General’s office
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would frequentlfv visit the Institute and follow in a con-
structive way its development. Cummings testified:

“I told the Attorney General it was our desire
to cooperate with him in the conduct of the Institute,
particularly as it had been organized in the way it
had with his cooperation. I asked him to send a rep-
resentative of his office as frequently as he desired to
get any information he wanted regarding the con-
duct of tlie Institute or the business of the members.
I asked him if he would send a representative to the
first few meetings until it got under way. He de-
clined to do that, saying they would avail themselves
of the suggestion to make frequent visits to the Insti-
tute. I told him anything that the Institute had at
any time in the way of correspondence, documents,
files or .anytbing was open to any representa-
tive of his office at any time” (R. 611-2).

When the Code Interpretations (the specific regulations
applying the general Code principles) were first printed in
November, 1928, a set was forwarded to the Attorney
General and supplements were furnished him as they were
issued from time to time (Finding 33, R, 272).

The first visit which the Department paid to the Insti-
tute was in May, 1928, when Lamb and Whitney of the
Attorney General’s office applied for and were given full
access to the entire files of the Institute. Whitney, who
actually conducted the examination, was given a key to the
Tastitute offices and was given access to all the files, records
and correspondence and worked there at his pleasure, in-
cluding Saturdays and Sundays, when no members of the
Institute staff were in attendance. His examination was
not completed until December and his two comprehensive
memoranda reviewing each section of the Code of Ethics
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and discussing in detail such questions as price, refiners’
prices, margins and profits, the open price reporting system,
price guaranties, abolition of secret rebates, concessions
and quantity discounts, elimination of unhmnecessary con-
signment points and the like (R. 612-3, Ex. C-3) show
the complete lack of foundation for the Finding of the Trial
Court that

“* % * The Department did not conduct a com-
prehensive investigation of the restraints involved in
this case until the end of 1930, when an agent of the
Department inspected the Institute files for a period
of approximately one month” (Finding 33, R. 272).

This Finding is correct only in the sense that the repre-
sentatives of the Attorney General who made the earlier
examination of the Institufe’s activities did not have the
same view of what constituted restrainis as thosc who came
in later and finally started this suit.

Further examinations of the Institute files and opera-
tions were made by other representatives of the Attorney
General’s office. Mr. Fly, who participated in the trial of
the case, made an examination in December, 1929, and
Gorsuch in December, 1930. Both were given full and
complete access to the Institute offices and their contents
(R. 613, 1150-51).

We do not question the right of the Attorney General's
office to change its mind concerning the Code of Ethics and
the Institute’s operations. On the point, however, of
whether the refiners, with the advice and assistance of
Cummings, formed the Institute in good faith, in an hon-
est effort to restore fair competitive conditions and to abol-
ish unfair discriminations among customers, or, as the Trial
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Court has found, as part of a scheme to fix prices and re-
strain trade, the attitude and actions of the refiners and
their counsel in their relations with the Department of Jus-
tice are of the utmost importance.

No importal-l';t change was ever made in the Code of
Ethics, from the day it was put in final form in the At-
torney General’$ office. No Code Interpretation made by
the Institute, no letter it ever wrote, no document in its
files, or, for that matter, in the files of any of the fifteen
refiners, was ever withheld from the agents of the Depart-
ment of Justice. The functionings of the Institute were
always under the eye of the Department. Its offices were
always open to the representatives of the Department and,
although the defendants were unaware of the impending
action, the Government’s case was built within the Insti-
tute’s doors, with documents which the Institute invited the
Department’s agents to examine. Literally hundreds of
documents which have been introduced in evidence in this
case by the Government, as proof of a most reprehensible
conspiracy in restraint of trade, were made available to and
actually examined by the Department years before the suit
was brought.

We submit that the open manner in which the Institute
was formed and conducted, as evidenced by the history of
its relations with the Department of Justice, completely re-
futes the finding of the Trial Court that the dominant pur-
poses of the refiners in its formation were improper and
illegal. That finding was built upon the Court’s inherent
suspicion of business men and not upon the evidence. Men
who are engaged in such a conspiracy do not conduct them-
selves as these defendants did.
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I1.

THE OPERATION AND EFFECT OF THE BASIC
AGREEMENT THAT SUGAR SHOULD BE SOLD ONLY
UPON OPEN PRICES AND TERMS, WITHOUT DISCRIM-
INATION AMONG CUSTOMERS,

A. The Basic Agreement,

The fundamental question to be determined by this
Court is whether the Anti-Trust Laws render illegal the
concerted adoption by tbe defendants of the single basic
principle upon which the Institute was founded, namely,
that “All discriminations between customers should be
abolished. To that end sugar should be sold only 1pon open
prices and terms, publicly announced” (Code of Ethics, R.
260-3).

The urgency of the situation which led to the adoption
of this principle is expressly recognized by the Trial Court:

“The Industry was characterized by highly un-
fair and otherwise uneconomic competitive condi-
tions. Arbitrary, secret rebates and concessions
were extensively granted by the majority of the
companies in most of the important market areas
and the widespread knowledge of market conditions
necessary for intelligent, fair competition were lack-

ing” (Finding 29, R. 271).

Having adopted the principle of open prices and terms,
without discrimination among customers, as the means of
remedying the evils of the secret concession system, the de-
fendants lived up to the principle. The Court found that
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“Under the Institute, defendants agreed to sefl,
and in general did sell sugar only upon open prices,
terms and conditions publicly announced in advance
of sales, and they agreed to adhere and in general
did adhere without deviation, to such prices, terms,
and conditions until they publicly announced
changes” (Finding 40, R. 274).

The legality bf this principle is condemned in a Finding
clearly reflecting what we believe to be the fundamental
error of the Trial Court and representing the crux of the
entire case;

“The agreement to sell only on prices, terms, and
conditions announced in advance of sales, the ac-
tions pursuant thereto, and the reporting system 1n
aid thereof, constitute undue and unreasonable re-
straint of trade” (Finding 56, R. 279).

Before the real nature of this Finding can be understood
and its error appreciated, we must understand the imme-
morial and unique practice in this industry of selling on
“moves”, we must know just what the price announcement
and marketing system of the sugar industry was before the
Institute was organized, and we must know that the In-
stitute made no change in that system except the efimina-
tion of secret concessions.

B. Marketing System and Price Announcements before the

Institute,

Sugar “Moves”, Sugar has always been sold on $0°
called “moves”, both before and since the organization of
the Institute (Finding 45, R, 276). A “move” takes place
when the refiners make public announcements that, at 2
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fixed time within a day or two, they will advance their sell-
ing price fo a named figure, either higher than the presently
current selling price, or higher than a reduced price which
the announcements offer before the advance. Buyers then
hurry to place their orders, usually for a month’s supply or
more, at the lower price available before the hour fixed for
the advance (RR. 663-4).

These moves have always been initiated by the public
announcement of some one refiner who believes that trade
conditions——particularly the price of raw, the diminished
stocks of refined in the hands of the trade, and accumulated
stocks of refined in the hands of refiners—call for a move
(R. 670-8, 683-7, 705-9). 1In actual practice this initial
announcement may be made by any one of the refiners, large
or small. The move actually takes place, however, only if
all refiners {cllow the initial announcement with like an-
nouncenients of their own. If any one of them fails to fol-
low—for example, by making nov announcement at all—the
others must perforce announce a withdrawal of the ad-
vance (R. 633-6), because, as stated by the Trial Court,
sugar is a completely standardized commodity, and no re-
finer can sell his sugar at a given price when any other
refiner is known to be selling at a lower price (Opinion,
R. 221; Finding 17, R. 269). '

The attempt of a refiner to bring about a move at a
given price or time may thus be defeated either by one or
more refiners failing to make any announcement at all, or
by one or more announcing an advance to be effective at a
later date, or by one or more announcing a decline, effective
immediately, to be followed by an advance a day or two
later, or by one or more announcing a decline without an-
notncing a later advance.
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These announcements are all made telegraphically,
within the space of a few hours, and they usually present a
welter of conflicting announcements by different refiners,
until finalty they; all have followed some one of the announce-
ments and the ;move takes place, or one or more rehners
have failed to féllow any announcement, or have announced
a decline not followed by any advance, and the attempt to
precipitate a move has thus been frustrated (Ex. 0-3).

As the Trial Court found, there was no consultation,
collusion or agreement among the refiners in these price
and terms annpuncements (Finding 48, R. 277; Finding
201, R. 310). These maneuvers, both before and after the
organization of the Institute, constituted the very essence
of cornpetiticu‘n,I functioning publicly and fiercely, with each
refiner reflecting, in the price and terms he offered, his own
views of what the market required.

“Jockeying” of this sort has always prevailed, both
before and after the organization of the Institute, and
completed moves take place only about eight or ten times a
year, depending mainly on the course of the raw sugar
market. In a declining raw sugar market, the usual prac-
tice in bringing about moves is to announce a decline,
effective immediately, to be followed by an advance, ef-
fective a day or two later, to some price usually no higher
than the price prevailing at the time of the announcement,
or perhaps lower than the prevailing price but higher than
the move price (R. 641, 670, 673, 706).

A Completed “Move”. We print in the Appendix &
graph from Exhibit O-3 illustrating these moves in the
year 1930. As to the way moves take place, it is subsfan-
tially typical of all years, both before and after the organiza-
tion of the Institute. Referring to that graph, the events of
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March 6th to 8th furnish an illusirative example of a simple
completed move. As the graph shows, raw sugar advanced
sharply from $3.49 to $3.67, the advance commencing
March 5th and ending March &th. On March 7th, when
the current price of refined was $4.85 per hundred pounds,
the California & Hawaiian Company announced a reduc-
tion of 15 cents per hundred pounds (in the form of a
freight allowance of 15 cents) retroactive to March 5th,
to be followed by an advance to $5.00, effective at the open-
ing of business March 8th. All refiners followed this an-
nouncement in effect, some by giving the freight allowance
and others by reducing their price to $4.70, and all an-
nouncing the advance to $5.00 to be effective on March
8th. These announcements by the various refiners all took
place telegraphically, in the space of a few hours on March
7th, and before the opening of business on March 8th the
sugar trade had placed its orders for more than 15 million
bags of sugar (shown by solid columns at foot of graph),
at the move price of $4.70. The columns of apparent sales
on Saturday, March 8th, and Monday and Tuesday, March
10th and 11th, represent orders actually placed with out-
lying brokers and agents of the refiners before the opening
of business on March 8th, but not all entered on the re-
finers’ books until the three succeeding days.

A “Spiked Move”. A typical example of a frustrated
or sptked move is shown by the graph in the period June
4th to 10th. On June 4th to 6th raw sugar advanced 13
cents per hundred pounds. On June 6th, Revere announced
an advance in refined from $4.50 to $4.60 to be effective
June Oth. Revere was followed by Spreckels and Savan-
mlh, but Spreckels later withdrew the announcement of
the advance. American announced the advance to $4.60
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but made it effective June 10th. American was followed
by Pennsylvania, National, Arbuclle, Spreckels, McCahan,
Savannah (changing previous announcement), Imperial,
Western, Henderson and Godchaux. Colonial (one of the
smallest refiners) announced the advance to be effective
June 9th, instead of June 10th, and then withdrew the
announcement of the advance. Imperial then withdrew the
announcement and was followed by all the other refiners
who had announced the advance. C. & L. and Texas
had not announced any advance, and Colonial’s action in
withdrawing its announcement and precipitating the re-
 treat of the others was probably due to the failure of these
two refiners to follow the advance. Conditions for the
move were fawlrorable because of the rise in the raw price,
and especially' because of the long time that had elapsed
since the preceding move on April 4th, After such an
unusual interval between moves the whole trade knows
that buyers are short of sugar, and this was further shown
by the unusually heavy purchases of sugar indicated by
the graph on June 3rd to 6th, coincident with the decline
in price and with no announcement of a subsequent advance.
Little Sugar Purchased between “Moves”. As the
graphs in Exhibit Q-3 show, (see Appendix) the trade or-
dinarily purchases very little sugar between moves, substan-
tially none unless the time between moves is unusually long
and the trade is therefore getting short of sugar.
Contrary to the situation in other businesses, even the
announcement of a decline does not result in any consider-
able sales by refiners, unless accompanied by an announce:
ment of a later advance, because the trade knows that when
one refiner announces a decline, all refiners will be obliged
to follow (they always do—they cannot sell even the drib-
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lets of day to day sugar if they don’t), and that there may
be another decline before there is a move, and that moves
never take place without sufficient advance announcement
so that all buyers can take advantage of the low price before
the advance. If a month or more has elapsed since the last
move, and some of the distributors are therefore short of
sugar, they will begin to buy from hand-to-mouth on the
announcement of a decline, but, for the reasons just stated,
they will wait until a move before stocking up with a
month’s supply.

There is no substantial dispute about the foregoing prac-
tices in the selling of sugar, both before and after the or-
ganization of the Institute. They were fully established
by the evidence and found by the Court (Opinion, R, 102;
Finding 45, R. 276-7; Finding 50, R. 278; 386, 660-64,
671-7, 685-7, 704-9). '

This system is the nearest approach to the ideal free
market of a public stock or commodity exchange that is
possible in an industry where the buyers cannot be gathered
in a room with the sellers, and where the buyers, scattered
all over the country, are buying for pronipt resale, subject
to a distributor’s usual wholesale or retail margin.

This system is peculiar to the sugar industry in the
United States. Tt developed naturally, through a long pe-
riod of years (R. 664), to meet the special problems of the
sugar trade, and it is directly responsible for the fact that
sugar is sold on a smaller margin of handling cost and net
profit by processors and distributors than any other product.
Under this system of moves competition has driven these
costs and profits down to the minimum, and if that system
is destroyed, as the Trial Court’s decision requires, the dis-
tributors’ costs and margins must inevitably increase to
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meet 4 new anci artificial and less economic system of han-
dling and marl@eting sugar.

The fundalénental trade conditions out of which the
move system developed and the reasons why the Trial
Court’s deczs1on would destroy that system and increase
distributors’ margms, will be discussed later. For the
present our purpose is merely to inform the Court about
the special characteristics of this unique marketing system
so that the Court can understand just what steps the Sugar
Institute took to adapt its principles of fair competition to
tbat system, and why those steps were necessary if fair
competition was to be brought about.

We next refer briefly to the relationship between the
secret concession system and the practice of selling on
moves.

“Moves™ and Secret Concessions. Even the concession-
aires bought the great bulk of their sugar on these moves.
But to them the refiners’ public announcement of the pres-
ently available lower price and tbe future advanced price
meant somuthmg different from what it meant to the greaf
majority of purchasers, and to each concessionaire it meant
something different from what it meant to other concessiof-
aires. Depending on their secret standing arrangements
with their different refiners, it meant that they could buy at
5 or 10, or perhaps 20 or 25 cents per bag less than their
competlzors or could get an equivalent concession in ‘“‘stor-
age” or “brokerage” or “advertising” or “freight attow-
ance”, or perhaps a combination of two or more of these
types of concession. And some of the most favored among
the concessionaires could even defeat the effects of th
moves upon themselves through direct secret agreements of
indirect storage and brokerage arrangements with the ¢
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finers which enabled the concessionaires to date their sugar
purchases back when the refiners’ price rose and forward
when the refiners’ price fell.

But generally the principle of the move remained the
same to all buyers. They bought the great bulk of their
sugar on a presently available lower price because all re-
finers had announced an immediately impending advance
to a higher price.

C. The Price Reporting System of the Institute.

The Institute did not seek to change, nor has it changed,
this system of moves, or the methods historically employed
by the refiners in announcing their price changes (Finding
49, R. 277).

The entire program and activities of the Institute with
relation to price changes are encompassed within the fol-
lowing four Code “Interpretations” (Ex. 20):

“2. Posiing. Refiners’ hasis price of sugar
should be kept posted, in accordance with the long-
established custom of the tvade, upon their bulletin
boards available to access by the trade. In addition,
they should notify the trade of price changes in the
manner customary previous 1o the Institute.

“3. Notification to the Institute. (a) Price
Changes. The Institute requests tnembers before
notifying the Institute of price changes to post or
otherwise announce them in their customary man-
ner and then to notify the Institute of action which
has been taken.”

“4. Notification by Institute. Upon receipt of
a .price change notification the executive secretary
will give the same to the news agencies in New York
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which operate comimercial tickers, He will also ad-
vise by telegram members of the Institute, the

Domestic Sugar Bureau and other distributors of
refined stigar,

“5. Three O’'Clock Notice. Except to meet a
competitive price already announced, the Institute
recommends to its members that they announce
changes in price not later than three o’clock. Such
timely apnouncement will enable a price change to
receive wide publicity through the evening and
morning papers. It will, furthermore, help to estab-
lish uniformity of practices which will be appreci-
ated by the trade.”

In brief, these Code Interpretations provide merely that
the refiners’ basis price should be kept posted “in accord-
ance with the long-established custom of the trade”, and
that the refiners should notify the trade of their price
changes “in the manner customary previous to the forma-
tion of the If-:t.rtitute”. These provisions are merely an
adoption of what all the refiners had found good through
their years of operation and which had been accepted by
the trade and become a uniform trade practice. And in
substance, this is what the Trial Court found (Findings
49 and 50, R. 277-8).

The Only Innovation. The only innovation in respect
to the announcement of price changes was the provision
(Interpretation “3”, p. 53, supra), that the members
should, in addition to publicly posting their price changes
and notifying the trade thereof in accordance with the
established custom of thc trade, notify the Institute of
their price changes—but only after the members had pub-
licly announced the price changes in the manner they had
always employed; then they should notify the Institute of
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action which has been taken (R. 661, 672, 686, Findings
49-50, R. 277). _

The purpose of the provision for notifying the Institute
of changes in prices and terms was to insure the most wide-
spread publicity possible for the announcements and to
nsure the accuracy of that publicity (R. 637, 668). Ac-
cordingly, it was provided that the Institute, upon receipt of
notification of changes in prices and terms should give the
same to the news agencies in New York and advise by tele-
gram other refiners and distributors of refined sugar (In-
terpretation “4”, pp. 55-6, supra).

Pursuant to this provision it has been the practice of the
Institute to circulate among all of its members the exact
wording of price change announcements of each refiner
and, furthermore, to give such announcements to the com-
mercial tickers and news agencies, to the Domestic Sugar
Bureat and to the varions sugar brokers who have always
been accustomed to notifying the trade of price changes
(R. 633). :

Accuracy was highly important. These announcements
were not simple statements of a change in price, but were
often very complicated, especially in the matter of changes
in terms and specification of the territories where such terms
were applicable.  And during the time when such a change
in price or terms or both was under way, the wires were
kept hot with scores of conflicting announcements, until
fimally a move had been effected at some price and upon
some terms to which all refiners had settled down; or the
move had been “spiked” and the attempted advance of one
or more of the refiners had perhaps resulted in a decline; or,
if no move had been attempted, a simple decline or change
in terms had been effected.
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Typical illustrations of both the simple and the more
complicated annpuncements of changes in price are con-
tained in the abstract of certain price-change movements
set out in Exhibit N-3 in the Appendix to this brief.

The refiners. testified that the information as to price
changes of competitors always reaches them through the
ordinary trade channels before they receive the Institute
relay (R. 662, 672, 686), This fact is graphically dermon-
strated by Exhibit H-4, being a file of price-change an-
nouncements regeived by the Western Sugar Refinery on
typical “moves” before and since the Institute, which shows
that Western not only received detailed reports as to the
price changes of its competitors from various sources
Lefore the Institute was organized, but that it still receives
the information' from the same sources before it is received
from the Institute.

No Price Comments or Propaganda by the Institute.
The Institute réceives and circulates the exact terms of the
announcements (Ex, K-3, L-3). Tt does not add any sug-
gestions or notations of its own nor does it do anything
else in relation to price changes outside of relaying these
price announcements (R. 633). As found by the Trial
Court,

“Data respecting price changes have bee'n gir—
culated by the Institute without comment” (Finding
55, R. 279).

There were no price discussions at Institute meetings
(R. 219-20), and no price propaganda by Institute officers
or literature, such as led this Court to its decision in the
- Hardwood case (257 U. S. 377).

The Three O’Clock Rule. The recommendation that
members announce their price changes not later than three
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o'clock is in the interest of widespread publicity, as the
ticker services close at three o'clock and announcements
made before three o’clock will appear in both evening and
morning papers, whereas announcements made after three
o'clock are too late for the evening papers (R. 634). The
Court analyzes the history and effects of this “Interpreta-
tion” in Findings 45 and 46 (R. 276-7) and concludes,
in Finding 47 (R. 277):

“The effect of the Three O’Clock Rule in and
of itself, seems to have been advantageous to the
trade in case of a price advance in that the uncer~
tain period of grace has been replaced by a definite
one.”

(See R. 661, 664.)

“Repricing”. The nearest to a direct criticisin of any
Price Interpretation of the Institute contained in the
Court’s Findings relates to the so-called practice of “re-
pricing”, Repricing occurs when a refiner applies a newly
announced reduced price to orders previously taken at a
higher price. Before the Institute, such repricing had occa~
sionally been done, and orders taken early on a day when
a price decline was announced later on the same day were
given the benefit of the lower price. Since this repricing
had sometimes been used to conceal discriminatory conces-
sions to favored customers, the Institute, for a few months
after its organization, had in effect a Code Interpretation
condemning it, but in August of 1928 a new Interpretation
was issued as follows:

‘k % % The custom of the trade permits glvmg

the customer the benefit of the refiners’ lowest price
during the day, that is, a contract entered into on
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sugar delivered in the morning may be repriced at
any lower price announced during the day” {Find-

ing 44, R. 275).

With respect to this provision, the Trial Court finds as
follows:

¥ ¥ % Repricing has been practiced at least since
August, 1928, Although expressly sanctioned only
as to business of the day of the decline, refiners
occasionally have repriced heyond that period. But
the ‘Interpretation’ just quoted was evidently in-
tended to prevent this and mitist have had some effect
in discouraging it” (Finding 44, R. 275).

In view of the facts disclosed by the Record, this eriti-
cism is wholly unwarranted. It was never the custom of
the trade, prior to the formation of the Imstitute, to re-
price business entered prior to the day of a price decline
(R. 634). The Trial Court, in fact, found that repricing
occurred “‘wherl a decline was announced late in the day,
and was appiied{ to all of that day’s business” (Finding 44,
R. 275). The Iflterpretation recognized expressly that very

‘practice. The finding that the Interpretation must have had
some effect in discouraging repricing is particularly difficult
to understand in view of the fact that, since the inclusion of
this provision in the Code Interpretations, refiners have,
in fact, occasionally repriced business taken long prior {0
the day of the decline, a practice which had never prevailed
in the pre-Institute period.

Examples of such repricing are shown on Exhibit 0-3,
for 1930, printed in the Appendix to this brief, when by
successive public announcements repricing involving 20
cents a bag was extended by all refiners back from Febrit--
ary 10th to January 6, 1930 (R. 676-7) ; and again on Ex-
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hibit O-3 for 1931 (Appendix), there appears a repricing
involving 10 cents a bag by successive public announce-
ments of refiners which was extended back from December
st to November 17th. These were fiercely competitive
contests and in this form they were unprecedented in the
days before the Institute, so that there is no foundation
for the Court’s criticism that the Code Interpretation on
this subject was intended to and must have had some effect
in discouraging repricing. What the Code actually did was
to insure that repricing should be done publicly, with the
benefit extended to all customers alike, and not done se-
cretly, for the benefit only of the concessionaires.

General Effects of Institute’s Relaying Price Announce-
ments, The Institute’s system of relaying price change
information has not served to make available price informa-
tion which was not previously available and current, nor
to make that information available to the refiners at a
time earlier than it was otherwise available. It has served,
however, to achieve the most widespread publicity possible
for the announcements and to insure the accuracy of the
publicity, which is of prime importance. The announce-
ments of price changes, including as they frequently do
complicated conditions and terms and specifications of Hm-
ited territory, are easily distorted and misunderstood and
the Institute’s system insures the publicizing of the un-
garbled text of the announcements (R. 637).

No Price Agreements or Collusion aimong Defe ndants.
The price publicity system of the Institute has functioned
as intended, with no concealed or ulterior appurtenances,
as a simple, direct and open manner of informing everyone
interested in sugar prices, promptly and accurately, of eac.h
and every price announcement of every refiner. Thzf‘t it
has not heen nsed for any collusive purposes is suhstantially
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undisputed and is clearly set forth in Findings 48 and 201
(R. 277, 310):

“48. 1 find that the refiners did not consult
with one another after an advance had been an-
nounced by one of them and that the grace period
was not in fact used by them to persuade 2 reuctant
member to follow the example set, despite the busi-
ness necessity of withdrawing an advance unless it
were followed by all.”

“201. 1 find no agreement among defendants
on basis prices in the sense of an agreement to adopt
a certain basis price from time to time and to main-
tain it during any period. Frequently an announce-
ment by one refiner of an advance would result in
a series; of announcements by others, ultimately
teading to a decline. Often, too, the advance would
be withdrawn because one refiner would r;frain
from following the announcement. Except in few

instances, a decline announcement was followed by
all.”

D. The Trial Court’s Fundamental Error as to Price

Announcements,

With a proper understanding of the historic market-
ing methods and moves of the sugar trade, and of the
fact that the Sugar Institute miade no change in that sys-
tem, but merely abolished the secret concession practices
which were undermining the system, the error of the Trial

Court’s basic Finding on this question becomes apparent
The Court found:

“56. The agreement to sell only on prices, terms,
and conditions announced in advance of sales, the
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actions pursuant thereto, and the reporting system
in aid thereof, constitute undue and unreasonable
restraint of trade” (R. 279).

Defendants did not in terms agree to sell only on prices and
ferms announced in ADVANCE OF SALES.

It should first be noted that neither the Code principle,
that “sugar should be sold only upon open prices and terms
publicly announced”, nor any of the Code Interpretations
(pp. 55-6, supra), called in terms for any price announce-
ment in advance of sales. So far as the language of the
Code principle and Interpretations is concerned, they would
be complied with equally well whether the price and terms
of sugar sales were announced before or after the sales.

Announcement of Move Prices. As to sales on moves,
which are precipitated by announcements of an impending
price advance, the Code principle and price announcement
Interpretations of course worked out in actual practice into
sales only on prices and terms announced in advance of
sales, because of the very natuye and conditions of a sugar
#iove. Both the future advanced price and terms and the
present lower offering price and terms had to be made pub-
lic in advance of sales, or there would have been no move
and therefore no sales. If any single refiner failed to an-
nounce the advance for the time announced by the others,
the move did not take place (R. 636, 698, 707). Or if any
single refiner announced a present lower selling price or
better terms than those offered by the others on the move,
they all had to announce that lower price and beiter terms
or sell no sugar and so they all did announce them (R, 646,
685). These announcements in advance of sales were there-
fore the result of the immemorial practice of the trade.
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They were a p:ilrt of the very nature of sugar moves and
were not the result of any action of the Sugar Institute or
of any agreement of the defendants.

It shonld further be observed that so far as the Code
Principle and Interpretations were concerned, any refiner
was free at any time to abandon the system of selling on
moves. He (:oéulcl simply refuse or fail to announce any
price on any move and individually inangurate the plan of
selling his sugiar only on the basis of his own list prices
publicly announced.

As the evidence showed and the Court found (p. 62
supra), refiners often did defeat attempted moves by fail-
ing to make any announcement at all, or by announcing a
decline not acéompanied by an announcement of a subse-
quent advance, but these were, of course, only competitive
attacks on other refiners and on particular moves.

For the reasons discussed on pages 65 to 63 below, no
refiner attempted to destroy the move system itself.

Announcesnent of Day-to-Day Prices. As to the small
day-to-day sales between moves, it was probably the gen-
eral understanding of the refiners that strict technical 013-
servance of the principle of selling “only on open PTiC":S
and terms publicly announced” would require that public
announcement should be made of a lowered price or better
termis before any sale was made at such price or terms, but
there is no evidence as to what was the actual pmctir:e of
the individual refiners in this regard. It is extremely
doubtful whether any refiner felt that he was gnilty of any
real infraction of the Institute principle merely because he
failed to hurry to his bulletin board and post a new price
before he gave it to any customer. Their relations with the
Institute were much tco loose for that. Some of them may
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have followed one practice and some the other, and probably
none of them followed any consistent practice in this mat-
ter, because it made no real difference either way.

Some light is thrown upon it by the repricing Interpre-
tation (discussed at pp. 59-61, supra), which recognized
the established practice of the refiners to give the customer
the benefit of the lowest price during the day, so that con-
tracts entered into earlier on any day were repriced to re-
flect any lower price announced on that day. In the face of
this custom, it would obviously be a matter of indifference
whether a reduced price or better terms were announced
before or after the actual sale, if it was publicly announced
so that all could take advantage of it. And, as we have seen
(pp. 60-1, supra), during the Institute the refiners some-
times repriced all their sales extending back for weeks prior
to their announcement of a lower price.

The Institute continued under the move system, because it
15 @ natural growth essential to the economic
conduct of the sugar business.

The refiners, when they organized the Institute, did not
attempt to tear this established move system up by the
roots and construct a new system. The system is a natural
growth, It has grown that way because the nature of the
business demanded it. The cost of raw sugar makes up ap-
proximately four-fifths of the cost of the sugar sold by
the refiners (R. 938). Raw prices fluctuate widely from
day to day and substantially control the selling price of
refined. Wholesale and retail distributors sell it on a very
narrow margin, a margin of 5 or 10 cents a bag on a selling
price of approximately five to seven dollars (R. 472, 399).
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They cannot afford to stock large supplies of it, because of
excessive storage costs, because of danger of deterioration,
because of the disproportionate amount of the investment
compared to thé margin, and because the constant and wide
fluctuations in the price make the carrying of large stocks
too hazardous. Fluctuations of ten or fifteen cents a hun-
dred pounds in b month are regular experience, and fluctua-
tions of twentyor thirty cents a month are not uncommor,
thus often wiping out the distributors’ margin several times
over (R. 386, 589; Ex, O-3).

On the other hand, the distributors have to buy con-
siderable quantities of sugar at a time in order to take ad-
vantage of carload freight rates and handling costs. The
difference between the carload and lc.l. freight rates and
handling costs is much larger than the distributors’ mar-
gin. Hand-tolmouth buying is therefore generally impos-
sible and would be impracticable anyway, because the hand-
to-mouth buyer cannot regularly compete on resales with
those who have bought on monthly swings in price.

The resultant of all of these conflicting forces is the
system of buying on moves every month or two. Doth
large and small dealers have adapted themselves naturally
to this system, and both large and small dealers are essen-
tial to the economic distribution of sugar. Under this sys-
tem they can all readily keep track of the market through
the trade journals and brokers. They can take advantage
of carload rates and can afford to carry enough sugar 0
last from move to move, without too high a carrying cost
and without too much jeopardy from fluctuations in price.
With the trade generally buying on moves, they are all on
an equal footing as to the periodic fluctuations in price.
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On each move they have all laid in a supply for a month
or more (R, 671, 705-6). If, before the supply is gone, the
refiners’ price declines, the distributors must all take rela-
tively the same punishment if any one of them in a given
competifive area drops his price. If the refiners’ price goes
up, the distributors cannot advance the price on their stocks
on hand unless all their competitors do so. The result is
that, in each competitive distribution area, distributors’
prices between moves are held to a generally common level
by the natural forces of competition. That level is so low
that the distribution function is ordinarily performed with-
out substantial profit and often at a loss (R. 396, 397,
817-8), but it is not so low that the losses due to fluctuations
in refiners’ price are disastrous, since all distributors are
in the same boat, and having bought their current supplies
at the same general market level must sell out their current
supplies with due regard to that level in order to avoid
crippling losses from an intervening decline.

This latter element 15 one of the greatest economic ad-
vantages of the move system. With monthly fluctuations
in the refiners’ price regularly equaling or often greatly ex-
ceeding the distributors’ entire margin, one of two things
had to happen. Either the distributors wonld have been
compelled to raise their general level of margins in order
to protect themselves against the hazards of these frequent
disastrous drops in price, or a system of marketing had to
be developed under which that hazard would be minimized,
so that the distributors could afford to handle sugar on a
fairly regular minimum margin, withotit too much danger
of loss.

The natural forces of competition decreed that the latter
alternative should develop, and the result was the system of
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marketing sugar on moves, With all refiners bidding for
the same tradg at the same time, by the open announcement
of their prices and terms, refiners’ margins have been forced
down through the years to a minimum where their average
return on their capital investment is less than 5 per cent.
(Ex. E-17), as contrasted with over 10 per cent. for other
manufacturing industries (R. 1167)., With all dealers
buying a month’s supply or more at the same time and at
the same general market level, competition in each area and
sub-area of distribution holds the distributors’ price to the
level of the one who sells the cheapest, with the result that
sugar has fov;' many years been a “loss leader”, one of the
articles comnionly sold by distributors at a loss in order to
attract trade for other articles that can be sold at a profit
(R. 396, 399, 597, 817-8).

The Alternatives to the Move System. There are two
possible altesnatives to the move system of marketing
sugar. One is an established and generally recognized sys-
tem of secret concessions. The other is the system con-
templated by the Trial Court’s Findings and Decree namely,
announcement of all prices and terms inmediately after
sales. Let us briefly examine each of these alternatives

with special reference to their relationship to the move sys-
tem of sugar marketing.,

1. The Secret Comcession System. Secret cOnces
sions were aimed at the heart of the move system. What
the concessionaires wanted was to get away from the neces
sity of buying their sugar at the same time and price, and
on the same terms as their competitors. Buying on the
straight basis of the refiners’ publicly announced prices and
terms for the move, they could make no substantial profit
on their sugar sales, because competition forced all of the
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distributors dowh to a minimum profit or a loss basis. But
if they could get secret inside prices or terms, or couid buy
or handle their sugar so that they could avoid losses from
sugar price fluctuations, they would thus be able to meet
or beat their competitors’ prices and still make a profit for
themselves,

Thus there grew up all the furtive devices by which
the concessionaires defeated the effects of the move sys-
tem. They bought at lower prices and on better terms
than those publicly announced by the refiners for alfl pur-
chasers, and by direct secret agreements or hy dishonest
storage and brokerage handling arrangements with the
refiners they dated their purchases back when the refiners’
prices went up, and they dated them forward when the
refiners’ prices went down (R. 1051-2, 1054-6). The only
reason these secret concessions had not defeated the move
system altogether was because, while generally suspected,
their nature and extent had not become actually knowm to
the majority of the buyers at the time the Institute was
formed. But they were well on the way to the complete des-
truction of the move system, Decause that system depended
upon the general belief that the refiners’ public announce-
ments for a move meant what they said and that sugar could
be presently purchased at a certain lower price and on cer-
tain terms, and would advance at a fixed hour to a higher
price or less advantageous terms. At the rapid rate the con-
cession system was spreading the hoax would soon have
been publicly exposed and the system of selling sugar on
moves would have had to he abandoned.

As we have seen, the Trial Court found that the con-
cession system was evil and should be destroyed (Finding
29, R. 271), but the remedy suggested by the Court
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would have been equally fatal to the established system of
selling sugar on moves and would have destroyed the bene-
fits to the trade and the consumers that had grown out of
that system and were dependent upon it

2. The Trial Court’s Proposed Remedy. The Court's
proposal on this point is stated in Finding 53 as follows:

“53, Competition among sugar buyers was so
keen that when a discrimination in favor of one
became known, others similarly situated would ordi-
narily bring pressure to secure like favorable treat-
ment. 'Either they would have succeeded or the dis-
criminatory favor would have had to be withdrawn.
It is reasonably certain that immediate publicity
given to the prices, terms and conditions in all closed
transactions, which is not shown to have been im-
practicable, would in general have resulted in pre-
venting any unfair comipetition caused by the secret
concession system, without an agreement to sell only

on the basis of open public announcement in advance
of sales” (R. 278-9).

In the pertinent portions of the Opinion (R. 238-41),
the substance of the Court’s argument on this point is that
the secret concession system was admittedly uneconomi
‘c_lnd unfair; that it resulted in widespread discriminations
and fraud, and that the defendants were justified in con-
certedly adopting reasonable measures to put an end to it.
But the Court argnes that the system could have been abol-
ished by an agreement among the defendants to give “im-
mediate publicity to the prices and terms of all cosed
transactions” just as effectively as by the agreement “t0 sell
only on prices and terms announced in advance of sales’
The reasons for this Conclusion stated in the Opinion are
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summarized in Finding 53, quoted above (p. 70, supra)
to the effect that if immediate publicity had been given to
prices and terms in all closed transactions, competitive
pressure would have been so great that the refiners would
either have had to abandon the discriminatory concessions
or extend them to all.

We think this statement of the Court is correct. Tt is
publicity that prevents discriminatory concessions and not
the sequence in time between the sale and the publicity.
Public announcement of all prices and terms either before
or immediately after sales inevitably means that discrim-
inatory concessions will not be given.

A fundamental objection to the Court’s proposal is that
it is not adaptable to the sugar industry. In an industry
which has traditionally and for good reason sold its prod-
uct on moves, through the mechanistn of announcing price
changes in advance of sales in order that the buyers may
have an opportunity to buy before the price rises, it is not
helpful to suggest a system of announcing price changes
after sales. The advantages to sugar buyers of the move
system are apparent and were recognized by the Court.
Unless that system is to be supplanted by some system less
advantageous to the buyers, price changes must be an-
nounced before rather than after sales.

As one of the major purposes of publicly announcing
prices, either before or after sales, is to eliminate secret
concessions, that plan of price announcement should be
accepted which is most appropriate and advantageous to the
trade concerned.

Since either plan prevents such concessions, is there
any reason why the plan proposed by the Court should be
held lawful and the other plan unlawful? Let us examine
the facts and see.
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Individual Bargaining versus General Public Offers.
Apparently Whélt the Court had in mind was, (2) that indi-
vidual bargaining would be more likely to develop under a
system of announcing prices and terms immediately after
the sales than under a systen of announcing them before
the sales; and (&) that a system of individual bargaining
between refiners and buyers would be economically more
desirable than a system of general public offers to the trade
by all refiners.

We think it is clear that the Court was wrong in both
of these assumptions.

(a) W oul(fi individual bargaining be more likely to de-
welop if prices were announced after sales instead of be-
foref

The answeér to this question is that, in the marketing
of a thoroughly standardized product like defendants’
sugar, individual bargaining will not be generally practiced
under any system of public announcement of prices and
terms, whether the announcements are made before sales
or after them. The Court’s own reasoning and Findings
demonstrate why this is true.

The first step in that reasoning is based on Finding 17
(R. 269), reading as follows:

“17. * * * Botl before and since the Institité,
in sales by refiners to manufacturers of produftts
containing sugar, which account for about one-third
of the sugar consumned, price, not brand, was always
the vital consideration; and in sales to the remamdef
of defendants’ trade, one refiner could nat ordll-
narily, by virtue of preference for his brand, cbtain
a higher price ercept insofar as another refiner
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might be gitang a lower price by secret concessions.
I find that the basis prices quoted by the several ve-
finers in any partienlar trade area werve gemevally
uniform both before and after the Instituie, because
economically the defendanis’ sugar, save for excep-
tional instances was and 15 a thoroughly standard-
oed product.”

This uniformity referred to by the Court means uni-
formity in “terms” as well as price because, as the Govern-
ment itself contended, whenever a difference in terms is
material, it is equivalent to a differcnce in price.

Where competition is free and the prices and terms on
which a thoroughly standardized product is sold are known
to the trade, whether publiclty announced or not, and
whether made known before or after the sales, those prices
and terms will inevitably be uniform in each competitive
area (Cement case, 208 U, S. 603-6; see also various state-
ments of this principle by twenty-five leading economists
in Ex. G-17). The reason for this is plain. No buyer
will pay one seller more for such a commodity than
another seller is known to be selling it for. It is simple
human nature for him to demand the same price, and eco-
nomically he must have it or suffer a disadvantage in his
struggle with his competitors. And no seller of such a prod-
uct as sugar dares to leave his customer in a position of
disadvantage, in a given stage of the market, as against
the customer’s competitors, by refusing to price or reprice
on the basis of the best price and terms given by himself
or his competitors and known to the customer. As the evi-
dence showed and the Court found, a difference in price of
even one or two cents per hundred-pound bag of sugar is
controiling (Opinion, R. 221), and for the same reason any
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material difference in terms, such as rate of discount,
- freight absorpifions, switching charges, guarantee period,
and the like, would also be controlling. No sugar buyer
would continue to deal with a refiner if the refiner did not
protect him by giving him prices and terms as favorable as
were being obtained by others in the same competitive area
from any reﬁnéer.
~ The second step in the reasoning follows inevitably
from the first. Under any system of publicly announced
prices and terms for a thoroughly standardized product,
individual bargaining will be practiced by a buyer only in
the very exccpétional case where the terms he seeks are so
specially adapted to his own particular situation that they
would not be sought by his competitors.

In such rare cases, of course, individual bargaining
would be just as likely to be practiced if the terms were {0
be announced before the sales, as if they were only to be
announced afterward. The buyer would not hesitate to ask
for them and the seller would not hesitate to grant them.
Both would know that they were negotiating a bargain
that was reall},fr individual, in the sense that it was suitable
for, and would therefore be sought by, only one or a few
buyers. Its terms, when negotiated, could therefore be an-
nounced before the sale was actually concluded, with the
assurance that no discrimination against other buyers was
involved, and that neither buyer nor seller would be em-
barrassed or prejudiced by advance public knowledge of
the terms of the offer.

But, of course, the situation is different where the terms
involved are not really exceptional and individual, where
granting them to one or a few and withholding ther from
others would amount to a real discrimination. Low prires.
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low freight rates, favorable credit terms and the like, are
equally desirable to all buyers, and if one is known to get
them, all others will demand and get them. The seller will
not grant them: to one buyer unless he is willing to grant
them to all. The buyer will therefore not undertake individ-
tal bargaining for them because he knows that he would not
be likely to get them and that they would do him no real
good if he did get them. His competitors would likewise
get them and he would be no better off than before, Both
buyer and seller would know that any individual bargain
the seller made with the buyer would be equivalent to an
oftfer of the same terms to the entire trade.

The manifest conclusion is that individual bargaining
for such reductions in price and advantages in terms will
not be practiced under any system of publicly announced
prices and terms, and that the system of announcements
after sales, as proposed by the Court, therefore has no
advantage over the system of announcements before sales,
so far as the promotion of individual bargaining is con-
cerned.

But let us suppose that the system of individual bar-
gaining envisioned by the Trial Court could be reahized
under the plan he proposes. Is there any reason to believe
that such a system would be better than the system under
which the Sugar Institute operated?

(b) Would a system of individual bargaeining be eco-
nomically more desirable than a system of general public
offers to the trade?

The Trial Court’s assumption that individual bargain-
ing would be economically more desirable than a system of
general public offers to the trade, such as the sugar move
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system, is cleariy wrong. While it is true, as we haye
pointed out above, that individual bargaining is not prac-
ticed under any system of publicly announcing prices and
terms for a stzu;.\dardlzed product, this does not mean that
there is no bargaining at all. The bargaining is mass bar-
gaining and not the individual haggling of the horse trader.
Professor Seligman testified (R. 1143):

“The absence of individual dealings and dickers,
whether open or secret, between particular buyers
and particular sellers does not indicate that the
buyers are not exerting influence on the price in
accordance with the requirements of economic con-
ditions. , On the contrary, I should say that the
force of this massed feeling on the question of
whether the price ought to made lower would be
a very much stronger influence than the opinion of
any one or series of individuals under a system of
private cllckers

Mass bargalmng is, in fact, a far more effective means of
forcing a reduction in price than the system of special
deals and prxvate dickers, The buyer who is able to obtain
an inside cut or a special price is not interested in bringing
pressure to bear to force a general reduction in price. Coﬂ'-
sequently, as shown by the testimony, “the pressure &
greater at the present time than it was before the Instituie”
(R. 1154).

Most sugar buyers buy through brokers, who are mar-
ket experts and who were described by one of the refiners as
“the best informed class of buyers of whom I have any
knowledge”. If the brokers and other alert dealers in the
trade think current prices are higher than conditions war-
rant, they quickly and loudly make their opinion manifest.
The small current of day-to-day buying that would othef-
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wise be flowing dries up and the refiners are deluged with
the complaints of the trade. If other terms are unfair a
flood of criticism pours in. As the testimony shows, con-
stant pressure was exerted upon the refiners by the brokers
to secure more advantageous prices and terms for their cus-
tomers “by a continuous hammering away at the rehners
with statistics or information of any kind * * * which
tended to show that the price was too high” and by cus-
tomers through a concerted refusal to buy (R. 1154).

Competition among the refiners insures a quick response
to these complaints and criticisms and to all changes in
market conditions which warrant a price decline or the
granting of better terms. As shown by Goetzinger’s testi-
mony {R. 676-7), the price decline announced on February
10, 1930 and eventually made retroactive to January 6,
1930, accompanied by the costly repricing of all contracts
entered during this period, was the direct result of com-
Plaints made by buyers. The refiners’ chief asset is the
good will of the trade and there is a strong competitive
rivalry among them to cultivate that good will by being
first to announce declines and attractive terms.

Just how this mass bargaining works through competi-
tive offers by refiners of price declines and attractive terms
under a system of openly announced prices and terms will
be seen from an examination of Exhibits N-3 and O-3,
printed in the Appendix to this brief. In studying the
charts in Exhibit O-3, it is to be remembered that they
have been simplified for the purpose of showing price
changes only, changes in terms being so complicated that
it is not practicable to chart them.

For the Court’s convenience, and to supply explanatory
detail which could be developed only by a careful study of
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the Exhibits in connection with the testimony in the Record,
we will analyze typical examples of open price change com-
petition shown by these and the other relevant Exhibits.

(1)

We first refer to the price changes of April 2 to 5, 1930,
shown on Exhibit O-3 for 1930, and the corresponding ab-
stract of the announcements for those dates shown in Ex-
hibit N-3.

On March 4, 1930, the refined price had declined from
4.95 to 4.85, and on March 7th it dropped still further to
4.70, despite the fact that the raw price had risen from 3.49
to 3.64 between March 5th and March 7th (Ex. 0-3 for
1930). With the apparent margin only .981, the trade saw
sugar was a buy at 4.70 and booked a total of nearly 15,-
000,000 bags on the March 7th move, an almost unprece-
dented volume jof sales at that time of the year with the
start of the heavy consumption season at least three months
away (Ex. O-3, R. 649). Commenting on the March 7th
move, Willett & Gray states:

“The keen competition in refined sugar noted
last week, resulting in freight concessions, cartage
allowances, etc., has come to an end but this did.not
happen until the various irregularities resulted m a
general decline to 4.70c hasis which occurred on
Friday, the 7th inst. This price brought such 2
heavy demand for refined sugar that all the refiners,
with the exception of Revere of Boston, advanced
their basis to 5.00c at the opening on Sat}lrda}',
March 8. Revere allowed further purchasing at
the 4.70¢ basis up to 12 o’clock noon on Saturday at
which time they, also, advanced to 5.00c basis” (Ex.
18, p. 138).

The extent to which a great number of buyers had over-
bought on this move because of the attractive price at which
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it had taken place is evidenced by the fact that at the end
of the monuth of March approximately 6,000,000 bags were
still undelivered (Ex. M-15, R. 649). At the same time
other buyers had either underestimated their requirements
(R, 649), or had failed to take as full advantage of the
bargain as their competitors, and therefore wanted more
sugar at the bargain price so0 as to be in a position to com-
pete. Normally such a situation would be adjusted by re-
sales by those who had overbought to those who had not
bought enough. However, the situation here was not nor-
mal, the raw price having held, being still 3.64 at the end
of March (Ex, 0-3),

National, in an apparent attempt to correct the situation
which had developed and to protect those of its buyers who
had not taken full advantage of the March 7th hargain,
made the following announcement on April 2nd:

“In view of the announcement made by us when
the March 7 contracts were entered we wish to
advise brokers that as has always been our policy
to treat the trade fairly and give their interest every
consideration, we will extend the time of delivery
to March 7 contracts beyond the 30 days. On the
market change of March 7 we notified brokers that
in placing their orders with us they keep in mind
that the sugars must be delivered within the terms
of the contracts, or 30 days, and a great many will
live up to these terms. In view of this we will in-
crease contracts of buyers who did not purchase as
much sugar as they otherwise would have had they
understood the delivery would be spread over a
period longer than 30 days. The extra quantity to
be entered will be based on the amount of sugar they
will take up to and including April 17, specifications
for delivery or shipment to be furnished at the time
the contract is increased, all such increase quautity

to be subject to our acceptance.
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“We are taking this action in order to be fair
to both brokers and buyers who have been governed
by our various announcements in the past regarding
delivery in 30 days” (Ex. N-3).

National’s announcement on April 2nd meant a drop
of 30c in the price of refined. There had been no substan-
tial change in the raw price since March 8th and great pres-
sure must have been brought to bear on National by their
customers to cause them to make this announcement.

Arbuckle, immediately on the alert and apparently sens-
ing an attempt on the part of National to steal a march on
the other refiners by an offer of a new and special type of
bargain to customers who were short of sugar, pronptly
“went National one better” by announcing the same reduc-
tion to all buyers, in the following terms:

“Stfbject to instant change without any notice
whatever we will consider orders at basis 4.70"

(Ex. N-3).

Three other refiners, led by Pennsylvania, likewise an-
nounced “Our price 4.70 all orders subject to confinmation”
(Ex. N-3). National then made the same announcement,
thus broadening its original offer.

Here was no ordinary drop in price. The refiners merely
said that they would consider any business submitted t0
them. The usual terms are “we will accept”. They wanted
to see what they would be called upon to do before they
committed themselves.

The next step was taken by Spreckels, which company,
by excluding the mid-west guarantee territory, limited the
consideration of contracts to the eastern area where Na-
tional did most of its business. Spreckels obviously had no
desire to hand out 30c a bag where it did not have to, and

was soon joined by Pennsylvania in limiting the territory
(Ex. N-3).
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Neither of the western refiners and only one of the
southern refiners made any announcement, This is signifi-
cant as usually a decline is followed promptly by all. Their
sifence indicated that they were probably contemplating a
counter-attack, as proved to be the case.

By the end of the day of April 2nd, all eastern refiners,
with the exception of Arbuckle, who did not sell in the west,
had announced that they would consider business at 4.70
only n the eastern part of the country. On April 3rd, the
western refiners announced that they would extend for 30
days the time for withdrawal of the March 7th contracts,
and would reduce their price to 4.85, less a 15¢ freight
allowance—net 4.70—io all buyers in all territories.

In spite of their obvious reluctance to take this step, and
of National's initial effort to limit the buying to those cus-
tomers who were out of sugar, and in spite of the efforts of
some of them to limit the reduction to the eastern states
only, the eastern refiners, as well as all others, had followed
C. & H.’s lead before the end of the day, and thereby ex-
tended the reduced price of 4.70 to the entire country (Ex.
N-3, 0-3).

(2)

The Price Decline and Guarantee Extensions of Tune 3rd
to $th, and the Spiked Advance of June 10, 1930.

It should be explained that the “guarantee” is a special
form of sugar contract whereby the refiners guarantee the
purchasers against any decline in price within a limited
time, usually 30 days after the date of the contract. This
guarantee contract has always been confined to a limited
portion of the country, mainly certain mid-west territory,
where transportation and competitive conditions are such
that this form of contract is especially attractive to buyers.

On June 3, 1930, when the current price of sugar was
470 (Ex. 0-3), Imperial, a southern refiner, made the
following announcement
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“Effective opening of business June 4 reducing
list to 4.50 basis prompt or 30 day contracts regular
terms” (Ex. N-3).

Godchaux, a southern refiner, immediately announced
the same decline, and also announced :

“We extend our guarantee form of contract to
cover all states.”

Throughout the following several days, all refiners an-
nounced the decline but made many conflicting announce-
ments as to the extension of the guarantee territory. The
southern refiners, whose selling territory was mainly limited
to the south and lower Mississippi Valley, had started this
contest by broadly announcing the guarantee for all terri-
tory, but that announcement carried no threat to the west-
ern refiners in their own western territory not reached by
the southern refiners, nor to the eastern refiners who had
little competition from the southern refiners in the territory
generally north of the Ohio River and east of Indiana.
Their guarantee announcements, therefore, generally lim-
ited the extension of the guarantee to the territory where
the southern refiners were real competitors with then.

The Arbuckle company, which did not compete in the
traditional guarantee territory and had therefore never
issued the guarantee form of contract, then-launched a
counter-attack against the southern refiners who were thus
attempting to extend the guarantee form of contract into
territories where Arbuckle competed with them. Arbuckle
announced in substance that its price “would be 5S¢ per
hundred pounds below the selling price of any competitor
who guarantees against decline”. Since buyers generally do
not regard the guarantee as being worth to them as much
as 5c a bag, this counter-attack was effective and led to the
withdrawal of the guarantee offers by other refiners in ter-
ritory outside that where it had customarily been given.

While this fight over the guarantee was going on, all the
refiners had, of course, promptly followed Imperial’s an-
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nouncement of the decline to 4.50, and Revere then, on June
6th, announced an advance from 4.50 to 4.60, effective at
the opening of business June 9th, thus attempting to pre-
cipitate a move at the reduced price of 4.50, This was fol-
lowed by Spreckels and Savannah. American announced
the advance to 4.60, but postponed the effective date to the
opening of business on Tuesday, June 10th, This was fol-
lowed on June 6th by eleven other refiners. But hefore the
effective date of the advance on Tuesday, June 10th, C. &
H., on June 9th, announced:
“Do not advance our price Tuesday our opin- °
ion no advance justified under present conditions and
particularly in view of raw market” (Ex. N-3).

On June 9th, Colonial thereupon withdrew their announce-
ment of the advance, as did all the other refiners who had
announced it.

The two foregoing examples are typical of the type of
competition, by public offer and counter-offer, which was
carried on throughont the Institute period. That this mass
bargaining of open competition is effective to produce a
proper economic level of prices is the teaching of economic
science, as testified to in this case and as stated in the writ-
ings of economists (R. 1126-9, 1132-3; 1159). And that it
was completely effective, during the Institute period, to hold
the level of prices, margins and profits to substantially the
same level as hefore the Institute, will be seen from the dis-
cussion on pages 89 to 103 below.

The Trial Court's Two Remaining Arguments.

There remain to be discussed only two more suggestions
advanced by the Trial Court to support its Opinion that a
system of announcing prices and terms immediately after
sales is economically more desirable than a system of an-
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nouncing them before sales, and that competitors may
therefore Iawfully agree to adopt the plan he favors, hut
may not lawfu]ly agree to adopt the other. Both of these
suggestions are contained in Finding 32 (R. 278) as fol-
Jows: =

“552. The assurance to each refiner that no
competitor would vary his prices without advance
notice tended in fact, as it naturally would tend,

toward maintenance of price levels relatively high
as compared with raws.”

1. Does a system of announcing prices in advance of
sales tend naturally, as the Court declares, toward maintaie-
ing higher brices than would be maintained under the
Court’s propéosed system of announcing prices immediately
after sales?

The Court’s affirmative answer to this question is a pure
assumption. Nowhere in his Opinion or Findings does he
attempt to gne any reasons supporting this assumption,
except such as may be implied from his apparent belicf,
which is C¥ear¥y a mistaken one (pp. 72-5, supra), that indi-
vidual bargaining would be practiced if prices were ai-
nounced after sales but would not be practiced if they were
announced before sales. Ts there any other support for the
Court’s assumption of such a natural tendency?

Perhaps the Court thought that a refiner would be more
likely to reduce the price if he did not know whether on¢
of his competitors had already reduced it than if he knew
that it had not been reduced. This is a teasing thought but
clearly a mistaken one when applied to the alternative the
Court was considering, namely, a system of announcing
prices before sales, as against one of announcing them flig
mediately afterward. This difference of a few minutes in
the time when a refiner learns of his competitors’ action
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cannot be a material factor in determining the trend of
prices. Under both these systems of price publication the
refiner has the assurance that he will know his competitors’
price within a few minutes, or at the most an hour or two,
of the time when it is applied to a sale. Whether he learns it
before or promptly after such a sale makes no difference,
because in either event he has ample time to meet it with a
similar announcement of his own. If in the short interval
of his ignorance he has made a sale or sales, he will, of
course, reprice thern.

The only system under which ignorance of a competi-
tor’s price might tend to induce price declines would be one
where the seller could not learn his competitors” price until
too late to meet it. He might then be led to reduce his
price for fear his competitors would steal the market by
reducing their price before he could learn of the reduction
and meet it. This would be a sort of “blind-man’s-buff”
market, We do not know of any such system, except per-
haps a strict secret concession system with no price publi-
cation whatever and with competitors learning of each
other’s prices and terms only through rumor and the tales
told by the buyers.

All economists concede that such a system is evil
and economically unsound and that the best and only
way to insure that prices will be held at their proper
economic level, neither too high nor too low, is to provide
for complete and prompt publicity of all market conditions,
including, of course, the prices offered by all competitors
i the market. Those are the conditions which produce the
economically ideal markets of the stock and commodity ex-
changes, and all sound systems of price publication are
designed to produce the nearest practicable approximation
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to such conditions which can be realized in the industry
concerned.

We submit, therefore, that the Court is wrong in his
theory that a little ignorance of market conditions would be
a good thing in that it would tend to reduce prices, and
that it is therefore lawful for competitors to agree to
announce their prices immediately after sales but not before
sales. The Court overlooks the fact that the short interval
of ignorance he proposes would not accomplish the result
he favors. He also wrongly assumes that a mere tendency
to reduce prices would be sufficient to justify the device
of withholding price announcements until after the sales
were made. Economically, prices may be too low as well
as too high. They often are too low. Economists believe
that the price level which is produced by prompt and com-
plete knowledge of all market conditions, including the cur-
rent offers of competitors, is the proper economic Jevel.

2. Did tine announcement of prices before sales as
practiced by . defendants actually tend toward maintenance
of refined price levels relatively high as compared with
raws

The cap sheaf of the Court’s argument in support of
his decision that a concerted system of announcing prices
immediately after sales would be lawful, whereas a con-
certed system of announcing them before sales would not,
is his assertion that “an assurance to each refiner that 10
competitor would vary his prices without advance notice
tended in fact ¥ * * toward mamtenance of price levels
relatively high as compared with raws.’

The Court does not refer, either in his Opinion of his
Findings, to any facts directly supporting this assertion,
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unless he intends the following portions of his Findings and
the corresponding paragraphs of his Opinion to provide
such support:

“f * % In the post as compared to the pre-Insti-
tute period there was a marked increase in margin
and a substantial increase in profits despite a con-
cededly large excess capacity.

“I find that in the post-Institute period such
higher level for the price of refined as compared to
that of raws has been maintained, as to negate the
prevalence of free competition” (Opinion, R. 223;
Findings 202-3, R. 311).

The first obvious mistake in this part of the Court's
argmment is the implied assumption that pre-Institute con-
ditions as to prices and profits were substantially the same
as would have prevailed if there had then been in effect
the system of announcing prices immediately after sales, -
which the Court decides it would have been lawful for de-
fendants to concertedly adapt. The prices and profits pre-
vailing before the organization of the Institute were those
produced by the then prevailing system of secret conces-
sions, with the refiners not bound to any publi¢c price an-
nouncements at all, and with discriminatory practices and
fraud and deceit running wild. The Court himself finds
that his proposed plan of announcing prices immediately
after sales would have abolished these secret concessions
and discriminations. Can it be assumed that these evil
practices had no effect at all on the level of prices and
profits? TIs it to be assumed that the level they produced
is the proper economic level? Or that the plan of price
announicements proposed by the Court would have produced
the same level as the pre-Institute level? Why, then, is it
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logical for the Court to condemn defendants’ price a_.
nouncement plan because of its alleged failure to produce a
level of prices and profits as low as the one which prevailed
before the Institute?

For the reasons suggested by the obvious answers to
these questions the defendants do not fear the results of a
fair comparison of the level of prices and profits during
the Institute period with the level which prevailed before.
Even if it were true, as the Court asserts, that the level
during the Institute was substantially higher, the Govern-
ment’s case and the Court’s Decree would not thereby be
sustained. .

On the other hand, if the Court’s assertion is not true,
and if the level of prices and profits during the Institute
was substantially the same as before, the Court's decision
must fall. This assertion of the Court is the substructure
of the entire decision. The only thing in the entire case
which approaches the nature of evidence that the activities
of the defendants actually tended to and did restrain lawful
competition is the alleged evidence that prices and profits
during the Institute were higher than before. Beyond that,
the alleged tendency and effect of defendants’ activities rest
merely upon the Court’s own fnferences, which are of the
same general character as those we have analyzed on pages
62 to 86 above, and which we believe are mere assump-
tions, without any sufficient basis in fact or reason.

It is admitted by everyone that competition before the
Institute was completely free and unrestrained. The Gov-
ernment has contended throughout that the conditions then
prevailing, including the concession system, constituted full
and free competition at its economic best. Refiners and
distributors alike fought each other with every weapon they
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could lay their hands on, including the entire armory of
frauds and lies and contemptible deceits. The resultant
level of prices and profits represents a minimum which
certainly could not he achieved under any system which
(to use the language of the Court in describing the general
nature and effect of defendants’ activities)} “tended to and
did unduly and unreasonably restrain and suppress com-
petition”,

The Government’s case must therefore fail if it should
appear that under the open competition fostered by the In-
stitute prices and profits were driven down to substantially
the same level as before the Institute. We expect to show
this Court that that is exactly what happened.

E. Relative Prices and Profits in the Periods Before and

During the Institute.

The Alleged Higher Price Level.

It should first be noted that the alleged higher price
level referred to by the Court does not mean that sugar
prices received by the refiners after the organization of the
Institute were actually higher than before, It is conceded
that they were actually much lower. In 1925 to 1927, the
three years before the Institute was organized, they aver-
aged 5.46 cents per pound, while in the three years after it
was organized, 1928 to 1930, they averaged 4.88 cents per
pound; and in 1931, the last year before the trial of this
case, they were still lower, averaging 4.30 cents (Ex. S-17,
p- 1, Appendix hereto).

However, this actual reduction in the price of refined
sugar during the Institute period was in the main due to a
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reduction in the price of raw sugar, and the Court's asser.
tion that there was a fendency to a higher price level for
refined is based on the fact that the refiner’s “margin’—
the difference between the price paid by the refiner for raw
and the price at which he sold refined—averaged .977 cents
in the period from 1925 to 1927, and 1.020 cents in the
period from 1928 to 1931, an increase of 043 or less than
one-twentieth of a cent per pound in the period after the
Institute was organized (Ex. S5-17, p. 1, Appendix hereto).
These figures will be discussed in more detail Jater. Before
coming to that discussion, the major factor which deter-
mines changes in refiners’ margins should be briefly ex-
plained. |

Price Inertio—"“Lags” and “Leads”. Raw material
prices are always more sensitive to changes in market con-
ditions than the prices of the finished materials manufac.
tured from them. There is thus a considerable interval
between a rise or fall in the price of the raw material and
the resulting fise or fall in the price of the manuafactured
product. In the language of the economists, the inertia of
processors’ prices results in a “lag” between a rise or fal
in the price of the raw material and the consequent rise of
fall in the price of the finished product. Stated conversely,
the raw material price “leads” the price of the finished
product by a considerable interval. We cite in the footnote
a few of the statements of leading economists about this
relative inertia of finished goods prices.*

As a consequence of this common and accepted teg-
dency processors’ margins and profits usually fall 1n
periods when the price of their raw materials has thrust

*Wesley C. Mitchell, Professor of Economics in qullmhi(_i’L [g“;;
versity, describes this principle in his book entitled “Business Ly&®
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sharply upward and rise in periods when their raw material
prices have dropped to a lower average level. This tendency
15 especially marked in the cases where the cost of the raw
material constitutes a very large percentage of the price of
the finished product, and refined sugar is an extreme ex-
ample of such a product, its raw sugar cost being approxi-
mately 80 per cent. of the selling price of the refined (R.
038).

Because of this unusually high ratio between the cost
of raw and refined sugar, the accumulation by the refiners
of large stocks of raw sugar, or refined sugar, to meet their
requirements for any extended period of time would involve

{1913) at pp. 99-102. We quote the following brief extract from
that description:—

“It 1s next in order to examine the relation between the prices
of finished products and the raw materials from which they are
made, whether the products are bonght chiefty by families or
by business enterprises. The available mater:al offers twenty
pairs of materials and their products, and five triplets of mate-
rials, partially manufactured, and finished goods. Table § gives
the averages of botl sets of data by vears for 1890-1910, and
by months since 1907.

K ok

“The table shows that, whether the comaparison be by months
or years, the prices of raw materials respond iore promptly and
in larger measure to changes in husiness conditions than do the
prices of their products. Since the five partly manufactured
products pursue a course intermediate between their raw nmate-
rials and fnished goods, it seems that the more manufacturing
¢osts have been bestowed upon materials the steadier do their
prices become,”

F, C. Mills, Professor of Economics and Statistics in Columbia
University, discusses this same principle in his book entitled “Statis-
tical Methods” (New York, Henry Holt) on pp. 227-228. We quote
the following therefrom i

“Business forces pure and simple play in the raw material
markets with more freedomn than in the markets for manufac-
tured poods. Hence the temdency of prices in these markets
to anticipate, in their movements, prices in other commodity
mwarkets,”

See also p. 167 of “Economic Principles and Problems”, by Sparr
and others,
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a tremendous element of risk. The price of raw sugar fluc-
tuates very rapidly and widely and there is constant threat
of a disastrous decline in the raw price, which is fixed in
the world market (R. 589, 592). In purchasing raw sugar,
the refiners recfeive no guarantec against a price decline (R.
714). For theése reasons, the refiners watch the raw mar-
ket very cioself, estimate their immediate requirements as
carefully as possible, buying generally from hand to mouth,
and purchasin§ raws from day to day whenever the raw
price seems favorable (R. 366, 369, 371, 373, 672, 674-8,
694, 713, 938),

They are tﬁerefore not in the relatively favorable posi-
tion of most fsrocessing industries, where the raw price
swings are not so violent and unpredictable, where storage
facilities permit the accumulation of relatively large stocks,
and where the manufacturers can and generally do accumu-
late large stocks of raw materials in periods of rising prices.
These other processors are thus able to build up some de-
fense against raw material advances, which helps to reduce
the otherwise ff.mfavorable effect of the relative inertia of
finished goods prices, and when they are fortunate th_ey
can sometimes make enough of an inventory profit in a ris-
ing raw market to offset their lowered day-to-day price
margins.

Comparative Effects Where Raw Price Trends Are 1’-39*
versed. The comparative effect of this interval in the action
and reaction times of the price of a raw material and 1ts
finished product is naturally intensified in a period whes
there is a rapid and wide reversal in the general Jevels of the
price of the raw material. A year or other consic%erﬂbie
period in which the price paid by processors for their raw
materials is much higher than in the year before will psually
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greatly reduce the processor’s profits, perhaps wiping them
out altogether and imposing a heavy net loss for the period.
A succeeding period in which the raw material prices are
considerably lower will usually show a large expansion in
his margin and profits. His normal margin and rate of
earnings cannot be judged by the results in either one of
such years, and certainly a comparison of his margin and
profits in two such years would not produce a true picture
of normal resuits.

If it happened that he changed managers in the interval
between two such years, he could not reasonably charge the
retiring manager with the losses due to the higher raw ma-
terial prices in his last year, nor could he reasonably credit
the new manager with the profits due to the lower raw
material prices in his first year. If he wanted to make a
fair comparison between the actual business results achieved
by the two managers, he would go back a year or two and
forward a year or two and compare results in years that
were really representative and comparable, with no freak
conditions to distort the comparison. In comparing the net
earnings under the two administrations, he would, of course,
leave out the old manager’s last year and the new manager’s
first year, unless he found years of similar raw material
price level reversals in each of the two periods; and he prob-
ably would leave out the new manager’s first year anyway
on the ground that it would not be fair to judge his earnings
results until after he had had time to get acquainted with
his new surroundings, settle into his job and show what
he could really do.

Now let us examine the method employed by the Gov-
ernment and accepted by the Trial Court in judging the
comparative price trends and results of the Sugar Institute
and its predecessor, Secret Concession System.
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The Unjustifiable Device Emploved to Make the Institute
Margin Appear Higher than the pre-Institute Morgin,

The only way it can be made to appear that the Insti-
tute is responsible for any increase at all in the margin,
even the small increase of less than 5% pointed out above
(pp. 89-90, supira) over the pre-Institute margin, is by the
unjustifiable inclusion of the freak low year 1927 and the
freak high year 1928 in the yearly margins used for the
comparison. The reason they were freak years will be
readily understood in the light of the discussion above.

In a year when a preceding downward trend of raw
material prices is succeeded by a much higher average
price, processors’ margins, failing to follow the reversal
promptly, are unduly reduced. In sugar refining, that was
the case in 192}". In a year when a preceding upward trend
in annual average raw prices is succeeded by a much lower
price, processo}s’ niargins are unduly increased. That was
the case in sugé’ar refining in 1928,

The effect of this double reversal in the trend of raw
prices in the yeéars 227 and *28 is clearly shown on the graph
on page 1 of the Appendix. Referring to that graph, it
will be noted that the trend of average annual raw prices
had been downward in *25 and *26. It had been downward
also in all the preceding years starting with '24, as shovfe'n
in Exhibit 8, page 24, 1927 was the only year in the series
starting with "24 and ending with *31 when the avertye
price of raw was materially higher than in the j}recedfﬂg
year. In that year the price of raw, instead of continuing
its previous downward trend, thrust abruptly and strongly
upward, and the average price of refined, due both to the
usual lag and to the exaggeration of its effect in years of re-
versal in trend, failed to respond fully to the upthrust in the
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price of raw, and it was therefore a year in which the refin-
ing industry as a whole lost money (Ex. E-17), with the
lowest refiners’ margin i more than ten years.*

Referring again to the graph we see that in '28 the
average annual raw price fell, as compared with ’27, thus
reversing the trend from ’26 to ’27, and resuming the gen-
eral downward trend for the series of years. Here again
the refined price lagged behind the reversal in trend and the
year *28 was in consequence a very profitable year.

By including the freak low margin of 1927 in its
pre-Institute period of three years and the freak high mar-
gin of 1928 in its Institute period of three years, chosen
by its counsel for this comparison, the Government thus
gets a doubly unjustifiable result in the comparison, and on
that basis asserts that there was an actual increase in mar-
gins in the Institute period as compared with the pre-Insti-
tute period, and that this increase was due io the Inslitute’'s
operations. In fact, the increase was mainly due to the
1927 and 1928 opposite reversals in relative raw price
levels. :
Referring again to the graph on page 1 of the Appen-
dix, or to the figures therefrom reflected in the table on
page 90 below, it will be noted that in the two really
comparable periods before the Institute and during the
Institute, *25 to '26 and ’29 to ’30, the average refiners’
margin was exactly the same, being 1.013.

These two periods are fairly comparable hecause they
were both periods of a comparatively uniform downward
trend in the prices paid for raw, with no reversal of that

*This same reversal in the long time trend of raw prices had
happened on twe previous occasions in the sugar industry, 1920
and 1923, average raw prices thrusting suddenly upward in each of
those years and producing the sugar panic of 1920, and heavy losses
to the refiners in both those years.
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trend to disrupt the margin, and they are fairly comparable
periods as to prosperity in the food progessing industries
since it is well known that the depression did not hit the food
processors generally until considerably later than 1930. The
drop in the prices they paid for their raw materials, coupled
with the fact that the demand for their products did not
fall off until E:ater in tlie depression, held up the general
margins and profits of food processors until well aftes
1930. We are all familiar with the statistical and securi-
ties publications which listed food processing as among the
so-called “‘depression proof” industries. And specifically
as to sugar, Exhibit M-15 shows that refined sugar sales
in 1930 were nearly as large as in 1929 and were consider-
ably larger than in 1928.*

For the Court’s convenience in making these compari-
soris, we set out here a table, the figures for which are taken
from the gra[‘é:h on page 1 of the Appendix, showing for
each of the years from 1925 to 1931 the actual average
price for raws paid by the refiners, the actual average price
received by the refiners for refined, and the actual average
gross margin realized.

Agtuai Average  Actual Average Actual Average
Price paid Price Received Gross Margn
by Refiners by Refiners
for Raws for Refined
1925...... 4.431 5414 Averace § 933
1926G...... 4263 5.306 1.013 ]1,043 Average
1927...... 4.778 5.682 904 977
1928...... 4278 5,397 1.1191
1929...... 3.784 4.798 Average {3.024} A\’Cgige.
1930...... ‘3447 4.459 1.013 Z.OiZJ 1.
1931...... 3.367 4.303 936

Referring to the foregoing table, it will be seen, not
only that the average margins for the two really comparable

%07,792,795 bags in 1928; 101,786,319 in 1920; 99,236,248 in
1930.
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periods before and during the Institute ("25-°26 and '29-
*30) were exactly the same, but that, after the year 1928,
when the open compelttion plan of the Institute got imfo
full swing, the price of refined each year dropped more
rapidly than the price of raw, with a corresponding reduc-
tion in the actual margin of the refiners each year during
the period of the Institute’s operations after ’28. Com-
mencing with the year ’28 and ending with the year '30
(to use the period the Government chose for its compari-
sons), the actual average annual price of raw dropped .831,
whereas the actual average annual price of refined dropped
938, refined dropping .107¢ per pound more than raw.
Commencing with "28 and ending with '31, raw dropped
only 911, whereas refined dropped 1.094, the price of re-
fined thus dropping .183¢ more than raw during the Insti-
tute period, the act#al margin thus having decreased nearly
one-fifth of a cent per pound.

We have here a graphic proof of the unusual strength
of competition among the defendants during the Institute
period. Commencing with the high margin of 1928, pro-
duced hy that year’s reversal in the raw price trend, the
open competition fostered by the Institute drove refiners’
margins down much faster than the decline in the price of
raw, thus more than offsetting the natural counter-tendency
of processors’ margins to increase in periods of decline in
the price of their raw materials.

In contrast with this, in the only comparable portion of
the three-year pre-Institute period, ‘25 and 26, when there
was a decrease in annual average actual price of raw, the
price of refined did not drop as rapidly as the price of raw,
Refined dropped only ,108, while raw dropped .168, thus
widening the margin by .06 in that period of declining raws.
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Further Reakons Which Destroy the Finding That the
Institute Tended to Raise Prices.

The unjustifiable inclusion of the freak years '27 and
’28 in the comparisons of margins and profits of the pre-
Institute and Institute periods is the sole foundation of the
Government’s charge and the Court’s Finding that there
was an increase in margins or profits due to the Institute’s
activities, or:a tendency to higher prices. But even if it
were to be conceded that the inclusion of these two years
furnishes a proper basis of comparison, the result does not
support the Government’s charge or the Court’s Finding.
Using the Government’s periods for the comparison, the
margin for the pre-Institute period ’25 to '27 averaged
.977 cents, and for the Institute period ’28 to 30 it averaged
1.048, an increase of .07 1, or one-fourteenth of a cent
per pound, tpo small to have been reflected at all in con-
sumers’ prices, which are not based on such fractions. This
increase is so relatively minute that it provides no founda-
tion at all fcf:r the charge that the defendants planned and
consummated a conspiracy to suppress competition and
raise prices. Successful conspirators are not so self-re-
strained. The defendants composing the Institute included
all the sugar refiners in the United States, and if they had
been engaged in a conspiracy to restrain competition and
raise prices, they certainly would not have contented them-
selves with a paltry increase of less than one-thirteenth of
a cent per pound in their margin. When stated in terms of
percentage of the pre-Institute margin this increast
amounts to approximately seven per cent.

And there is another obvious reason which destroys the
Cowrt’s Finding. Even the slight increase of .071 of a cent
per pound in the margin for the Institute period over the
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pre-Institute period is arrived at only by including in the
comparison the margin increase of .215 (more than one-
fifth of a cent) for 1928 (the first year of the Institule)
over the unprecedentedly low margin of 1927, If it be as-
sumed that this entire increase in 1928 was due to the or-
ganization of the Institute, instead of being largely due to
the opposite reversals in the relative raw price levels in '27
and '28, it is clearly reasonable to say that the true effects of
the new system of open competition fostered by the Insti-
tute cannot properly be judged by the results in the very
first year after the abandonment of the old system of secret
concessions. Having become accustomed to a method of
competition wbich consisted mainly of fighting for indi-
vidual customers by giving them a host of secret and
crooked concessions, it naturally would take the refiners
some little time to become accustomed to carrying on their
competition in the full light of day and fighting for the
orders of the whole mass of customers by giving straight-
out reductions in price and advantages in terms to all.

The high margin ¢f 28 may to some extent reflect such
lack of adjustment to the new open competition. The
tendency would be so natural and obvious that it is impos-
sible to say that it did not exist. But if it did exist, the
facts prove that it was purely temporary. It was due to
the circumstances of the change from the old secret con-
cession system to the new open competition and was con-
fined to the first year of that change. That it was not in
any sense due to any tendency of the new open competition
to hold up prices or margins is conclusively proved by the
fact that, when the new competition had settled into its full
stride, in the period from 29 to ’31, it drove the refiners’
margin down much more rapidly than the decline in raw
prices, so that both gross margin and net profits became

FRARE]

-
-
-
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approximately the same as for the comparable pre-Institute
period. The average margin was exactly the same for 29
and 30 as for ’25 and 26, as we have seen (p. 95, supra),
and when ’31 is added the average margin for the Institute
period is 1ow&;r than for the pre-Instifute period.

Refiners Prﬁéaﬁts During the Institute Period and Before.

When thti: truly comparable periods of "25 to ’26 and
29 to ’30 are used, refiners’ net profits, like their gross
margins, areé seen to have been approximately the same in
the Institute period as before.

In this connection we refer the Court to defendants
Exhibit E-17. That Exhibit was compiled by a competent
firm of certified public accountants from informaiion ob-
tained by them in an elaborate examination of the earnings
records of the defendant refiners (based on the capital
actually employed in refining) for the years '25 to *31 in-
clusive. It represents an exhaustive effort to present the
most accurate investment and earnings figures possible and
it stands substantlally undisputed in the Record.

In order that the Court may have conveniently before it
the figures for all possible comparisons, we set out below a
summarized computation made from the elaborate tables of
earnings figures in Exhibit E-17:

Profit or Logs before charg- Profit or Loss after charg-

ing depreciation, incom ing depreciation, income 2@

Year # othgr corporate tax:sand g othl::r corporate faxes
% . P

1925 ~ [4.20} Average Averag e{Z 22 Average
1926 Averagei9.07y 6.63% 4.13% 2.72%
1927 507% (194 —
1928 844 . 5. 90
1929 Average{7.83] Averape Averag e§559 Average
1930 7.54% 6.34} 7.08% 493% 14.26] 5.25%

1931 6.02 - 402
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The reason for the disparity between the comparative
averages before and after depreciation and taxes is due to
the velatively large (though actually smalier than usual)
charge for depreeiation and taxes taken by the refners in
1927, the year of positive loss.

The Result of the Above Figures.

The net earnings before depreciation and taxes are
obviously the proper figures to use for comparison of earn-
ings results between any two periods, becanse they are not
distorted by the arbitrary changes from vear to vear in the
amount of depreciation written into the earnings figures.

And for the reasons stated on pages 94-100 above, it
is clearly improper and unfair to include in the compari-
sen the carnings for either 1927 or 1928. In addition to
the fact that each of these was a freak year because of
the opposite reversals in relative raw price levels, which
is the major factor in refiners’ margins, and in addition to
the fact that 1928 was the first year of the Institute’s opera-
tion, when the refiners had not yet settled into their stride
in the straightforward and oi)en type of competition which
had succeeded the old secret concession system, there is the
obvious fact that 1927 should not be included because it
was the only vear of net loss to the entive industry since
the sugar pawic of 1920-21. When the Institute period
used for comparison is only two or three years, it certainly
distorts the comparison to include in the pre-Institute period
of three years the only year of net loss to the industry in
ten years.

Obviously something highly abnermal was at work in
the sugar industry in 1927. On the very face of the figures,
1927 was not fairly representative of the results of pre-
Institute conditions. Surely it cannot be the Government’s
contention that a net loss to the refiners is the sormal result
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of fair economic competition. Such a contention wotld be
highly unreasonable, especially where the facts show that,
in the years preceding the year of net loss, when the some
type of competition prevailed, the refiners made substan-
tially the same profits that they niade in the years when the
new type of competition was operating.

We submit that a fair and truly representative compari-
son of the ‘net profit results under pre-Institute and In-
stitute competitive conditions is obtained by using the fig-
ures for the years 1925 and 26, and those for 1929 and ’30,
each of thein being a period with the same general down-
ward trendf in average raw price levels, and being fairly
comparab!ef periods as to general prosperity and prosperity
in the fo«od;E processing industries (see pp. 94-7, supra).

As the table shows, the average net earnings of the re-
finers in the two periods, before depreciation and taxes, were
6.63% in 1925-26 and 7.08% in 1929-30. Referring to
Exhibit E-17, it will be seen that this increase of less than
% 0f 1% m the rate of net earnings of the refiners during
the Institute period over the pre-Institute period repre-
sented an ‘actual increase in average dollar earnings l?f
$3,135,706 per annum. But a large part of this increase s
due to the increase in the capital invested in refining in the
later period over the earlier period. The gross amount of
that increase of capital investment was $29,268,771 (Ex.
E-17 ). The net amount of the increase in capital invest-
ment, after deducting the arbitrary annual charges f‘Of
depreciation taken for tax purposes, was $10,778,593 (Ex.
E-17). The record contains no data from which may be
determined how much of this annual depreciation chargt
was true capital asset depreciation, and how much was due
to the usual and officially recognized practice of CD‘TP‘OW
tions in charging a maximum and somewhat artificial de-
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preciation for tax purposes. Making the assumption most
unfavorable to the defendants for the present comparison
and treating the full amount of depreciation charged as true
depreciation, the increase in earmings during the later
period due to the net increase in investment was §71-4,620
(6.63% of $10,778,593), leaving $2,421,086 as the average
annual increased earnings in the Institute period referable
to causes other than increased capital investment.

Again making the assumption most unfavorable to de-
fendants, by disregarding all other possible trade and gen-
eral economic reasons for the increase, and assuming that
the foregoing increase of $2,421,086 in actual annual
dollar earnings during the Institute period was solely
chargeable to the new open type of competition, the in-
crease would amount to approximately %000 of a cent per
pound of sugar sold by the refiners in the Institute period
(see footnote on page 96, supra). Obviously, such an in-
crease could not be reflected in the retail price of sugar. If,
therefore, it be assumed, contrary to the facts as above
presented, that this entire increase was due to the new type
of competition eliminating secret rebates, it is also a reason-
able inference that the increase represented the retention by
the refiners of the profits formerly realized by the conces-
sionaires out of their discriminatory rebates, and that none

of the increase was reflected in any increased price paid by
the consumers,

No Basis Stated by the Trial Court for the Finding that
Margins or Profits Increased Under the Institute.

Unfortunately the Trial Court does not state anywhere
in the Opinion or Findings the basis for the Finding that
prices, margins and profits increased during the Institute
period. The only references to the alleged increase are
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those quoted from Findings 202 and 203, on page &7,
supra, and the corresponding statements in the Opinion on
pages 223 and 224 of the Record. These are mere asser-
tions that theére was some increase, with no statement of
the alleged ané"lount, or of the evidence upon which the as-
sertions are béased, or of the process of reasoning by which
the Court re:—liched that conclusion. Since this alleged in-
crease is the sole factual basis upon which the Court could
rest his fundlmentally decisive conclusion that the activi-
ties of the defendants had actually resulted in any suppres-
sion of econ({mically effective competition, we submit that
his failure to state either the extent of any such alleged
increase, or any facts or evidence upon which the Finding
of such an increase was based, or the reasons which led
him to the conclusion, leaves his decision of this underlying
and controlling issue without any proper support in the
record.

Subsidz'arix Avgument of the Court on this Point. While
the Court d1d not attempt to state any basis for his conclu-
sion that prlces, margins and profits were higher during
the Institute period than before, he did advance one sub-
sidiary consideration as indirect support for the conclu-
sion. He said that “the number of price changes for refined
as compared to raw has been relatively less since the Insti-
tute than before”, and “expert buyers * * * found a lack of
sensitivity in refined to raw prices in the post-Institute
period” (Finding 202, R. 311).

But, as the Court himself stated in this same Finding,
there had been a pre-Institute tendency in this same direc-
tion, and his point was merely that there had been an accel-
eration of that pre-Institute tendency after the organization
of the Institute, He then assumes that the acceleration was
the result of Institute conditions, whereas, if he had fol-
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lowed through in his argument, he would have found that
the acceleration was explained by two factors—(a) the
lower average price of raw during the Institute period
(383 in "28 to 30, as against 4.48 in 25 to 27 (see p. 1,
Appendix); and (b) the narrower annual range from the
high to the low price of raw during the Institute period
(.76 in "28 to "30, as against 1.04 in ’25 to '27; see Willett
& Gray raw price tables in Exs. 21 to 26).

Obviously, the effective “pulling” power of raw price
changes upon refined prices will be less when raw prices
are lower and therefore do not constitute so large a per-
centage of the price of refined. And just as obviously,
changes in the raw price will have less effect upon refined
prices when the total aunual range of those changes is
smaller. When this range is narrow, the up and down fluc-
tuations tend to cancel each other and therefore lose their
effect upon the price of refined. If the average of the price
trend during the year were level, small fluctuations above
and below that level, no matter how numerous they were,
would not produce any change at ¢ll in the price of refined,
but that would be no evidence that the price of refined was
not “sensitive’” to the price of raw. And the nearer the
annual price range of raw comes to being level, the fewer
will be the number of changes in the price of refined as
compared with the number of changes in the price of raw.

As the above figures show, both these conditions were
present during the Institute peried, and we submit that it
would be a mere guess for the Court to say that they do not
fully account for the relatively fewer number of changes
in refined prices during the Institute period.

Finally, it is clear that the decisive factor in this con-
nection is not the relative nusmmber of price changes during
the Institute and pre-Institute periods, but the relative size
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of the margins. For truly comparable periods, as we have

seen (p. 96,§supm), they were exactly the same as before
the Institute,

Conclusion. from Comparison of Pre-Institute and
Institute Prices, Margins and Profits.

We submit that the only reasonable conclusion that can
be drawn from a fair comparison, in representative periods,
of prices, margins and profits in the pre-Institute period
and the Institute period, is that the activities of the defend-
ants did noté suppress or restrain effective competition and
had no tendency to do so.

What the figures show is that the effective force of
competition during the Institute period was substantially
the same as before the Institute. With every refiner oght-
ing in the open for his share of sugar sales, with honest
public offers of low prices and non-discriminatory terms to
the entire trdde, the gross margin was held to exactly the
same ﬁgures as in the pre-Institute period (p. 95, supra),
and the net proﬁts were but little more.

If it be assumed that the entire increase of less than Y
of 1% in net earnings duriug the Institute period was due
to the substitution of open competition for the evil, dis-
criminatory, and uneconomie competition of the secret con-
cession system, the price was not too high a one to pay;
and the fact of such an increase would not support the
Trial Court’s Decree. The meagerness of the alleged -
crease is conclusive proof that there was no such com
spitacy as the Government charges and the Court found.
It is simply not conceivable that these defendants, consti-
tuting all the sugar refiners in the United States, would
have been content with an increase of lfess than ¥4 of 1%
in their profits, if they had been operating such a conspiracy
to suppress competition.
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Il

THE NATURE AND EFFECTS OF THE VARIOUS
STEPS TAKEN BY THE DEFENDANTS TO MAKE THE
OPERATION OF THE BASIC AGREEMENT EFFECTIVE.

A, QUANTITY DISCOUNTS.

Section 2 of the Code of Ethics reads as follows (R.
261):

2. The business of the sugar refining industry
is that of refining a raw product, the price of which
to the indusiry is the contrelling factor in the price
which the industry receives for its own refined prod-
uct; and the industry as a purchaser of raw sugar
receives no coucessions for quantity purchased. Con-
cessions made by the industry for the quantity of
refined sugar purchased have resulted in discrimina-
lion between customers, which discrimination the
Institute believes it to be in the inferest of the indus-
iry, of the trade and of the public to avoid. The
Institute accordingly condemuns as discriminatory,
and in so far as this industry is concerned, as unbusi-
nesslike, uneconomic and unsound, concessions made
to purchasers on the basis of quantity purchased.”

The “quantity”” discounts against which the condemna-
tion of Section 2 of the Code of Ethics was directed were
the sporadic and arbitrary concessions and allowances which
large buyers were often able to exact under the guise of
quantity discounts. Since only this type of pseudo quantity
discount existed in the industry, it was only such discounts,
and not true quantity discounts, which were abandoned by
the refiners after the formation of the Institute.
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Concerning these pseudo quantity discounts given be-
fore the Institute was organized, the Trial Court found as
follows:

“156. Prior to the Institute there was no sys-
tematic practice of giving quantity or other dis-
counts.! The majority of discounts were given to
the large buyer. But discounts were often granted
to the smaller buyer as well, and the amount of the
discount bore little relation to the amount of the
purchases or the method of taking delivery, This
was the natural result of the pre-Institute secret
concession systemt.  The ‘ethical’ refiners, except in
the cade of the Revere long term contraet, appar-
ently gave nothing which might be deemed a special
discount” (Finding 156, R. 301).

Although the so-called quantity discounts given before
the Institute were not graded according to the quantity pur-
chased, the condemnation of quantity discounts in the Code
is broad enough to include quantity discounts so graded
It is the contention of defendants that this broad condemna-
tion is reasonable and justifiable in the sugar refining indus-
try because, under the special facts of that industry, sales
to large purchasers do not involve any saving to the refiner
in either direct or indirect costs suhstantial enough to be
translated into a discount. A discount to large buyers
which does not thus represent a saving due to the size o‘f
the purchase is obviously a purely arbitrary price discrimi-
nation.

'The Code provision with respect to quantity discounts
was drafted in its present form as a result of the refiners’
conferences with the Attorney General’s staff. The Att{ff-
ney Generals staff took the position that a quantity dis-
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count ought to have some definite relation to the saving
made by the manufacturers as a result of the quantity pur-
chased (R. 617). As testified by Cummings, after review-
ing the peculiar circumstances in the sugar refining
industry,

“The Attorney General’s staff took the position
that a quantity discount was an unjust, unfair dis-
criminatory practice and said they would acecept our
Code with a provision not to give quantity discounts.
That is why the provision went in that way. It was
entirely redrafted down there and the reasons for
the elimination of quantity discounts were put in.
It did not oceur in the original form and this state-
ment that no economies were to be derived by the

industry by reason of quantity purchases was in-
serted” (R. 618).

The evidence in the record amply demonstrates that
sales of refined sugar to purchasers who buy in large quan-
tities do not bring about any, except possibly the most
mimute and infinitesimal, reduction in costs ro the refiner.
They neither bring about a saving in direct costs nor do they
reduce unit costs by effecting a saving in overhead or
indirect costs.

No Saving in Direct Costs.

Under the practices prevailing in the sugar refining
industry, sales in large quantity units and sales to pur-
chasers who buy a relatively large quantity of sugar during
the year effect no saving to the refiner in direct, as distin-
guished from overhead, costs. The validity of this conten- -
tion is completely substantiated by the specific Findings of
the Trial Court:
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“(4) The refiners get no discount for quantity
purchases of raws which constitute about 80% of
the cost of refined.

(b) Quantity sales effect no appreciable direct
savings in manufacturing costs,

(¢) Quantity sales effect no savings in broker-
age” (Finding 160, R. 302).

The Court Iilj:ewise made the specific Finding that no sav-
ings in “delivery, storage, bookkeeping, and other incidental
expenses” would be effected in large sales to chain stores
“because the large sales in such cases usually amount, in
effect, in view of the method of taking delivery, to a series
of small sale$ to the individual stores in the chain” (Find-
ing 160, R. 302).

The only savings found by the Trial Court were stated
to be as folldws :—* * * * in gales to those manufacturers
and distributors that can take deliveries of their sugar in
carload lots direct from the refinery, as many prefer in-
stead of ex-consighment, there are substantial savings in
delivery, storage, bookkeeping, and other incidental ex-
penses”, and “large purchasers other than chain stores were
more likely to take deliveries in this way than small pur-
chasers” (Finding 160, R. 302). Even if it be assumed
that the savings found by the Court were actually effected,
they would obviously result solely from the buyer’s method
of taking delivery, and regardless of whether the carload
delivery from the refinery was taken by a small or large
buyer. Clearly, any such savings would neither represent
a reduction in direct costs due to the quantity purchosed nor
. afford any justification whatsoever for a “quantity” dis-
count.
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Reference to the Opinion discloses that this Finding of
the Court is based solely upon the testimony of Lowry,
President of the National Biscuit Co., and that the Finding
reflects a complete misconception of the effect of that testi-
mony. Lowry testified that

“Expenses of a refiner in handling sugar in con-
signment warehouses consist of storage, insurance,
labor in and out and damaged sugars” (R. 380).
“# % * The practice of National Biscuit, as well as
Coca-Cola and Wrigley in purchasing carload lots,
eliminated warehouse storage, insurance and labor
costs, and the risk of the sugar becoming damaged.
There 1s no distinction belween purchases and de-
liveries to our small plants and purchases and de-
liweries to the wholesaler who buys sugar in carload
lots and has it shipped directly from the refinery
and stores it in his own premuses. The cost to the
refiner is the same™ (R, 385).

National Biscuit always took deliveries at its various
plants in at least carload lots, but as Lowry testified: “Any
small whelesaler might take as much as a carload lot in the
same communities where these small plants weve located”
(R. 385).

It should be noted that even the small wholesalers prac-
tically always bought in carload lots when they shipped
direct from the refinery. And where they did not indi-
vidually want full cars they shipped “pool” cars with their
neighbors. This shipment in carload lots was in no sense
related to the matter of quantity discounts. No one in the
industry ever even thought of a carload purchase as a
quantity purchase. A carload was the standard miniinum
unit and rail shipments of less than a carload were rare.


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


110

The refiners made no diff erence in price per bag to the
purchaser of a carload and less thana carfoad, because there
was, in fact, no material difference o the refiner in the cost
per bag of sale and delivery by carload as against less than
carload. The testimony on that point is unanimous, that
any difference in cost to the refiner between these two types
of shipments would be minute (R. 942-3, 966, 973). Dii-
ferences in rail freight costs, directly reflected to the con-
sumer in the freight application, are of course not referable
to any allegéd quantity or other discount. The purchasers
who shipped in carload lots have always received the benefit
of that method of shipment through the consequent reduc-
tion in their rail freight bills.

Lowry’s testimony goes no further than to support the
testimony of defendants with respect to the expense if-
volved in the maintenance of stocks at consignment points
throughout the country. He did not attempt to compare the
cost to the refiners of deliveries in carload lots with the cost
of deliveries in less than carload lots.

No Saving in Indirect Costs.

Clearly, quantity sales do not result in any savings it
direct costs, justifying the granting of quantity discounts.
The sole remaining question is whether large-quantity sait.%s
or sales to large purchasers are, or can be, responsible m
the sugar refining industry for any saving in unit costs
through a relative decrease in overhead or indirect costs.
They might be held to be so responsible if, for example, they
brought about greater evennmess of distribution of produc-
tion through the year, filling up the valleys and leveling the
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peaks of production. However, it is unnecessary to review
the conclusive evidence that they did not accomplish this
result in view of the Finding of the Trial Court that

“As to greater evenness of production, defend-
ants correctly say that the volume of sales in large
quantities substantially follows the same peaks and
valleys throughout the year as does that in smaller
quantities” (R, 182).

While the Court found that particular long term contracts
offered by several refiners to certain customers prior o the
formation of the Institute, which contemplated delivery of
fixed quantities of sugar over an extended period, effected
savings for the refiners, those savings resulted from the
manner in which delivery was taken rather than from the
quantity involved in the purchase. Section I of the Code of
Ethics limits its condemnation to quantity discounts as such,
i.e., to discounts given for quantity purchased, and does not
condemn discounts for even deliveries of fixed quantities of
sugar at regular intervals, or for deliveries at seller’s op-
tion, or for any type of deliveries which might involve a
real saving to the refiner (R. 944, 967, 973).

Not only is it true, as found by the Court, that large
orders in the sugar refining industry do not result in de-
creasing unit costs through distributing production more
evenly through the year, but it is also true that large orders
are not responsible for any saving in indirect costs through
increasing production volume, It is, of course, true in the
sugar refining industry, as in many other industries, that
the total volume of the “run” is an element in the unit cost
of refining and that costs diminish to some extent in pro-
portion to an increase in the quantity of output. However,
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if does not follow that, because large quantity purchases
swell the total volume of production, and this fofal produc-
tion results in dec:reased costs, the benefits resulting from
the decreased costs should be passed on to the large pur-
chasers. ' '

If it could be said that the large orders received by a
refiner were bag for bag more responsible for the size of
his total production volume than the large number of small
orders which also contribute to that volume, then it would
follow that the decrease in costs due to the increase in vol-
unte would be exc¢lusively caused by the large orders, and
the large purcbasers would therefore be entitled to a special
benefit from the decreased costs in the form of a lower price
per bag, without giving any grounds to the small pur-
chasers for complaint that they were being unfairly dis-
criminated against. If, in other words, the saving in cost
would not be acccﬁmplished at all unless some of the orders
were large—that 15 to say, if the total volume of production
could not be incricased without large quantity orders, the
large purchasers would then be fairly entitled to a lower
price than the sméali purchasers.

In short, if it can be said that a large number of small
orders could not be obtained which would build production
volume up to the point where costs would be reduced, but
that only by getting large orders can this be done, then the
saving in costs could be fairly attributed to the large orders
alone and the small purchasers would have no right to
share in the savings from reduced costs. On the other
hand, if it is possible to build up total volume of production
and sales by getting an increased number of small orders
as well as by getting a few large orders, then the small pur-
chasers are just as much entitled to share in any savings
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from an increase in the volume of production as the large
purchasers would be who also contributed to some increase
in production.

It is this latter condition and not the former which pre-
vails in the sugar tndustry. A large purchaser who takes
50,000 or 100,000 bags of sugar during a year contributes
1o more to the production volume of the refiner to whom he
throws that business than would be contributed by 50 or 100
customers who took 1,000 bags apiece during the year. The
reason why this is so in the sugar industry can be illustrated
by comparing the sugar refining industry with an industry
which puts out a luxury specialty or a proprietary mechan-
ical device,

In the case of such specialties and proprietary articles,
the producer can frequently create an entirely new demand
for additional quantities of his article that otherwise would
not be consumed at all, by giving a special discount for large
purchases. He may thus reach a new section or level of the
consuming public by materially reducing the price to them.
By enlisting the active sales efforts of the distributors
whose quantity discounts enable them to reduce the price
and thus reach consumers who would not otherwise pur-
chase the article, the manufacturer may be enabled to equip
his factory with machinery for mass production to supplant
high cost hand labor and thus reduce his costs sufficiently
to permit a further reduction in his selling price.

The quantity discount, operating through the encour~
agement of large orders, is, in such cases, in and of itself
the very thing which causes the article to be used in larger
quantities and thereby makes possible an increased volttme
of production and a saving in unit costs of production.

Nothing like this is true in the case of a uniform stand-
ardized article of necessity like refined sugar, the total de-
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in a substantial increase in sugar consumption”
(Finding 162, R. 303).

(4) Therefore, “at least in many cases a dis-
count based solely on guantity would have been
justified even under defendants’ economic theory”

(Finding 164, R. 303).

1. “Elasticity.” The Court’s Finding that the demand
for sugar is elastic is correct only in a very qualified and
limited sense. “Elasticity” is of course a purely relative
term. The demand for sugar is “elastic” only in the sense
that it fluctuates to a certain limited extent from year to
year. For example, during the five-year period ending in
1029 the per capita consumption of sugar in this country
fluctuated as follows (Ex. 19, p. 19):

1925............ 107.50 1bs.
1926............ 109.30 “
1927. ..o iil 100.95 “
1928. ..ol 104.27
1929, ... 0. ... 10813 “

As indicated hy the figures above quoted, consumption
dropped off to some extent in 1927. During that year, the
peak of the concession era, as pointed out by the Trial
Court, “ertain distributors refrained from pushing the
sales because they could not sell profitably” and “the public
‘slimness campaign’ of that year had substantial effect in
discouraging the use of sugar”’ (Finding 25, R. 271). As
testified by Cummings, “In 1928 the refiners undertook an
advertising carmpaign in the newspapers for the purpose of
overcoming this campaign” (R. 594) and, as pointed out by
the Trial Court, “spent through the Institute about one and
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three-quarters million dollars for advertising: they adver-
tised ice-cream, cereals, and various other things with
which sugar wc}uid be consumed” (Finding 163, R. 303).
The refiners pliainly recognized the fact that the demand
for sugar is elastic in the sense that it is possible to com-
bat the effects of slimness fads and the like and to encour-
age the consurrfption of sugar to a certain extent through
intensive educaitionai and advertising campaigns.
However, as shown by the undisputed evidence, the de-
mand is not clastic in the sense that it depends upon price.
It is utterly imf)ossible to incrcase the total consumption of
sugar in this country by the granting of quantity discounts,
which, at their very largest, can represent only a minute
fraction of a cent per pound. As testified by Cummings,

“* % % The price at which refined sugar sells has
little to do with the amount an individual consumes.
It enters so minutely into the budget that you cannot
persuade people to buy much more sugar. If the
refiners gave away their entire margin it would not
increase the consumption of refined sugar. This i3
illustrated by the fact that the price of sugar has
declined about 40% in the last 2 years and stil
consumption has not increased. It has decreased
steadily since 1929” (R. 593).

White, of American, testified:

“The total quantity of sugar sold annually in the
United States could not be increased materially if
the special inducement were offered by the refiners
to encourage purchases in large quantities unless
some new industrial use was found for sugar éﬂd
in that event a special discount, which reduced the
price, might encourage the use of a greater quan-
tity. If some new commercial use was found and
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the use of sugar depended upon the price, a quantity
discount might have the effect of increasing con-
sumption in that particular direction” (R. 967).

Placé, of McCahan, testified:

“In other industries, where there is a trade-
marked product which a manufacturer can push
and give a discount to a large buyer, securing that
large buyer’s help in pronoting the sale of this ar-
ticle and acquainting more consumers with the ex-
istence of the article so that they will come back and
demand that trademarked specialty by name, a direct
saving can be made in the manufacturing costs by
giving these discounts and increasing the tfotal
amount. This is due to the fact that on these spe-
cialties the demand is elastic, but in the case of sugar
the demand is inelastic. The distribution may.vary
from year to year but actual consumption docs not
vary so that discounts to large buyers would not
result in increasing the total purchases of the sugar.
Even if it did, we have no assurance the demand
would be for our particular brand of sugar” (R.

940).

(See also the testimony af Dr. Seligman and Professor
Adams to the same effect, R. 1139, 1163).

2. Long Run Increase in Production. The second point
in the Court’s argument on this question-—that quantity
discounts “may reasonably be expected to tend in the long
run” to increase sales and total production—is nothing
more than a cautiously qualified expression of opinion by
the Trial Court rather than a definite Finding of Fact.

3. Quantity Discounts to Manufacturers. When the
Court attempts to be specific in applying his generalized


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


118

speculation——that quantity discounts to manufacturers
would “tend in the long run to build up total production and
thereby to eﬁect economies for the refiners”—his argy-
ment breaks dovm against the facts. He says:

kA Accordmg to the testimony of one of their
principal wztnesses, one-third of all the sugar sold
by defendants is bought for use in the making of
other products * * *  Ag these may well have ‘a
market capable of mdeﬁnite expansion’ a guantity
discount to a manufacturer of such a product would
enable him in turn to dispose of more of his prodm,t
increased demand for sugar would necessarily fol-
low. Coca-Cola offers an example; from 1926 to
1929, its sugar purchases increased from 1,240,000
bags to 2,250,000 bags * * *, an increase equivalent
to nearly 1% of all sugar consumecd in the U. S.
during 1029” (R. 183).

Cocae-Cola. gThe statement that a quantity discount on
sugar to manufacturers such as Coca-Cola would enable
them to dispose of more of their product and that “in-
creased demand for sugar would necessarily follow” is a
speculative concjlusion that is not supported by a shred of
evidence. It is incomsistent with the testimony of every
witness who testified on the subject, and it is so conclusively
contradicted by facts known to everyone that it is im-
possible to understand how the Trial Court could have made
such a statement.

Tt is a matter of common knowledge that the cost of
Coca-Cola to the vast consuming public which supplies the
demand has ot varied a fraction of a cent despite the great
decline in tbe price of refined sugar over the past decade,
due to the decline in the cost of raw.
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In the five years from 1927 to 1931 the price of refined
sugar dropped nearly a cent and one-half per pound, aver-
aging 5.68 cents in 1927 and 4.30 cents in 1931 (Ex. 5-17,
p. 1, Appendix hereto). Since 1931 it has dropped nearly
half a cent more. And during all of this time the price of
Coca-Cola has been 5 cents a glass everywhere! If a de-
cline of nearly 2 cents a pound in the cost of sugar has not
led the manufacturers to reduce the price of Coca-Cola, so
as to increase its sales, where could the Court get the idea
that a possible quantity discount on refined sugar might
have brought about that result?

The refiners’ entire margin, covering all their manufac-
turing and overhead costs and profit, throughout this period
has averaged approximately one cent per pound of refined
sugar (see p. 96, supra). The evidence shows that the maxi-
mum possible saving in manufacturing and other costs that
could be realized by the refiners from giving quantity dis-
counts would be from 1/50 to 1/100 of one cent per pound
(R. 615, 943, 966-7, 973). But to provide an extreme
theoretical example, let us assume a quantity discount to
Coca-Cola of 1/10 of one cent per pound, which would equal
approximately 1/10 of the refiners’ gross margin. The
Court’s reasoning would require us to believe that although
the drop of nearly two cents per pound since 1927 in the
price of refined sugar due to the decline in raw has not
induced Coca-Cola to reduce the price of Coca-Cola by a
fraction of a cent, the additional saﬁng of 1/10 of a
cent per pound on sugar would have induced Coca-
Cola to reduce its price to the public sufficiently to increase
the consumption of Coca-Cola and thereby increase the
sale of sugar by an amount large enough to justify the
quantity discount, A glass of Coca-Cola contains approxi-
mately 3/100 of a pound of sugar. A quantity discount of
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ber pound would represent a reduction to
1000 of a cent in its cost for each glass of
Il of that reduction were passed on to the
1ld take some considerable time before the
cy to build up increased production” which
ates about would manifest itself.

if the refiners gave Coca-Cola ali of the
°s, without any charge at all, the resulting
roximately 15/100 of a cent in the cost to
lass of its product could not conceivably
he consumer or to any class of distributors
h would increase the demand or the sales.
Court’s choice of Coca-Cola as an example
rgument was unfortunate. But no other
1 have chosen would have given him any
‘andy would have been his optimum ex-
r content is higher than that of any other
oduct containing sugar as an ingredient.
ent candy averages approximately 50%
epresents a substantial percentage of the

average candy manufacturer’s total costs, averaging about

15% of such cos

ts.* Furthermore, candy is a luxury with

an immense potential market, and therefore the de{Ila}nd for
it has the maximum of elasticity, in the sense that it is most

responsive to red

nctions in price. From these facts it fol-

lows that if any conceivable quantity discount on stgar
could ever justify itself by producing an increase in co-

- *
sumption and demand sufficient to increase the refiner

s total

production of sugar and thus enable him to realize a saving

*These facts about candy are based on the “Biennial Census of

Manufacturers for

1931”, published by the Bureau of the Census,

U. S. Dept. of Commerce,



121

in his manufacturing costs at least equal to the quantity
discount which is supposed to rest upon such a saving,
candy would be the ideal product with which to demon-
strale the operation of this principle. Let us follow the
maximum possible quantity discount on sugar through to
the point in the sale of candy where such a discount must
manifest itself in order to produce any increase in the con-
sumption of candy.

As we have seen, the refiner’s gross margin is less than
one cent a pound, and that margin covers all his manufac-
turing costs, overhead and profits, and his maximum pos-
sible saving in costs through the giving of quantity
discounts would be 1/50 to 1/100 of one cent per pound
(R. 615, 943, 966-7, 973). But here again if we assume
that he might make a saving of as much as 1/10 of a cent
per pound (or 1/10 of his gross margin) hy extending such
discounts and thus increasing his production to the maxi-
mum, and if we assume that he gave that maximum discount
to the candy manufacturer, and that the candy manufacturer
passed all of that discount on to the wholesaler, and he in
turn passed it on to the retailer, and he in turn to the con-
sumer, and if candy had no other ingredient than sugar
(instead of being, as it is, only about 50% sugar), the con-
sumer would get his candy for 1/10 of a cent per pound less
by reason of that quantity discount received by the manu-
tfacturer. It is common knowledge that the retail price of
evenr the very cheapest candy is not less than 20 cents per
pound, and from that the price runs up to a dollar or two
per pound. Just how would the retailer go about it to in-
duce his customers to buy more candy by giving them this
reduction in price of 1/10 of a cent per pound, which,
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according to the Court’s theorizing, is supposed {o increage
the demand and thus to justify the quantity discount? Ang
if the Court’s reasoning cannot be supported by the facts
as to candy, what other product can be imagined to sup-
port it?

Can Quantity D;iscozmts Increase a Refiner's Production
Enough to Reduce His Costs by an Awmount Equal
- to the Discounts?

It is true, of éourse, that while the total amount of sugar
demanded by the public and therefore capable of finding a
market, fluctuates very little from year to year, still, as
between the different refiners, one of them might theo-
retically be able, by giving quantity discounts, to increase
his own production volume in any given year by taking
business away ij'om his competitors; and through getting
this additional share of business he would be able to lower
production costs,

But the offer of an open system of quantity discounts
would not serve in this way to attract additional business
to any refiner as long as other refiners offered the same
terms. If one refiner publicly offered to sell sugar at a
graded scale of quantity discounts, it is perfectly obvious
that no other refiner could afford to stand back or would
stand back and see his larger customers thus taken away
from him, but on the contrary would himself offer the
same discounts. Tbe result would be to leave the business
precisely as it stood before the discounts were given (R.
941).

If a large buyer of sugar could get the same discounts
for his quantity orders from one refiner as from another,
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there is no more reason for him to buy his sugar from
one refiner as compared with another than there is where
no discounts at all are offered. In consequence, the
discounts if openly offered could in and of themselves
have no effect in increasing the production volume of any
refiner, and therefore cannot be said to represent the pass-
ing on of lower costs due to large-scale buying. They would
simply be bribes to large buyers and would represent mere
discriminations between large buyers and small buyers to
the advantage of the former and to the disadvantage of
the latter,

The whole theory of gquantity discounts as leading to
reduction in indirect costs through increase of volume and
as therefore representing a passing on of this reduction to
the purchasers who are specially responsible for it, breaks
completely down in the case of refined sugar, though it is
validly applicable to certain special products the total con-
sumption of which can be matcrially increased through such
reductions in price to the consumer as may be effected
through quantity discounts to distributors. It is not appli-
cable to the sugar refining industry because of the impos-
sibility of creating new demand for sugar which would not
exist apart from the quantity discounts.

It is obvious that 1n the case of a commodity like sugar,
the only way in which a refiner could use a quantity dis-
count to get business that he otherwise would not get would
be by giving the discount secretly. If he offered the dis-
count openly, all his competitors would inevitably offer it
too. They would have to do so in order to retain their

business, thus leaving all parties exactly where they stood
hefore, as we have seen.
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It is perfectly true that a refiner by offering a quantity
discount would be able to attract large customers away
from his competitors if the latter did not know of the dis-
count and were therefore unable to meet it. This kind of
secret quantity discount is the only kind of quantity dis-
count that can exist in the sugar refining industry, because
it is only these sécret discounts which will really result in
increasing the tojtai production volume of a given refiner
and therefore juéstify themselves to that one refiner by
bringing about iaiwer unit costs.

As surely as the door is opened to quantity discounts in
the sugar reﬁninf; industry, it is also opened to secret and
irregular price concessions in favor of large customers, to
the disadvantage of small customers. This is why quantity
discounts are condemned in the Code of Ethics of the Insti-
tute. They are eondemned because they are bound to be
only a form of the secret price discriminations which the
Institute was brought into existence to eliminate from the
industry. If the trade is not permitted to eliminate quantity
discounts, it is iz%npossibie, to hope for the elimination of
secret price discriéminations which will put some purchasers
of sugar, and pai.rticularly the smaller purchasers, at an
mmfair disadvantage in their competition with other pur-
chasers, and particularly with the larger purchasers.

B. REGULATIONS AFFECTING BROKERS AND
WAREHOUSEMEN,

The reasons justifying the adoption by the refiners of
the basic principle that sugar should be sold only upon open
prices and terms publicly announced, without discrimina-
tion among customers, has previously been considered. If
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this principle were to be anything more than a pious as-
piration, it was essential that dehnite and effective action
be taken to elituinate those condifions which permitted vio-
lation and evasion thereof,

In dealing with brokers and warehousemen the ques-
tion is not what the refiners did, because the facts are clear
in the Record. The sole question to be determined is whether
the action taken was reasonable it the light of the condi-
tions with which the industry was confronted. If the basic
principle condemning secret discriminations was lawful, as
the Court found and this brief maintains, such steps as were
reasonable and necessary to effectuate that principle were
likewise lawful. :

In considering the necessity and reasonableness of the

broker and warehouse regulations it is essential to examine
into the functions of the broker and the warehouseman in
the sugar industry and to realize the extent to which their
functioning was impaired and fraud practiced upon the
refiners when a broker was perinitted to merchandise or
store sugar, or a jobber was permitted to play the part of
warehouseman to the refiner. It must be borne in mind
that the broker and the warchouseman are the agencies
which the refiner employs and pays and upon which he
relies and is dependent for the sale and distribution of his
product. If the manner in which these agents deal with
the refiner’s sugar cannot be controfled by the refiner and
compromise of the brokerage and warehouse functions
avoided, the refiner not only loses control of the sale and
distribution of his product but is exposed to all manner of
_imposition and fraud, and realization of the cardinal prin-
ciple of the Code of Ethics is frustrated by the refiner’s
impotency in supervising his own agents (R. 596-7, 862-6,
871-2, 892-6, 899-903), CR
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While the recommendations and rulings of the Institute
were designed primarily to prevent fraudulent and diserim-
inatory practices which the refiners would otherwise have
been unable to' prevent, another purpose thereof, as found
by the Court, was to assure refiners, anxious to adhere com-
pletely to the principles of the Code, that competitors wonld
not resort to s;crme of the practices engaged in prior to the
formation of the Institute (T inding 79, R. 284). In view
of the vicious and cutthroat competitive conditions prevail-
ing at the time of the formation of the Institute, it is no
reflection upon the good faith of the refiners that they
wanted some tmeasure of assurance that, in adhering in
good faith to' the principles adopted, they would not be
prejudiced by secret violation thereof on the part of any
other refiner.

Code Provisions Affecting Brokers and Warehousemen.

Section 3 of the Code (R. 261-2) condemned

“(d) Payment of brokerage where an}'”part
thereof enures to the benefit of the purchaser.

“(e) Storage of sugar in warehouses.fn which
~ customers or brokers are interested, or with which
- they are in any way affiliated.”

Pursuant to and in furtherance of these resolutionsf :the
members of the Institute adopted the policy of requiring
that in the handling of their sugar the inconsistent and
~ incompatible offices of broker and warehouseman be kt’P;
separate from each other and from the mercharfdtsmg 0{
- sugar. This action was not taken, however, untfi May Gf
1929, nearly a year and a half after the organization 0
the Institute (R. 891). Until that time the Code provision
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3(e) just quoted was a mere declaration of a sound prin-
ciple, and the practical steps necessary to put it into effect
had not been taken. Experience during this time had demon-
strated that the refiners’ attempt to abolish secret discrimi-
nations was being defeated by their own agents, the brokers
and warehousenien, and that the most potent device in
accomplishing that defcat was the combination of any two
of the three functions—brokerage, warehousing and mer-
chandising (R. 891-2, 894). The reasons necessitating and
justifying this requirement of an election of functions, con-
demned by the Trial Court, are to be found in an analysis
of the conditions prevailing before the adoption of the rule.

The Special Functions of the Broker and the HWarehouse-
man i the Sugar Trade,

Refiners sell almost all of their sugar through brokers,
and largely irom consigned stocks kept in warehouses at
terminal points to serve adjacent territory {(Opimion, R.
111-2). The broker is the refiner’s agent to sell the refiner’s
stgar to customers and is paid brokerage by the refiner for
his services. The warehouseman is the refiner’s agent for
storing and delivering his sugar. In the operations of the
sugar business these two agents act as a check on each other
to make sure that each performs his functions (R. 894-5).

Delivery is made by the warehouse to the customer
upon written orders of the broker, called delivery from con-
signment orders, or “D from (C’s”, and the warehouseman
sends triplicate delivery slips, showing the date of delivery,
to the refiner, the broker and the customer (R. 862). On
all sales except those by direct shipment from the refinery,
the date of delivery of sugar from the warehouse to the
customer starts credit and discount terms running (R. 862).
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On all sales betewecn mozves, the date of delivery from the
warehouse also determines the price at which the sugar is
sold, as well as the date from which discount and credit
terms start running (R. 862). By post-dating the delivery
slips through the connivance of the broker and the ware-
“houseman, or t}m warehouseman alone, the customer may
be given the b éleﬁt of a drop in the market occurring after
the sugar was delivered but before the date of delivery
appearing on the delivery slip, and may also be given longer
discount and Li‘edlt terms. Similarly, by pre-dating the
delivery slips, t}le customer may be given the benefit of the
prior low price after a price advance (R. 863).

In the sugar trade, where the conventional distribu-
tors’ margin is only 5 or 10 cents a bag, and where the
price change between two days is often 20 or 30 cents a
bag, this device of secret and dishonest discrimination be-
tween customers and of fraud upon the refiner by falsifi-
cation of delivery dates is a very serious menace. The
brokers and warehouseman are always under great tempta-
tion to use it. It is most important to the refiner, there-
fore, that the {%rarehouseman send in accurate and honest
delivery slips. éThe only check the refiner has on the ware-
houseman is tﬁroug‘h the broker upon whose order the
sugar is delivered and one of whose functions is to select
and supervise the warchouseman.

The refiner also relies upon the broker to perform the
following additional functions in relation to warehouses:
(a) to choose those warehouses which have ‘t¥u‘3 most ad-
vantageous location and the best storage faczhtxes,- and -to
secure the best storage rates available; (h) to notify bim
promptly and truthfully of the exact date on which sugar
arrives at and is shipped from the warehouse, in order that
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he may have an independent check on the storage charges;
and (c) to report the fact and degree of damage occurring
to sugar in a consignment warehouse in order to determine
the price at which such damaged sugar should be offered
for sale (R. 864-6).

The great importance of the special functions per-
formed by the broker and the warehouseman, as between
the refiner and his customers, and also by each of these
twa classes of agents as against the other, is readily ap-
parent from the foregoing description. We will now dis-
cuss briefly the detailed application of the Institute reguia-
tions to cach of these relationships.

Storage with Customers and Brokers.

From the foregoing description it will be seen that
the refiners’ concerted adoption of the principle against
storing in customers’ and brokers’ warehouses was essen-
tial, not only to prevent discrimination among customers,
but also to avoid the impositions and frauds upon the re-
fners which were practiced by customers and brokers with
whom sugar was stored. :

If the warehouseman is himself the purchaser of the
sugar, the refiner is deprived of the independence and dis-
interestedness of the warehouseman and of his very func-
tion, and the purchaser has complete control of the sugar
with the power of withdrawing it at his will and reporting
the withdrawal at his pleasure, with every temptation and
incentive to post-date or pre-date the report of the with-
drawal.
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The combiélation of these two functions therefore oper-
ated not only to defraud the refiners, but to defeat their
attempt to abolish secret concessions. They could not eveq
pretend that they were in earnest about abolishing secret
concessions as long as they stored with customers and thus
provided such customers with a perfect means of facilitai-
ing and practicing such concessions (R. 862, 863, 871,
894-5). _

Similarly, :storage with brokers greatly facilitates the
granting of secret concessions and the perpetration of
frauds upon tlgie refiners, in all of the ways above enumer-
ated and in mz_iny other ways as well. The warehouseman-
custower is at least under some supervision from a broker,
difficult as it may be to make that supervision effective.
But where the warehouseman and the broker are the same,
neither is under any supervision at all, except the occa-
stonal and necéssarily ineffective visitations of some travel-
ling representative of the distant refiner. Under 'such
conditions the broker-warehouseman can do pract‘zcaﬁy
what he pleases with the refiner’s property and busm.eSS,
and the r'eﬁnerE can do little either to protect himself agafm‘t
frauds or to pfrotect his business and his customers against
secret discriminatory practices. -

It is unnecessary to review the abundance of testimony
elicited from the witnesses, both for the Gowfrnment and
the defense, supporting the foregoing discussion of thtiz
facts, in view of the Trial Court’s own stateme:nts on
subject. We quote from the Opinion as follows:

“1. A combination of distribution functions w; ;
single concern facilitated the grant by o refiner
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secret concessions, difficult of detection. Thus a
customer whom a refiner wished to favor, might be
paid what was called brokerage commissions al-
though in fact no brokerage service was performed;
or a refiner might place sugar with and pay so-called
warehouse fees to a wholesale sugar merchant, al-
though in fact the customer performed no real stor-
age service but held the sugar on his own premises
solely for his own use. A dummy warehouse corpo-
ration might even be set up in order the better to
conceal the concession.

“This so-called storage as well as bona fide stor-
age with a customer also enabled him to sell the
sugar to his own trade or otherwise to use it with-
out reporting to the refiner the time of withdrawal

from consigmnent for the customer’s own account;
* the customer might then await a drop in the marlet
and report the withdrawal as of such later time, thus
obtaining the benefit of the lower price. By delay-
ing reports, he might also obtain an extension of
credit terms, Brokers who siored sugar might by a
stmiday moanipulation of reports, use fluctuations in
the market to favor their own customer; they might
also divert sugar directly to customers’ premises and
charge refuiters for unearned storage, * * *

“Other ‘evils’ which the Code rules sought to
eliminate were the fraudulent practices of delaying
w'}thdrawal reports and charging unearned storage
without refiners’ consent. Such practices were made
possible largely by such a combination of activities,
and, in fact, were often indulged in by those who
combined two or nore of the several businesses.
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* Where distribution functions are com.
iere clearly is opportunity for such double
which some brokers and warehousemen may
seize,

* Defendants’ brief virtually admits and
respondence with one another and with
warehousemen and jobbers shows that
dealing by such distribution agencies was
mmon, tndeed that it was perhaps about as
dishonesty” (Iltalics ours) (R, 112-4).

b

the Trial Court’s own Finding that secret
evil and uneconomic (R. 271), and of his
s that any combination of the inconsistent
oker, warehouseman and merchandiser facil-
tration of frauds and the granting of secret

concessions, and made them difficult of detection, and that

dishonesty was

funetions were

the Court coul

clusion that it

edly require th
housemen, shou
sistent functior

about as common as honesty where such

combined, it is impossible for us to see how
d logically arrive at the Finding and Con-
was unlawiul for the appeilants to concert-
at their agents, the brokers and the ware-
Id not combine any two of these three incon-
1S,

Certainly nothing is diselosed by the record here which
could justify the Court’s failure to apply what seems to
be the inevitable logic of his own statement of the facts,
as quoted above from his Opinion. On the contrary, t‘he
evidence provides ample support, beyond that already dis-
cussed, for a policy of acting concertedly to abolish the
evils inberent in the combination of such inconsistent func-

tions.
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The Practice Before the Institute. The refiners had
always been reluctant to store with brokers or customers.
Many of them never followed the practice at all, and those
who did followed it only in exceptional cases.

As stated by Goetzinger, in giving Arbuckle’s reasons
for not storing with customers or brokers:

“It has always been difficult for me to view as
our agent a warehouseman who was always buying
against us and selling his own goods against us. I
do not see how a man can serve two masters at the

same time when one selfish interest does not permit
him to be fair” (R. 678).

Revere, too, had always refused to store with customers
or brokers (R. 688). C. & H. discontinued storing with
customers in 1627, because it was apparent to them that
the reports of withdrawals were irregular and inaccurate
(R. 710-11). Other refiners who did store with customers
before the Institute confined it to a few. American, ont of
9,600 customers, stored with only 25 (R, 862-3). National
stored with a hundred out of 2,000 (R. 871). It would
obviously be impossible for refiners to store with all or any
considerable portion of their customers, both because of
the economic waste and of the practical obstacles to main-
taining stocks and assortments with thousands of mer-
chants and jobbers throughout the country.

The practice was thus so exceptional and relatively rare
that the discontinuance of it could not work any substantial
hardship to the trade. It was, in fact, a sort of super-special
concession, whereby the concessionaire was permitted to
pass out secret concessions to the refiners’ customers with
or without the refiners’ direct participation, and also to put
his hands into the refiners’ pockets and help himself to
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whatever he could grab. The convenience or selfish adyan-
tage of the few individuals who were interested in the con-
tinnance of the practice should not be allowed to stand in
the way of a trade reform that is essentially sound and
economic, and that has the additional support of the strong
moral considerations discussed above.

The abolition of these practices is in line with the en-
lightened policy of the brokers themselves. Merchandising
by brokers has been specifically condemned by the National
Food Brokers Association, as well as by the National Sugar
Brokers Association, which Association refuses to admit

to membership any broker who engages in merchandising
(R. 900, 902),

The Court’s Finding of an Improper Motive.

~ The Trial Court makes the express Finding that:

“Defendants’ purposes in compelling the separa-
tion of occupations were: (a) to assure the refiners,
distrustful of one another, that no one of them cotld
stccessfully use such combination to facilitate secret
concessions; (b) to prevent fraudulent practices by
the distribution agencies in their dealings with and

. on behali of the refiners; and, most important (C)h
‘to aid in preserving the uniformity of price struc-
ture which they aimed to maintain” (Finding 79,
R. 284).

There is not a shred of evidence in the entire Record justi-
fying the Finding of the Court that price maintenance was
the refiners’ dominant purpose or one of their purposes
in requiring the election of functions which the Ce?urt con-
demned. Here again, the Court strains for a sinister and
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hidden motive as"a basis for rejecting or minimizing the
motives testified to by defendants and clearly understand-
able in the light of the conditions conironting them.

Reference to Finding 77 (R. 283) indicates the process
of reasoning followed by the Court in arriving at this
conclusion, The Court suggests that the combination of
functions provides a “definite possibility” of lower prices
to ultimate consumers since a concern engaged in a com-
bination of functions has an “opportunity” to undersell
competitors engaging in only one occupation. This is due
to an “increased income received {rom two or more activi-
ties, even apart from the advantages obtained through
secret concessions and {frauds”. This Conclusion is to be
contrasted with that portion of the Opinion wherein the
Court states that

“k % & Whether if secret concessions alone had
been eliminated, the combination of functions would
generally have resuited in advantage or in economies
in the distribution of sugar is on this record largely
speculative” (R. 115).

In short, the Trial Court condemned the requirement of an
election of functions as between brokerage, warehousing
and merchandising even though he himself found that a
combination of any two of these functions in a single con-
cern (a) facilitated the granting of secret concessions
(Finding 73, R. 283), (b) permitted the defrauding of re-
fmers (Finding 74, R. 283), (c) created opportunity for
double dealing (Finding 75, R. 283) and resulted in dis-
honesty in approximately fifty-per cent. of the cases where
such combinations existed (R. 114). And the Court en-
joined the defendants from requiring such an election even
though he himself declared that, except for the opportuni-
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ties for secret concessions which such combinations pro-
vided, it was “largely speculative” whether they generally
“resulted in advantage or in economies in the distribution
of sugar” (R. 115).

We submit that a “largely speculative” advantage which
might be present in a practice productive of the manifold
evils conceded by the Trial Court affords no proper basis
for the issuante of an injunction against the necessary
action taken by the refiners to correct that practice, nor
can it justify t;he Court’s aspersions upon their good faith
and integrity in so acting.

Alleged Harsh and Arbitrary Methods. ‘1n view of the
Trial Court’s denial of the legality of concerted adoption
by the refiners of the basic principle that the inconsistent
and incompatible offices of broker and warehouseman be
kept separate ffrom each other and from the merchandising
of sugar, even for the admitted purpose of eliminating dis-
crimination and fraud, it is unnecessary to comment a
length upon the Court’s statement that this policy was ef-
fectuated in a “harsh and arbitrary manner without regard
to the effect upon third parties” (Finding 80, R. 234).
However, we are unwilling to pass over in silence a char-
acterization which we believe to be wholly unwarranted

In support of this Conclusion the Court refers to t‘he
fact that after a warehouse was found to be affiliated with
a broker or buyer, application for reconsideration had to be
made by an Institute member. In the first place, any liind'
ing of affiliation was made by the Executive COI‘I?II'Iltj:eE
only after reviewing the results of a careful ix(westlgation
by the Institute, together with any facts submitted by t]l:e
member using or proposing to use a concern a}leged y
another member to be affiliated. If the member interested
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felt that a finding by the Executive Committee of affilia-
tion was incorrect, he could request that the Board of Direc-
tors review the entire matter. A concern found to be affili-
ated was certainly not prejudiced by the rule that a further
investigation and review at some later date would be under-
taken only upon application by a member. The effect of
this entirely reasonable rule was inerely to require a con-
cern, previously found to be affiliated, to convince the re-
finer desiring to employ such a concern that the previously
existent affiliation had ceased. If convinced that the situa-
tion had been corrected, a refiner desiring to employ such
a concern would certainly request further consideration of
the contcern in question.

Alleged Special Cases. The remaining Findings of the
Court in support of its conclusion that the policy against
combination of functions was effected in 2 harsh and arbi-
trary manner are all to the effect that in certain *‘special
cases” the evils ordinarily inherent in the practice were “so
renmote as to be virtually non-existent” and the policy was
applied to “honest” concerns as well as to “the dishonest”.

We submit that it was neither unreasonable nor arbi-
trary for the refiners to insist upon dealing only with those
brokers and warehousemen who were not engaged in other
functions wholly inconsistent with their fiduciary duties as
agents of the refiners by whom they were employed, merely
because some such agents might remain honest, ignore
j‘he opportunity and resist the temptation of “double deal-
Ing” which was constantly present. Since a combination of
functions was on its face wholly inconsistent with the
proper performance of those duties for which these agents
were employed, and since, as found by the Trial Court, dis-
honesty was just as prevalent as honesty, the complete elim-
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ination of those practices giving rise to the abuses was {he
logical, practical and reasonable policy to adopt.

The Court’s Proposed Alternative,

Characterizing as harsh, arbitrary and drastic what
was, it is submitted, the obvious, proper and entirely rea-
sonable princi_i:-le adopted by the refiners, the Trial Court
finds it “reasonably certain” that the refiners could have
protected therhselves against frauds and the granting of
unauthorized secret concessions and discrimination by their
agents who coinbincd these inconsistent functions, by other
means which would “probably have proved no more difficult
ot expensive than the means actually adopted” (Finding
21, R. 284). Reference to the Opinion discloses that the
“other means’?’ preferred by the Court cousist merely of
“the collectivcéeﬁ’ort of all of the refiners” for the purpose
of determining “by investigations, which brokers and which
warehousemerft were worthy of confidence”. The COlff t
concedes that ?“it might well have been necessary to devise
an elaborate system of investigations, inspections and ci-
culation of daéa, such as those employed in the Cemnent case
to deal with fraudufent practices”, but goes on fo argue
that:

“Such investigations, inspections, circulation of
data and the like, if they had proved necessary, ccr-
tainly should not have taxed ungluiy either th_e
finances, the efficiency or the ingenuity of the‘Inst}—
tute. The record abundantly reveals the Institute$
unlimited resources in these respects. The meé;l‘}S
actually adopted by defendants to deal with tf ;z
problem necessitated very extensive and expenst
activities on their part” (R. 123).
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The Court’s optimistic advocacy of a method of correct-
ing the evils in the industry which the refiners might have
tried and found effective, is unwarranted by any evidence
in this case. The policy adopted by the refiners was not
only reasonable on its face but was far more practical,
simple and effective than that now proposed by the Court.
The refiners struck at the root of the evils by elinminating
the conditions which engendered them. The Court proposes
the continuance of those conditions, coupled with redoubled
efforts on the part of the industry to detect the abuses
which the conditions inevitably produced.

It was a far easier undertaking to determine the exist-
ence of a combination of inconsistent functions than to
detect the abuses which the combination invited. During
the entire four years of the Institute’s existence it was
necessary fo investigate only 86 out of 1,360 brokers used
by members, and in only 39 cases did they make a finding
of “affiiation” (a coucealed combination of functions)
{R. 123, Ex. K-16). It was necessary to investigate cnly
135 out of 1,483 warchouses used by members and in only
71 cases was affiliation found to exist (R, 123, Ex. L-16).
At no time was it necessary for the Institute to employ
more than three investigators (R. 904-5).

However, if the refiners’ agents were permitted to exer-
cise the dual or even triple inconsistent functions of brokers,
warehousemen and jobbers, as required by the Court, re-
peated and continued investigation and surveillance of every
broker and warehouseman so acting, would have been essen-
tial Instead of conducting, as they did, a total of 221
investigations in four years to determine the comparatively
simple question as to whether there existed a concealed com-
bination of functions, the defendants would have had to
set up a vast organization of auditors and investigators,
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¢ practically a constant surveillance of the
fons of nearly three thousand brokers ang
attered all over the United States. It would
erly impossible to carry out such a program,
urt’s wholly unwarranted assumption that the
essed “unlimited resources in these respects”

cal impossibility of guarding against the per-
ratds upon the refiners by double and triple
ts 1s clear from the Record. The two largest
did most of the storing with customers em-
g anditors to check consigned stocks and to
>s of delayed billing. In the great majority
uditors had little chance of detecting frandu-
They could check the stocks only periodic-
t of the time the purchaser was in complete
situation. No one was there representing the
ch each and every delivery made by the cus-
:1f, No amount of checking could verify the
ich the purchaser took the sugar from him-
usemarn.
ray the auditors could detect any irregularity
a physical count of the stock against the

{F
o4

refiner’s records of the stock that should be on hand, on th‘xe
day the auditor happened to be at the warehouse, aI'ld- if
there was a shortage the auditor would know that billing
was being delayed. But then the purchaser could always

excuse the dis

was “just taken out la
to report it”, or by inventing any one of a dozen other
ible explanations (R. 1105-10).

Brokers readily admitted the manner 1
gling their warehouse records, they

crepancy by saying that the missing sugar

st night and he had not had a chance
plaus-

*

n which, by jug-
insured themselves
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against detection upon the periodic visits of the refiners’
auditors (R. 1049-51, 1051-2, 1054-5, 1105-10).

The Edgar Example.

The chaotic conditions and practices resulting from the
combined brokerage, warehousing and merchandising op-
erations of the powerful Edgar organization, despite the
efforts of the refiners to protect themselves by means of
investigations and audits, evidence both the necessity and
the reasonableness of the policy adopted by the refiners in
requiring an election of functions by their agents. The
“plus and minus” system of the Edgar organization, as
testified to by Beebe, is a shocking example of the broker-
warehouseman exercising his control over the refiner’s
sugar to enrich himself as merchant at the refiner’s expense.
Beehe’s attempt to explain the intricacies of this racket in-
volved him in such extreme difficulties that the Court itself
was moved to state

“* % % T confess I cannot understand that trans-

action either factually, legally, morally, or in any
other way” (R. 495).

Under this system, Edgar helped himself to refiners’
sugar consigned to his care as droker at some pomnt such as
Chicago and sold it for his own account as merchant. The
refiner was not advised of the transaction and Edgar merely
e?tered a minus figure on his record of the refiner’s con-
signed stock and a plus figure against the stock of sugar of
the same refiner which Edgar held as merchant at some
other point such as Detroit. When, at some later date, Ed-
gar sold the Detroit sugar, he reported the sale of the
Chicago sugar af the price of the subsequent Detroit sale
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(R. 495-6). When the refiners’ price had dropped between
the date his sugar was actually sold and the date on which
the sale was reported by Edgar, the Josses sustained by the
refiners as a result of Edgar’s double dealing were often
very large. When, however, the price had risen in the in-
terval, there is no evidence that the refiners got the benefit
of the rise.

Edgar foimcl that by this post-graduate system of “plus
and minus” manipulation, he could delay the reports of
withdrawals as much as six months and thus take advan-
tage of an eig,_':rhty point drop in the market between the time
the sugar was actually sold and when it was reported (Ex
G-2, N-9, 0-9),

Stubbs, Vice-President of American, testified that after
a series of audits made by American disclosed large short-
ages in the stéocks cousigned to Edgar at Indianapolis, Cin-
cinnati, Daytfon, Detroit, Buffalo and Cleveland, Edgar was
finally forced to furnish reports showing unreported sales
in some cases as far back as nine months previously and to
make restitution therefor (R. 1073-9).

The various shortages which had been discovered and
reported to American by its anditors and for 'gvhic.h pay-
ment was ultimately made by the Edgar organization,
were discussed by Stubbs with Beebe of the Edgar organi-
zation at a conference on March 8, 1930 (R. 1074). At’
this conference Beebe made no attempt to meet Stubbs
accusations by any claim that American knew of or COH,:
sented to Edgar’s fantastic and shocking “plus and mm?ess_
system which he admitted on the witness stand but, as
tified by Stubbs, said that

“* # * he would have to admit that my charge

of gross negligence on the par:t of the Edgar o;g:}lrllg:
zation in handling our consigned stocks was ]
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tified. He attempted to explain that those irregu-
larities were inevitable as a result of the large
volume of business which passed through the hands
of the Edgar organization and particularly because
of the various guises under which the Edgar or-
ganization had operated in the past. * * * What I
gathered from his use of the term ‘various guises’
was that during the past year, operating as the
Edgar organization or as brokers, warehousemen,
merchants, truckmen and transportation agents, In
fact, in almost every element involved in the field
of refined sugar distribution, the combination of
those elements, many of which were conflicting,
brought about some of these conditions which we
were discussing at the time of our conference in
March, 19307 (R. 1074-3).

“% ¥ * e stated that his so-called manipulations
were the direct result of Edgar’s acting as a general
broker ov in conmection with his merchandising
aclivities and were due to arrangements made for
the sale of certain sugars to certain customers and
they supplied these sugars from other refiners’
stock or stocks which Edgar himself owned and
when he found he was short of sugar he simply
replaced those stocks he had previously sold by help-
g himself to our sugar”™ (R. 1078),

Again, Stubbs testified

“* % % T reported to Beebe that we had evidence
that sugars on our contracts, which were ostensibly
_fo" delivery to firms in Detroit, had been trans-
ited on to interior points in Michigan and D from
Qs issued showing delivery in Detroit. Edgar had
billed the customer at the established Grand Rapids
tate and had cleared for sorme one other than our-
sefves the difference between the proper rate at De-
troit and the rate at the interior Michigan points.
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Beebe's arlswer to that was * * * that his clearing
machinery had broken down because of the magni-
tude of the business and the various guises under
which his organization had operated” (R. 10789),

Referring to the notorious “Mesch deal”, whereby the
Edgar company purchased in the name of a dummy sugar
consigned to it as a broker, with which Stubbs confronted
Edgar and whiché Edgar himself admitted was “a disgrace-
ful thing”, Edgar protested in Court that

“* * * This elaborate scheme of deception of 2
of my refmer-principals was conceived by employees

for my benefit without prior knowledge on my part”
(R. 476).

Concerning hlS refusal to permit inspection of essential
docurments in connection with an investigation of the tran-
siting activities oi' the Edgar brokerage, warchousing and
merchandising organization, Edgar admitted in Court that

¥ * % Our position that we would not allow our
organization or the Detroit Harbor Terminals to
show those documents to the refiners’ or the Insti-
tute’s representatives would have defeated and did
defeat the refiners’ attempt to find out whether we
were dealing with them unfairly” (R. 479).

Beebe went further and admitted that

ik ok % s . .
Even if we had given the refiners access

:1?3??}: records they could not determine whether or

ot hen- transit billing had been used to defeat their
FeIght application on a sale of their sugar.

o ..
nce the refiners had no means of determining

from Edg
ar & Sons’ 1 i ,
went out in 5 ecords what particular sugar

particular car I k f th
could . now ot no way they
Ould determine whether the transit billing had been
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illegally 1sed to transit * * * water-borne sugar.
As long as we were merchandising we never kept
lot cards connecting incoming with outgoing ship-
ments, except for one period in 1930.
*x kK

“When merchandising, all Iidgar & Son had to
do in order to use transit billing illegally was to
take the sugar by mistake or otherwise from a par-
ticular section of a particular floor instead of trom
another section of that same floor” (R, 493-4).

Illegal transiting was admitted by Edgar, although per-
haps this practice may also have been perpetrated without
his knowledge by the same employees who perpetrated the
“Mesch deals” for his benefit (R. 480).

American was not the only refiner victimized by the
Edgar organization. National’s experience demonstrated
the imperative nccessity of the policy of requiring a com-
plete and absolute separation of functions. Castle, of Na-
tional, testified that National first employed W. H. Ldgar
& Son as brokers in the latter part of 1928 and consigned
stock to the care of Edgar in Detroit and Cincinnati in the
early part of 1929. In November of 1929 McGrath,
National’s auditor, advised Castle that he found it impos-
sible to check the stock whiclh National had on consignment
in the Detroit Harbor Terminal Warehouse (R. 1088).
Upon receipt of this information Castle conferred with
Beehe and other members of the Edgar organization who
admitted that the records of the Edgar organization were
in confusion, that it was impossible to check up the stock
without months of labor, and stated that “this condition
was the result of confusion arising from their merchandis-
ing activities” (R. 1088). The matter was finally settled
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through paymenit by Edgar of $1,250 to cover the shortage
eventually disclosed (R. 1088).

The same difficulty was experienced with the National
stock consigned at Cincinnati under the control of Edgar.
A large shortage in this stock was discovered in December
of 1929, which Beebe explained as resulting from Edgar’s
merchandising activities. This matter was likewise settled
through payment by Edgar of $4,100 to cover the amount
of the shortageéﬁnaliy agreed upon (R. 1089},

S précke!s’ Experiences with Edgar.

Stone, Executive Vice-President of Spreckels during
the years 1929 to 1931, inclusive, testified that during the
year 1929 he was ignorant of the fact that Edgar was
delaying billings on sales of Spreckels consigned stocks,
reporting sales of Spreckels stocks at a date subsequent
to the date of sale and at a price lower than that actually
prevailing on the date of sale, and specifically denied the
existence of any such understanding or agrecment as was
testified to by Beebe in the course of his incredible “plus
and minus” exijianations. Harper likewise repudiated the
testimony of Beebe in this connection (R, 1090, 1093).

An indication of how the “plus and minus” scheme
really worked was revealed in the unfortunale experiences
of Spreckels in its relations with Edgar. In the latter part
of 1929 Ketcham, of the Spreckels organization, advised
Stone that Spreckels was not receiving withdrawal shps
from the numerous warehouses holding Spreckels sugar
subject to Edgar’s order. Ketcham was sent to Detroit to
establish headquarters there for the sole purpose of watch-
ing Edgar, and Spreckels communicated with these ware-
houses, requesting reports showing the amounts of sugar
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on hand and the exact dates upon which sugar had been
withdrawn (R. 1090). The reports received from the
warehouses were then forwarded to Edgar who furnished
invoices covering the amounts of the shortages disclosed
by the warchouse reports. The dates appearing on such
invoices, however, were in many instances weeks or months
subsequent to the delivery dates reported by the warehouses,
and the prices specified on such invoices were Jower than
the prices prevailing on the delivery dates reported by the
warehouses (R. 1090; Ex. C-2 to F-2, U-9 to Z-9, O-3).

Thousands of bags were involved and the differences
between Spreckels’ prices on the delivery dates reported by
the warehouses and the Edgar invoice prices represented
very large sums.

Ketcham also testified that, during the course of his
investigations in Detroit in 1930, he discovered that Edgar
was teporting to Spreckels as deliveries atf outlving points,
such as Battle Creek, deliveries which had actually been
made i Detroit. The freight bills on the alleged ship-
ments from Detroit to such outlying points, furnished by
Edgar or the Detroit Terminal Warehouse to Spreckels
and paid by Spreckels did not in fact cover shipments of
Spreckels sugar but sugar of some other brand. If Edgar
had truthfully reported to Spreckels the deliveries which
were actually made in Detroit, Spreckels would have secured
the benefit of a freight pick-up of 12 or 13 cents a bag, the
freight application in Detroit being higher than the cost to
Spreckels of placing the sugar at that point. The freight
application at Battle Creek, however, was 2 cents /ess than
the total represented by the cost to Spreckels of getting
the sugar to Detroit, plus the cost of the local freight from
Detroit to Battle Creek, where Edgar falsely reported the
Spreckels sugar as having been sold and delivered. In
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short, on every ﬂeiivery of Spreckels sugar in Detroit, in«
correctly reported to Spreckels by Edgar as delivered at
an outlying point, Spreckels was out-of-pocket a substan-
tial sum (15 cents per 100 lbs, in the case of Battle Creek
and corresponding amounts in the case of other points)
(R. 1096-8; Ex. N-2).

Stone and Ketcham both emphatically denied the truth
of Beebe’s incredible testimony that such a practice had
been sanctioned by them (R. 1091-4). It could not have
been carried on without the connivance of the Detroit
Harbor Terminal Warehouse, the management of which
during that period was under Edgar’s domination. The
Trial Court states that

“¥ % * Tt is entirely clear that the vast size and
ramified ‘activities of the Edgar organization led to
some irregularities in dealings with the refiners”
(R. 117).

and further concedes that

“x k * some of the Edgar representatives were not

overly scrupulous in dealing with the refiners” (R.
117).

In view of the overwhelming weight of the evidence in
the Record, only a small portion of which has been touched
upon in the preceding pages, it is submitted that the Trial
Court’s characterization of the nature of the Edgar opera-
tions is a striking understatement. The evidence goes much
farther than necessary to justify completely the policy
against combination of functions adopted by the refiners.

Broker and Warehouse Agreements.

With respect to the “Broker and Warehouse Agree-
ments” the Court, in its Opinion, states as follows:
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“The Institute recommended that all refiners
should obtain from each broker and from each ware-
: houseman an agreement in the form recommended
by the Institute. The evidence is clear that the re-
finers understood that they were not to deal with
any broker or warehouseman who did not sign such
an agreement. The evidence also shows beyond
question that the Institute checked upon the several
refiners and saw to it that this understanding was
carried out” (R. 124). .
“To the extent that the brokers’ pledge imposed
an obligation to support defendants’ actions gener-
- ally, it is plainly an unreasonable restraint inasmuch
as those actions are themselves in large part so. The
requirement that brokers refrain from giving re-
bates s subject to like condemnation, although refin-
ers, independently, might well impose such a re-
straint on their agents. I reach a similar conclusion
with respect to the agreement requiring warehouses
to refrain from rebates and concessions to any cus-
tomers with a penalty for its violations. Defendants
professed aim of preventing secret arbitrary dis-
critination could have been realized by less drastic
means” (R. 252-3).

The Court in its Decree (R, 322) enjoins the defendants
from concertedly

“Obtaining, requesting, exacting or attempting
to exact pledges or uniform contracts or obligations
from any broker as part or in aid of any program
enjoined by this decree;

“Obtaining, requesting, exacting, or attempting
to exact non-rebating agreements from any broker,
warehouseman or trucking concern.”

It is submitted that both the Conclusions arrived at and
the injunction against the actions in question are erroneots.
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The propriety of ;the refiners requiring their broker-agents
to “comscientiously uphold the spirit and letter” of the Code
depends upon the propriety of concerted adoption of and
adherence to the Code by the refiners themselves. If the
refiners themselves were justified, as it is submitted they
were, in agreeing not to discriminate between their cus-
tomers by the giving of special rebates and concessions,
they were clearly justified in requiring their own agents
not only to refrain from the same practices, but also to
agree that they would so refrain as a condition precedent
to their employment as agents.

Paying Brokerage to Custamcrs and Splitting Broker-
age Fees. One of the forms of concession employed before
the Institute was the payment of so-called “brokerage” toa
customer. The customer, of course, performed no broker-
age service and §he payment was not considered as broker-
age, but was merely called brokerage to disguise the conces-

sion (R. 866, 1]
type were to be

prices publicly a1

form of “broke
sions, had to be
Similarly, if

2). Obviously, if discriminations of this
abolished and sugar to be sold upon open
mounced, discriminatory concessions in the
rage paymenis”, as well as other conces-
eliminated.

the refiners were to avoid discriminating

between customers through the payment of “brokerage” or
other concessions, it was necessary also to avoid the split-
ting of brokerage by the refiner’s brokers with the cus-
tomers of the refiner (R. 891-2). Certainly, if it was dis-
criminatory for a refiner to grant secret concessions to
buyers through the direct payment of so-called “brokerage
fees”, it was equally discriminatory for refiners to permit

the brokers, their own agents, to pass on part of the broker-
age fees to the buyers.
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Tbis occasionally encountered practice of a broker split-
ting brokerage was condemned by the Code Interpreta-
ticns (Ex. 20, Sec. V, p. 1, par. 1(a)). The National
Sugar Brokers Association and National Food Brokers
Association had adopted the principle of not splitting brok-
erage as the cornerstone of their associations, and required
all applicants for membership to pledge themselves not to
split brokerage. The Sugar Brokers Association comprises
the leading sugar brokers of the country and the association
has been in existence and its cardinal principle against split-
ting brokerage recognized for more than thirty years (R.
839-900, Ex. E-6). The refiners adopted the same require-
ment for all of their brokers, not only because of the in-
herent soundness of the principle both economically and
ethically, but also at the behest of the sugar brokers them-
selves, members of the National Asgociations (R. 898).
The Trial Court refrains entirely from any discussion of
this matter, but nevertheless enjoins the refiners from con-
certedly attempting to secure ‘‘non-rebating agreements
irom any broker”.

Conclusion as to Brokers and Warchousenien.

Having agreed to abolish the evil system of secret con-
cessions and discriminations, the refiners would have made
the Institute principle a hollow mockery if they had not
taken effective steps to see that their agents, the brokers and
warehousemen, did not violate the principle, The evidence
shows conclusively that no steps short of the ones they {ook
would have been effective to that end. They took those
steps only after more than a year’s trial of milder methods
had failed. We suhmit that they were justified in their
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action not only by the Institute principle, but also because

it was necessary in order to protect themselves from impo-
sition and fraud.

€. MISCELLANEQUS ACTIVITIES.

In this sectiion of the brief, we discuss as briefly as
possible nearly a score of the specific Code Interpretations
which were adopted by the defendants, as experience under
Institute conditions indicated they were necessary, in order
to prevent the giving of secret concessions dressed up in
honest clothes.

The Trial Ccéaurt condemined these Code Interpretations
and practices because, in line with his suspicion that the
defendants had a dominating improper motive mixed up
with their proper motives in organizing the Institute, he
suspected that t}:1is same improper motive was at work in
everything theyé did to make the Institute principles ef-
fective. He therefore condemned substantially every prac-
tical measure of this sort adopted by the defendants, either
on the ground that their motive was bad, or that some other
means proposedé by the Court or left to the imagination
would have stopped the evil aimed at without limiting the
occasional use of the prohibited practice for purposes that
were honest. In all of these Findings he ignored the uncon-
tradicted testimony of the defendants as to their purposes
in adopting these measures, and disregarded the uncontra-
dicted evidence that practical experience in the sugar trade
and under Institute conditions had proved the measures to
be necessary if secret concessions and discriminations were
to be abolished.
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{a) Damaged Sugar and Frozen Stocks.

In answer to inquiries from memmbers, in the early days
of the Institute, Code Interpretations were adopted stating
that concessions in price made in order to dispose of dam-
aged sugar and frozen stocks would not be considered a vio-
fation of the fundamental principle of the Code that sugar
should be sold only upon open prices and terms publicly
announced (R. 975, Ex. 20, Sec. I. p. B 1, par. 2 (a)
(b)).

It should be explained that “frozen stocks” are not
damaged or inferior sugar. They are of standard grade
and quality, but are excessive stocks of stored or consigned
sugar which are not salable in the usual course of business
in the sections where they are stored. They are in effect
“stranded” stocks. Some change in consignment practices
or other trade conditions has left them marooned in a local
warehouse, and it is not practicable to move them else-
where and sell them at the current price, because of the
excessive cost of transportation. They must therefore be
put on the local bargain counter and sold for what they
will bring. If kept in storage long, storage charges would
eat them up, and they would also deteriorate in quality,
and would then become “damaged” sugar (R. 974-5).

It was realized, however, that there was danger that
refiners disposing of such sugar at a concession below their
openly announced price might be charged, by persons who
did not know the facts, with giving secret concessions and
thus discriminating between customers (R. 975), It was
likely that the trade would hear of the sale below the re-
finer’s list price but be unaware of the circumstances jus-
tifying the concession. Members were therefore requested
to:
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“* * * give prior notice to the Executive Secre-
tary of the Institute of the location and amount of
such sugar with a statement as to its condition and
the necessity of selling it at a concession, in order
that the Secretary may be prepared to answer com-
plaints that may be made against the member for
selling sugar at other than an open price publicly
announced” (Ex. 20, Sec. I, p. B 1, par. 2(a) print-
ing of 11/26/28).

With respect to this provision of the Code Interpreta-
tions, the Trial Court found as follows:

“Notice after rather than before such sales would
serve the purpose of informing the Institute as to
the facts, so that it would be able to meet charges
from members or others, of arbitrary concessions
by refiners. The notice before sale did enable inter-
ference with legitimate sales and was sought and
used by the Institute not only to meet charges of
arbifrary concessions, but to restrict and controi
such sales and thus to prevent market disturbances
and to preserve the price structure” (Finding 198,
R. 310).

Although we believe that the Finding of the Trial Court
with respect to the purpose and effect oi the provision in
question is contrary to the evidence, we shall not ask this
Court to undertake the burden of reviewing the Record in
this connection. Prior notice is not essential to the In-
stitute’s declared purpose of answering inquiries with re-
spect to sales of this type. Notice to the Institute of such
sales, after they have been completed, is sufficient and had,
in fact, become the established practice even prior to the
institution of this suit (R. 975-6).
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‘Appellants, however, are compelied to urge the error
involved in two further Findings of the Trial Court in this

connection :

“Defendants also agreed, without substantial
justification, that frozen stocks and damaged sugar
should not be applied to any contracts not originally
calling for them; and that damaged sugar or frozen

stocks should not be sold except in spot transactions”
(Finding 199, R. 310).

“The restraints that defendants imposed on sales
of damaged sugar and frozen stocks were undue and
unreasonable” (Finding 200, R. 310),

The first clanse of Finding 199, quoted above, refers
to the following resolution which was adopted at a meeting
of the Board of Directors of the Institute on January 29,

1931:

“WiIEREAS, the application of frozen stock or
damaged sugar on contracts not calling for such
sugars affords an opportunity for discrimination
and unfair practice,

“Br 11 RESOLVED, that it 1s recommmended that
frozen stocks not to be replaced and damaged sugars
be not applied to any contract not originally calling
for them.”

The reasons for the adoption of this recommendation
were testified to by Taylor, Executive Vice Secretary of
.the Institute (R. 979). The application of damaged sugar
~or frozen stock, at a reduced price, to a contract calling
for good sugar at the refiner’s published price, was con-
sidered objectionable for two reasons. In the first place,
it involved the repricing, to a single customer, of a contract
originally entered into on an entirely different basis. Tt
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was thus a discriminatory concession to that customer and
was in conflict with the principle of open prices publicly
announced. Erx the second place, it opened a wide daor to
discriminatory practices. If a mumber of buyers had en-
tered contracts: at the same price and the price of sugar
declined shortly thereafter, buyers would ordinarily prefer
to accept damaéged sugar or frozen stock at a concession
rather than fulfil the terms of their original contracts.
Since this could not be done for all buyers, obviously it
wonld be unfair to do it for one or a {ew favored customers,
who might thus be made the beneficiaries of large con-
cessions through a practice of diverting to them so-called
damaged sugar which was not really damaged, or so-called
frozen stocks deliberately accumulated at strategic points
for the purpose of facilitating such discriminations. How-
ever, as Taylor pointed out, this recommendation, of course,
did not preclude refiners from making original straight out
contracts for the disposal of damaged sugar or frozen
stocks as such (R. 979).

It is submitted that the recommendation in queslion was
not an undue or unreasonable restraint of trade, but, on
the contrary, xfuas entirely reasonable and justified by the
purpose for which it was adopted.

Selling Damaged Sugar and Frozen Stocks only in Spot
Transactions. Finding 199 (R. 310), that defendants
“agreed, without substantial justification * * * that dam-
aged sugar or frozen stocks should not he sold except in
spot transactions” and that this “restraint” was “undue
and unreasonable”, is similarly contrary to the evidence.
It is based upon a minute of an Executive Committee meet-
ing of February 28, 1929 stating that

“Tt was the consensus of opinion that a proper
interpretation of the Institute Code Ruling on dam-
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aged sugar would be that all sales of damaged sugar
at a concession should be spot sales” (Ex. 21-26,
p. 213).

Referring to this minute, Taylor testified that

“% x * it was stated that since it has always been
the practice of the trade to sell such sugar as spot
transactions and ‘as is’ without guaranties or other
concessions, such practice should be continued. This
was merely a stated consensus of opinion recorded
in the minutes and no formal action of reducing it
to a recommendation was made” (R. 976).

We submit that this interpretation of the Code provisions
in the light of the established practice of the trade, even if
it had taken the form of a formal recommendation, cer-
tainly does not constitute an “undue and unreasonable’™ re-
straint of trade within the meaning of the Sherman Act.

It amounted merely to the informal approval of an es-
tablished practice, the continuance of which would discour-
age the tendency to grant secret concessions by dressing
thern up in the guise of “damaged sugar” sales,

{b) Tolling.

A “tolling contract” in the sugar industry refers to an
arrangement occasionally made by which a large purchaser,
instead of buying a quantity of refined sugar at the market
price, furnishes the refiner with a cargo of raw sugar, re-
ceives in exchange an equivalent quantity of refined sugar,
and pays the refiner a differential sum per hundred pounds.
The refined sugar is taken from the refiner’s general stock
and does not represent the product of the raw sugar re-
ceived by the refiner under such an arrangement (R. 1028).
The term “tolling contract” is a misnomer, since the ar-
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presents essenttally a mere purchase of raw
fined sugar. A tolling contract in the sugar
ly enables the owner of a cargo of raw to selt
iase refined sugar by paying an agreed differ-

]

differential paid by the owner of the raw
course, embadied in a provision of the toll-
No announcement to the trade was ever
of the refiners of the terms on which tolling
Id he accepted nor that the refiners would
goes for tolling offered hy their customers.

The refiners granted the tolling privilege to some customers

and denied it

to others, and as among those customers to

whom the privilege was granted varied the price differential
as each tolling contract was execnted (R. 1028). Tolling

coniracts wer
tory.

As recogt
“were not con
special arrang
buyers and &

finance the a

were reluctant to accept the contracts.

e by their very nature essentially discrimina-

iized by the Trial Court, tolling contracts
1mon, however, and were always a matter of
rement” (Finding 167, R. 304). Only large
wrge raw sugar purchasers could afford to
mount involved, and the refiners, as a rule,
National, for ex-

ample, during the period prior to the Institute had tolling
contracts only in 1924 and 1925 and then only for small

amounts (IR

1028). This reluctance of the refiners was

due to the fact that the tolling contract was an out of the
ordinary arrangement, upset the balance between raw and

refined and in

terfered with the ordinary movement of sugar

to the refiners’ customers. Tolling contracts could be of-
fered to only a few buyers and not to any considerable
part of the refiners’ customers.
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With respect to this subject the Trial Court has found

that:

“After a tolling contract made by a refiner with
a manufacturer in July, 1928, was condemned by the
Institute as a Code violation, defendants agreed not
to make and concertedly refused to make tolling con-
tracts for any purchasers of refined sugar. They
further agreed not to toll and concertedly refused
to toll for raw producers, except after exacting an
agreement from such producers to sell the toiled
sugar in accordance with the Code (Finding 169,
R. 304).

“Defendants’ dominant purpose inn prohibiting
and regulating tolling was not as claimed, to prevent
unfair discrunination but to prevent sales of sugar
at prices, termis and conditions which would jeop-
ardize the price structure (Finding 170, R. 304).

“Defendants’ restraints on tolling were undue
and unreasonable” (Finding 171, R. 304).

It is submitted that the Findings above quoted are un-
supported by the evidence. When, on July 24, 1928, Savan-
nah called Judge Ballou, Executive Secretary of the Insti-
tute, and stated that it had entered into a tolling contract,
Judge Ballou, after a discussion with the Executive Com-
mittee, replied:

“The opinion was unanimous that a tolling
agreement even with a manufacturer, constituted
discrimination under the Code in that it enabled one
buyer to get his sugar at a price other than the open
price for sugar as announced from time to time by
refiners” (Ex. 434).
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On July 31, 1928, the following resolution was adopted
by the Execntive Committee (Ex. 21-26, p. 89):

“Resorven, that any contract or agreement en-
tered into by a member of the Institute by which a
manufacturer, jobber, or other buver or user of
sugar is enabled to obtain refined sugar at a price
other than the open prices as announced from time
to time by refiners, is discriminatory and is con-

demned by Paragraphs 1 and 3 (a) of the Cade of
Ethics.”

It will be observed that this resolution is nothing more
than a repet%ition of a provision of the Code (Ex. 434-A).
Its general terms, of course, applied to tolling contracts
which had not been entered into in accordance with terms
publicly announced. It did not apply to rate sugar pro-
ducers becaitse they are not customers of the refiners, but
are competiétors in so far as they may dispose of their
product in the refined state.

On January 17, 1929 the {following resolution was
adopted (Ix. 21-26, p. 188):

“RBSOLVLD, that a refiner should not enter into
any tollmg arrangement under which he does not
retain entire control of the sale of his product in

order that it may be sold in accordance with the
Code of Ethics.”

This resolution does not deal with customers of the
refiners in the ordinary sense; it is intended to cover raw
sugar producers having their product tolled by the defend-
ants (R. 1030, Ex. 434-N). If raw sugar producers sold
refined sugar obtained under tolling arrangements at secret
and discriminatory prices the refiner members “would ff'e
contributing to the breaking down of their own purpose 1



161

adopting the Code” (R. 1030). The resolution of Janu-
ary 17, 1929 recommended that if a refiner lent his facil-
ities to a raw sugar producer he should insist that the
refined product be sold only upon open prices and terms
(R. 1030).

The two resolutions above quoted appear in the Code
Interpretations (Ex. 20) as Section I, Page Cl, Paragraph
2, and, together with the first principle of the Code, that
sugar should be sold only upon open prices without dis-
crimination, constitute the only expression of the Institute
with respect to tolling contracts (R. 1030).

The defendants did not at any time agree to eliminate
or prohibit tolling contracts. The Institute resolutions on
the subject do not condemn tolling contracts so long as they
arc offered to all customers. The rcfiners have not, in
practice, entered into tolling contracts with any of their
customters, This was apparently due to the fact that such
arrangements had never been common, and that it did not
seem practicable to make any general offer of such con-
tracts. They have continued to toll for raw sugar producers,
although properly requiring an assurance that the refined
sugar will be sold only upon open prices without discrim-
ination, in accordance with the basic principle of the Code.

The refiners conceived and, it is submitted, rightly
conceived, that the occasional tolling contracts which had
been entered into resulted in a preferential treatment to
customers enjoying such contracts, because it enabled such
customers to purchase refined sugar at other than the prices
open to the general trade. If a tolling contract not made
under an open announcement of terms available to all cus-
tomers resulted in one customer obtaining sugar at a dis-
criminatory price, such as Savannah’s contract with Coca-
Cola which resulted in the Code Interpretations above con-
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as both the right and the duty of the Institute
the violation of the basic principle of the Code.
the resolutions embodied in the Interpretations
lling contracts. The Code itself, by necessary
brands the practice as discriminatory wusnless
d to all. The refiners realized this before the
vere adopted and individually refused tolling
‘ered to them becanse they believed them dis-
and in violation of the Code (Ex. 106, 434-F,
1). Taylor testified to the reasons which led
on of the resolutions mentioning tolling specifi-

1

Y

i
* ¥ % Tn the course of the discussion it was re-
ed that these were violations of the Code, in
the traditional practice of sugar tolling was

sub;ect only to private negotiations between the par-
ties interested, was not publicly announced and was
therefore a direct violation of the Code principle

with

regard to open annonncements. Secondly, that

because it was not open to all buyers alike, it was
necesqarlly discriminatory. Attention was called to
the fact that if arrangements were made with own-

€rs o

f raw sugar or with buyers who sold their sugar

in the open markets, such sugars would not be dis-
posed of under the provisions of the Code of Ethics
and therefore the refiners would be contributing to
the breaking down of their own purpose in adopting
the Code” (R. 1029-30).

It would have been useless for the defendants to pre-
tend that they were opposed to secret concessions and dis-
criminations between customers, if at the same time they
were evading that principle by making tolling contracts

with one or

a few customers who thus got their sugar on
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prices and terms which were not openly announced, or
which, if they were openly announced, were not in practice
available to others. If the practice had been encouraged it
would have defeated the Inslitute’s principle altogether.
Large customers would simply have quit buying refined
sugar on openly announced prices, and would have bought
raw sugar and traded it with the refiners for refined sugar
on whatever special terms, concealing rebates, their com-
bined ingenuity could devise.

And similarly, if the defendants had not provided, in
their tolling contracts with others than customers, that the
sugar should be sold on publicly announced prices and terms,
the Institute principle would have been defeated by the
simple device of making collusive contracts with sugar
pirates who, if not restrained by the agreement 1o sell on
publicly announced prices, would go out and dispose of the
refined sugar thus acquired to such customers of the re-
finers as were chosen to be the beneficiaries of the resulting
secret concessions.

We submit that Finding 162 (R. 304) of the Trial
Court that defendants’ dominant purpose with respect to
tolling was not to prevent unfair discrimination ‘“but to
prevent sales of sugar at prices, terms and conditions which
would jeopardize the price structure” is not only unsup-
ported by but contrary to the evidence with respect to this
subject. We submit that the evidence affirmatively shows
the good faith of defendants in adopting the resolutions
condemned by the Trial Court, that no “undue or unrea-
sonable” restraints were involved therein, and that these
resolutions were both proper and necessary in order to
avoid frustration of the basic principle of the Code.
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{c) Used B;ag Allowances.

Prior to the formation of the Institute, certain refiners
made an allowance to National Biscuit Company and to a
few other large customers for the return of empty one
hundred pound burlap sugar bags which might again be
used for shipments to such customer (R, 380-1). This
type of allowance was first invented by Government wit-
ness Lowry, while he was operating the Pennsylvania re-
finery. He testified that it was a special arrangement given
by him only to National Biscuit (R. 380). Lowry later be-
came the President of National Biscuit (R. 374).

Some timie after the formation of the Institute, a reso-
lution was adopted pointing out the special nature of such
an allowance and recommending against it. The basis for
this recomniendation was the discriminatory character of
the arrangement which granted an allowance to one cus-
tomer not made available to all. Under the principles of
the Code, no objection could be made to an arrangement by
which all customers would be allowed to return bags if they
wished. Allowances for used bags are not in themselves
harmful to the industry or to anyone engaged in it; they
are harmful only when distributed as discriminatory favors
to particular custoniers and it is only for that reason that
they were condemned by the Institute. The difficulty was
that as a practical operating matter, it was utterly impos-
sible to handle returned bags from all customers.

After the formation of the Institute a few customers
applied for used bag allowances and were refused by the
refiners on the basis of the Institute’s action, This fact has
been admiitted in the answer wherein it is stated that

“* * * The defendants admit that the Institute
recommended to members that they discontinue the
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practice of making an allowance to customers for
the return of used bags, or ior the use of customers’
bags, and recommended to members that they dis-
continne the use of unbranded bags, for the reason
that such practices resulted in discrimination be-
tween customers, or were 50 open to abuse as to be
likely to result in and promote such discrimimation,
and for the reason that such practices were unbusi-
nesslike” (R. 31).

Goetzinger, of Arbuckle, testified to the reasons for the
adoption of the Institute reconmendation:

“T was present at the mecting of the Institute
at which the guestion of allowances on used bags
was discussed. I am fainiliar with the fact that the
Institute has recommended the practice of making
stich allowances be discouraged. My hrst connection
with the question of used bags was when a customer
requested Arbuckle to allow him 20c¢ a bag at a time
when the new bag was costing us 12%4c and I re-
fused to do that. When the subject of used bags
came up at the Institute, I said that the whole re-
turned bag business was simply a subterfuge for
giving a secret allowance, that is, crediting a larger
value for the bag than it actually had. No oue ad-
mitted that he had been guilty of the practice which
I indicated. We discussed the general merits of the
case, what could be done about it, the difficulties of
receiving the bags from one or two customers, to say
nothing of a great number, packing them in the
refinery, filling them especially for a customer when
he ordered out some sugar, keeping them clean and
the unsanitary nature of the proceeding. Following

. this discussion the recommendation was made that
these allowances be discontinued” (R. 1049).
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Lieneatii testified Lthat National had commenced such a
practice with National Biscuit in 1924 and limited it to two
or three customers (R. 1027).

“* * * We did not offer this privilege of return-
ing bags to all customers because we felt that the
thing would not he practical. We wonld be swamped
with our customers’ bags and it would be impossible
to handle them and to keep them separately in the
warehouse. In the days prior to the Institute I never
heard of an open announcement by any refiner ex-
tending this privilege of using returnable bags to
all or any part of his customers” (R. 1028).

As shown by the evidence above referred to, the prac-
tice of making allowances for used bags was and neces-
sarily must be essentially discriminatory in nature. It
neither wa§_ nor could be offered by refiners generally Lo
all customers. If offered only to National Biscuit and
one or two other selected customers, it constituted a prefer-
ential treatment wholly inconsistent with the basic prin-
ciple of the Code. The condemnation by the Institute of
such special allowances in no sense deprived the customer
of the fair value of his bags since, if he had no use for
them himself, he could dispose of them to second-hand bag
dealers. |

In view of the testimony above cited, and there is no
evidence to the contrary, it is submitted that the Trial Court
erred in finding that allowances for used bags “could be
effected without substantial expense to the refiner” (Find-
ing 187, R. 307), in finding that “Defendants’ real objec-
tion to granting used bag allowances was not, as they
claimed, that such allowances would necessarily be discrim-
inatory but that they might conceivably be made a cloak
for secret concessions” (Finding 189, R. 308), in finding
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that “The practice of making used bag allowances had not
been used as a cloak for secret concessions” (Finding 189,
R. 308), in finding that “Defendants could readily have
given bag allowances without unfair discrimination be-
tween customers” (Finding 189, R. 308) and in finding
that “Defendants’ activities with regard to bags and con-
tainers constitute undue and unreasonable restraints of

trade” (Finding 190, R. 308).

{d) Private Brandas.

Prior to the formation of the Institute, certain refners,
as a special concession to particular customers, packed
sugar under the private brand of the customer. The num-
ber of private brands packed was always extremely Iimited,
some refiners refusing to adopt the practice at all and others
offering the privilege to only a few customers (R. 691, 908,
1026-7). .

The practice was both expensive and uneconomic. It
necessitated the preparation and use of special bags and
packages instead of the ordinary bags and packages bearing
the refiner’s imprint. It required special sorting and han-
diing at the refinery and the maintenance of inventories
of the specially prepared bags and packages which could
be used only for the particular customer whose brand was
marked thereon. Since the refiner never knew on what
short notice his private brand customers would require
their sugar, he was forced fo maintain inventories of
refined sugar packed in the private brand bags and pack-
ages. The result of any private brand arrangement is
inevitably the useless expenditure of labor, the multiplica-
tion of packages and the consequent creation of uneconomic
waste. Worcester testified that Revere never put out any
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private brands and would not do so; it “would upset our
manufacturing facilities” (R. 691). Castle, of National,
testified that:

“There is a greater expense in supplying sugar
under private brands than supplying it under our
own trade brand because of the extra expense of
storing the bags separately, the extra expense inci-
dental to the handling of the empty packages prior
to their being filled and the extra expense involved
in the handling after they are flled prior to the
time they are shipped” (R. 1027).

Re:ferringé to McCahan's refusal to pack sugar under
private brands, Placé testified:

“In the period before the Instifute, we had re-
quests. from customers for private brands. The
customers who requested them did not make any
offer to pay the extra cost involved. Usually, their
idea was to buy private brands below the refiner’s

~brand., We refused them because I have always
felt that haudling a private brand is a great expense,
especially for a small vefinery such as ours, since
our packing floor and shipping floor is already con-
gested with a great variety of assortments. If we
pack one private brand, we would practically duph-
cate the number of assortments on our floor. It
would complicate our packing and our shipping and
even increase our cost of carrying tnventories. It
would increase the different varictios of stock we
would have to have tn storage and empty packages
and furthermore T {felt that if we started packing
one private brand, it would lead to similar proposals
on the part of others, which would be embarrassing”

(R, 908).
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Clearly, the packing of a private brand represents an
increased cost to the refiner and, since no part of the in-
creased cost is borne by the customer receiving the same,
it must inevitably be reflected in increased costs to the
whole body of the refiner’s customers (R. 908, 1026-7).
There is not a single fine of testimony to show what, if
any, actual commercial advantage resulted from the pack-
ing of sugar under private brands, justifying the expense
involved.

As is clear from the evidence above referred to, it was
utterly impossible for refiners, as a practical matter, to
offer the privilege of private brands to all, or even to any
substantial portion of their customers. The special prepara-
tions, sorting and handling necessary to pack private
brands made it impossible to offer the privilege openly to
all customers without favor or discrimination and no such
announcement had ever been made by any refiner (R.
1026). As in the case of used bag allowances, refiners
granted the privilege of receiving sugar packed in private
brands to only a few of their customers. The practice was
necessartly and inherently discriminatory and in contlict
with the basic principle of the Code of ILthics.

The practice was discussed at several Institute meet-
ings. While no specific resolution or recommendation was
adopted, the members expressed themselves as opposed to
the practice and attempted to discourage it. The refiners
recognized not only the uneconomic and wasteful nature of
the practice but its conflict with the fundamental provisions
of the Code.

“Two evils in connection with the packing of
private brands were peinted out at the meeting of
August 2, 1929, The first and foremost was that
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it was a physical impossibility to offer to pack alt
private brands to all customers. It would be physi-
cally imipossible for a refiner to pack private brands
for everybody who asked for it and therefore it
was discriminatory. The second was that it was a
special service without appropriate charge and under
the Code of Ethics was objectionable” (R. 910-11).

In the lig{:lt of the foregoing review of the evidence, and
there is no evidence to the confrary, it is submitted that the
Trial Court plainly erred in finding that “Defendants have
not shown that private brands could not have heen used for
all customers desiring them”, in finding that *There is no
substantial evidence that packing private brands entails
substantial expense to refiners” (Finding 192, R. 308), and
in finding th:!tt the activities on the part of defendants with
respect to the packing of private brands unduly and unrea-
sonably restrains trade.

{e) Long Term Contracts.

1. The General Question,

At the time of the formation of the Institute, the great
bulk of all sugar was sold under contracts by the terms of
which the bnyer was obligated to take delivery within
thirty days after the date on which the contract was en-
tered (R. 663, 671). The outstanding exception was a spe-
cial long term contract offered by C. & H. and Western to
canners in the Pacific Coast states (R. 716, 882-3). With
the possible exception of Revere, no eastern or southern
refiner openly anounced and offered to the trade af large
or to any special class of buyers, whether canners, manu-
facturers or jobbers, any form of contract providing for
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delivery beyond the usual thirty day period, although cer-
tain large buyers such as Edgar, Coca-Cola, National Bis-
cuit and Canada Dry were able to secure special contracts
from certain refiners permitting deliveries bheyond the usual
thirty day period and carrying other discriminatory comn-
cessions.

After the formation of the Ingtitute the Pacific Coast
refiners contiued to offer openly to canners their special
long term contract. As a consequence of the principle of
open prices and terms without discrimination among cus-
tomers, the special long term contracts “privately negoti-
ated” by various eastern and southern refiners with favored
customers prior to the formation of the Institute disap-
peared and these favored customers were placed upon the
same footing as the balance of these refiners’ customers.

With respect to this subject the Trial Court has made
the following Findings:

“I find that concerted action, whether in pro-
hibiting all long term contracts or only in insisting
on open announcement in advance of entering any
such contract is without justification (Finding 148,
R. 300).

“An obligation to adhere to such open announce-
ment would tend to prevent many entirely fair con-
tracts. While the abolition of long term contracts
was effected largely through defendants’ definite
agreement, the requirement that prices and terms
must be openly announced in advance of sale aided
in the elimination, because many long period con-
tracts would necessarily have to be arranged by pri-
vate negotiations” (Finding 149, R. 300).

The evidence does not support the conclusion of the
Trial Court that appellants engaged in concerted action
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“pz‘ohibitingé all long term contracts” (Finding 148, R.
300). However, no useful purpose would be served by
discussing the evidence relating to this Finding, because the
defendants not only did not prohibit all long term contracts,
but they never had and do not now have any desire to pro-
hibit them. The Court’s injunction against such action
therefore does not disturb thetn,

But the defendants are seriously prejudiced by the fur-
ther erroneous Finding of the Court that “concerted action
* ¥ ¥ in insisting on open announcement in advance of en-
tering any such contract * * * ig without justification”
{Finding 148, R. 300). The Trial Court here condemns as
unfawful a pi'irticuiar apphication of the basic principle that
alt sugar should be sold only upon open prices and terms,

without discrimination among customers, which principle
admittedly was concertedly adopted by appellants. Appel-
lants contend that they may lawfully refrain from granting
to individual customers contracts involving special prices,
terms and conditions which the refiner does not openly
announce as available to all of his other customers who may
desire to accept them. The Trial Court states that “many
long period contracts would necessarily have to be ar-
ranged by private negotiations” and consequently the re-
quirement that refiners adhere to their openly announced
prices and terms “would tend to prevent many entirely fair
contracts” (Finding 149, R. 308). We submit that a con-
tract “arranged by private negotiations” and embodying
prices, terms or conditions that are not openly announced
and extended to all of the refiner’s customers who desire to
accept them, is not a “fair contract” (Finding 144, R. 300)
but is necessarily and of its very nature discriminatory.
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Referring to the specific question whether it would
be reasonable to require that such special long term con-
tracts be announced in advance of their execution, we sub-
mit that there are sound reasons for such a requirement.
These special contracts have intricate provisions, and could
readily be devised in such a way as to cover deliberate and
unfair discriminations between customers. Special terms
could readily be inserted for the purpose of making such a
contract unacceptable to more than the particular favored
customer or customers with whom it was negotiated, or
to make it unacceptable for more than a day or two during
a given stage of the market. Unless announcement of
these special terms were made promptly, in time for other
customers to consider them and determine whether they also
desired to buy sugar on such terms over an extended period,
the offer of the terms could be withdrawn before accept-
ance by other customers, with the result that a seriously
unfair discrimination would have been perpetrated, in spite
of a seeming compliance with the principle of public an-
nouncement.

Postponement of the announcement until after the con-
tract had been executed and the sale made and the terms
perhaps withdrawn, as proposed by the Court, would leave
the other buyers that were thus discriminated against en-
tirely helpless, except for such moral pressure as they might
bring to bear on the guilty refiner by complaining that he
had been unfair to them. In the case of such specially
complicated contracts, such complaints might not be effec-
tive, because it could plausibly be explained that a change
in market or other conditions made it impossible to con-
tinue the offer.
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These special long term contracts would have opened a
very wide dfoor to evasions of the Institute principle that
unfair discréiminations between customers should be abol-
ished, and vigilance was required to see that there was real
public announcement of such contracts so that all custom-
ers to whom they might be acceptable would have a fair
opportuuityéto take advantage of them. We submit that
the defendants’ action in this matter was reasonable and
proper.

2. The Specral Edgar Contracts.

In comection with the subject of long term contracts,
the Trial Court refers to two special contracts secretly en-
tered into by Edgar with Godchaux and Revere imme-
diately before the formation of the Institute. Under the
Godchaux contract, Edgar was to obtain 10,000 to 15,000
bags of sugar per week at a concession of 20¢ under te
market pm’c? of American, National and Godchaux for o
period of two years commencing December 1, 1927. Under
the Revere contract, Edgar was to obtain 1,000 to 5,000
bags of sug.iqr per week at a concession of 10c per bag for
the period of ome year commencing December 10, 1927
(Opinion, R. 178-9).

The existence of these Edgar contracts was a serious
threat to the very existence of the Institute. Although,
with the formation of the Institute, refiners pledged them-
selves in the future to sell only upon open prices and terms
publicly announced, without discrimination among custon-l-
ers, Edgar, who was broker for several of them, was, 10
his capacity as a merchandiser of sugar, for a period of one
year guaranteed the delivery of 5,000 bags of sugar per
week at a concession of 10c per bag, and for two years
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guaranteed the delivery of 15,000 bags per week at a price
20c below that offered to any other buyer in the country.

Had the holder of these contracts been a manufacturer
such as Coca-Cola or Canada Dry, the discrimination
against other buyers of the same type would have been bad
enough. The sitization was made infinitely worse by virtue
of the fact that Edgar, the largest sugar merchant in the
United States, and also broker for several refiners, was
resefling this sugar in competition with every wholesaler
and jobber in the middle west. Had Edgar elected to initi-
ate a price cutting campaign, as he could easily afford to do
by virtue of these 10 and 20c¢ concessions, he could have
driven out of the sugar business every buyer in the middie
west with whom he came into competition,

The refiners were helpless to remedy the sitnation, God-
chaux had guvaranteed Edgar a 20c concession not only
under its own price, but under the price of Nationa! and
American as well. No matter how far Godchaux might
cut the price to other buyers, Edgar was entitled to a still
lower price. No matter how far American and National
might cut the price to their own buyers, Edgar was still
entitled to a 20¢ concession. Edgar was in a position to cut
the throat of every last one of his competitors.

Furthermore, as Edgar himself testified (R. 454, 485),
he secured large quantities of American sugar and that of
other refiners by an exchange of the Godchaux sugar. The
merchandising by Edgar of the sugar of other refiners at
a price below that openly announced by those refiners would
inevitably lead to charges of bad faith, discrimination and
hypocrisy being leveled against these refiners. The trade
would not know when Edgar was selling at list price, as
American’s broker, and when he was selling at a cut price
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in his own behalf, as merchant, American sugar which he
had acquired by exchange. The trade would not know the
peculiar eircumstances enabling Edgar to offer National
sugar at a price lower than that at which National’s other
brakers were selling, Every last refiner was exposed to the
charge that the announcements made early in 1928 regard-
ing the mthdrawal of all concessions were made in bad
faith, to fr1ck and deceive the trade,

The success of the Institute’s attempt to remedy the
conditions prevailing in 1926 and 1927, and to restore the
American sugar industry to the level of a legitimate busi-
ness honeistly and fairly conducted, depended largely upon
the cooperation of the trade generally. To undermine the
confidence of brokers, of buyers, and of the trade at large
in the integrity of purpose of the members of the Institute
at the very outset of its existence was necessarily to invite
further disaster.

Furthermore, the Edgar-Godchaux contract was in
and of itself a violation of Section 2 of the Clavton Act,
since Godchaux baund itself under any and all circum-
stances ta sell to Edgar for a period of two years at 2
price 20c ‘below the price at which Godchaux sold to its
customers generally, thus placing in Edgar’s hands the
power to drive other merchants out of the sugar busint“:SS-
The Edgar-Revere contract was also probably 2 violation
of the Clayton Act. )

Judge Ballou, the Executive Secretary of the Institute,
recognized the gravity of the situation and, as found by
the Trial Court, “sought and obtained from Edgar an as-
surance that he waould maintain refiners’ prices and not
take advantage of the opportunity afforded by these con-
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tracts to cut prices” (Finding 152, R. 301). Ii they had
not attempted to get such an agreement, the refiners would
have been guilty of betraying their other customers, and
would have been threatened with the collapse of the Insti-
tute and the abandonment of the principles for which it
stood.

In the light of the special circumstances and considera-
tions above reviewed, it 1s submitted that the Trial Court
erred in finding that the Edgar contracts “threatened the
Institule project only in so far as the Institute was con-
cerned with uniformity of price structure”, that “Defend-
ants’ purpose in obtaining the agreement from Edgar was
to preserve that structure” (Finding 153, R. 301) and that
defendants’ action in this respect “constituted undue and
unreasonable restraint of trade” (Finding 155, R. 301).

3. Contract Enforcement.

Payment for sugar does not become due until after de-
livery to the buyer, and therefore the failure of a refiner
to require the buyer to take delivery within the period
specified in the contract results in an indefinite extension
of credit to favored customers. The practice also results
in the assumption by the refiner of all storage and carrying
charges that the customer would otherwise have to assume
(R. 988.9). :

Prior to the formation of the Institute, failure to
enforce the contract provision requiring withdrawal of
sugar at the expiration of the thirty day contract period
was one of the various forms of granting a concession to
particular customers, As testified by Lowry:
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“* * ¥ That did not appear in the contract but it
would be part of the arrangement and was carried
out, Overrunning was a matter of individual cages,
Some buyers might receive the indulgence while
others might not. It could be used as an instru-

mentality for discrimination and favoritism between
purchasers” (R. 383).

Campiglia testified that C, & H., after the formation of
the Institute:

As

k¥ expected the members to adhere to their
principle of openly announced prices and terms. I
thoyght that on an announced sale for a period of
30,40 or 60 days, delivery should be made in ac-
cordance with that announcement. We protested
against instances, which we found from time to lime
in the trade, of extending deliveries and insisted that
members should adhere to terms which they had
announced. It was probably one of the duties of the
Enforcement Commiitee to see that contracts were
enforced. * * * The Institute collected statistics in
connection with deliveries, showing the quantity un-
delivered at the end of the contract period and cir-
culated that information to its members” (R. 715-
16).

stated in the Opinion of the Trial Court (R. 179):

“Tt was at times impracticable to enforce to the
letter the usual 30 day contract. Extensions were
often granted. The Enforcement Committee during
the year in which it made recommendations as to the
extensions which should be granted was guided 1
part at least by the periodic statistics of the custom-
ers’ position on their contracts.”
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It is submitted that concerted efforts on the part of
the refiners to secure uniform compliance with the openly
announced terms and provisions of their contracts, so as to
avoid the use of the extension privilege for secret and
unfair discriminations among customers, were entirely
proper and fawful, as a necessary application of the Insti-
tute’s basic principle.

And we further submit that it was an obviously reason-
able application of that principle to relax the ordinary prac-
tice of contract enforcement in periods when general trade
conditions made such relaxation reasonable, and to provide
for common action in such periods, so that refiners would
not use the contract extensions for discriminatory purposes.
We think, therefore, that the Trial Court erred in holding
that

“Defendants were without justification in acting
concertedly to determine whether and to what extent

to relax the rigid enforcement of the 30-day con-
tract” (Finding 154, R. 301).

{f) The Four Payment Plan, Split Billing, the Cash Dis~
count, the Price Guarantee and Second Hand Sugar

or Resales.

These subjects are reviewed by the Trial Court in Find-
ings of Fact 172 to 186 and 193 to 196 inclusive (R. 304-
307, 309). With the single exception noted in the fol-
lowing paragraph, appellants have deterniined that it is
unnecessary to ask this Court to review their Assignments
of Error 84 to 87 and 94 to 95, inclusive, with respect
thereto (R. 342-3, 344-5). The subjects involved are of
slight importance in comparison with the major issues in
the case. In each instance, issues of fact alone are raised,
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the determination of whicb would involve a detailed anq

lengthy re

view of the evidence. Since the only action en-

joined by the Decree with respect to these subjects is action

which the
and which
no useful

Court that
by the evic
In Fin¢

that defen

tirm

appellants deny having undertaken in the past
they have no desire to undertake in the future,
purpose would be served by a decision of this
these provisions of the Decree are unwarranted
lence.

ling of Fact 195 (R. 309), the Trial Court states
lants concertedly adopted rules:

R X requiring buyers to elect and specify at the
e of entering contract, without privilege of

change, the prices and/or terms in cases where the

reh

ner had more than one price or different terms

m different or the same territories.”

In Fine
no justificz
freedom te
differing 1
defendants
trade”. P
fendants £

Ting of Fact 196 (R. 309), the Court states that
1tion is found “for the restraints * * * upon the
y vary prices and terms where the refiner had
srices and terms” and that “in these respects

imposed undue and unreasonable restraints of
aragraph 44 of the Decree (R. 325) enjoins de-
rom concertedly

“Requiring buyers to elect between the guar-

antee and non-guarantee form of contract at ‘the
time of entering the contract or at any other time
before delivery or refusing to grant buyers the privi-

lege of changing from one destination to another by

resale or otherwise,”

Tt is submitted that this Finding of an undue and unreason-

able restrai
quoted are
129 (37),

nt of trade and the provision of the Decree above

erroneous and should be reversed (A. of E. 95,
R. 345, 353).
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Where a refiner openly offers two different types of con-
tract applicable to two different territories, and involving
different prices and terms, a requirement that the buyer
elect, at the time the contract 15 entered into, between the
two types of contract offered, is an obvious and necessary
corollary of the principle of open prices and terms, with
no discrimination between customers. Inasmuch as guar-
antee contracts are offered by refiners only in a limited
territory (R 714), the subsequent delivery in non-guaran-
tee territory of sugar originally booked under a guarantee
contract would constitute a flagrant violation of the refiner’s
own open announcements. A buyer i a territory where a
price guaranty was not offered could order his requirenients
under a guarantee contract for shipment into guaraniee ter-
ritovy where he did not do business, and then, if there was
no price decline, request the refiner to alter the terms of
the contract and make delivery at the buyers’ place of
business in non-guarantee territory, thereby obtaining by
means of a subterfuge, thc benefit of a guaranty which
the refiner did not openly announce in the territory where
the buyer ultimately demanded delivery. The subsequent
granting of these valuable options to some customers and
the withholding of them from other customers would have
been a grossly unfair discrimination, and the only way for
the refiners to close this door to such unfair practices was
to require that the election as to the form of contract be
made when the contract was entered. No form of public
announcernent, and no other method of handling this spe-
cial situation, could have been devised to prevent the use
of this option for discriminatory purposes.
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(g) Transportation Activities.
1. Transiting and Diversion.

Transiting (sometimes called retransiting or storage in
transit) is the exercise of the right granted under the pro-
visions of a carrier’s tariff to stop and store a shipment at
an interm;ﬁdiate point and subsequently forward it to a
point beyond, and to apply the through rate from point of
origin to ultimate destination, via the storage point, instead
of the higher combination of local rates to and from the
storage pdint. The tariffs of the carriers determine the
points at which shipments may be stored in transit, called
transit poiénts, and contain the rules governing the exercise
of the privilege (R. 573-4, Ex. 264).

Diversion (sometimes called reconsignnent) is the
right generally granted to shippers by railroad’s tariffs to
change the destination or consignee of a shipment while
the goods are in transit and to apply the through rate from
the point of origin to the ultimate destination via the point
of diversion, instead of the higher combination of local
rates to and from the diversion point (R. 739).

The use by others of the transiting and diversion privi-
leges either before or since the Institute has been of concern
to the refiners only where the shipments were made by the
refiners themselves (R. 748) and then only in two respects
—(1) in so far as they might be used to defeat the refiners’
publicly announced freight applications (R. 749), and (2)
to the extent that the refiners might be involved in possible
claims of violations of the Interstate Commerce Act,
through the use of the transit privilege contrary to the
provisions of the transit tariffs (R. 749-50).

Except where one of these two situations has arisefl,
the refiners have taken no action to restrict or interfere I
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any way with the transiting or diversion of sugar. Thus a
purchaser of sugar f.o.b. refinery or elsewhere could always
transit or divert his own shipments as he pleased and re-
finers have never concerned themseclves with his actions.
Moreover, even on a refiner’s own shipment, if the pur-
chaser was willing to pay the cpenly announced freight
application at ultimate destination and no railroad tariff
was being violated, the refiner actually assisted such pur-
chaser in diverting or in transiting, by registering inbound
billing and endorsing the privilege over to the purchaser
(R 754, 810, Ex. T-4).

Wherever a refiner’s freight absorption under its openly
announced application 1s greater at one point than at an-
other, whether because the freight application is artificially
depressed (as where determined by a differential rate) or
because of the railroad rate structure itself, the possibility
arises of a buyer utihzing the first point as the estensible
destination and then transiting or diverting the shipment
to the other point. The sole purpose and only possible effect
is to extend the rehner’s higher freight absorption to the
latter point (R. 810, 747).

The manner in which unscrupulous buyers fraudulently
contrived to obtain delivery of sugar at less than the re-
finers’ openly announced freight application at the point
of ultimate destination and caunsed the refiner to ahsorb
more of the freight charge than the refiner had announced
he would absorb at that point is clearly appreciated and
described by the Trial Court.

“Because of the artificialily in the freight appli-
cations charged by the several refiners both before
and increasingly since the Institute, there were op-
portunities for using transiting and diversion priv-
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ileges to get sugar to ultimate destination at a cost
to the purchaser below that of the announced freight
application of the refiner. Thus, prior to the Insti-
tute, a blanket freight rate of 84c from the Pacific
coast covering the entire territory from the Rocky
Mountains east to Chicago and St. Louis was in
force and in the western part of this territory, too
rempte for eastern and southern seaboard refiners
to compete, it was the actual rate charged the pur-
chasers. But at points further east, at which the
tariff rates from the eastern and southern seaboard
were less than from the Pacific Coast, the California
refitiers, in order to compete had to absorb part of
the ‘freight by making {reight applications lower
than 84c. Sngar bought from California refiners
for delivery at more easterly points on the lower
freight application might then be diverted to a more
westerly point; refiners’ higher application for that
point would, thus, be defeated. Texas offers another
illustration. Prior to 1928, blanket freight rates
were in effect at Texas points both from New
Orleans and from the Texas refining points; the
Texas refiners always charged the New Orlcans
rate which then was 17c higher and refused to sell
f.0.b. refinery., In 1928 Texas was put on a mile-
age'and New Orleans on a zone basis. Dallas a!:ld
Hearne, being in the same zone, bore the same tariff
rate, 58¢ from New Orleans; but from Sugarland,
Texas, Hearne was 28c and Dallas 38c. The re-
finers’ freight application from either New Orleans
or Sugarland to Hearne was 45c, to Dallas 55¢, 10
each case, the Sugarland tariff rate plus 17¢. On
an order placed with the New Orleans refiner for
shipment to Hearne, Texas, the refiner wou_id pre-
pay the actual freight at the rate of 58¢, billing the
customer for the freight application of 45c; the re-
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finer thereby absorbed 13c. 1f, before the car
reached Hearne the customer diverted it, or from
Hearne transited it to Dallas, there were no addi-
tional freight charges. Thus, the buyer had the
sugar in Dallas at a transportation cost of 45¢ in-
stead of the refiners’ freight application of 55¢ to
his Dallas competitor.

“The evidence shows that both before and since
the Institute, diversion and transiting have been
used by customers to defeat freight applications
either by misrepresenitng to the refiners the actual
destination and then transiting or diverting the
sugar, in effect practicing a fraud upon the refiner,
or with the refiners’ consent, either secretly as a
screen for a secret concession, or openly” (R. 160-
61). (Italics ours.)

It should be pointed out, however, that the statement
of the Trial Court that opportunities for practicing tran-
siting and diversion to defeat the announced freight appli-
cation of the refiner existed because of “the artificiality of
the freight applications charged by the several refiners” is
misleading. There were two classes of cases in which tran-
siting and diversion were practiced to defeat the announced
freight applications of the refiners. One class, and by far
the larger class, was that illustrated by the Court’s first
example, stated above (p. 184), where the Pacific Coast
refiners were paying the railroads the 84c¢ blanket rate from
San Francisco to the entire area from the Rocky Mountains
to the Mississippi, but were absorbing a large part of that
freight payment by quoting to their customers in that area
a much lower rate. This lower rate, which was the one
the Pacific Coast refiners actually charged to their cus-
tomers at any given point in the territory, was the same
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as the low
their cust
New Orle
point and
they char;

rest rate charged by the New Orleans refiners g
omers for shipments to such point. Since the
ans refiners were the nearest freight-wise to such
thus enjoyed the lowest actual rates, the rates
red were the actual rates they paid the railroads
or the barge lines by which they shipped to such point, The
Pacific Coast refiners, therefore, in order to compete with
the New Orleans refiners at such point, were mecting that
actual rate paid by the New Orleans refiners. That rate
was, of course, in no sense artificial so far as the New
Orleans refiners were concerned, and it was artificial so
far as the San Francisco refiners were concerned only in

the sense
paying to

that it was Jess than the rate they were actually
the railroads on the sugar they shipped to this
e area.

competitiy In order to compete there against this
actual rate of the New Orleans refiners, the San Fran-
cisco refiners had to charge their customers the New Or-
leans actuf.al rate, and absorb the difference between that
rate and i;he rate they themselves had paid the railroads.

The other case used by the Court in this iflustration,
the Hearrfe and Dallas situation, involved an actual freight
“pickwup”é enjoyed by the Texas refiners on their ship-
ments inte a limited area in northern Texas. These two
Texas refiners elected not to take full advantage of their
lower actual railroad freight rates into this northern Texas
territory by selling there on the actual freight rates, and
thus compelling their competitors in New Orleans and else-
where who wanted to ship into that territory to ahsorb the
difference between the Texas refiners’ actual rate and :che
competitors’ larger rates from their more distant refineries.
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But that situation had always existed since long before the
Institute was organized, and it was in no way essentially
related to or typical of the transiting and diversion prob-
lem with which we are here concerned. It represented
only a small part of that problem.

The freight applications of the refiners which gave
rise to this problem of transiting and diversion were arti-
ficial only in the sense that they were always less than the
actual rates charged by the carriers to the more distant
refiners who were competing in a given area, and they thus
represented a freight loss by such refiners. The extent
to which they were less than the actual freight rate, i.e.,
the amount of the more distant refiners’ absorption, was
determined entirely by the actual railroad rate structure
and the competitive Ireight applications quoted by the re-
finers enjoymng the lowest actual freight rates into the com-
petitive territory, as clearly evidenced by the very exam-
ples cited by the Trial Court.

The Court has made the following specific Findings
with respect to this subject:

“Both before and since the Institute, divegsion
and transiting have been used by customers to de-
feat freight applications either by misrepresenting
to the refiners the actual destination and then tran-
siting or diverting the sugar, in effect practicing a
fraud upon the refiner, or with the refiner’s con~
sent, either secretly as a screen for secref conces-
sion or openly { Finding 121, R. 294).
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“Defendants  adopted Code interpretations
which contained detailed recommendations with re-
spect to the action that individual refiners should
take in making certain that no transiting (or) diver-
sion defeated the refiners’ freight applications,
While these recommendations, based on the collec-
tive experience of the industry, may have repre-
sented the wmost effective means for discovering
frauds, they were designed to prevent and defend-
atits agreed to prevent any transiting and diversion
by customers even openly, when they would defeat
freight applications. Defendants’ agreement in this
respect and actions pursuant thereto were essential
to the success of their concerted efforts since the In-
stitute to maintain artificial freight rate structores;
they were for the purpose of aiding in maintaining
such structures and constituted undue and unreason-
able restraint of trade” (Finding 122, R. 294).

The rieasoning of the Trial Court in the passages ahove
quoted is éconfused. The Court correctly finds that transit-
ing and djversion were used by customers to defeat refiners
freight aji‘:pfications, i.e. to force the refiner to absorb more
{reight t}:é_zan intended under the refiner’s open announce-
ments. The Court correctly states that if this was done
without the knowledge or consent of the refiner, a deliber-
ate fraud was perpetrated on the refiner. The Court cor-
rectly finds that if it was done with the refiner’s consent
and secretly, the device amounted to the granting of a secret
concession. The Court then intimates that if done openly
with the refiner’s consent, the practice was entirely proper.
Therein lies the fallacy. There is no purpose in transiting
or diversion except to defeat a refiner’s announced applice
tion at @ given point. Hence the Court’s concept of a re
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finer openly authorizing the devious device of transiting or
diversion fo defeat s openly announced application 1s en-
tirely unreal. Tf he “openly authorized” transiting and
diversion by all customers to defeat his announced appli-
cation at a certain point, as the Court’s ruling conteniplates,
he would in effect be announcing that his announced appli-
cation was meaningless. No lTustitute recommendation or
regudation would have been violgted if any refiner had
chosen to make such an ghsurd announcement. But, of
course, no refiner could have made 1t without making him-
self appear ridiculous in the eyes of the trade. If he wanted
to accomplish the practical result that would come from such
an announcement, he would simply withdraw his previously
announced application and announce a new and lower one,
equivalent to the rate that would be realized by the transit-
ing or diversion. The Iustitute took no action whatsoever
to prevent any refiner from lowering hus publicly announced
freight application at any poiut.

*“The artificial freight rate structure” to which the
Court refers was the direct result of the competitive con-
tests whereby the more distant refiners invaded the home
territory of other refiners. They accomplished this by
“absorbing” freight on shipments into that territory. This
practice of freight absorptions increased greatly during the
Institute period and was direct and incontrovertible evi-
dence of the promotion of real economic competition under
Institute conditions. The situation differed from that prior
to the Institute only in the intensity of the public competi-
tion between the refiners in these freight absorptions, which
were the means whereby they accomplished additional exten~
sions of their selling territory. Prior to the Institute, this
cornpetition had been largely furtive and secret, taking the
form of increased freight absorptions for fevored custo-


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


187-a

mers, either by direct secret freight rebates, or by secvetly
authorized transiting and diversion, or by both. After the
Institute was organized and these secret discriminatory
arrangemients were abolished, the refiners had to absorh
freight for all customers alike in the invaded territories.
The total net loss of the industry in these competitive
freight absorptions has therefore steadily increased every
year since the organization of the Institute, as will be seen
from Exhibit F-17, printed in the Appendix. In 1927, the
net freight absorptions of the industry as a whole were
$2,974,568, and by 1931 they had increased to $3,974,674.

‘The freight rate structure produced by these absorp-
tions was no more “artificial’”’ in its nature during the lnsti-
tute periad than before. Tn reality, it was less artificial,
because before the Institute it had the additional arti-
ficiality of the secret discriminations which made the ao-
nounced féreight applications completely unreal for many of
the buyerés, highly misleading to all the others and also
to the reﬁiner’s comipetitors,

2. Water Carriers.

With Erespect to this subject the Trial Court has found
(Finding 125, R. 295) that “defendants concertedly sough’i_
and in the spring of 1930 obtained from transportation
companies operating on the New York State Barge szabl,
an agreement that they would carry sugar only on the basis
of openly announced rates and terms from which they
would not deviate without open announcement”, that “an
important purpose of the defendants in seeking these agree-
ments was to effect a stabilization of transportation rates”,
and that “defendants’ conduct in this respect constituted
undue and unreasonable restraint of trade”.

In the spring of 1930 there had been a recurrence of
rumors of rebating by certain operators on the New York
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State Barge Canal (R. 755). According to these rumors,
some portion of the transportation charges paid by re-
finers was being secretly passed on to customers with result-
ing discriminations. These carriers were not subject to
the supervision of the Interstate Commerce Commission
or any other regulatory authority (R. 566, 755). To meet
the situation the following Code Interpretations were
adopted (Ex. 20, Sec. XII, par. 1 (a) and (b}):

“1. WaTeErR TRANSPORTATION

“(a) The Institute recommends to its members
that they refrain from the employment of water
transportation companies which do not publicly
announce the rates, terms, and conditions under
which they transport sugars.

“(b) The Institute recommends to its members
that they cease to employ any water transportation
company which, after openly announcing rates,
terms and conditions, performs any additional serv-
ice beyond that provided for in its announcement
or makes any rebate of any kind or charaeter what-
soever, or otherwise fails to ahide by the provisions
of its open announcement.”

The purpose of these Code Interpretations was merely
to insure that the refiner’s own transportation payments
would not be used for secret rebates. This was likewise
the purpose of the meeting with the water carriers held
on March 7, 1930. Government witness Muller, manager
of one of the New York Barge Canal lines, testified:

“At the Institute meeting attended by the canal
carriers Taylor and Ripley said that they wanted re-
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bating cut out. They did not say they wanted each
canal operator to charge the same rate. They said
they wanted cach operator to decide what rates and
service he was going to give and then file with the
refiners with whom he wanted to do business a
statement of those rates and conditions, and, having
so filed them, to adhere until he desired to change,
whereupon he should give a like notice. There was
no inference that the various operators had to have
the same rates and conditions” (R. 366).

See also the testimony of Ripley to the same effect (L.
755-6). The purpose of the meeting clearly was identical
with that of the two Code Interpretations, i.c., to insure
that “ti-ansportation would be only on rates openly and
publicly announced” and to eliminate secret rebating (Ex.
316). | |

The refiners’ efforts to prevent secret rebating by water
carriers out of the transportation charges which the re-
finers themselves paid were directly in line with the public
policy enacted in the Interstate Commerce Act. It wes
just such practices which led to that Act when it became
evident that their inevitable result was to destroy, not
foster E:ompetition. The effort of defendants was not ¥
“stabilize’” transportation rates in any improper Seuse of
the term. Tt is submitted that the efforts of the refiners
here condemned by the Trial Court as an “undue and ur-
reasonable restraint of trade” were both lawful and proper.
Their purpose and effect were to avoid discrimination
among customers by means of secret concessions out of the
freight charges paid by the refiners.
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3. Private Charters.

With respect to this subject the Trial Court made the
following Finding:

“Recommendations of the Institute concertedly
observed by the members provided that none of
them should ship sugar on his own account by pri-
vate charter except when such charter was arranged
directly between refiner and carrier and refiner was
satisfied that no broker, buyer or warchouseman
was participating in the rate, and that members
should submit the terms of every such private char-
ter to the Executive Secretary, so that he might
scrutinize it for any indications of rebate or other
violation of the Code of Iithics,

“These recommendations went further than was
necessary to accomplish the end of preventing secret
rebating; the real aim was to assist in the preserva-
tion of the price structure. Defendants’ conduct
in this respect constituted undue and unreasonable
restraint of trade” (Finding 126, R. 295).

These Findings are not elaborated in the Opinion of
the Trial Court. No indication is given with respect to
the basis for the Court’s conclusion that the recommenda-
tions described went further than necessary to prevent
secret rebating. As far as can be ascertained from exami-
nation of the Record there is no logical or factual basis for
the Court’s bare suspicion that the refiners’ “real aim was to
assist in the preservation of the price structure” or for
the unexplained and, it is submitted, wholly unwarranted
conclusion that these recommendations constituted “undue
and unreasonable restraint of trade”,
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4. POOIECars asnd Pool Cargoces.
With respect to this subject the Trial Court has found:

“Minimum cargo was often as high as 2,000
ags and minimum carload usually 600 bags. Cus-
mers, unable to purchase in such large quantities,
ould, by clubbing together, obtain cargo or carload
ates. Acting under Institute recommendations, de-
endants agreed to refuse and concertedly refused
b aid customers in making up the required minima
y themselves participating in such pools with
ngar shipped on their own account. Defendants
purpose was not, as claimed, to eliminate discrimina-
tion. Even if, due to refining schedules and sales
requirements, refiners could not grant this privilege
to all customers, there is nothing unfair in an appar-
ent discrimination which results solely from the nec-
essary limitations of a refiner’s capacity in this re-
spect. Defendants’ conduct in this respect constt-
tuted undue and unreasonable restraint of trade”
(Finding 127, R. 296).

(= e e I « W =

=

Clearly, it would have been wholly impossible as a practical
matter for a refiner to supply in all cases the balance re-
quired by a customer or customers to make up a minimum
cargo or carload for shipment by privately chartered vessel
or by rail. It would have meant shipments by refiners of
varying quantities of sugar to all parts of the country
where the refiner had no reason whatsoever to dump such
odd lots. In some cases the refiner could be called upon t
ship merely a few bags necessary to complete a mininmum
cargo or carload and in other cases might be called upon {0
supply the bulls of the shipment. It was a service which by
its very nature could not possibly have been made available
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to all of a refiner’s customers or to any substantial number
of customers. To participate with particular customers in
such shipments on the infrequent occasions when the ship-
mernt happened to coincide with the refiner’s own require-
ments would have given such customers a wholly unfair
advantage over those other customers with whom it was
impossible for the refner similarly to cooperate.

It is submitted that the conclusion of the Trial Court
that the purpose of defendanis in observing the Institute
recommendation above referred to “was not, as claimed, to
eliminate discrimination™ amounts to nothing more than an
unfounded suspicion, unwarranted by the evidence. It is
submitted that the refusal of refiners to grant to particular
customers a special service, impossible to be offered openly
to all customers without discrimination, does not constitute
*“undue and unreasonable restraint of trade’” and is clearly
justifiable as a specific application of the basic principle
adopted by the refiners in the formation of the Institute.
If this action had not been taken, a ready means of secret
discrimination between customers would have been avail-
able. Dy participating with favored customers in making
up pool cars and cargoes a refiner could have granted such
customers a valuable rebate, withheld from other customers,
and not in any way discoverable by other refiners or cus-
tomers (R. 782-4).

5. Trucking.
With respect to this subject the Trial Court has found:

“Defendants agreed to use only trucking con-
cerns not affiliated with any buyer, broker, or ware-
house and then only under non-rebating contracts.
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Even though a warehouse trucking for its own cus-
tomers may have been excepted from the operation
of the agreement, the alleged justifications for the
generai policy and acts pursuant thereto, similar to
those oftered as to brokers and warehouses, are
equally without merit. Defendants’ conduct in this
respect constituted undue and unreasonable restraint
of itrade” (Finding 129, R. 296).

The Finding above quoted involves the same questions
as those previously considered at length in connection with
the suhject of affiliated brokers and warehouses, and the
refiners’ efforts to guard against secret rehating by water
carriers ﬁot subject to the supervision of the Interstate
Commerce Commission.

The splitting with a customer by a trucking concern of
transportation charges paid by the refiner not only violates
the public policy embodied in the Interstate Commerce Act,
but results in a discrimination among customers in complete
violation of the basic principle adopted by the refiners.

The refiners’ refusal to employ trucking concerns affili-
ated with brokers, warehousemen or buyers is clearly jus-
tifiable in view of the inconsistent nature of the functions
involved. It was part of the broker’s function to select
transportation means and routes for shipment. It was the
duty of the broker to select the best means, the quickest
routes and the cheapest rates, and of course the refiner was
deprived of the broker’s disinterested service if the broker
himself was engaged in the transportatmn business (R.
893, 835, 901).

Obviously there is a temptation to the broker to use
facilities in which he is interested and to charge the refiner
a price above that for which the service could otherwise
be obtained or to give the business to some company which
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paid the broker a commission or gave him a split on the
transportation charges. The functions of truckman and
warehouseman are equally inconsistent since the refiner
relies on each to check the other. DBoth truckman and ware-
houseman are required to advise the refiner of the date
when sugars arrive at or are shipped from the warehouse.
1{ both functions are combinedl, this check on bilis for stor-
age charges is lost (IR, 835). Similarly, where the broker
himself acts as truckman, the refiner is deprived of the safe-
guard of a disinterested agent’s report of delivery dates
(R. 835). Accurate delivery date reports are an absolute
necessity if secret concessions are to be prevented. By
shifting reports of delivery dates backward or forward for
a day or two a broker can often give a refiner’s customer
an effective rebate of ten or fifteen cents a bag, because
of an intervening rise or fall in the price.

This combination of inconsistent functions provided the
same facilities for extending secret and undetectable re-
bates to favored customers that were provided by the
broker-warehouseman, broker-customer, and warchouse-
man-customer combinations discussed earlier in this brief.
It is submitted that the Finding of the Court that defend-
ants’ action in this connection “‘constituted undue and un-
reasonable restraint of trade” is therefore erroneons.
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(h) Institute Investigations,

The Tt

-ial Court found that:

“The Institute from time to time examined the

several refiners’ records and files in investigating

su

spected code violations and held more or less for-

nial trials of refiners in order to determine whether
there had been code violations. These activities,
inspfar as they were In and of defendants other
illegal activities, are likewise undue and unreason-

ahl

e restraint of trade” (Finding 209, R. 312).

Paragraph 45 of the Decree enjoins defendants from
concertedly

ga
or

“Engaging in any policing activities or investi-
tmg or mdmtammg any system of investigation,
examining files, records or stocks, or holding any

trials, to ascertain or prevent violations of or de-
parture from any program enjoined by this decree”
(R. 325).

For the reasons specified throughout the balance of

thig brief,

Appellants deny that the Code provisions and the

action taken thereunder were illegal, as found by the Trial
Court. In so far as this Court may sustain the legality of
those provisions and the action taken thereunder, the inves-

tigations

undertaken by the Institute for the purpose of

ascertaining and preventing violation of such provisions
are clearly justifiable and the Findings and Decree of the
Trial Court in this respect should therefore be reversed.
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IV,

INSTITUTE ACTIVITIES DESIGNED TO EFFECT
MORE ECONOMIC METHODS OF FPRODUCTION AND
DISTRIBUTION.

A. The Institute’s Statistical Service.

Although the only vice which the Trial Court found in
respect of the Institute’s statistical service was the failure
to disseminate among the entire trade all statistics collected
by the Institute, it is desirable to review briefly the manner
in which the Institute operated as a statistical organization,
in order that this Court may understand the basis, or lack
of basis, for the Trial Court’s IFinding.

FPrice Announcements. The matter of price announce-
menis has already been discussed in detail. Here the Insti-
tute functioned to give prompt and accurate publicity
throughout the irade to the terms of the announcements,
thereby benefiting not only refiner sellers but also brokers
and buyers everywhere. Members notified the Institute
promptly of the exact terms of every price or terms an-
nouncement which they rcleased. The Institute relayed this
information at once, by wire or messenger, in ihe exact
wording received, to all its members (except C. & H.), to the
“ticker” service (Dow Jones & Co.}), to the Wall Street
News, to various brokerage houses, to certain producers of
raw and foreign refined sugar and to the Domestic Sugar
Bureau (R. 633, Ex. I-2)}. The purpose of this system was
to provide as rapidly as possible an accurate copy of the
terms of price announcements, accuracy being doubly im-
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portant because of the complicated form of such annonnce.
ments (R. 637). The Institute’s facilities were put at the dis-
posal of every part of the trade—Dbuyers (through news
agencies and through brokers), beet sugat producers and
sellers, brokers raw sugar producers and the refiners them-
selves.

Freight) Announcements. The system of giving pub-
licity to price announcements was also employed with some
modification in connection with announcements of freight
applications, grade and package differentials and the like.
The subject matter here involved, however, was frequently

" essentially IéJcaE in character, of restricted interest, and the
number and Iength of the announcenients were consider-
ably greater than in the cise of price anmouncements.
Unless considered of particular importance, therefore,
these announcements were sent by mail rather than
by wire or by messenger {R. 777). Because of their essen-
tially local character and their restricted interest they were
not ordinarily sent to the news agencies (R. 778). Inaddi-
tion to members, however, they were given to brokerage
houses, to the Domestic Sugar Bureau and to anyone in
the trade who made inquiry (R. 778, Ex. I.2).

The information collected and disseminated as above
described would have been available to the trade even with-
out the Institute, but not in such accurate and reliable form
(R. 637). However, the balance of the statistical infor‘ma'
tion compiled by the Institute could not have been obtained
through any other source (R, 592, 710, 1035, 1060).

Melt, Deliveries and Stocks. Members reported each
week their total melt for the week, total deliveries for the
week and total stocks on hand. This mformatzon was tabu-
lated and reported back to the members (R, 981) : Figures
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showing total melt and total deliveries were released weckly
and widely distributed by the Institute in the trade and else-
where (R. 983). The organizations and persons receiving
these figures included the Journal of Commerce, Facts
About Sugar, Magazine of Wall Street, New York Coffee
& Sugar Exchange, Willett & Gray (the major statistical
sugar trade journal), and many brokers, sugar statisticians
and investment bankers (Ex. T-7). This information was
available to anyone desiring it.

Deliveries by States. The number of bags of sugar de-
livered in each state was reported to the Institute—weekly
by members and monthly by the Domestic Sugar Bureau
{for the beet producers) and by the importers of refined
sugar {R. 983). This information was tabulated by the
Institute and the total number of bags delivered in each
state reported back weekly and monthly to all members
(R. 983). The total deliveries of all sugar, divided to
show the amount of domestic cane, imported cane and do-
mestic beet delivered in the period, was reported imonthly
to members and fo the trade gemerally (R. 984) through
distribution to the publications, news agencies, brokers, etc.,
comprising the “trade list” (Ex. T-7).

Miscellancous Statistics. In addition, the Institute com-
piled and distributed to members and importers weekly
statistics as to the amount of sugar on consignment by
States, the amount of sugar stored in transit by states and
the amount of sugar moved by eastern and southern differ-
ential routes for refiners’ account and for customers
account (R 984-5).

The Trial Court expressly found that there were widely
distributed to the purchasing trade through news agenczes '
banks and brokers,
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‘“k x % weekly statistics as to the total melt and
total deliveries and monthly statistics of the total
deliveries of all sugar, divided so as to show the
amoupt of domestic cane, imported cane, and beet
sugar delivered through the period” (Finding 60,
R. 28D).

The good faith of the refiners in the dissemination of
these statistics to the purchasing trade is evidenced by the
!
further fact, as found by the Court, that

‘¥ * * The total refined stocks on hand conid be
computed by subtracting from the total melt of each
week the total deliveries during each week, and de-
fendants, during recent years when refined stocks
were greatly increasing, continued to supply to the
trade, weekly statistics on melt and deliveries, from
whichlthe trade could readily calculate such increase”
(Finding 61, R, 280).

|

It need scarcely be pointed out that, were price main-
tenance the dominant purpose of defendants as found by
the Trial Court, defendants would not have given to the
buying trade, as the Court found they did, this information
which kept the trade constantly informed of all increases in
refined stocks on hand, which could not have any other than
a depressing effect upon refined prices.

Yet with respect to these very statistics, of certain value
to the purchasing trade and not available through any
source other than the Institute, the Court states that

“The statistics relating to total production, total |
deliveries, and calculable stocks, which defendants
made available to the purchasing trade, could have
had only limited significance for the indivic}ual’
purchaser, and were even likely to mislead him’
(Finding 65, R. 280).
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Neither the Findings of Fact nor the Opinion of the
Court afford any clue as to why, how or in what manner
the trade could possibly have been misled by clearly defined
and wholly unambiguous statistics.

The Court's Charge of Withholding Statistics.

~ The Court charges the defendants with having obtained
an unfair advantage with respect to purchasers (Finding
63, R, 280) and with having unduly and unreasonably re-
strained trade (Finding 66, R. 281) by failing to dissemi-
nate among the purchasing trade the statistics compiled by
the Institute and submitied weekly to its members showing:

(a) Production and deliveries of the individual
refiners;

(b} Total deliveries by states;

(¢) Total consigned and in-transit stocks by
states; and

(d) Total deliveries by differential routes by
states.

Statistical information of this type, while of great im-
portance to the individual refiners, was of #o value whai-
socver to the purchasing trade, and the Trial Court makes
no attempt to point out hotw the buyers were prejudiced by
their failure to veceive such tnformation, or the use to
which such information could have been put had it been
broadcast to the entire purchasing trade.

The refiners themselves, however, were keenly inter-
ested in such statistics because they enabled them to deter-
mine whether they were preserving their position in the
industry in comparison with that of their individual com-
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petitors. W%ith these points in mind, let us consider each
item of these allegedly “withheld” statistics referred to by
the Trial Court.

(a) Proéiu-ctimz and Deliveries of Individual Refiners,
McCahan, for example, would be anxious to know not
only how 1ts production and deliveries compared with the
total producétion and deliveries of all refiners, but more
particularly :gwhether its volume had increased or decreased
in compariscém with that of Pennsylvania and other indi-
vidual refiners who were McCahan's principal competitors
in the territories where it operated. McCahan’s comparison
of its own production and delivery figures with those for
the industry as e whole might indicate a loss in its relative
position without disclosing the reason therefor. DBut, with
the figures for the individual refiners available, McCahan
might discover that the relative loss resulted solely from a
substantial increase in the volume of the two Pacific Coast
refiners with whom McCahan had no substantial direct
competition.  On the other hand, knowiedge by McCahan
that its relative loss of position resulted from increased
business of Pennsylvania or other immediate competitors
would be a cause for alarm and indicate the need of more
vigorous selling efforts against the refiner who was cutting
into McCahan’s business.

But this type of information could not have been of
the slightest practical use to any buyer. It might have
satisfied an occasional vague curiosity, but nothing more.

(b) Total Weekly Deliveries by States. The statistics
showing the total number of bags delivered Dy all refiners
weekly in each state were of real value to the refiners, since
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a decrease in a refiner’s relative share of the total business
in any given state would point to the necessity of more
intensive sales efforts in that particular area. Here again,
however, such information could have had no practical
value to the buyers. The weekly deliveries in any given
state or group of states, have no bearing at all on sugar
prices, or on the trade factors which sight influence such
prices in the future. ¥From the buyer’s standpoint, an in-
crease or decrease in the weekly deliveries in a given state
or group of states would merely reflect the usual seasonal
rise and fall in sugar sales, a fact which was already fully
known to him,

The buyers were already supplied by the trade publica-
tions and the refiners with the only information bearing on
sugar prices which could be of use to them, namely, raw
sugar prices and the ifotal weckly wmelt and the total
weekly deliveries of all sugar, divided so as to show the
gmounts of domestic cane, imported cane and domestic beet.
From this information, as the Court found (R. 280), the
buyers could readily calculate the total refined stocks on
hand, and this was the only remaining information useful
to them in gauging probable future refiners’ prices.

It is theoretically possible that information to the buyers
as to weekly deliveries in their own states might have been
useful in their competition with other distributors. They
might thus get some possible light in determining whether
to cut their own prices or not to cut them, on the theory
that deliveries in their state were increasing or decreasing
$0 as to indicate an increase or decrease of stock in the
hands of local distributors. Even such a use.is exceedingly
doubtful as a practical matter, but it is the only possible use
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we can imagine buyers might have for this information of
weekly deliveries of refiners hy states.

Some such vaguely possible use must have been the
source of i:he Court’s confusion on this point. But it is
readily appareént that such a nse could have had no bearing
on refiners’ prices. The fact that there might be a slight ten-
dency to an iéncrease or decrease of weekly deliveries in
Indiana or Teaas or Vermont sheds no light at all on prob-
able refined prices. The refiners could get no possible ad-
vantage over the buyers by having such information them-
selves and withholding it from the buyers. And certainly
the mere fa.ct that the refiners collected such information
for a proper fmrpose. because it was useful to them in de-
termining whether they were individually gaining or losing
in their competitive contests with each other, placed them
under no legal or other obligation to disseminate it among
the buyers. The vaguely possible value of such informa-
tion to the buyers in determining their own policies as to
wholesale and retail prices might have provided some reason
for action by themselves to collect and disseminate it, but
apparently none of them ever thought of it, because there
is no evidence that any of them ever asked for such wnfor-
mation or thought it would be useful.

(¢) Total Consigned and In-Transit Stock by Stafes.
(d) Total Deliveries by Differential Routes by States.

Here again the record is bare of any shred of evidence
to support the Court’s Finding. No witness testified that
any buyers ever sought information as io consigned and
in-transit stock by states or total deliveries by differentid
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routes by states, or that any buyer cver thought such in-
* formation would be of any use to him. The reason there
is no such evidence is apparent. Refiners were interested
in such information because it was helpful in determining
their shipping practices and in enabling them to avoid the
useless expense and waste involved in accumulating excess
consignment stocks in the various states. But the buyers
were no more interested in this type of information than
in total deliveries by states, Since refiners’ prices are deter-
mined by naticnal and not by local factors, and since sugar
is always available on a few minutes’ or at most a few hours’
notice, the buyers had no interest confra the refiners in
knowing the facts in question here, and, so far as the record
shows, they were of no interest even as between the buyers
themselves. _

Here again, it is theorctically possible that a buyer
might use such information in trying to prognosticate a
possible change in the refiners’ freight applications, though
practically that is extremely doubtful. Certainly the re-
finers did not “withhold” this information from the buyers
because they did not want the buyers to have it. The sole
reason it was not published was because the refiners had
no reason to believe that the buyers wanted it.

We submit that in the light of the realities, this Find-
ing of the Trial Court is astonishing. The action of the
refiners’in collecting and giving freely to the trade infor-
mation of the greatest practical value to all distributors,
and not otherwise available to them, is practically ignored,
and they are condemned for withholding from the trade
other information which apparently no one in the trade
ever imagined could be of the slightest use to him.
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The policy of the Sherman Act as announced by the
Supreme Caourt in the Maple Flooring and Cement cases
not only permits trade associations to supply the need for
statistics testified to by the defendants, but stamps the prac-
tice with approval as a progressive and forward-looking en-
terprise. The Court there approved the ‘“systematic re-
porting between corhpetitors” of mwuch more “intimate de-
tails of cach other’s business” than any of those reported
by the defendant refiners, The defendants, therefore, point
to their activities in this connection as demonstrating the
beneficial effects of the Institute on the sugar industry gen-

erally.

This part of our discussion can be concluded in no
better fashjon than by quoting the words of this Court
in the Maple Flooring case (Maple Flooring Association
v. U. S, 268 U. S. 563, 583):

£ 4

It was not the purpose or the intent of the Sher-
man Anti-Trust Law to inhibit the intelligent con-
duct of business operations, nor do we conceive Fhat
its purpose was to suppress such influences as might
affect the operations of interstatc commerce throug‘h
the éapplicazion to them of the individual intell-
gence of those engaged in commetce, enlightened
by accurate information as to the essential elernents
of the economics of a trade or business, however
gathered or disseminated. Persons who unite 10
gathering and disseminating information in trade
journals and statistical reports on industry; who
gather and publish statistics as to the amount of
production of commodities in interstate commerce
and who report market prices, are not engagEd 1n
unfawful conspiracies in restraint of trade merely
because the ultimate result of their efforts may be
to stabilize prices or limit production through a
better understanding of economic laws and a mofe
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general ability to conform to them, for the simple
reason that the Sherman Law geither repeals eco-
nomic laws nor prohibits the gathering and dis-
semination of information.”

B. Consignment Points,

Appellants freely conceded throughout the trial and
still concede that reduction of consignment points was a
matter in which they acted concertedly, in the sense that
all recommendations of the Institute as to consignment
points were made only by unanimous consent of the mem-
bers. The evidence shows, however, that at no time was
there any obligation on the part of anyone to agree (o any
consignment point program, or, once accepted, not to depart
therefrom at any time, and that members not only freely
refused to adopt proposed recommendations but frequently
departed from those already made, consigning stocks at
numerous points not recommended by the Institute.

Appellants contend that it was an entirely proper and
legitimate function of the Institute to recommend, and for
the members concertedly to proceed with, the reduction in
the number of consignment points throughout the country,
because the tremendous expenditure required for the main-
tenance of an excessive number of consignment points,
which the entire consuming public ultimately had to pay,
resulted in no real advantage either to refiners or to buyers
and therefore represented sheer economic waste.

Situation Prior to 1928.

Prior to 1925, the refiners maintained consigned stocks
at a few strategic points, either in the consuming area to
be served or intermediate between such area and the refin-
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ery. The points selected were important terminal or junc-
tion points from which transshipment would ordinarily
be made, or markets from which sugar could be supplied
to a large szé:lrrotznding territory, The consignment point
was regardecél as a cenier from which to distribute to a sur-
rounding arfi:a, rather than as a local means of supply, al-
though once the sugar was stored there, it was also available
for local dis‘%ribution in carload and less than carload lots.
The purposeéwas to give prompt service to substantial triby-
tary areas, and not to carry the local jobber’s sugar for
him (R. 811, 927).

Consignment stocks, however, were carried to excess
during 1925, 1926 and 1927. A refiner would put a stock
in a smaller city or town, so that he could go to the lxal
trade with the two sales arguments of faster service and
reduced customer investment. Although, as hereafter
shown, such a stock was unnecessary from a service stand-
point and résuited in no savings to customers, these sales
arguments éave the refiner with the stock enough of an
advantage oéver competing refiners so that they usually had
to follow and establish their own consigned stocks. This
removed the very slight competitive advantage which the
first refiner had obtained by putting in his stock (R. 927,
812, 618-9).

The inauguration of uneconomic and unnecessary €on-
signment points increased rapidly and by the end of 1927,
when the Institute was formed, constituted one of the out-
standing evils of the industry (R. 593). For example,
C. & H.’s consignment points increased from about twelve
in 1925 to arcund a hundred in 1927 (R. 811-2). The
situation on December 31, 1927 is shown by Exhibit Q-6
in the Appendix to this brief. The practice required 0
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heavy an investment as to discourage sales expansion into
new territory, thereby tending to fix or freeze an existing
competitive situation. The small refiner with limited work-
ing capital was obviously at a disadvantage, as compared
with larger or better financed competitors, under a system
which involved maintaining stocks at hundreds of unneces-
sary points, and the inevitable result of the practice was
to restrict competition, particularly that of the small re-
finer (R. 996).

The Trial Court, while conceding that the ex-consign-
ment bhusiness of the small refiner was necessarily limited,
by reason of his financial inability to maintain stocks at a
large number of consignment points, says that the limita-
tion of consignment points had “some disadvantages” for
him (Finding 136, R. 298). That the prejudice to the
small refiner’s competitive position from the excessive multi-
-pheation of consignment points far outweighed any disad-
vantages resulting from a reduction in the number of such
points is clear from the small refiner’s enthusiastic coopera-
tion with the Institute’s efforts in this direction.

The Cost of Carrying Consigned Stocks.

The multiplication of consignment points and the dupli-
cation of refiners’ stocks at these constantly increasing
points throughout the country in the years immediately
preceding the formation of the Institute resulted in the
annual expenditure of millions of dollars without any cor-
responding benefit to anyone in the trade.

The principal elements of the cost of maintaining con-
signed stocks were storage and handling charges and in-
terest on investment. Qther items of cost included insur-
ance, taxes and damage incident to storage. Storage and
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handling charges varied, but averaged at least 7c for every
100 pounds of sugar. This was composed of an average
charge of 6¢ for first month’s storage and handling in and
out, with lc added for additional storage (R. 924-5, 929-
30). Interest on investment varied in accordance with the
price of sugar, interest rates and turnover, but on a con-
servative basis, amounted to between 2%4c¢ and 3c per bag
(R. 930). Insurance, taxes, damage to sugar, etc., also
had to be added (R. 930). Thus the cost of maintaining
consigned stocks '_amounted to at least 10c for every bag
delivered from c‘éomignmmt as shown by the testumony
(R. 930). The total cost to the industry of consigned
stocks varied between $2,500,000 and $2,900,000 per year
(Ex. W-6). 1If all deliveries were made from consign-
ment, the additional cost to the industry, which in the long
run would necessarily fall upon the consumer, would be
between $8,000,000 and $10,000,000 per year (Ex. W-6).

In the face of ithis evidence, impossible of contradiction,
the Trial Court conceded that “the cost of increased con-
signment points might well be reflected in a higher general
basis price” (Finding 137). Clearly, such a consequence
is not a mere matter of speculation, Every item of cost is
necessarily and inevitably reflected in the refiners’ basis
price and the Court’s condemnation of concerted efforts to
eliminate this tremendous expense (Finding 137, R. 298)
on the ground that “there is no assurance” that the savings
effected thereby would be passed on to consumers gener-
ally is, it is submitted, unreasonable in the extreme. The
Trial Court’s refusal to concede that savings effected by
the refiners through elimination of economic waste would
result in a lowering of basis prices is to be contrasted with
the Court’s unhesitating assumption that a “quantity dis-
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count” received by Coca-Cola and other manufacturers
would result in a lowering of the prices charged by such
manufacturers for their product. (See p. 118, supra. )

The Court further argues that “Refiners individually
could, as they concertedly did, at one time, impose a service
charge on consignment deliveries” (Finding 137, R. 298).
Such an argument is ohviously theoretical rather than prac-
Hieal, since it was as impossible for one refiner acting indi-
vidually to shift from all of his buyers, to buyers actually
drawing from consignment points, the cost of maintaining
consigned stocks, as it was for one refiner to abolish single-
handed the concession system. Yet the imposition by re-
finers of a service charge on lc.l. deliveries from consign-
ments for a brief period in the latter part of 1928, pursuant
to recommendation by the Institute, is condemmned by the
Trial Court as “unduly and unreasonably restraining trade”
(Finding 141, R. 298), despite the fact that the Sc service
charge announced by one refiner and followed by the rest
was only half of the actual cost of such service, despite
the fact that Clause 3 (g) of the Code of Ethics, approved
by the Department of Justice, expressly condemned
“Special services to customers without appropriate charges
therefor”, and despite the testimony of the Government’s
own witnesses as to the unfairness of their not receiving a
lower price on direct shipments than on consignment de-
liveries (R. 508, 513, 431).

It is submitted that concerted action WIth respect to
matters of this type does not constitute an undue or unrea-
sonable restraint of trade within the meaning of the Sher-
mafl Act. In view of the admitted fact that the fierce com-
petftion among the refiners broke down their attempt to -
ma:}ntain, by what the Court says was unlawful concert of
action, the special service charge of S5c¢ on consignment
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deliveries, representing only half of the extra cost of such
service, the Caurt’s suggestion that it was practicable for
refiners to shift this expense to the buyers by individually
imposing a service charge to defray the full cost of con-
signment deliveries is a remarkable i inversion of logic.

Consigned Stocks of No Real Value to the Trade.

The Trial Court in holding unlawful the efforts of the
Institute to remedy the excessive waste of the consignment
situation, states that buyers suffered material disadvantages
as a result of the reduction in consignment points because

“* ¥ * demand could not be accurately forecast,
customers might be left with a shortage of one
assortment and surplus of another; inadequate stock
facilities restricted market areas; financing larger
stocks was difficult for customers; there was a foss
of the eonvenience of getting deliveries in less than
carload lots” (R. 170).

It should first be noted that none of the statements made
in the paragraph quoted applies to manufacturers, who, as
pointed out elsewhere by the Court, purchase one-third of
all sugar sold by defendants (R. 183). But, even as applied
to the balance of the refiners’ customers, these statements
are not supported by the evidence.

Fochheimer, a Government witness, testified:

“Prior to 1929 I bought in carload lots from the
refiners and had no difficulty in anticipating the as-
sortment needed for my customers. We knew
pretty well what they wanted and considered it our
business to know their wants. It was not a serious
problem to anticipate” (RR. 5372).
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Campiglia, who had had twenty years’ experience as a
sugar jobber before becoming associated with C. & H,,
testified:

“x * * Most any jobber handles a carload of
sugar on an average of 1 car a week. He determines
what assortment he wants from his knowledge of
the demands of the retailers in his territory and
from the business that he has had from them in the
past. In my 20 years’ experience T had no trouble in
predicting the assortment I needed” (R. 812).

Flintom, operating a wholesale grocery business, tes-
tified:

“F ¥ * We have no difficulty in gauging the
assortments which we need. We nse about the same
assortments from week to week. We anticipate our
requirements more carefully than we did when we
had consigned stocks” (R. 957). “* * * By know-
ing approximately what we are going to use, we
can anticipate our requirements very easily a week
or even a month ahead with reasonable accuracy”

(R. 960).

The Conclusions of the Court quoted above appear to
be based in large part upon the testimony of Government
witniess Taylor of Wilmington, N. C., a wholesale grocer.
‘Taylor stated that:

“My objection was that after the climination of
Wilmington as a consignment point we had to antici-
pate our customcrs’ wanis and know what assori-
ments they would demand. Very often we had too
much of one assortment and not enough of another.
As long as we had a consignment stock in Wil-
mington e #ever thought what our trade would
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need, but on receipt of an order called up the ware-
house. We did not anticipate in any degrec what
our trade wanted but we had to do so after Wil-
mington was eliminated as a consignment point”

(R.558).

In short, the witness Taylor objected to the novel neces-
sity of being required to exercise a modicum of business
intelligence and to give some thought to the requirements
of his trade. It is submitted that the inability or disin-
clination of isolated customers to exercise the same small
degree of initia;tive involved in estimating their customers’
needs, as 0the1§' wholesalers and jobbers throughout the
country were easily able to do, comstitutes neither an eco-
nomic nor a legal basis for requiring continued mainte-
nance of unnecessary consignment points throughout the
country at a c0§t to the industry, and therefore to the pub-
lic, of millions of dollars a year.

The Court dwells upon the “loss of the convenience of
getting deliveries in less than carload lots” (R. 170). As
shown by the evidence, a carload, 400 to 600 bags, repre-
sented only a week’s supply for the average customer (R
956, 812, 938). However, reduction in the mumber of con-
signment points did not prevent a buyer from continuing
to secure less than carload lots by direct rail shipment, of
when nearby, by truck from the refinery, or by truck from
a nearby consignment point. Moreover, the pool caf
afforded him a means, used by the very smallest of the
dealers, whereby he could club together with other cus-
tomers, each one securing less than a carload lot at the
carload rate. This was a common practice (R. 928)
and various Government witnesses testified that they had
foiiowed it "without d1fﬁculty after the w:thdrawai of
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consigned stocks (R. 545, 546). Concededly, customers
who, on occasion, might desire to obtain instantly a few
particular grades and packages lost the convenience of
being able to send a truck around to a consignment ware-
house a few blocks away, but at a cost of several million
dollars annually such a convenience is priced too high to
permit either economic or legal justification.

Despite the “inconvenience” referred to, the Govern-
ment failed to produce a single witness who could testify
to any lack of prompt service in obtaining sugar at points
where consigned stocks were eliminated, Castle, of Na-
tional, a refiner selling in the area with the fewest number
of consigned stocks (Ex. F-15, R-6), testificd that all of
National’s customers could be, and when requested were,
reached by direct shipment within twenty-four hours
through the use of transit stocks, but that customers nor-
mally called for delivery about four days in advance, so
that twenty-four hour deliveries were exceptional, being
for emergencies (R. 927). Flintom confirmed this and tes-
tified that the service on sugar was better than on most
commodities (R, 957, 959). See also the testimony of the
Government’s witnesses Giering and Cass on this point (R.
545, 546).

The elimination of some of the excessively multiplied
consignment points, pursuant to Institute recommendations,
did not detract from any real service to customers, and
with the development of trucking and general speeding
up of transportation since 1928, service was better and
fewer consignment points were necessary than before (R.
929, 957).

It is clear from the testimony that consigned stocks
constituted an expensive luxury for the customer (R. 959)
since withdrawals from consigned stocks actually increased
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buyers’ costs. The sugar dealer’s chief expenses are for
handling and delivery, carrying retail customers’ accounts
and general overhead, none of which are veduced in any way
by availabélityl of a consigned stock, The Trial Court's
statement that “financing larger stocks was difficult for cus-
tomers” overlooks entirely the fact that the ordinary whofe-
saler or jobber avoided entirely any financing of sugar
purchases. |

“We do not have any carrying charges on sugar
after we get it from the refiners and beiore we de-
liver it to the retail trade because we have a turnover
of about a car a week and the payments have been
7 days from date of arrival. The terms have always

been at least as favorable as 7 days after arrival”
(R. 958).

“The customer turns over sugar about once a-
week. [ ** he stocks once a week and pays for the
sugar every 7 days so there would be no carrying
charges. This is so even though he is taking lhis
sugar by direct shipment” (R. 930).

The small storage and insurance costs of the customer
(R. 958, 930} were offset by the customer’s expense it
trucking the sugar from the consigned stock to his ware-
house. This was not only the testimony of Flintom, 2
defense witness (R. 958, 959), but was also cited by
Lowry, a leading Government witness (R. 330). Cus-
tomers located at consignment points generally ordered
for direct shipment instead of consigninent delivery to avoid
this higher cost and also to insure fresher stock (R. 928,
057, 959).

An increase in consigned stocks does not produce 2
corresponding increase in their use. Thus, while the aver
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age amount of sugar on consignment ncreased 48% from
1928 to 1931, deliveries from comsignment increased only
119 (Ex. T-6). Consigned stocks, of no real value to the
customers, are used when available only because of the
human tendency to rely upon them and to fail to order in
advance, It is simply the case of the consumer, who, with
a grocery store in his own block, will order several times a
day, whereas with the store more distant he would exercise
foresight and order only once with no real inconvenience
(R. 957). It is submitted that this small element of pos-
sible convenience affords no justification for the expendi-
ture of millions of dollars annnally.

The argument made by the Trial Court with respect to
“the advantage” enjoyed by a community chosen as a con-
signment point (Finding 138, R. 298) completely ignores
the sheer economic waste resulting from such a duplication
of stocks. “Inequality” of the tvpe referved ta could be
elininated only by the placing of consigned stocks at every
point in the country where sugar is sold. Both this objec-
tion and the objection that the abandonment of unneces-
sary consigned stocks eliminated “desk” jobbers (Finding
139, R, 298) entirely overlook the fact that consignment
points had been regarded historically in the industry as
centers from which to distribute to a surrounding area,
rather than as a purely local means of supply and that the
purpose was to give prompt service and not to carry the
jobber’s sugar for him (R. 811, 927).

The Institute’s Recommendations.

Even though, for the reasons already reviewed, con-
sighed stocks represented a waste not compensated for in
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a corresponding beneht to anyone, no single refiner could
solve the problem because he could not withdraw his stocks
unless all other refiners did likewise (R. 927, 813-4). The
consigned stock held no real advantages for the trade, but
the sales argument was sufficient to swing business to the
refiner maintaining it. In order to solve the problem there-
tore, the refiners had to act together.

Consequently, after full discussions with the Depart-
ment of Justice, during the course of which the entire situ-
ation was reviewed (R. 618, 620), paragraph 5, dealing
with consignmeht points, was incorporated in the Code of
Ethics.

“5. In the interest of a morc even distribution
to the trade, the Institute recommends that sugar
shall be consigned only to recognized detention
points for reshipment, or to recognized markets and
then in care of railroad or steamship lines or to pub-
lic *warehouses, and that the control of the sugar
shall remain with the refiner.

*The words ‘or brokers’ appearing before the
word ‘warchouses’ were stricken out by resolu-
tion adopted May 2, 1929.”

Under this provision of the Code, the Institute recom-
mended the elimination of unnecessary and wasteful con-
signment points. The recommendations made by the Inst-
tute are all shown in Exhibit R-6 in the Appendix
hereto, as well as the additional points added by re-
finers. The recommendations taken together cover the
entire couniry with the exception of the eleven western
states, Arkansas, Illinois, Missouri and the upper pﬁﬂiﬂS“ia
of Michigan, as to which no recommendations were €ver
made. The eleven western states were not considered be-
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cause this territory had few or no consignment points {(R.
811), and the remaining states were not covered because of
the impossibility of securing unanimous approval (R. 919).

Refiners were under no obligation to approve a recom-
mendation and at times did refuse approval. For example,
in the case of 1llinois and Missouri, the refusal of Godchaux
to consider any program miade Institute recomimendations
impossible, The consequences thereof are graphically
llustrated by Lxhibits U-G and V-6, in the Appen-
dix, which gave a detailed study of the situation
which developed in Illinois, Stocks carried in small towns
constantly increased, The number of refiners carrying
stocks in a town frequently exceeds four, and runs as high
as nmine or ten, Total stocks carried frequently exceed
twenty wecks’ supply. This is in contrast with the one
week’s supply normally carried hy a customer (R. 927,
957).

The result was that in 1930, cven after excluding large
storage-in-transit stocks, the average consigned stocks car-
ried by all refiners in IMinois represented 5.5 weeks’ supply,
and in Missouri 4.7 wecks, whereas in Indiana and Ohio,
where Institute recomimendations had been followed, there
were only 2.4 and 1.6 weeks’ supply respectively (Ex. X-6).
In the absence of this excessive multiplication of consigned
stocks, ilinois could be adequately served by direct ship-
ment, supplemented by reconsignments to handle emergen-
cies, from three points, Cairo, Mounds and Chicago, or
such ceniral points outside the state as Indianapolis, Toledo
and Detroit, which are in fact used for this purpose. The
requirements of the trade do not necessitate the carrying
of this amount of sugar in Ilhinois, and stocks at such
smaller points are not liquid, being too small and restricted
in variety to use for reconsignment. They are frozen for
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the particular locality, and if not exhausted by local con-
sumption the sugar gets out of condition or must be moved
at a heavy expense (R. 928), The waste involved in such
a practice is apparent.

Furthermore, even when a recommendation had been
adopted by all interested refiners and had become effective,
any refiner was entirely free to change his mind at any time
thereafter and add additional points. Refiners in fact did
so frequently (R. 923, 928, Ex. R-6). In short, there was
at no time any binding agreement of any nature whatever,
and every refiner was at all times free to, and did in fact,
exercise his independent judgment (R. 814-5).

Exhibit R-6 in the Appendix shows the extent to
which refiners did disregard the Institute’s recommenda-
tions. For example, in Wisconsin, for which the Institute
had recommended four consignment points, additional
points added by the refiners by the end of 1930 totaled
twenty-six, and by July 16, 1931 thirty-one. Similarly,
points were added in Minnesota, North Dakotfa, Kansas
and Iowa, aithohgh the recommendations in these states, as
in Texas, were defective in that too many points had been
included in the first place (Ex, R-6 and U-5). The Insti-
tute in making these recommendations had proceeded on
the theory that some progress was better than none (R.
923).

Reconsignment Points and Ports of Eniry.

In making its recommendations on consignment points,
the Institute, except in the case of southern territory, did
not mention storage-in-transit or reconsignment points, L.,
points where refiners carried stocks for forwarding in car-
load lots only. They were never considered in other areas
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(R. 919, 928). While storage-in-trausit or reconsignment
points were cstablished by the carriers’ tariffs in other
sections of the country, there were none in the south except
2 few on the Government barge line, and the report of the
Committee on Consignments in southern territory recosm-
mended the continuance of all such potnts in use at the time
(R. 919}, Yet the Trial Court concludes that a recom-
mendation of all reconsignment points in use at the time
was an “intentional restriction to the points named and
tended to prevent an increase”. Such a Conclusion is com-
parable to the Court’s Finding that the Institute’s express
approval of the refiners’ customary practice of “repricing”
represented a deliberate attempt to prevent repricing of a
~type that had never existed in the industry. (See supra,
pp. 59-61.)

The recommendations of the Cotnmittee on Consign-
ments points for the south, differing again from those for
other areas which only recommended “consignment points”,
clagsified them into “ports of entry” and “refinery points”
(Ex. 447-q, 389-y). This division of consignment points
into two classes, those located at refining points and those
located at other seaboard ports, was unnecessary, inaccurate
and confusing, because the list of points included certain
cities which were in neither class. The Committee merely
applied the term “port of entry” to certain consignment
points which were on the ceaboard (R. 920). Most of the
principal coast towns were named as consignment points
(Ex. 389-y), and even as to the few not named, there was
N0 recormnendation against shipping to or through them
(Ex, 389-2). The duty of the Committee was to recommend
consignment points and despite inappropriate and confus-
ng terminology it merely did this. There was no restric-
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tion of ports of entry as such, and Wilmington, the single
city referred to by the Court (Finding 134), was eliminated
as a storage ot consignment point but not as a port of entry.

Refiners contibued to ship sugar by water to Wilmington
(R. 931).

Liquidation of Consignment Siocks to be Discontinued.

Once a consignment point was to be abandoned a prob-
lein arose as to the procedure to be followed. Several
refiners might have stocks there, and if they were all small
or about the same size, the consignment point was elimi-
nated merely by the refiners not making any further ship-
ments to it, allowing their existing stocks to be consumed
in the natural course of business. This was the methed
generally used.

In some cases, however, the stocks of the several mem-
bers at certain points were not uniform, one or more fe-
finers having exceptionally large stocks, so that if all of
them simply discontinued shipments the result would be
that the refiner with the large amount of sugar would con-
tinue to have a stock long after the others had been ex-
hausted. This was the situation at Fort Wayne and Toledo
(Ex. 447-a-1). The effect of this would be to give the
refiner with the larger stock an advantage in the local
‘market. The equalization idea was adopted as a fair and
practical solution of this situation. It was simply that all
refiners having stocks smaller than the largest one migh-t,
if they wished, ship enough additional sugar to bring their
stocks up to the high one, so that all would be exhausted
at more or less the same time {(R. 920-1). The result was
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to preserve equality of competition during a necessary
period of adjustment (R. 929).

The equalization method was used only for Fort Wayne
and Toledo and in the southern area (R. 921). The Insti-
tute in such cases secured reports of stocks on hand at the
date as of which no further shipments were to be made,
broadcast a report giving the amount of the highest stock
at each point so that all other refiners might build up to
the amount of the highest stock, and thereafter secured and
relayed reports showing the gradual process of elimination
by normal consumption (R. 920-21). Of course, in all
these cases the refiners had already expressed their desire
and intention to eliminate the consignment point (R.
925-6). Every refiner was, however, free to change his
mind whenever he desired, in which case that particular
recomtmendation would be disregarded and the equalization
process would also be disregarded. This actually occurred
at Toledo, since after the equalization process had gone on
from November, 1929 to July, 1930, and was just about
cancluded, National insisted that Toledo be restored and it
was added to the list of recommended points (R. 921, 929).

Summary.

The fact is that the Institute’s program as a whole
Was not successful. Total consignment points actualily in-
creased from 344 in 1927, to 347 in 1930, and 468 in 1931,
and total consigned stocks from 670 in 1927, to 1,153 in
1930, and 1,796 in 1931. (Ex. S-6, Appendix). While
\‘veekly average total deliveries from consigned stocks
icreased only slightly, weekly average total consigned
Stocks greatly augmented, resulting in a slower turnover -
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opendix), undoubtedly due to the unecon-
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petitive situation. The small refiner with limited working
capital is at a disadvantage under a consignment system,
as compared with larger or better financed competitors,
and competition is thus restricted, not promoted (R. 929,
096, 620). Such are the realities of the competitive situa-
tion. ‘

We have here, therefore, an unfair and uneCOHOEHIC
practice, restrictive, not promotive of competition, wh-zch,
like other evils, can only be eliminated by concerted action.
It is submitted that under such circumstances concert‘of
action, reasonable in scope and method, neither resgitmg
in any obligation nor determinative of future policy, 1s €0~
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tirely proper and lawful. To hold otherwise is to destroy
the possibility of American business men joining together
to abolish wasteful and destructive practices which cannot
be otherwise controlled. We cannot believe that such
activities are prohibited by the Sherman Act,

V. DELIVERED PRICES.

During the period between April, 1929 and May, 1931
the refiners selling in the Great Lakes area adopted the
policy of selling only upon delivered prices in this terri-
tory. A similar policy was introduced in the Warrior
River area during the period between December, 1929 and
May, 1930. The Trial Court has found that:

“x ok x While the divect evidence ts that there was
no agreement in tntroducing the delivered prices,
there is substantial evidence from which the infer-
ence may reasonably be drawn that the refiners acted,
not independently, but concertedly and as a result
of combination and conspiracy. If it were neces-
sary, I should draw such inference. I deem it un-
necessary, however, to make a finding thereon be-
cause even if delivered prices were not so adopted
originally, I find that defendants agrced to maintain
and concertedly maintained the system of delivered
prices in both the Great Lakes and Warrior River
areas” (Finding 105, R. 291).

Appellants deny without qualification that delivered
_Prices were either introduced or maintained through any
concert of action, combination or conspiracy. We suhmit
that the evidence not only does not warrant the inference
found by the Trial Court, hut shows affirmatively and over-


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


225

whelmingly that delivered prices were introduced indepen-
dently by individual refiners and resulted solely from free
and unrestrained competition between them, and that they
remained in effect, for the limited period of their existence,
without any understanding, agreement or concert of action
on the part of defendants, until they were broken down by
the very forces of competition which had brought them into
existence. |

We shall consider first the manmner in which delivered
prices were ini_troduced by the mdividual refiners. We shall
then review téhe evidence with regard to preceding events
found by the Court to permit an inference of concert, com-
bination and conspiracy. Finally we shall discass the evi-
dence relied upon by the Trial Court in support of the Con-
clusion that delivered prices, if not originally introduced
by concerted dction, were so maintained pursuant to unlaw-
ful agreement;

(a)
The background may be stated briefly in the language
of the Trial Court:

“As the basis f.0.b. refinery price of the several
refiners was usually the same or varied only slightljf,
individual refiners sold in areas beyond the terrt-
tory in which their freight costs were as low as of
lower than those of all other refineries, by paying
or absorbing part of the transportation charges
( Finding 88, R. 280). )

“The freight applications of the refiners selling
at a given point have always been the same at any
given time, because any refiner who failed to meet
a lower freight application, would for all practical
purposes, lose the market” (Finding 89, R. 280).
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“The freight situation was complicated in cer-
tain markets which were served by differential
routes, that is, routes which were slower than the
standard all-rail routes and involved all-water or a
combination of water and rail transportation. The
rates via these routes ranged up to 27c¢ per 100
pounds cheaper than all-rail rates. * * * The most
important of these routes served various areas
around the Great Lakes and in the Mississippt Val-
ley and tributary territory” (Finding 94, R. 287).

“Traditionally in the industry, the refiners’
freight applications on sugar delivered at Great
Lakes ports, regardless of how it actually moved,
openly broke down during the season of open navi-
gation to the Philadelphia lake and rail rate and
during 1926 and 1927, the freight application on
sugar sold in the Warrior River area (Alabama,
Tennessee, Kentucky and parts of Indiana) had
openly broken down to New Orleans barge rates,
regardless of how it actually moved” (Finding 96,
R. 287).

“At the lake ports and in the Warrior River
area, refiners from different points competed.

“There was a tendency in these terrifories for
freight applications for all sugar, regardless of how
it actually moved, to be broken down to the level of
the cheapest service carrying a substantial traffic.

This tendency increased after the Institute was or-
ganized” (Finding 97, R. 288).

The reason for this progressive breakdown in freight
applications is clearly stated in the Opinion of the Trial
Conrt o

“F * % At the lake ports and in the Warrior River
area, refiners from different points competed. One,
Savannah, had access to no differential routes into
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these ferritories. The differential routes available
to others differed in rates and efficiency of service.
Thus the situation of New Orleans, Philadelphia
and New York refineries differed in these respects,
Refiners accessible to routes combining low rates
and reasonably efficient service naturally were in-
clined to promote the sales advantage of their posi-
tion. Thus a New Orleans refiner might be able to
take from Savannah an Alabama customer by show-
ing the advantage in using barge transportation
which was cheaper than the rail route from Savan-
nah. To meet tbis competition, Savannah would give
rail shipnrents or shipments out of consignment to
Alabama customers and charge only the barge rate
fromn New Orleans as if the shipment had actually
been niade therefrom, absorbing the difference. Such
a step by Savannah would compel the New Orleans
refiner, if he wished to keep the customer, to quote
still more favorable terms because obviously, a ral
shipment or delivery out of consignment by Savae-
nah provided more rapid service than the New
Orleans barge service. To miect the competition,
therefore, the New Orleans refiner might give the
Alabama customer actual delivery by rail or ex-
consighment and charge only the barge rate. Or he
might ship by barge and give to the customer as#
sort of honus the difference between the barge and
rail rate.

“There was a somewhat similar situation at the
Great Lake ports where Eastern, New Orleans and
California refiners competed and where many d}i-
ferential routes with varying rates and service
served further to complicate the set-up” (R. 131-2)

The events immediately preceding and leading dlrcf)s

. I3 . . e
to the introduction of delivered prices in the Great La
area may be stated in the language of the Trial Court:
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*During April, 1929, a series of events occurred
which broke down freight rates in the Great Lakes
area to new low levels. Defendants thus describe
these events: Arbuckle with its refinery in Brook-
lyn, had failed in 1928 to develop business by the
canal and fake all-water service from the east, a
service most advantageous to New York refiners.
This was by far the cheapest service available to
canal and lake ports and was not matched by the
routes available to the Philadelphia, New Orleans
and California refiners and the beet sugar producers,
competing at the same points, or some of them. As
a result of Arbuckle's failure to develop business by
the all-water route, it was itself suffering from the
water shipments of its three local competitors,
American, National and Federal. It studied the
matter during the winter of 1928-9, while naviga-
tion was closed, and in the spring of 1929 deter-
mined to break the freight applications to the lowest
rates available to anyone, the all-water rates, irre-
spective of routing.

“Meanwhile, two of the Eastern refiners, in
March and April, 1929, quoted reduced rates at
certain lake ports without open announcement.
Moreover, Edgar was causing uncertainty because
he had tied up the most desirable boats. The Insti-
tute sought, defendants state, to learn what Edgar’s
space was costing him and have him openly announce
his freight rate quotations for the coming season,
but without success.

“On April 22nd, Great Western, a beet sugar
producer, openly cut the freight application at Chi-
cago and Milwaukee to water rate hAgures, and was
immediately followed by the two California refiners.
Other refiners selling in those markets, with the
exception of Arbuckle, followed this announcement.
On April 24th, Arbuckle consummated its own plan
by announcing new freight applications for nine
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points, all canal and lake ports except Cincinnati,
The Arbuckle rates radically reduced the then
freight applications at those points. Pennsylvania
and McCahan on April 25th and 26th f{oliowed
Arbuckle’s announcement and extended it to deljy-
eries from consignment, so that the new freight ap-

plicatians now applied to all classes of service” (R
141-2)

.

Such was the situation which led up to the first an-
nouncement of delivered prices by American on April 29,
1929. That announcement represented American’s effort
to meet the intense and difficult competitive situation in
which it found itself (R. 789-90). Prior to American's
announcement of April 29, 1929, there had been some dis-
cussions of the delivered price principle in general, but, as
hereinafter sHown, these had led to nothing, and when
American made its announcement it was entirely upon iis
ot é;zitiah’fve,'to nicet en actual emergency created by Ar-
buckle's announcement, )

American, although it met Great Western’s, did not
meet Arbuckle’s announcement (R. 789). Abbatt, who
alone originatkd and determined American’s policy (R
790), testified that upon consideration of the Arbuckle an*
nouncement he realized that to follow it would entail la-rge
losses for American and would cause serious complatnis
from inland jobbers who competed with those located in port
cities (R. 789). His testimony continues:

“T finally conclided that t1|1e only 'satisfgcforg
solution would be to establish a system of deizftrﬂe‘le
prices in those markets, giving the customers

benefit of some reasonable rate that we would fatfli)r'
apply, something out of which we would ne

. . to
make nor lose any substantial amount of money,
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work out some basis of rates to be applied to deliv-
ered prices in connection with our basic price, which
would make a fair and equitable adjustment to the
customer and the refiner.

“I locked this thing in the bosom of my mind or
conscience and over the week-end at my home in the
country, after studying the various rates I could
use, selected the one which I thought was fair and
prepared what I thought was a fair announcement
for American to adopt as its selling policy in these
markets.

*1 had, up to that time, talked to no one in my
organization about it. I talked to no one outside of
my own organization about it, but in view of the
fact that it was a new departure for the company
and involved a rather substantial question of policy,
and in view of the fact that I was only the general
counsel at that time, I thought it should be passed
on by one of my superiors and T presented the whole
matter to Babst, chairman of our company, on Sun-
day, April 28. I told him I believed that American,
as a matter of policy, should put out this announce-
ment on the opening of business the next morning,
without saying anything to anybody, even in our
own organization, about it '

“He was not a transportation man and took my
recommendations as to the rates. As far as the pol-
icy was concerned, he acquiesced to my recomumen-
dation, and on Monday morning I told our general
sales manager to have that announcement copied and
put out in the regular way. That instruction was
followed * * *

“I did not consult with anybody connected with
the Institute in regard to the matter. A year or
s0 previous, in 1928, when these questions were
first considered by the Institute Judge DBallou
agreed with me that the Institute could not do any-
thing about it. ' ' '
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“I'had no conversation with Judge Ballou or any-
body else other than Babst. I did not talk to any
of our competitors or their representatives. Not
having discussed it with them, T could not have had

any assurance that they would go along with us”
(R. 789, 790).

Once Ameirican had acted, the other refiners had a clear
choice between following it or following the Arbuckle an-
nouncement, It was an unpleasant choice for those for-
merly enjoying the advantage of the lower rates as a sales
argument (R. 855), but they had to act, and it is not sur-
prising that they chose the higher level in order to avoid
the excessive liosses whicl would otherwise have to be taken.
Arbuckle itself followed the American announcement be-
cause its own announcement had caused dissatisfaction
among inland customers back of the ports, a point to which
Arbuckle hadégiven insufficient consideration, and also be-
cause it thought that the freight ahsorptions resulting from
its original announcement wonld be reduced (R. 822-3).
The western interests likewise followed the American an-
nouncement, as was natural, since they had everything to
gain by doing so.

The representatives of the various refiners testified
without contradiction that in no case of a delivered price
announcement was there ever any discussion, consultation,
agreement or understanding, and that any such announce-
ment was made with the realization that it might have to
be withdrawn if all refiners did not follow (Abbott, R. 790
94 Ripley, R. 732-3, 736; Campiglia, R. 809; Goetzinger,
R. 822-3; Placé, R. 833-4; Raymond, R. 854, 857; Lowe¢,
R. 849; Sullivan, R. 884-6).

The delivered price principle having been initiated &t
canal and lake ports, various refiners made announcements
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extending it to other territories in this region. None of
these announcements was followed by all interested refiners
and all were immediately withdrawn (R. 794, Ex. E-5,
F-3).

The refiner which ultimately withdrew delivered prices
was Arbuckle, which soon discovered that its expected in-
crease in business at the canal and lake ports did not mate-
rialize (R. 823). Arbuckle therefore started to look for
a different solution of the transportation problem, and in
the fall of 1930 decided upon an entirely new principle of
freight applications, the use of a combination of water
rates to lake ports plus trucking rates to the mterior. It
proceeded with the greatest secrecy to develop this plan,
in order to get the full advantage of the announcement
when made, The preliminary investigations were completed
in January, 1931, and the announcement made on May 5,
1931, after many conferences within the Arbuckle organi-
zation (R. 823-4, 417, 419-20). All other refiners neces-
sarily met the Arbuckle announcement, since it radically
reduced existing freight applications.

Delivered prices in the Warrior River area were first
announced on December 14, 1929. They were on the basis
of the lowest all-rail rates from any refinery to the destina-
tion involved (R. 732). They remained in effect until May
27, 1930, when they were withdrawn (R. 732, 997). The
representatives of the various refiners testified that in mak-
ing all their announcements of delivered prices they acted
individually (R. 732-3, 809, 822-3, 8384-6, 333-4, 854, 857,
849, 994.5). With respect to this matter the Trial Court
states that:

“*# % % T deem it unnecesary to review in detail
the facts with respect to this matter. It suffices to say
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that the method ernployed in inaugurating delivered
prices in the Warrior River territory substantiafly
parallels that in the Great Lakes region” (R. 148).

(b)

With resE;ect to the introduction of delivered prices,
the Trial Cozjrt concedes that “there is no evidence of an
express agreement pursuant to which the defendants acted”
(R. 143) and that “the direct evidence is that there was no
agreement in introducing the delivered prices”. Although
expressly ref ;é‘aining from making a ¥Finding with respect
thereto, the Trial Court states that “there is substantial evi-
dence from vfrhich the inference may reasonably be drawn
that the refirters acted, not independently but cencertedly
and as a result of combination and conspiracy” (Finding
105, R. 291).

Reference to the Opinion of the Court discloses the basis
upon which ti%ze inference referred to is predicated:

“In the present case, under Institute auspices,
the desirability of a system of delivered prices 2sa
solution of the industry’s transportation problem
was developed and sentiment of the members in
favor of such a system was cleared; thereafter, de
spite legal advice to the contrary, the scheme was
advocated by individual refiners and to some extent
the project was kept alive in Institute meetings and
discussed at a time when it was apparent that the

transportation problem would soon become acute”
(R. 1406).

As indicated by the portion of the Opinion above quotffd.
the “desirability of a system of delivered prices” was dis-
cussed prior to receipt of legal advice to the contrary. The
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statement that thereafter “to some extent the project was
kept alive in Institute meetings™ is not supported by the evi-
dence. Taylor testified that thereafter the question was
dropped entirely (R. 775). Except for an Executive Com-
mittee meeting on March 7, 1929 at which “there was a
general discussion of various matters of interest to the
industry including differential shipments, brokers acting
in a dual capacity, the legal aspects of delivered prices, com-
pilation of statistics, compilation of corn sugar and the
possible development of levulose” (Ex. 21-26, p. 218), the
matter was never again considered. Except in so far as it
refers to the defendant Placé, the Court’s statement that
“the scheme was advocated by individual refiners™ is errone-
ous, Placé was undoubtedly an enthusiast for delivered
prices because of the advantage they would afford to
McCahan, with its refinery at Philadelphia, but Moog of
Godchaux alone showed interest (Ex. 474).

However, greatest emphasis is placed by the Trial Court
upen a circular letter of April 25, 1929, from Rudolph
Spreckels, President of Federal and an Institute director,
to the other members of the Institute. This letter, quoted
in full by the Trial Court (R. 142-3) was the immediate
result of the final breakdown of the applications at Great
Lakes ports as a consequence of Arbuckle’s announcement
of the preceding day. With respect to this letter the Trial
Court states:

¥ * * While there is no direct evidence that
Spreckels was urging a system of delivered prices,
it is not unreasonable to infer that such a letter would
naturally stimulate the adoption of the one system
generally recognized as a solution of the troubles of
which he complained” (R. 146).
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We submit that the Spreckels letter not only did not con-
stitute a pleaé for delivered prices, but did not represent
even a suggestion of delivered prices. Tt was nothing more
than the lament of an injured refiner over the situation
resulting from Arbuckle’s announcement. Spreckels, to-
gether with American and National, was one of the three
refiners that had used the water routes and benefited by the
sales advautaé;e to them which the difference in the water
and rail rates afforded. This advantage had been lost by
the action of Great Western and Arbuckle in reducing the
freight applications to the level of the differential rates,

(©)
Although refraining from making a specific Finding
that delivered prices were introduced as a result of concert
of action, the Trial Court finds that defendants “agreed to
maintain and concertedly maintained the system of deliv-
ered prices” (F inding 105). This Conclusion is based upon
two further specific Findings, whicl, it is submitted, are
equally erroneous:

“In the fall of 1929, defendants acting concert-
edly through the Institute sought and obtained the
assurance of the American off-shore selling agencics
that they would adhere to, and conspired with them
to adhere to, the delivered prices of the Institute
members” (Finding 107, R. 291). )

“Trom the time when delivered prices weré
first made effective, defendants intentionally f:reatEd
the impression in dealing with off-shore interests,
with brokers, with Edgar and numerous sugar bity-
ers in the Great Lakes and the Warrior River are3,
that the refiners had an understanding not to sel
f.0.b. refinery, and that the Institute was respor
sible therefor. Numerous buyers in the Great
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Lakes and the Warrior River territories were de-
nied the privilege of purchasing f.o.b. refinery and
meking shipments over cheaper differential routes,
and were informed by responsible representatives of
defendants that the denials were due to Institute
rules and in effect to the refiners’ understanding
with one another that they would maintain deliv-
ered prices. Although there may have been noth-
ing so formal as an Institute ‘rule’ in this matter,
these explanations were not mere excuses or alibis,
but were in substance the genuine reasons for the
refusal to make such sales” (Finding 108, R. 292).

1. The Alleged Conspiracy with the Off-Shove Sellers.
Foreign refined sugar is known generally in the trade as
“off-shore” sugar, to distinguish it from sugar refined
within the United States. The bulk of the “off-shore”
sugar sold in the United States is brought in from Cuba,
although a small portion is imported from Puerto Rico.
The principal brands of “off-share” sugar sold in the United
States are Snow White, sold by L. W. & P. Armstrong,
Viscaya, sold by Lamborn & Co., Hershey, sold by H. H.
Pike & Co. and Limones, sold by Lowry & Co. (R. 90-1,
Finding 15, R. 268-9), With respect to the alleged con-
spiracy of the refiners with these firms who are engaged in
the sale of “off-shore” sugar, the facts were as follows:

Armstrong (through Bass) made frequent complaints
that Tamborn and Lowry were not observing their an-
nounced prices but were giving secret price concessions (R.
912-5, Ex. 363-A, 364). Taylor in this connection ex-
plined to Armstrong that Lamborn and Lowry did not
announce their prices and terms openly to the Institute as
Armstrong' and Pike did, but merely replied from time to
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fic inquiries as to such prices and terms, Tay-
[, however, to get them thereafter openly to
eir prices and terms (R.912). He found that
lling to do this (R. 912).

less Armstrong continued to report the grant-
s and concessions by Lamborn and Lowry and
Institute that it felt obliged to cease its obsery-
announced prices and other principles of the
ring obviously therefore to the old system of
s and discriminations (Ex, 364-A), The Tn-
ally viewed this step with alarm. Because of
ublicity of their prices and terms, there was no
1o whether Lamborn and Lowry had actually
concessions to some customers or were treat-
ymers alike.  Taylor explained to Armstrong
id further discuss the question with Lambora
and attempt to obtain specific announcements
as to their practice covering any particular
d by Armstrong (R. 913).

ndeavor Taylor discussed the question persot-
amborn and Lowry and attempted to obta}'ﬂ
uncements from them as to certain of ther

terms, including freight applications at delivered prict
points, Lamborn and Lowry gave Taylor oral-iy, illTlOIl?,'
other statements, an announcement of their policy ‘m this
respect without suggestion or persuasion o 'I’:m*?m' s part
Taylor did not care whether they sold on dehveret;l prices
or not, but he did want to know definitely which policy th;}’
had adopted, his interest to this extent being based, on ‘E:
Code principle of openly announced prices. Taylor’s tes iis
mony as to his conferences with Lamborn and Lowry
clear (R. 913-14):
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(Lowry)

“x % ¥ T discussed the matter at some length with
Lowry. I referred to my previous request that he
openly announce any changes in his prices or terms
and reminded him of his assurance that he would.
* % * Lowry assured me that it was his continuous
purpose to cooperate with the Institute and I asked
him to tell nie what his practices were. Bass” (of
Armstrong) “had stated that Lowry had announced
delivered prices in areas that had been announced
by refiners and subsequently had sold sugar at those
points at other than the delivered price vates an-
stownced. Lowry said that he had sold his sugars,
at such points us he sold, within the so-called deliv-
ered price arca, at prices which were announced
from time to time by the refiners. * * * I asked him
to announce the freight applications on whick he
himself was selling sugar to the trade.”

(LAMBORN)

“Afterwards I had a conversation with Lam-
born and George Wright, one of bis assistants. The
conversation 1 had with them was almost identical
with that which I had with Lowry. * * * I told him
Bass complained that at certain up-state points
where they had announced a delivered price selling
basis, that they had sold at other freight applica-
#ons. Lamborn denied this. He said it had been
their continuous policy that year to apply delivered
Price bases wherever they sold in the so-called de-
livered price area.”

“After the conversations with Lamborn and
Lowry, T reported to Bass the statements which they
made regarding their practices in the matter of sell-
ing under delivered prices, their trucking practices
and that they had not intentionally deviated from
their announced selling prices from time to time and
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that they thought those misunderstandings had
grown out of their having had a different differen-
tial in different parts of the country upon a few
occasions. I gave him especially the announcements
of Lamborn and Lowry with respect to delivered
prices and to trucking, the things which Bass had
complained about. He said it sounded all right but
that he had been disappointed so many times by
these verbal transmissions of reported practices of
these other off-shore fellows that he would not be
satishied until we could secure for him a statement
over the signature of these respective companies.
I tried to dissuade him from this position, feeling
that it would be somewhat embarrassing for me, but
he was insistent and before a half an hour had passed
he had a written document in 1ny office renewing the
demands which he had made over the telephone”
(Ex. P-6).

* * %

“Upon the receipt of that letter, I addressed the
Lamborn and Lowry organizations regardin_g the
matters which we had discussed, my object being to
get them to confirm the things which they had stated
to me on the previous day and which I had regﬂl'ted
to Bass. I therefore drafted a letter reiterating o
both of them the substance of my motive, which was
the attitude of the Armstrong Company. I followed
the substance of the letter which Bass had writie
to me in the formation of my letters to them. Ex-
hibits 343 and 324 are the letters which I wrote 10
Lamborn and Lowry. They are identical except fi{
the addresses. Exhibits 324-B and 324-C and 345-
and 343-B are the replies I received to nmy iettefi
and 1 showed them to Bass. He stated he was El"‘d
to have the information in this definite jforﬂl an
would continue to sell his sugar on the basis of opef
prices publicly announced.”
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Taylor’s letters to Lamborn and Lowry were identical
(Ex. 343, 324). The important parts of the letter follow:

“In further reference to the request of our Exec-
utive Committee which I have discussed with you
and which is indicated by the excerpt from our Exec-
utive Committee Minutes herewith, it seems impor-
tant to add a few other items, * * *

“You have already indicated your willingness
to announce your prices to the Institute and I think
it will not be our disposition to use these beyond
the point of answering any inquiries that may be
directed to us concerning them. You have also indi-
cated your willingness to subscribe to the general
open selling terms adopted by the Institute, and we
feel that it is important that certain features of these
terms should be understood in detail sn order that
we may intelligently answer any question that arises
cosicorning your practices. ¥ * *

“Other considerations in reference to ‘Terms’
should be understood as including subscription to the
Institute’s Code Rulings, especially as to storing
sugars only in warehouses that are not affiliated
with buyers or brokers, and discontinuing consign-
ments to buyers' warehouses with such exceptions
as are made in general practice of other refin-
ers. ¥ * %

“We would also like you to tell us that you will
quote sugars only on delivered price basis to such
points as are being generally sold on this basis. This
latter is not an Institute matter but an item of
importance to all parties concerned.

“While we know that you have pledged your-
selves to your association to conduct your business
ethically and use no part of the brokerage paid to
you to benefit buyers either directly or indirectly,
we would appreciate your telling that to us specifi-
cally, and that vou will in substance follow the
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ethics and practices of Institute refiners under the
present rulings of the Institute and as they may be
changed or initiated from time to time and made
known to you, and finally that in case of any devia-
tion from such practices you will prompily notify
us to this effect.

“I{:the details of this request appear onerous or
too exacting, 1 urge that you consider the motive
one of mutual advantage. We have many times
been able to squelch rumors and pacify disgruntled
complainants who were disturbed by suspicions, by
being able to quote definite statements dispuating the
complaint made by the party who was complained
against, and #his is the reason for our request in
this matter. It will put us in a position to intelli
gently answer almost any question or comploint thet
may avise, and will, I am sure, be appreciated by off
members of the Institute,

“Tr”asiing that we may have your complete co-
operation in this matter, and with kindest personal
regards of the writer, we are. * * *”

These are the letters referred to and largely relied upon
by the Trial Court as the basis of a Finding of an unlawful
conspiracy with the off-shore interests in the maintenance
of delivered prices (R. 148-9).

It is clear from the circumstances related in the testi-
mony a2bove quoted that Taylor was not interested in what
the particular terms of Lamborn and Lowry were, but was
only interested in seeing that they were openly announced
(which had not been done theretofore) and observed unless
otherwise announced. The “assurances” which Taylor re-
quested in Exhibits 324 and 343 were merely confirmations
of what had already been told Taylor by both Lamborn and
Lowry, i.e., that they were not secretly discriminating be
tween customers, and were not quoting on a delivered pricé
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basis to some and a lower basis to others, as Armstrong
had charged them: with doing.

While Taylor’s letter is not clear and precise (faults
common to many business letters), it is apparent that he
was not acting to influence Lamborn or Lowry to adopt
delivered prices. In this connection, it will be remem-
bered that delivered prices had been announced by the re-
finers some six months before the letter in question was
written and, according to the statements of Lamborn and
Lowry, had been put into effect by them at that time,
although not publicly announced.

The Trial Court refused to accept Taylor’s testimony
in this matter, observing that “4f the Executive Vice Sec-
retary had been interested only in open announcement he
surely would not have included the sentence italicized by
me” (R. 150). The passage in Taylor’s letter referred to
by the Trial Court is the following

"We would also like you to tell us that you will
fjuote sugars on a delivered price basis to such points
as are being generally sold on this basis. The latter
is not an Institute matter but an ttem of importance
to all parties concerned” (Ex. 343, 324).

It is submitted that the inference drawn by the Trial
Court is wholly unwarranted. Taylor here inerely points
Olft that although delivered prices, as such, are not an In-
stitute matter, they are of importance to all parties con-
c.erned. Undoubtedly all this meant was that, while de-
livered prices, as such, were not a matter of Institute con-
c¢ern and had not been introduced or maintained as a re-
sult of any Institute action, as long as delivered prices had
been announced by the various refiners and off-shore
sellers, it was important to all of them that the announce-
ments he observed, and not departed from in secret, as
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Armstrong had charged against Lamborn and Lowry. The
sentence italicized is certainly not to be construed as an
assertion by Tz;lylor that open announcements of prices is
not “an Institute matter”. The construction placed upon
an inference drawn from the several other letters referred
to by the Trial Court are equally unwarranted in view
of Taylor’s clear and straightforward testimony with re-
spect thereto. '

Taylor reported the complaint of Armstrong and his
conversations with Lamborn and Lowry to meetings of the
Executive Committee. The motives of the defendants are
clearly shown by excerpts from the minutes of some of
these meetings (Ex. 21-26, pp. 316, 351):

(Meeting of Oct. 24, 1929)

“The Vice-Secretary read a letter from Mr. Bass
of L. W. & P. Armstrong calling attention to sales
practices of Lamborn & Company who were appar-
ently selling at other than openly announced prices.
He stated that it had been the continuous poiicy of
his company to follow the practice of the Institute
in selling only at openly announced prices, but unless
he could have assurance that Lamborn was follow-
ing a similar policy, it would be necessary for him
to change his practice in order to meet competition.
He stated that he regretted the apparent necessity
of such action and would await the result of the
efforts of the Institute to adjust the matter before
changing his policy.

“The Vice-Secretary made reference to the splen-
did cooperation the Institute had received from the
Armstrong Company. The Comimittee 1nstmct8_d
him to confer with Lamborn and Lowry fo $¢€ ‘!f
they would be agreeable to adopting the open Price
policy in the sale of the sugars which they exch-
stvely represent.”



244

(Meeting of Dec. 12, 1929)

“The Vice-Secretary reported the result of vari-
ous conferences with Lamborn and Lowry regard-
ing the matter of selling sugars for their respective
foreign principals according to the policy of the
Sugar Institute, that is only on open prices and termis
publicly ennounced. Correspondence was read which
indicated the position of each as being willing to
cooperate.”

It is evident that Taylor’s communications, both oral
and written, with the off-shore producers, were nothing
niore than attempts to secure the cooperation of Lamborn
and Lowry in the observance of the Code and particularly
the principle of open prices publicly announced. He neither
sought nor secured an agreement or understanding with
respect to delivered prices, except as to their open anuounce-
ment if employed.

2. Blaming the Institute. The second reason assigned
by the Trial Court for his inference that defendants agreed
to maintain and concertedly maintained delivered prices, we
submit, also fails 1o provide support for such a Finding.
The Court states that defendants “intentionally created the
impression” that the Institute was responsible for their
refusal to sell f.0.b. refinery, and refiners’ representatives
stated that such refusal was “due to Institute rules and in
effect to the refiners’ understanding with one another that
they would maintain delivered prices” ([Finding 108, R.
292,

Reference to the Opinion discloses that the Court relies,
in this respect, upon Taylor’s discussions with the off-shore
interests, hereinabove reviewed. The Court next states that
Judge Ballou gave this “impression” to Eamon, Edgar’s
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attorney, in the course of a conference with him and Cum.
mings. An examination of Eamon's testimony, however,
indicates that Eamon, coming to New York with the pre-
conceived idea that the Institute was responsible for the
delivered prices, was seeking to secure different and prefer-
ential treatment for his client Edgar. 1t is clear, even from
Tamon’s own testimony, that Ballou merely explained the
position of the refiners themselves and their obligations
under their own open announcements.

“Judge Ballow and Cununings said that they
could not deal with Edgar on any different basis
than they did with other people because it would be
in violation of the principles of the Institute.

“I requested that the refiners, instead of enfore-
ing their delivered prices, sell Edgar f.o0.b. refinery
and allow him to transport the sugar to Detroit, but
they explained that they cowuld not deal with Edgar
except on the basis of thely publicly announced prices
without discriminating against their other cusiomers
and violating the principles of the Imstitute” (R
395).

Excerpts from various exhibits next referred to by the
Court show nothing more than the refiners’ determination
to adhere to their own open announcements. Finally, the
Trial Court states that “responsible representatives of vari-
ous refiners stated that they could not sell except on 2
delivered price basis, because of the Institute” (R. 154).
In support of this statement the Court quotes repeatedly
from the direct testimony of Government witness, Ierbert
I. Smith, of Johannes Brothers (R. 767, 760, 759, 76?’
768), but overlooks entirely the cross-examination of this
witness who finally admitted:
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“% % * T have no way of telling whether the Insti-
tute was responsible for the delivered price system
that existed from April, 1929 to May, 1931 except
statements by brokers and they did not indicate that
the Institutc was responsible for delwered prices.
The brokers only indicated that the Institute was
responstble for their inabiliiy to make an arrange-
ment for selling sugar to us on some basis other
than the announced public price and Institute
prices” (R, 404).

Again, the Court relies upon the testimony of Govern-
ment witness, Joseph E. Weil (R. 3129), as evidence of an
admission by American that the Institute prevented sales
at other than delivered prices. Weil testified that, at a
time when American was selling only upon delivered prices,

"1 asked Hellwig” (American’s. Cleveland
broker) “if we could arrange for a barge shipment
from refinery, He said ‘No, it couldn’t be done at
that time, it was against the Code’” (R. 5349).

Obviously, a sale to Weil at other than American’s own
openly announced terms was “against the Code” and such
a statement is not properly susceptible of the construction
placed upon it by the Trial Court.

Similarly, the Court refers to the testimony of Govern-
ment witness, I{enry King, on direct examination (R.
620-22) as proof of an admission by Colonial that Insti-
tute yules precluded it from selling except upon a delivered
price basis. Herc again, however, the Court overlooks en-
tirely King’s testimony on cross-examination (R. 391-2):

“Wogan, of Colonial, said he could not give me
the privilege of buying sugar f.o.b. New Orleans
because it was contrary to the rules of the Institute.
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I understood the announced policy was to give the
same price and terms to all brokers. 1 understond
that if Colonial gave this privilege fo me alone it
would be contrary to their policy of publicly an-
nounced. prices in that territory and would be con-
sidered 4 violation of the Institute rules.”

Clearly, eveh the hearsay statements above referred to
and purporting to recount statements made by refiners’
agents a long time previously, do not constitute evidence
of a nature to warrant the final conclusion of the Trial
Court that, despite the clear and unqualified testimony of
the refiners themselves to the contrary, appellants “agreed
to maintain anc}i concertedly maintained delivered prices”
(Finding 105, R. 291).

THE LAW.

Despite the extreme length of the record, the exceed-
ingly complicated facts, and the great number of issues
raised before this Court, the legal principles applicable to
and determinative of the issues are few, simple and well
established. They may be stated briefly as follows:

1. Restraint of competition is not in and of
itself unlawful, The Anti-Trust Laws prohibit only
those restraints which are undue and unreasonable

2. 1t is not an undue or unreasonable restraint
of competition for the members of an industry to
refrain in concert from competitive practlces which
are unfair, fraudulent or discriminatory.
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3. It is not an undue or unreasonable restraint
of competition for the members of an industry to
refrain in concert from competitive practices which
are wasteful and uneconomic and result in no cor-
responding benefit to the public interest.

4. It is not an undue or unreasonable restraint
of competition for the members of an industry to
adopt 1n concert measures whose purpose and effect
is to protect the members of the industry from un-
fair or fraudulent practices on the part of third
parties.

These fundamental principles have been established
beyond dispute by a long line of cases decided by this Court
of which the following are typical:

Chicago Board of Trade v. Uniied States, 246
U. S, 231;

Maple Flooring Association v. United States,
268 U. 5. 563;

Cement Manufacturers Protective Association
v, United States, 268 U. S. 588;

Appalachian Coals, Inc, v. United States, 288
U. 5. 344.

All of the activities of appellants are, it is submitted, clearly
Justified under one or more of the principles set forth above.
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A.

THE CONCERTED ADOPTION AND OBSERVANCE
BY COMPETITORS OF THE PRINCIPLE OF SELLING
THEIR PRODUCT ONLY UPON OPENLY ANNOUNCED
PRICES AND TERMS WITHOUT SECRET DISCRIMINA-
TIONS DOES NOT CONSTITUTE AN UNDUE OR UN-
REASONABLE RESTRAINT OF TRADE.

(1) The practice of selling only upon open prices and
terms without secret discriminations among customers is
essential to the functioning of that type of competition
which is beneficial to the public interest, and has been
uniformly approved by the courts.

|

The competitive system is beneficial to the public interest
only when prices and output respond to the free play of the
forces of supply and demtand. The forces of supply and
demand can operate freely only when competition is carried
on in the open and buyers and sellers bargain in the light
of actual knowledge as to prices, supply and demand.
Where prices are secret and competition is carried on in
the dark there can be no true market price, but only 2
separate price for each transaction fixed at the point where
the ignorance and cunning of the parties to the transaction
come to equilibrium. Such a system is wholly incompatible
with and destructive of the type of competition which has
always been recognized as beneficial to the public interest
and approved by the courts.

The Steel Case.

The type of competition 5ought to be promoted by the
basic agreement adopted by the refiners was expressly ap-
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proved by both the Trial Court and this Court in United
States v. United States Steel Corporation, 223 Fed. 55; 251
U. S. 417. The opinion of Circuit Court Judges McPher-
son and Buffington stated that:

“* * ¥ The proof shows that the Steel Corpo-
ration, in the exercise of its own business judgment,
has elected to publicly announce 1ts prices, to adhere
to them with all buyers alike, and to give funely
notice of its purpose to change them” (p. 91).
(Italics ours.)

In finding no prejudice to the public or undue restraint
on competition by this open price policy, but, on the con-
trary, commending it as in line with legitimate business,
the opinion stated:

Ok ®k It is also just to say that in giving timely
notice of its purpose to change them, and in giving
publicity to its prices, in udhering to them, it will be
seen on reflection that the Steel Corporation has
adopted a policy of price publicity and adherence,
somewhat analogous to the fretght rate stabiliiv fol-
lowed by the railroads under the directions of the
Interstate Commerce Commission, which published
thetr rates ond only changed them on notice” (p.
92). (Italics ours.)

“* * * the publicity, which the proofs * * *
show the Steel Company has from time to time made
of its prices, its accounts, and its policies, tvould
seemi a practice n line with legitimate business,
rather than with illegal monopolization” (p. 142).
(Italics ours.)

The judgment in favor of the Steel Corporation was
affirmed on appeai by this Court, which, in describing the
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fair and wholesome character of the competition carried on
by the Steel Corporation, paraphrased and adopted the find-
ings of Judges Wooley and Hunt below on this point:

Ok ¥ ¥ it did not undersell its competitors in
some localities by reducing its prices there below
those maintained elsewhere, * * * it did not obtain
customers by secret rebates or departures from its
published prices” (251 U. S. 417, 441). (Jtalics
ours. )

We do not cite the Steel case for any approval of an
“open price”’ agreement among competitors, but for its ap-
proval of the wholesome and beneficial character of open
prices and terms, with no secret discriminations between
customers.

The Chicago Board of Trade Case.

The opinion of this Court in Chicagoe Board of Trade
v. United States, (1917) 246 U. S. 231, was really the
first to face squarely an actual “open price” agreement
among competitors. The practice there attacked by the
Government under the Anti-Trust Laws was designed to
enlarge and protect the open price policy of the Board, by
prohibiting deviations, during the time the Exchange was
not in session, from the open prices announced during the
sessions of the Exchange. The rule prohibited members
from buying or offering to buy any wheat, corn or Dth_?f
grains “to arrive” at any other price than the closir.lg bid
on the Call session (about 2 o’clock) until the opening ‘Of
the next session on the following day. In short, the pricé
was fixed during the greater part of each day.
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The Government contended that this rule prohibiting
any deviations in private trading betwcen sessions of the
Exchange from the open price announcements on the Iix-
change was per se illegal as a restraint of trade. In over-
ruling this contention, this Court held that a practice which
created a market of open prices, and which did away with
private trading where men had to buy and sell without
adequate knowledge of actual market prices, was an im-
provement of market conditions and hence lawful. In hold-
ing that the rule in question was "‘a reasonable regulation
of business consistent with the provisions of the Anti-1rust
Law”, this Court said:

“¥ * % the rule helped to improve market con-
ditions thus:

“* * * Tt created a public market for grain ‘to
arrive,” Before its adoption, bids were made pri-
vately. Men had to buy and sell withont adequate
knowledge of actual market conditions. This was
disadvantageous io all concerned, but particularly
50 to country dealers and farmers.

“¥ o * Tt brought buyers and sellers into more
direct relations; because on the Call they gathered
together for a free and open interchange of bids
and offers * * *,

“The restraint imposed by the rule is less severe
than that sustained in Andersen v. United States,
171 U. S. 604. Ewvery board of trade and nearly
every trade organiszation {mposes some resiraini

upon the conduct of business by its members” (pp.
240-241). (ltalics ours.)

The Hardwood and Linseed Cases,

The decisions of this Court in the famous Hardwood
and Linseed cases, so heavily relied upon by the Govern-
ment in the case at bar, do not constitute in any sense a
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condemmticén by this Court of the principle of open prices
and terms adopted and adhered to by the refiners. The
facts fll\ﬂh‘f?d in those two cases are 50 radically different
from those presented hy the Record and the Findings of
the Trial Court in this case as to render detailed analysis
unnecessary.

With z'esézpect to the Hardwood case (American Colm
& Lawmber Co v. United States, 257 U. S. 377) it was
expressly stated by the Court page 410 that:

“To call the activities of the defendants, as they .

are proved in this record, an ‘Open Competition
Plan! of action is plainly a misieading misnomer
kAT (p. 410).
“F % * that the purpose and effect of the activities
of the ‘Open Competition Plan’, here under discus-
sion, were to restrict competition ¥ * * by conceried
action in curtatling production and tmeveasing prices,
¥+ (pp. 411-2).  (Italics ours.)

In the Hardwood case an active and concerted canipaign
was conducted by the officers and members of the Hard-
wood Assoéiation, through discussions at their meetings
and through systematic written propaganda, to rest{am
competition by curtailing production and increasing prices
As we have seen (p. 58, supra), prices and production were
not discussed at the meetings of The Sugar Tnstitute, not
did the officers or members of the Institute cond.uct any
written or oral propaganda to curtail production or mcreas,t?.
prices. The record in this case is completely bare of. any
evidence that would bring it within the lines of the decision
in the Hardwood case. . g

Neither does the decision of this Court In t.he Lm&;z
case (United States v. American Linseed Oil Ca.,ltz'm
U. S. 371) involve a condemnation of an open competitt
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plan in the real sense of the term. The Linseed case repre-
sented a flagrant example of a scheme of unfair competi-
tion masquerading under the name of “open” competition.
The vital feature in this particular scheme was that the
prices and other information gathered were kept secret
among the members of the combination. The buyers, the
other participants in the trading, were to be kept completely
in the dark. The contracts signed by the members of the
combination in the Linseed case specifically recited that the
information as to prices, etc.,, was “for the exclusive and
confidential use” of the conspirators, who expressly agreed,
in addition, that “‘all information received from the Bureau
or any meeting of subscribers will be treated as confi-
dential”.

Each of the subscribers sent to the Bureau immediately
upon issue a copy of his puhlished price list, but there
was no agreement or declaration that he would sell to all
purchasers without discrimination on the basis of such
list until it was publicly changed. On the contrary, all the
provisions of the plan concerning price information con-
templated the continuance of the system of secret discrim-
tnations practiced through sales to favored customers below
the list,

The sellers published price lists at which they purported
to sell their goods, but they were entively free to depart
from that list by giving special rebates and concessions to
favored customers. These rebates and concessions were
Secret 50 far as the other buvers were concerned, but all
the sellers were informed of the exact terms of such con-
cessions and rebates as soom as they were offered. The
sellers thus had the buyers completely at their mercy. No
buyer knew what his competitors were paying for their
goods, but each seller knew the exact terms of every offer
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and sale made by his competitors to every buyer. Every
seller, secure in his confidential knowledge of every offer
made to every customer, could continue to exact the full
list price and terms from all of his customers who were
not being offered special discriminatory favors by his
competitors, and he could gauge his offers of discriminatory
advantages to his favored customers in the light of ful
knowledge of the exact offers being made to them by his
competitors. The ignorant and unorganized buyers were
thus divided into the sheep and the goats, to be herded at
wil]l by the séeiiers. This, of course, was not open competi-
tion at all. This sort of a combination of sellers was no
device to prbmote a “free” market or to furnish healthy
competition therein. It was a device to protect and per-
petuate the evil system of arbitrary discriminations, hold-
ing the igndrant buyers within the secure control of the
informed seféiers and enabling the sellers to practice their
discriminations with impunity. It was a peculiarly vicious
conspiracy of sellers against the buyers, a factor clearly
recognized by this Court in striking down the plan.

" In the case at bar, the Sugar Institute was organized
to abolish the system of arbitrary and secret rebates .aﬂd
concessions under which part of the buyers had been gwc.n
unfair and discriminatory advantages over their compeir
tors. And the abolition of these discriminations was -
complished by making all prices and terms open and public
There was no secret consultation or exchange of informd
tion among the sellers about prices or offers to bll.‘fffs'
There was complete and immediate publicity of all pric&
and terms and other important trade informﬁﬂﬂ‘to al
buyers as well as to scllers. There was no campaign o
propaganda for decrease of production or increase of price
There was no discussion of prices or Ii'l'fi’du‘:tio_n at all
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The Sugar Institute is the complete antithesis of the
Hardwood and Linseed associations in every essential par-
ticular, and the case at bar presents none of the elements
vpon which the Hardwood and Linseed decisions were
based.

The Maple Flooring and Cement Cases,

The decisions of this Court in the Maple Fiooring and
Cement cases recognize both the economic desirability and
the legality of the concerted adoption of measures designed
to pratect and promote the type of open competition sought
to be achieved by the appellants in the case at bar.

In Maple Flooring Assoctation v. United States, 268
U. S. 363, the plan of open competition adopted in concert
by the members of the defendant Association which was
attacked by the Government as “price fixing”, but which
was sustained and approved by this Court, included (a)
the computation and distribution of statistics showing the
everage cost to members of sizes and grades of flooring;
{(b) the compilation and distribution of a freight book
showing freight rates on flooring from a single basing
point to over five thousand specific points throughout the
country; {(c) the compilation and distribution of specific
and detailed information and statistics regarding sales by
merhers, the prices received and stocks on hand; and (d)
discussions at Association meetings with respect to the
problems confronting the industry.

Referring to the simple economic truths that “exchange
of price quotations on market commodities tends to produce
uniformity of prices” and that “knowledge of the supplies
of available merchandise tends to prevent over-production
and to avoid the economic crises resulting from over-pro-
duction”, the Court states:
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“It 1s the consensus of opinion of economists and
of many of the most important agencies of Govern-
ment that the public inferest is served by the gather-
ing and dissemination, in the widest possible man-
ner, of information with respect to the production
and distribution, cost and prices in actual sales, of
market commodities, becawse the making avaiable
of such tnformation tends to stabilize trade and in-
dustry, to produce fairer price levels, and to avoid
the waste which inewvitably attends the unintelligern
conduct of economic enlerprisc” {pp. 582-3).
(Italics ours.)

In the ab%ence of the elements of unlawful price and
production propaganda, secret consultation among the sel-
lers, and confidential exchange of sales and trade informa-
tion by a combination of sellers acting against the buyers,
which had been present in the Hardwood and Linseed
cases, this Court rejected the contentions of the Gover-
ment, reversed the findings of the Trial Court and squarely
held that:

“ % % * trade associations or combinations of
persons or corporations which openly and fairly
gather and disseminate information as to the cost
of their produect, the volume of production, fzhe ac-
tual price which the product has brought in past
transactions, stocks of merchandise on hanf:l, _ﬂp‘i_
proximate cost of transportation from the princip
point of shipment to the points of consumpton, as
did these defendants, and who, as they did, meet
and discuss such information and statistics without
however reaching or attempting to reach any agrE:;
ment or any concerted action with respect to Pmot
or production or restraining competition, do pot
thereby engage in unlawful restraint of commerce
(p. 586).
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All of the practices of the Sugar Institute in connection
with the gathering and dissemination of price and trade
information are well within the limits of lawful activities
as laid down by this Court in the Maple Flooring case. In
fact, the activities of the Sugar Institute in this connection
stop {ar short of the activities approved in that case. The
Institute has never calculated and disseminated figures of
“average costs”, or any other figures which might be used
to fix or suggest minimum selling prices, as was the practice
of the Maple Flooring Association. Each member of the
Institute has at all times determined his own selling price
in free and open competition with every other member,
without any Institute calculation or discussion to guide or
influence his action.

The relaying by the Institute of the price change an-
nouncements of the members after they have already been
made public by the members in the same way in which they
had always been made public before the Institute was or-
ganized, is clearly in line with the principle of publicity of
market information approved in the Maple Flooring case.
It merely gives wider and more accurate publicity to what
has already been publicly announced. It has none of the
qualities of private propaganda for increase of prices or
seeret consultation about special offers to favored custom-
ers which were condemined in the Hardwood and Linseed
Cases. It is the exact opposite of those furtive practices and
is the closest parallel which can be realized in an industry of
this character to the competition of the Stack and Produce
Exchanges, which is held up by economists and courts alike
as the ideal of free and open competition.

Since the price information gathered and disseminated
by the Magple Flooring Association related only to sales al-
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ready made, the decision of this Court was, of course, lin-
ited to the f'xcts involved. The bearing of that decision:
and the other decisions of this Court on the specific ques-
tion of price announcements will be discussed o
pages 279-287 below.

In the Cement case (Cement Manufacturers Associe-
tion v. United States, 268 U. 8. 588), this Court again
upheld the principle of open and informed competition:

4

Nor, for the reasons stated, can we regard the
gathering and reporting of information, through the
co-operation of the defendants in this case, with
reference to production, price of cement in actual
closed specific job contracts and of transportatiﬂn
costs from chief points of production in the cement
trade, as an unlawful restraint of commerce; coen
though it be assumed that the result of the gather-
g and reporting of such m}‘ormatmn fends to bring
about! uniformity in price” (p. 604). (Italics
ours.)

F zrilzexmor{,, as a direct resuit of the daily cxchdnge
among the membcrq of the Cement Association of ful
details of all “specific job contracts” (including prices,
quantity sold, quantity shipped, cte.), coupled with an elab-
orate system of investigations, a general competitive pric
tice of fulfilling, in times of rising prices, padded aid
duplicated specific job contracts secured by buyers at prices
lower than the manufacturers’ current seiling przc‘es, was
largely eliminated from the industry. In rejecting the
contention of the Government that the activities of fhe
Association constituted an undue and unreasonable ff‘
straint of “legitimate competition”, this Court expressiy
held that: .
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“ * % ¥ the pathering and dissemination of in-
formation which will enable scllers to prevent the
perpetration of fraud upon them, which information
they are free to act upon or not as they choose, can-
not be held to be an unlawful restraint upon com-
merce, even though in the ordinary course of busi-
ness mogt scllers would act on the mformation and
refuse to make deliveries for which they were not
legaliy bound” (pp. 603-4). (Italics ours.)

In short, this Court thus definitely upheld the right of
competitors to cooperate to protect themselves against im-
positions, misrepresentation and fraud, even though they
therchy concertedly restrict a type of competition which
they had long practiced and which was not shown to be i
any way harmful to the public. This specific application
of the sound policy of upholding restraints of competition
which bad a reasonable basis was also exemplified in the
Chicago Board of Trade casc, supra, where this Court
sustained an express agreement of all the competitors in
the market to eliminate complotely a long-established type
of competition, not because it involved imposition or fraud
upon themselves or others, and not because it was shcwn
to be harmful or destructive competition, but because it
was shown not to be as wholesome and beneficial as the
type of competition which was substituted for 1 by agree-
ment of the competitors.

The Appalachian Case.

The principles declared by this Court in the cases above
cited were clearly and unequivocally reaffirmed in Appala-
chian Coals, Inc. v. United States, 288 U. S. 344. In the
Appalachion case this Court stated:
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“w xR X A cooperative enterprise, otherwise free
from objection, which carries with it no monopolistic
menace, is not to be condemned as an undue restraint
merely becaise it may effoct a change in market con-
ditions, where the change would be in mitigation of
recogmized evils and would not dmpair, but rather
foster,. fair competitive opportunsties.  Voluntary
action to rescue and preserve these opportunities,
and thus to aid i relicving a depressed tndustry and
i reviving comiterce by placing competition upon
a sounder basis, may be more efficacions than an al-
tempt to provide remedies through legal processes.
The fact that the correction of abuses may tend fo
stabilize @ business, or to produce fairer price levels,
does not mean that the abuses showdd go uncorrected
or that cooperative cndeavor to correct them neces-
sarily ‘comstilutes an wnrveasonable restraint of
trade” (pp. 373-4). (ltalics ours.)

It is to be noted that “the evidence did not show the ex-
istence of any trade war or widespread fraudulent conduct”
(p. 363), and various practices, the suppression of which
by cooperative effort of the industry was commended by
this Court were not fraudulent in nature, but were merfﬂ}'
uneconomic and productive of “abnormal and destructive
competition which depresses the price” of coal to the con-
sumers. _

The foregoing review of the decisions of this Ctillfi’
which deal with any aspect of the question of open prie®
and open competition makes it clear that this Court has
always approved the policy of open prices and open c(_)mPf?‘
tition, and that it has never condemned any- practice
that connection except certain practices in the Hardwood
and Linsced cases which were not “open prices” or “open
competition” at all, but were mere price fixing schemef
falsely masquerading under the name of “open compett-
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tion”, with secret exchange of price information among
the sellers to aid them in their conspiracy against the buyers.

In the Maple Flooring and Cement cases, this Court
approved systems of exchange of price and other trade
information and practices of trade discussion and coopera-
tion which were designed to eliminate fraudulent and waste-
{ul practices, and to promote tmore intelligent and economic
competition, and which in many respects were more far-
reaching than those of the Sugar Institute. In the Chicago
Board of Trade case, this Court approved a very substan-
tial and direct limitation on price competition in order to
force competition into the open. In the Appalachian case,
this Court reaffirmed the principles declared in the #aple
Flooring, Cement and Board of Trade cases, and specifically
approved concerted action by competitors to eliminate not
merely unfair and fraudulent and wasteful practices, but
also practices which amounted to “abnormal and destruc-
tive competition which depresses the price” of coal.

The decisions of this Court in this series of cases, in
principle and effect, fully sustain the legality of the activ-
ities of the Sugar Institute in abolishing secret concessions
and discriminatory practices and promoting openness of
prices and competition.

(2) Section 2 of the Clayton Act condemns the type of
secret discriminations that were practiced in the sugar in-
dustry before the Institute was formed, and the concert of
action involved in the adoption and chservance of this fun-
damental Code provision represents the only effective way
of giving practical effect to the express mandate and the
underlying pPolicy of that Section.

‘Seetion 2 of the Clayton Act reads as follows:

“Sec. 2, That it shall be unlawful for any per-
son engaged in cotnmerce, in the course of such
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comnierce, either directly or indirectly to discrimi-
nate i price between different purchasers of com-
modltles, which coinmodities are sold for use, con-
sumption, or resale within the United States or any
Territory thereof or the District of Columbia o
any insular possession or other place under the
jurisdiction of the United States where the effect
of such discrimination may be to substantially lessen
compehtlon or tend to create a monopoly in any
line of commerce: Provided, That nothmg herein
contained shall prevent discrimination in price be-
tween purchasers of commodities on account of dif-
ferences in the grade, quality, or quantity of the
commadity sold, or that makes only due allowance
for difierence in the cost of selling or transportation,
or discrimination in price in the same or different
commuinities made in good faith to meet competi-
tion: dnd provided further, That nothmg herein
cont‘uned shall prevent persons engaged in selling
goods, wares, or merchandise in commerce from
selecting their own customers in bona fide trans-
actzuns and not in restraint of trade.”

Az}pellzmts contend that the policy of selling only at
publicly announced prices is aimed against the same evi
of price discrimination as Section 2 of the Clayton Act and
affords the only efficient means of giving effect to the pqlicy
of that Section. The basic provision of Section 2153
condemnation of discrimination in price between purchasers
of the same commodity from the same seller.

At the trial counsel for the Government argued S‘tl'(im:"
ously against this construction of the Act, contending I
substance that discrimination in prices and terms between
customers was a desirable form of competition and was
protected by the Act. We shall now address ourselves {0
that guestion.
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The obvious purpose of Section 2 is twofold: First, to
prevent the use of discriminatory prices as a method of de-
structive competition between sellers; second, to prevent the
destruction or impairment of competition between the buy-
ers resulting from some buyers being placed at an unfair
disadvantage in their own competition with other buyers
who purchase from the seller at a discriminatory lower
price,

That the Section includes the latier objective as one of
its two major purposes was definitely ruled in Fan Camp &
Sons Company v, American Can Co., 278 U. S. 245, 254,
holding that when the Section condemns discrimination the
effect of which may be to substantially lessen competition or
create a monopoly “in any line of commerce”, the words, “in
any line of commerce” include the line of commerce in
which the purcliasers from the discriminator are engaged
no less than that in which the discriminator is engaged him-
self. The Fan Camp case is also on its facts a square hold-
ing to the effect that a mere showing of price discrimina-
tion is in itself sufficient, without more, to bring a case
within the prohibition of the Section, unless one or more of
the grounds of justification is afirmatively established.

This point was explicitly ruled in the subsequent case of
American Can Co. v. Ladoga Canning Co., (C. C. A. 7th
Circuit 1930), 44 Fed. (2d) 763, (certiorari denied, 282
U. 5. 899), where the Court said at page 768:

‘% % * the burden was on the defendant to estab-
lish itsg justification in view of plaintiff’s showing
that a price discrimination was given * * *.”

With regard to the statutory provision requiring that
“the effect of such discrimination may be to substantially
lessen competition or tend to create a monopoly”, two points
are to be noted:


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


1. In the
and not as to
limited to cas
ing competitic
purpose, it m
aimed merely
destroy a par
the framers o
clous competi
appropriate [:
strictive lang
ing what it s
respective of
to produce a ¢

2. In the

which the stz
lessen compet

ik

265

first place, the requirement is as to effect
purpose. Prohibition of discrimination is s
es where it is used for the purpose of lessen-
1, but extends to all cases, where, whatever the
ay have a certain effect. The Section is not
at the malicious competition which seeks to
ticular rival. If it had been the intention of
f the statute to restrict its operation to “mali-

tion” it would have been easy for them to find
inguage to do so; in the absence of such re-
uage the statute must be construed as mean-
ays and as condemning all discrinination, ir-

purpose or motive, which produces or tends
ertain effect.

second place, it is to be noted that this effect,

itute requires, is that the discrimination #ay

ition. While this language is, of course, not

intended to cover the bare possibility of a lessening of com-
petition, it reaches all discrimination which involves a rea-
sonable probability of that result, (Standard Fashion Co.¥.
Magrane-Houston Co. (1921), 258 U. S. 346, at 356-7),
without requiring that such result need necessarily be
proved. So far as concerns competition among the buyers
of an article who propose to resell it, it is not open to argd-
ment that where one buyer can obtain goods from a seler
at a substantial rebate while another must pay the full
price, the former not only may be, or probably 'f_mii be, but
actually and necessarily 45 placed at a purely arbztra-r}f’ CO?‘
“petitive advantage which is bound to lessen competition );
making it obviously disadvantageous for the competzjio
not thus favored to push the sale of the goods. Laboring
under this unfair handicap, he will either b.ecome an :jn:
willing seller of the goods, thus discouragmg their d!
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1

tribution, or will withdraw or be driven out of the line of
business in question altogether.

This is the result which must inevitably ensue, and
that it was the result which actually ensued from the dis-
criminations prevalent in the sugar refining industry prior
to the formation of the Institute is clear from the review
of the facts on pages 18 to 23 of this brief. In the sugar
trade these discriminatory practices were not only fraught
with the probability of lessened competition in the whole-
sale and retail trade, but had actually produced such a
condition of restricted competition on a wide scale.

Evidence showing the tendency of price discriminations
to lessen competition and create monopoly is hardly neces-
sary. Such a tendency is the inevitable result of a system
of arbitrary discriminations among purchasers whereby
on¢ purchaser is enabled to buy an article for so much less
than his competitor that he can resell it at or below the
price his competitor must pay for it. With a commodity
like sugar, a “loss leader”, frequently resold at a price
which does not repay handling charges, such a discrimina-
tory advantage is so decisive and complete that it must
inevitably destroy the power of the unfortunate victims
of the discrimination to compete. How such discrimina-
tions actually operate to lessen competition is clearly de-
scribed by the Circnit Court of Appeals in Admerican Can
Co.v. Ladoga Canning Co., supra, as follows:

“4. Lessening Competition. Little need be said
on this question. The figures all too clearly show
that the discrimination, not only might have sub-
stantially lessened competition, but did help Van
Camp drive out its competitors. Van Camp’s busi-
ness increased rapidly. For the five years preced-
ing the making of this contract, its business re-
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mained almost at a standstill. Five years after the
contract was made. its business had increased 300
per cent. This increase was much more rapid than
that of the canned goods business of the country
during the same years. True, this increase might
have been due to superior ability, greater ingenuity,
and more aggressive methods on the part of Van
Camp. But the figures are also present from which
the jury might have concluded that the increased
business following the contract of 1921 was due to
the advantages which Van Camp obtained in the
way of prices from defendant” (p. 768).

Just as competition was in this way restricted among
the customers of the refiners, so it is obvious that price
discrimination of the kind practiced in the sugar refining
industry before the Institute necessarily iessens competition
among the refiners themselves. While competition in the
sense of mere rivalry may for the time being not be dimin-
ished by the prevalence of price discriminations, competition
in the true economic sense of rivalry which produces re-
sults beneficial to the public is seriously impaired in its
operation. In the long run, even competition in the -sense
of mere rivalry is diminished because of the inevitable
tendency of a regime of price discrimination fo des‘tm}’
prematurely and unnecessarily the smalfer and ﬁnanc;aiiy
weaker competitors. These may not necessarily be the less
efficient ones, and their elimination not only reduces the
number of competitors, but often destroys the most eff-
cient ones, when they are just developing and have not yet
acquired finanacial strength. ]

In view of the statutory provision which requires :Jl'ﬁ}’
that price discrimination shall probably lessen compcttttc:
to make it unlawful, it is clear from what has just been sat
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that the statute outlaws practically all discrimination used
as a regular competitive method and permits only excep-
tional cases of discrimination, which, because of their un-
gsual nature, do not threaten the normal! functioning of
the competitive system, and whiclh, since they therefore do
not come into conflict with the policy of the Section, there
is no reason for prohibiting when they are called for by
business convenience. Such a case, for example, might be
sales made on the dissolution or winding up of a business,
sales made to charitable or educational institutions and the
like

Stecial Grounds Tustifying Discruminations. Turning
to the special grounds of justification established by the
Section to remove discriminations or supposed discrimina-
tions from its prohibition, it is first to be noted that at
least three of the five enumerated classes of discriminations
which are expressly excepted are not in any proper sense
cases of true discrimination at all These are (i) “‘dis-
crimination in price on account of differences in the grade
of the commeodity”; (ii) discrimination in price on account
of differences in the guality of the commodity sold; and
(11) discriminations which amount only to an allowance
for differences in the cost of selling or transportation. Ob-
viously, where articles are of different grade or quality,
they are not “the same article” in the sense in which the
wormal functioning of competition results in a uniform
price for the same article when sold at the same time and
under similar conditions in the same market. They are
substantially different articles, and if different prices are
charged for them, there is, or should be, no proper question
of discrimination. Similarly, where the cost of putting an
article m the hands of one buyer can be identified as higher
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than the cost of putting the same article in the hands of

another bu
or transpor
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ation charges in the one case than in the other,
proper question of discrimination since in the

two cases the article is not sold under similar conditions in
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e noted that the condemnation of “discrimina-

ie Institute Code has never been construed as

fferences in price on account of grade, quality

clling or transportation.  Such differences have

reflected in the published grade and package
and freight applications of the refiners since
Under Institute practice, the “discrimin-

ing arbitrary, unfair and secret allowances to
tomers, based on no differences in cost to the

refiners, and placing their other customers at a competittse
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“Ouanti
justification
quaniity of

€.

v” Discounts. With respect to the statutory
of discrimination “based on differences in the
the commodity sold”, it is again to be noted

that such “discriminations”, in so far as they are true
“quantity discounts”, are not properly discriminations at
all, since they but reflect and pass on to the purchaser actual
differences in cost of production or sale as between goods
manufactured and sold in large orders and the same class
of articles manufactured and sold in small orders. Where
there are such differences in cost between filling i._afge or-
ders of' the commodity and small orders, there are 1 effect,
from the economic standpoint, two separaie kinds of COIT";
modity offered for sale, and the fact that one of them lt
offered at a different price from the other does not amout
to a true discrimination.
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Where, on the other hand, as in the sugar industry,
the nature of the commodity sold or the method of its
manufacture and sale do not thus result in making large-
quantity sales any less expensive than an equivalent volume
of small sales (pp. 107 to 114, supra), and where in conse~
quence a discount or lower price based on a difference in
quantity docs not reflect any saving to the seller, the allow-
ance of such a discount to large purchasers does amount to
a discrimination in the proper sense of the word.

Lven if the proviso of the Section were to be construed
as broad enough to cover discrimination based on quantity
whete quantity sales do not imvolve any difference in cost,
it is submitted that the Section clearly does not legalize such
discrimination in the sense of bringing it fully and abso-
lutely within the protection of the law, but merely operates,
if at all, to prevent a proceeding based on the Section from
being successfully prosecuted against such discrimination.
In other words, the restrictive provisions of Section 2 do
not confer the affirmative protection of law on price dis-
crimination of any character. They merely except from
the prohubition of the Section and the penalties provided by
the Act certain types of price differences which are not
actual discriminations.

Discriminations to Meet Competition. The purpose and
nature of the provision which excepts from the prohibition
of the Sectton “discrimination in price * * * made in good
faith to meet competition” is obviously different from that
of the other exceptions. It covers presumably any and
every kind of price discrimination if only actuated by a
certarn motive or purpose, viz., if “made in good faith to
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meet competition”. The most elementary analysis discloses
some ambiguity in the phrase “to meet competition”,

If price discrimination is removed from the prohibition
of Section 2 by the mere fact that it is actuated by the
purpose of taking business away from one’s competitors,
then obviously the whole of Section 2 might as well be
blotted from the statute books, since there is no price dis-
crimination not actuated by that purpose. The prohibition
of the Section becomes wholly nugatory if it means that a
conipetitor who offers a discriminatory lower price to a
purchaser m order to take the buginess of that purchaser
away from another competitor is discriminating “in good
faith to meet competition”, and may on that ground justify
his discrimination. 1f any force and virtue is to be leit to
Section 2 at all, the exception in favor of “meeting com-
petition” must be construcd to exclude the case of a com-
petitor who fuitiates discriminatory prices to take business
from his rivals, and to authorize price discrimination oqu
to meet competition which itself consists of initiating dis-
criminatoryé prices. This result is no doubt implicit in the
word “meetg”, but it becomes conelusive if the practical con-
sequences of the alternative construction are cleacly e
visaged.

Thus, only in one case does the statute mark. 011? and
except from its condemnation a real price discrimmation—
and that is in the case last considered, where such a‘dis'
crimination is merely a response to, and retaliation agamSt'_
a prior discrimination initiated by a competitor. The ex
emption from Hability thus conferred upon a purely retal!a:
tory discrimination can certainly not be takerf as a Smt'z
tory approval of discrimination of any kind or i any sensqf-:
Tt merely exempts from the penalties of the Act the s
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of a particular weapon of defense against discrimination,
viz., retaliatory self-hclp.

This recognition of the use of discrimination to repel
unlawful discrimination can certainly not be taken as such
a legal recognition of the lawfulness of the particular type
of discrimination in question, le., legalized retaliatory dis-
crimination, as to bring that type of discrimination within
the scope of the competition which may not be restricted by
concerled action; for it is to be noted that the very condi-
tion on which the law predicates its recognition of the legal-
ity of this retaliatory discrimination to meet conpetition is
that there shall first be an instance of unlawful discrimina-
tion. If the prohibition of unlawful discrimination were
so fully and effectively enforced as to completely prevent
such discrimination, there would never arise an opportunity
for the exercise of the privilege of lawful retaliatory dis-
crimination, ‘The privilege only exists to takc care of the
possible inadequacy of thc prohibition, Under such cir-
cumstances, it cannot be argued that because the law recog-
nizes the privilege, the privilege must at all costs be pre-
served by preserving the right to violate the law.

Where a type of competition thus decpends for its law-
fulness on the prior existence of unlawful competition, it is
submitted that the former puts no barrier in the way of the
lawfulness of a concert ¢o abolish the unlawful competition
#pon which it depends. Tt is true that if competitors may
lawfully concert to refrain from the practice of unlawful
discrimination, they will thereby eliminate and abolish the
oceasion for resort to the privilege of retaliatory discrimina-
tion which the Jaw allows. In doing so, howcver, they will
only be giving greater effectiveness to the policy and pur-
pose of the statute itself,
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Congress, in enacting the prohibition of Section 2 of
the Clayton Act against discrimination, could not assume,
and properly did not assume, that the prohibition would in

all cases be effective, It was therefore sound legislative
policy to provide that the discrimination against which the
statute was directed might also be discouraged and
thwarted by resort to retaliatory seli-help. In so far, how-
ever, as competitors by concerting to obey the statutory pro-
hibition eiirriainate the occaston for resort to such self-help,
they can suni'ely not be said to be abolishing or restricting
something uf;hich the statute safeguards. They are metely
eliminating ?resort to one method of effectuating the statu-
tory prohibition by substituting a more efficacious method.
It is to be noted in this connection that the privilege of
retaliatory discrimination which Section 2 of the Clayton
Act confers is a privilege conferred for the benefit of the
competitors themselves who may wish to resort to it a2
defense against unlawful competition. It is a privilege
created and conferred for their benefit and not a norma!
competitive édevice safeguarded by the law for the benefit
of the public as a part of the mechanism of wholesome
competition in the public interest. The only interest which
the public has in it is as a possible deterrent of the dis
criminatory competition against which it is directed If
some other and more effective deterrent is pm\.ri(:led, th;
interest of the public is better served. The privilege 0
retaliatory discrimination being thus personal to, and for
the benefit of, the competitors, it is submitted that no T-EE'-‘
son can be adduced why they should not, if they see fit, €
inate the occaston for exercising it by concerting to ahf)’.
"the statutory prohibition and thereby rendering the exef
cise of the privilege unnecessary and superftuous.
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In short, it is submitted that concerted adherence by
competitors to the practice of selling only on publicly an-
nounced prices equally available to all purchasers and with-
out arbitrary discriminations is not an interference with
any type of competition or competitive method protected
by the Clayton Act, but is simply a concerted effort to obey
the prohibition of Section 2 of that Act and does not go
beyond concertedly refraining from what the Act itself
prohibits.

Fursher Reasons Supporting Lawwfulness of Concerted
Action Agurnst Discriminations.  Appellants further con-
tend {a) that such concert is essential as a practical matter
to prevent competitors from exposing themselves involun-
tarily to liability for violations of Section 2; and (b) that
it affords the only effective and reasonably adequate method
of accomplishing the object and purpose of that Section.

(a) As already noted, the statute permits “discrimina-
tion made in good faith to meet competition”. Clearly under
the Ladoga case, swupra, the burden is on the seller who
gives a discriminatory price to one of his customers to
show the existence of actual competition, and this is the
only construction of the statute which would give to it
any effective meaning, Three conditions must be estab-
lished in order to justify the discrimination. First, com-
petition must actually exist in the form of an offer of a dis-
criminatory price by another competitor; second, the dis-
Criminatio_n must be actually given to meet such an offer;
and third, it must he given in good faith for the purpose
of meeting such offer and for no ulterior or incidental pur-
pose of lessening competition.

A competitor in an industry where it is well known that
Price discriminations are being widely sought and given is
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in an almost impossible position. Tor him to give diserim-
inatory price ‘concessions himself exposes him in every in-
stance in which such a concession is given to the danger of
the penalties prescribed by the law, unless he might be able
to sustain the burden of excusing or justifying his act by
showing that he came within the exceptions of the statute.
At the same time, he is without any assurance of being
able to sustain this burden. He has no means of deter-

mining the actual existence of the competition he is asked
to meet. He would seldom, if ever, have more than the

statement of a customer seeking a concession that a similar
concession was offered by a competitor. Even though he
might believe the customer, he would have no way of prov-
ing the truth of the customer’s statement. The business
risk involved in such a situation is intolerable.

The sum and substance of such a situation is that so
long as the practice of allowing discriminatory price con-
cessions is, or is believed to be, prevalent in an industry,
every compef@:itor, no matter how good his intentions, runs

a constant rifsk in every transaction of violating the law.
" He is caught between two fires. If he plays perfectly safe
it is obvious that he will lose an increasing amount of
business to competitors who are less careful of the law;
if he is unwilling to incur this sacrifice, he is in constant
danger of subjecting himself to heavy penalties and treble
damage suits, o

‘It seems clear that relief from such a situation 18 1M
possible through the separate action of individua% compi?t;
tors; the only way out is through concerted action whi;j
will save the law-abiding competitor from being expes
to loss by the illegal conduct of his less law-abiding Co"f:
petitors. It would seem a strange perversion of the AT;
Trust statutes to hold such concerted action an unfawit
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restraint of trade where it affords the only practicable and
effective method of avoiding inadvertent violations of an
important provision of those statutes.

(b) Finally, concerted action by competing sellers to
eliminate arbitrary price discriminations between pur-
chasers through concerted refusal to sell otherwise than
on publicly announced prices equally available to all, repre-
sents the only effective way of giving practical effect to the
mandate of Section 2 of the Clayton Act. The intent and
object of that Section is to suppress a particular business
practice, nainely, the sale of the same commaodity to differ-
ent purchasers at different prices without special justifi-
cation, and to require the observance by business men of
the contrary practice of selling the same commodity at the
same price to all purchasers in the absence of such special
justification. As demonstrated by the complete failure of
the National Prohibition Act, it is impossible for law to
sectire adherence to a rule of social conduct solely through
legally enforced penalties for violation. If such a law i1s
to be effective it is essential that the rule of conduct which
it prescribes shall have the effective support of prevailing

practice among the great majority of those to whom the
law applies.

(3) The practice of selling only on publicly announced
prices and terms without secret discriminations in favor of
particular purchasers is the only practical means of pro-
tecting both sellers and buyers from the widespread decep-
tion and fraud which are an inevitable part of the practice
of secret price discriminations.

In a business situation where the openly announced
prices of competitors cannot be accepted as the prices at


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


277

which they are actually selling, because of the knowledge
of many of the purchasers that those prices are not adhered
to and that special discriminatory prices are being given, it
is impossible for any seiler to know precisely the competi-
tion that he has to meet, If the customer of one competitor
represents to the latter that he has been offered a special
discriminatory price by another competitor, there is no way
in which his statement can be verified, 1f, therefore, a cus-
tomer believes that his business is sufficiently valuable to
the producer with whom he is dealing to make that pro-

ducer unwilling to lose it, he is under an almost irresistible
temptation to try to obtain a special concession for himself
by falsely representing that he has been offered a concession
by another. Huran nature being what it is, such attempts
become common, with the result that a premium is placed
on a dishonest business practice which cannot be checked
so long as the condition persists which gives rise to it.

So long aa a general condition of price discrimination
prevails, with zts invitation to fraud and misrepresentation,
the burden and losses due to the frauds rest not merely on
competing sellers of the article but on the buyers as well
Where the less scrupulous buyers take advantage of the op-
portunity to purchase the article at a special price conces-
sion obtained by misrepresentation, the more honest buyers,
or buyers whose purchasing power is so relatively smal
that the sellers are not afraid to lose their business, are at
an obvious disadvantage in their own competition with other
buyers who can obtain secret price cuts. Inevitably the
buyers who cannot obtain such cuts are taxed for the bene-
fit of the buyers to whom the cuts are given, and are r&-
quired to pay a higher price than would be fixed by the opet
and public competition of the market. Thus buyers n0 less
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than sellers are unfairly deprived of equal opportunity. The
honest buyer and the small buyer can be relieved from an
unequal contest with the dishonest and the financially strong
only by the concerted establishment of an open market
where public prices prevail.

The conditions which prevailed in the sugar industry
in this regard before the Institute was formed cried aloud
for a remedy, and concerted action by the refiners to sell
only ot openly announced prices, without secret discrimina-
tion, was the only way to remedy it. That it 15 lawful for
competing sellers to take concerted action to protect them-
selves, and indirectly their honest customers, against fraudu-
lent and dishonest practices by altering the trade practices
which give an opening to such dishonesty and fraud was
expressly held by this Court in the Cement case, supra. That
case is clear authority that concert for such purpose is not
rendered illegal by the fact that it is financially advantage-
ous to the parties to the concert or that the concert elimi-
nates a practice which may result in lowering prices.

Section 5 of the Federal Trade Commission Act. See-
tion 5 of the Federal Trade Commission Act which provides
that “unfair methods of competition in commerce are
hereby declared unlawful” has been most vigorously en-
forced against competitive practices which involve fraud
on or deception of the customer., And wholesale fraud and
deception practiced against customers is the very essence of
price discrimination.

It is clearly established by the evidence in this. case
that the only way in which a system of price discrimina-
tions can be maintained in the sugar refining industry is by
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misrepresenfting the facts to all other buyers, concealing the
COfICessions éfrom them, and leading them to believe that
such discring?inations against them are not being practiced,
This necessarily involves continued and flagrant violation
of Section 5 of the Federal Trade Commission Act.

B.

THE STEPS TAKEN BY APPELLANTS TO GIVE
EFFECT TO THE BASIC AGREEMENT THAT SUGAR
SHOULD BE SOLD ONLY UPON OPEN PRICES AND
TERMS WITHOUT DISCRIMINATION AMONG CUS-
TOMERS DID NOT CONSTITUTE AN UNDUE OR UN-
REASONABLE RESTRAINT OF TRADE.

1. The Priceé Reporting System.

The nature, purpose and effect of the price reporting
system has been fully described in connection with our dis-
cussion of the facts (pp. 55 to 104, supra). As there statffd
and as established beyond dispute by all of the evidence 1
this case:

(1) The price reported to the Institute is a price
which has already been publicly announced t0 fhe
trade by the reporting member.

(2) The function of the Institute is merely
relay and give further publicity to the price 8
nouncement.

(3) The Institute relays the announcement 20t

. merely to the competitors of the refiner making the

announcement, but to the emtire trade, including
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buyers as well as sellers, through the most widely
used public channels of trade information.

(4) No comment accompanied these relays and
no price or production propaganda of any character
was ever indulged in by the Institute, its officers or
members.

Such a system is radically different from the “Price
Reporting Plan” involved in the Hardwood and Linseed
cases, the cornerstone of which was price and production
propaganda and the secret exchange of price nformation
among the sellers to aid them tn their conspiracy agatnst
the buyers (pp. 252-6, supra). The price reporting system
followed by the refiners is, it is submitted, clearly lawful
under the decisions of this Court in the Maple Flooring and
Cement cases.

In the Maple Flooring case, the members reported
weekly to the Secretary of the Association all sales made
during the preceding week, showing the date, quantity,
grade and price of each sale, the name of the purchaser, and
the rate of commission paid, if any. The Association re-
ported back to the members the information so received as
to quantities, grades and prices with respect to each sale,
but the names of the purchasers were not reported back.
The information exchanged was of an intimate and detailed
character relating to specific transactions, in contrast to the
purely gencral information as to already published prices
trapsmitted to the Sugar Institute, While the information
reported in the Maple Flooring case was as to past trans-
actions, there is no intimation in the opinion of this Court
that the reporting to the Association of general price lists
which had already been published by the members would
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have been i]}egai. As we have seen in the case at bay
(pp. 55-9, supra) all that was done here was to report to
the Instituteit for relay to the trade and public, prices and
terms which had already been made public by the refiners
own individual announcement, in the manner to which they
had always been accustomed. In the Maple Flooring case
this Court not only upheld the exchange of information as
to prices in ?part;’cular transactions, but based its conclu-
sion partly upon the fact that the information was reported
for the purpose of giving it publicity through the trade.

In the Cement case this Court upheld as legal an ex-
change of information regarding specific outstanding con-
tracts not yet fulfilled, describing in detail the contract
and giving the name and address of the purchaser, the
amount, price and delivery point, There was also a re-
quirement of detailed reports of all changes in the contract.
Here was obviously an exchange of information as to
prices in particular transactions still current and yet the
exchange was held legal because it merely gave additiond,
thongh more detailed, publicity to price information already
substantially known to the trade.

The results of the four cases may be summarized 38
follows:

(a) An exchange of information as to prices’ln
particular past transactions is illegal where the in-

" formation is to be kept private among the members
of the Association and where the exc}}al?ge 18
coupled with other practices indicating that 1t is Paft
of a scheme for the enhancement of prices by P”‘.
vate consultation (Hardwood and Linseed caseS)f'
but is legal where it is not shown that it is part 0
such a scheme and where the information s0 &
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changed is given general publicity (Maple Flooring
case).

(b) An exchange of confidential information
among sellers as to prices quoted for specific future
transactions, where such prices are not open and
public but are special private concessions to particu-
lar customers, is unlawful as amounting to an un-

fair combination of sellers against buyers (Linseed
case).

(¢) An exchange of information regarding spe-
cial private prices in specific outstanding transac-
tions is lawinl where the purpose of the exchange
is a reasonable and proper one, such as the giving
of additional publicity to price information already
substantially known to tbe trade (Cement case).

It is submitted that no casc ever decided by this Court
affords any basis whatsoever for a contention that the mere
reporting of already public price announcements to a cen-
fral egency in the industry for the purpose of giving them
wider publicity is in any respect unlawful.

Publishing Prices Before Sales. Counsel for the Gov-
ernment in the trial below strenuously contended that the
decision of this Court in the Maple Flooring case was to be
construed as disapproving concerted action to publish prices
before sales. We cannot conceive that this Court had any
such intention. No such practice was there involved, and
therefore it could not have been the intention of this Court
- to disapprove it. The pertinent language of the Court was
as follows:

“IWe decide only that trade associations or com-
binations of persons or corporations which openly
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and fairly gather and disseminate information as 1
the cost of their product, the volume of production,
the actual price which the product has browught in
past transactions, stocks of merchandise on hand,
approximate cost of transportation from the princi-
pal point of shipment to the points of consumption,
as did these defendants, and who, as they did, meet
and discuss such information and statistics without
however reaching or attempting to reach any agree-
ment or any concerted action with respect to prices
or production or restraining competition, do not
thereby engage in unlawful restraint of commerce”

(268 U.

To us the fg

5. 563, at 586). (Italics ours.)

oregoing language means simply that this

Court limited its decision to the facts before it. The words
of the Opinion carry no implication that this Court Jooked

or would look
announce prices

with disfavor upon concerted action to
before sales. On the contrary, it seems to

us that the reasening of this Court in both the Maple Floor-
ing and Cement decisions leads inevitably to the approval
of the public announcement of prices before sales, under

¢ those in the case at bar.

state of facts lik
As we have
appellants used

seen, there is not even a suspicion that the
their price reporting plan as a means of

agreeing upon prices. The Trial Court fully absolved. the
appellants from any such suspicion in the following Find-

ing:
“201.

I find no agreement among defendants on

basis prices in the sense of an agreement 10 adopt
a certain basis price from time to time and to malr;
tain it during any period. Frequently an antounc

ment by

Id result in

one refiner of an adwvance wou

a series of announcements by others, ultimately ;zag;
ing to a decline. Often, too, the advance WOk
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ithdrawn because one refiner would refrain from
following the announcement. Except in few in-
stances, a decline announcement was followed by all”
(R. 310). (Ttalics ours.)

Nor was the announcement of prices before sales used
as a means of attempting to persuade any refiner to change
his price or to follow an advance. Here again the Trial
Court absolves the appellants from any such suspicion.
His Finding on this point is as follows:

“48. 1 find that the refiners did not consult with
one another after an advance had been announced
by one of them and that the grace period was not
in fact used by them to persuade a reluctant member
to follow the example set, despite the business neces-

sity of withdrawing an advance unless it were fol-
lowed by all” (R. 277).

These Findings leave for consideration the naked ques-
tion whether there is, in the concerted practice of announc-
ing prices before sales, any such inherent tendency to
restrain or suppress competition as to require that it be
held unlawful under the Sherman Act. For all of the
reasons set forth in our discussion of this question on pages
62 to 104, supra, we submit that this practice as carried on
in the case at bar, in a trade like the sugar trade, promotes
free and wholesome and economic competition, instead
of suppressing or restraining it, and it is therefore clearly
lawful.

It may be that in some other industries, selling products
which are not standardized, so that price competition can-
not‘ immediately express itself with full force when a com-
petitor has announced his prices before sales, it might bhe
argued that announcing the prices after sales would be
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preferable, but we can see no soundness in such an argu-
ment even then. In the Steel case (pp. 230-1, supra), where
the Company’s é;;r&ctice was to “publicly announce its
prices, to adhere|to them with all buvers alike, and to give
timely notice of 'its purpose to change them”, this Court
approved the practice as a soind and wholesome one.

It may be al:fso that when competitors agree that they
will not reduce their prices without announcing the deckne
some considerab%e time before it becomes effective, there
is present some e};ement of restraint upon competition. Such
a price announceément practice was prescribed by some of
the N. R. A. Codes and was commonly called the “waiting
time” practice. vaiously, such a practice would give op-
portunity for persuasive pressure to be brought to bear
upon a competitor announcing a decline to withdraw the
announcement, and under such circumstances competition
might be restraiéqed. But in the case at bar, as to price
declines, no waiting time at all was called for by any rule
or observed in péactice. As found by the Court (Finding
44, R. 275-6), price declines were not only instantly effec-
tive, but it was the practice to make such declines effective
on all business entered on the day of the decline, even when
the decline had not been announced until late in the day,
and this practice was approved by an Institute Code Inter-
pretation (R. 276). Furthermore, as we have seen.(PP'
59-61, supra), the refiners sometimes repriced all business
entered for weeks before a price decline. This is therefore
the exact reverse of a “waiting time” practice.

As to price advances, it is true that it was the practice ':"f
the refiners, approved by a recommendation of the Inst-
tute, to announce such advances by 3 o'clock of the day
before the advance. But, as we have seen (DP. 48-6%,
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supra), the prior announcement of price advances was not
due to the Sugar Institute. It was a part of the sugar move
system and had atways been the practice in the industry.
The so-called “Three O’Clock Rule” read as follows:

“Except to meet a competitive price already an-
nounced, the Institute recommends to its members
that they announce changes in prices not later than
3.00 o'clock. Such timely announcement will enable
a price change to receive wide publication through
the evening and morning papers. It is, further-
more, in the interests of uniformity which will be
appreciated by the trade” (R. 276).

As the Trial Court found:

“47. The effect of the Three O’Clock Rule in
and of itself, seems to have been advantageous to
the trade in case of a price advance in that the un-
certain period of grace has been replaced hy a

definite one” (R. 277).

It is obvious, of course, that the prior announcement of
price advances is an advantage to the buyers, especially
when it is practiced as in the sugar industry for the specific
purpose of giving customers a reasonable time within which
to place their orders for as large a supply of sugar as they
want to buy at a present lower price before the advance
becomes effective. This practice was no part of any
scheme to restrain competition. On the contrary, as the
Trial Court itself found, there was no consultation among
the appellants, and “frequently an announcement by one
refiner of an advance would resuit in a series of announce-
ments by others, ultimately leading to a decline. Often,
too, the advance would be withdrawn, because one refiner
would refrain from following the announcement. Except
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in a few instarjces, a decline announcement was followed
by all” (Findings 48 and 201, R. 277 and 310).

This, we submit, is open competition at its best, and
upon the state of facts here presented, there can be no
reason whatsoeyer for holding such a price announcement
practice unlawful.

2. Quantity Discounts.

The justification for the adoption and observance by
the refiners of Section 2 of the Code of Ethics, relating
to quantity discounts, is based upon the special facts of
the sugar reﬁnéing industry reviewed at length at pages
105 to 124 of this brief, and upon the ground that in such
an industry, subject to the special conditions and surround-
ing circumstances, quantity discounts inevitably amount to,
and can only amount to, discriminatory and arbitrary price
concessions. Their abolition by the action of the competi-
tors is therefore a proper and necessary means of eliminat-
ing a destructive and uneconoinic competitive method, and
is justified as a method of giving effect to the Code con-
demnation of price discrimination between customers.

Since, under the conditions obtaining in the sugar re-
fining industry, sales in large quantity units and sales to
purchasers who buy a relatively large quantity of sugar
during the year do not result in any saving in either
direct or indirect costs to the refiner, it is submitted that
quantity discounts would amount to no more than bare
price discriminations, and as such were properly condemned
by the Code of Ethics and refused by the refiners.

While the language of Section 2 of the Clayton Act
makes a special case of quantity discounts to the extent
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of permitting them fo be set up in justification by an appel-
lant charged with price discrimination, it is submitted that
this provision of the Act does not amount to a general dec-
laration that quantity discounts of any and every sort are
always and under all circumstances protected by law, but
serves at most to save an appellant from special hability
under the Clayton Act. IFurthermore it does this only (i)
where the discrimination takes the form of a discount
based on, and graded according to, the quantity of the
commodity purchased; and (ii) where the discount is one
which represents a corresponding economic saving ta the
seller who gives the discount.

It 15 submitted that the Clayton Act when it refers to
“discrimination in price * * * on account of differences in
¥ ¥ X quantity of the commodity sold” refers not to mere ar-
bitrary rebates to large customers varying in amount and
bearing no fixed proportion to the quantity purchased, but
has reference to an orderly gradation of price correspond-
ing to different quantities and available to all customers
buying the article in the quantity designated in any partict-
lar discount bracket. This is plainly indicated by the
language of the Court in American Can Co. v. Ladoga Can-
ming Co., supra, where it is said:

“* * % But if the volume of Van Camp’s busi-
ness was the basis of reduced prices, should not
such prices have been available to all customers who
bought cans of like amount? Were not all canners
entitled to kinow the amount of purchases necessary
to obtain the saving inm cost of cans? * * * Ordinarily
a manufacturer, in fixing prices based on volume
of business, would publish a price list from which
all customers would learn the amount of purchases
necessary to secure the best prices” (p. 767).
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As found by the Trial Court (Finding 24, R. 270), the
discounts and rebates given before the formation of the
Institute were given to some large customers but not to
all; they bore no definite relation to the quantities purchased,
and they were not openly available so that, in the language
of the Court mn the American Can case above quoted, “all
customers conld learn the amount of purchases necessary to
secure the best prices”. They were purely arbitrary in the
sense that they resulted from secret bargaining in each
transaction and in no sense did they meet the requirement
that all purchasers “were entitled to know the amount of
purchases necessary to obtain the saving”. It must always
be remembered in construing the provisions of the Code of
Ethics of the Institute that they were directed to practices
prevailing in the sugar refining industry and not to a purely
abstract situation. The condemnation of quantity discounts
was aimed at‘the kind of discounts which had made their
appearance in/the sugar industry and not at an orderly sys-
tem of graded discounts corresponding to reductions in cost
which might fall within the proviso of Section 2 of the
Clayton Act,

Furthermore, appellants contend that the proviso of
Section 2 does not throw the protection of the law for all
purposes about discounts given to large buyers where the
discount represents no saving in cost to the seller, and so
must be charged up to other purchasers, thus aznountin.g
to a vehicle for an essentially uneconomic and uncompe:ll-
tive type of price discrimination. That the quantity dfs'*
counts excepted from the prohibition of Section Z are chs-
counts representing a saving in cost seems clearly to have
been the understanding of the Court in the Ladoge cast
supra, where it spoke of such discounts as

“¥ % % price cofcessions to Jarge coNSUmeLs
whose large demands make output more constant
and thus lessen costs.”



290

Conceding, however, that possibly even a guantity dis-
count not representing a saving in cost might serve to ex-
cept the person giving the discount from the penalties for
violation of Section 2, appellants submit that in view of
the policy of the statute against purely arbitrary discrim-
ination, and in view of the policy of the Anti-Trust laws
against rivalry which menaces true economic competition,
it follows that concert to abolish purely arbitrary “pseudo”
quantity discounts representing no saving in costs is not
prohibited by law. Appeliants contend that it is against
this uneconomic and uncompetitive type of quantity dis-
count that the condemnation contained in the Code of
Ethics of the Institute is directed, and that the provision
of the Code is justified in the sugar refining industry be-
cause large sales on a single order and sales of large quan-
tities over a given period to the same purchaser do not
effect a saving, direct or indirect, to the refiner.

3. Regulations Affecting Brokers and Warehousemen.

The Trial Court has held that the action taken by the
refiners, pursuant to Institute recommendation, in requir-
ing that in the handling of their sugar the inconsistent
and incomipatible offices of broker and warehouseman be
kept separate from each other and from the merchandising
of sugar, in requiring their broker and warehouseman
agents to sign non-rebating agreements and in requiring
their broker agents to observe the provisions of the Code
of Ethics, constitutes an undue and unreasonable restraint
of trade. _ _

In view of the functions performed by the broker and
the warehouseman in the market'ing of refined sugar, which

[
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been described at length (pp. 127-134), it is
revention of price discriminations and de-
he policy of open prices publicly announced
1y impossible if the refiners were unable
e observance of that policy by the brokers
nen employed by them and their competitors.
roker and the warehouseman are essential
ks in each refiner’s conduct of lis business.
iduct his business in conformity with the
hich he has subscribed unless he can control
the brokers and warehousemen whom he

If the refiners themselves may lawfully under-

> in concert the principles embodied in the
n be no lawful objection to their concerted
asonable measures designed to prevent the
these principles by the acts of their own

agents.

The action taken by the refiners was, it is submitted,
clearly justified as reasonably necessary to secure the im-
partial and disinterested services of their own agents and
to protect themselves against the unfair, dishonest and
fraudulent practices of brokers and warehousemen shown
by the evidence in this case and found by the Trial Court.

The regulations adopted and observed by the refiners
and condemned by the Trial Court constituted a reasonable
and proper method of preventing their dealings with brol'v
ers and warehousemen from being converted against their
will into a channel or instrumentality for the violation of
the Code and for the commission of frauds against the
refiners. They cannot, it is submitted, be regarded as uf-
fawful under any principle which can be derived fron{ tl}ose
decisions dealing with unlawful boycotting or blacklisting.




292

Not a Secondary Boyeoit.

The action taken by the refiners does not, as contended
below hy the Government, amount to a secondary boycott,
i, e., a concerted refusal by a group to deal with a particular
individual, not for the purpose of causing that individual
to conform to some standard laid down by the group and
in which they have a direct and legitimate interest, but for
the purpose of compelling the individual to refuse to deal
with some third person—and which according to some au-
thorities is always illegal per se.

A primary boycott, 1. ., a concerted tefusal by a group
to deal with a particular individual for the purpose of caus-
ing that individual to conform to some standard of conduct
desired by the group and immediately affecting some inter-
est of theirs, is lawiul or unlawful, depending upon
whether the conduct which the boycott is designed to bring
about 1s conduct which the group is reasonably and properly
interested in having brought about. .

Even if there is any element of a primary boycott in the
refiners’ refusal to deal with brokers or warehousemen
whose conduct or method of doing business promotes or
cloaks violations of the principles to which the refiners had
subscribed or encourages frauds against the refiners them-
selves, such a policy is clearly justified in the light of the
conditions which it was designed to correct.

4. Miscellaneous activities designed to render effec-
tive the hasic agreement that sugar should be sold only
upon open prices and terms without discrimination among
customers.

The action taken by the refiners (1) in refusing to deal
with water carriers who refused to anmounce openly their
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rates and terms or who violated their openly announced
rates and terms by the granting of rebates or concessions,
(2) in guarding against participation by buyers, brokers or
warehousemen in rates paid by refiners on shipments of
their own sugar by private charter, and (3) in refusing to
deal with trucking concerns affiliated with buyers, brokers
or warehousemen or trucking concerns unwilling fo sign
non-rebating agreements, was, it is submitted, clearly justi-
fied under the same principles as those discussed in detail
in connection with the subject of regulations affecting brok-
ers and warchousemen. The measures taken were both
appropriate and necessary to prevent violation by the re-
finers’ own agents of the basic principle of open prices and
terms without discrimination among customers.

Transiting and diversion for the purpose and with the
effect of defeating the refiners’ openly announced freight
applications obvionsly involve a fraud upon the reliner if
done without his consent, and, if consented to by the re-
finer, equally clearly involve a violation of the basic prin-
ciple of open prices and terms, without discrimination
among customers. In either event, the action taken by the
refiners was, it is submitted, clearly justified for the rea-
sons set forth in our discussion of the legality of the basic
principle.

Similarly, the recommendations made by the Institute
and the action taken by the refiners with respect to such
subjects as tolling contracts, used bags, private brands,
long-term contracts, pool cars and cargoes and the like were,
it is submitted, entirely proper and lawful as reasonably
necessary and appropriate to give effect to the basic prin-
ciple. In connection with each of these subjects, there ex-
isted opportunities for discriminatory practices, which, un-
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less guarded against, would have nullified in large part the
carrying out of the basic principle adopted by the refiners.
For the reasons developed at length in our discussion of the
facts, all of these subjects constituted vehicles for the grant-
ing of “smokeless rebates”. Unless the refiner’s practice
with respect to each of these subjects was openly announced
and his terms and conditions made equally available to all
of his customers, discrimination was inevitable. The grant-
ing of special terms and conditions with respect to these sub-
jects to some but not all of his customers amounted to a
preferential treatment equivalent to the granting of a
straight rebate or price concession. If the refiners were
justified in refusing to grant discriminatory price conces-
sicns to favored customers, they were, it is submitted,
equally justified in refusing to grant to favored customers
special terms and conditions which they did not or could
not, as a practical matter, grant to all of their customers
without discrimination.

c‘

THE ACTIVITIES OF DEFENDANTS DESIGNED TO
EFFECT MORE ECONOMIC METHODS OF PRODUCTION
AND DISTRIBUTION DID NOT CONSTITUTE AN UNDUE
OR UNREASONABLE RESTRAINT OF TRADE.

The activities of this type held by the Trial Court to
constitute an unlawful restraint of trade consisted of the
exchange of certain statistical information not disseminated
among the purchasing trade at large and the elimination
of various consignment points throughout the country.
Both activities were, it is submitted, entirely lawful and
proper under the principles laid down by this Court in
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the Maple Floorféng, Cement and Appalachian Coals cases,
supra. |

The collectioni and dissemination of statistical informa-
tion by the Institute is condemned by the Trial Court solely
on the ground that buyers were prejudiced by their failure
to receive all of ’Lhe information collected by the Institute
and disseminated among the refiners.

That the staf,tistical information which the Institute
failed to make generally available to the purchasing trade
was of no interest or value whatsoever to buyers and that
buyers were in no way prejudiced by their failure to re-
ceive such information is, it is submitted, clearly established
by the evidence reviewed in connection with our discussion
of the facts. In the absence of such prejudice there can
be no reason for condemning either the statistical activities -
of the appellants, or their failure to give all of such statis-
tics to the buyers. The statistical information gathered
and disseminated by the appeliants served to promote intel-
ligent and econornic competition.

The elimination of unnecessary consignment points
throughout the country constituted, in a sense, a “restraint”
of competition. The type of competition thus restrained,
however, was, as shown by our discussion of the facts,
wasteful and uneconomic, productive of no real benefit to
the purchasing trade. .

The unnecessary duplication and multiplication of con-
signment points at a tremendous cost to the industry, 2
cost ultimately borne by the buying public, is not, we sub-
mit, the type of competition beneficial to the public interest,
which the Anti-Trust Laws were designed to foster and
protect.
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CONCLUSION.

The fundamental issue presented for decision in this
case is whether competitors may, without violation of the
Sherman Anti-Trust Act, take such concerted and effective
action as is necessary to avoid wasteful methods, to protect
themselves against fraudulent and dishonest practices, to
abolish unfair and secret discriminations, and to promote
open and economic competition.

The activities of the Appellants which are under review
here were undertaken, with the approval of the Attorney
General of the United States, in an honest endeavor to
accomphsh the foregoing purposes. We believe the kind
of competition fostered by the activities of the Sugar Insti-
tute is the kind of competition the Sherman Act is intended
to protect, and that it would defeat the purposes of the Act
to hold such activities unlawful.

If the Act is held to forbid such activities as those of
the Sugar Institute, effective concerted action to remedy
the abuses of unfair, dishonest and uneconomic competition
will be rendered impossible, and the business and industry
of the country must be surrendered to all the evils which
are inherent in the system of secret discriminations and
fraudulent and wasteful practices which afflicted the sugar
trade before the Institute was organized.

For the reasons above stated and upon the authority
of the cases cited, it is respectfully submitted that the
decree of the District Court should be reversed in the
particulars assigned as error in this brief.

Jouxn C. IHicaixns,
Solicitor for Appellanis,
Svrrivan & CroMweELL, '
Epwarp J. McGraTTY, JR.,
Of Counsel.
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