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OCTOBER TER~I, 1924 

1\.1APLE FLOORING MANUFACTURERS 

Association et al. 
v. 

UNITED STATES OF AMERICA 

No. 342 

REPLY BRIEF ON BEHALF OF THE UNITED STATES 

STATEMENT OP' CASE 

(Italics in quotations are ours, if not otherwise stated) 

This is an action brought by the United Stn.tes 
against the Maple Flooring Manufacturers As~o
ciation and its several members to enjoin an alleged 
violation of the Sherman Antitrust Act. The orig
inal bill was filed on March 5, 1923, and it alleges 
in substance that the defendants, who manufacture 
a very large per cent of the maple, beech, and birch 
flooring marketed in the United States, fix minimum 
prices upon such commodity, and control its produc
tion and prices in the market by the observance of 
provisions contained in the plan of the association, 
which provide for the computation and distribution 
among the membership of alleged a veragc costs, 
being in fact agreed minimum prices, for the 

U2.21-24t-1 



adoption and distribution of freight rate books, 
for an open price reporting plan, and for meetings 
of the members of the association. (Vol. I, pp. 1-12.) 

For the reasons fully set forth in its opinion, a 
decree was entered by the District Court in favor 
of the Government (Vol. 1, pp. 52-60), wherein it 
was adjudged that the articles of association and 
activities thereunder were violative of the said 
Antitrust Act; and it was ordered that the associa
tion be dissolved, and that the defendants and their 
agents be enjoined from further engaging in the 
practices specifically described in the bill and also 
in the decree (Vol. I, pp. 60-61). Defendants as
signed errors, and prosecuted an appeal to this court. 

BRIEF AND A.RGUMENT 

The record is a voluminous one and contains a 
vast amount of evidence that is believed to be imma
terial; and only such_ points will be discussed and 
vidence cited as '"ill be sufficient to clearly show the 

principles ai1d proof upon which the decree of the 
court below was rested. 

I 

Percentage of the commodity produced and con· 
trolled by the defendants 

\Vith but three exceptions the plants of the defend
ant corporations are located in the States of Michi
gan and \Visconsin; and the evidence shows that the 
maple flooring industry is centered in those two states. 
Some time before the hearing the defendants took the 
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deposition of Edward B. Gordon, who is on the Re
search Staff of the Bureau of Business R esearch of 
Harvard Uruversity; and Mr. Gordon testified that 
he had searched through the several govcrnmentn.l bu
reaus a.t \Vashington for statistics showing who were 
engaged in the production of maple flooring, but was 
unn.ble to obtain any information upon the subject. 
However, he \'ltlS finally referred by t he Chamber of 
Commerce of the United States to H endricks' Com
mercial Register; and from that he took a list of those 
eng~ged in the manufacture of maple, beech, and 
hfrch flooring whose names did not appear in a list 
prepared by ~Ir. Keehn, the secretary of the asso
cjation; and the t\VO lists, one prepared by Mr. 
Keehn and the other by fi.fr. Gordon, which together 
purport to show the nonmembers of the associa
tion engaged in the business, were filed as Exhibits 1 

and 2 to 1\fr. Gordon's deposit ion. (Vol. II, pp. 
626-7 .) To secure accurate data as to the produc
tion of such flooring in l\!lichigan and \Visconsin the 
GoYernment subpcenaed representatives of the sev
eral manufacturers appearing upon these lists whose 
factories are located in those states. And there ap
pears in the record, either by way of evidence gfrcn 
by such representati\·es or by stipulation, the 
quantity of flooring produced for the yea.rs 1918-
1922, inclusive, by such manufacturers. Sec Vol. 

I, pp. 83- 88, 91-94, 96-98, 119-120, 137, n.nd 140-142. 

From the data thus obtained and that contained in 
the barometers issued by the association, which show 
the amount of lumber produced by the members of 
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the association, and information obtained from other 
manufacturers appearing in the lists filed by :Mr. 
Gordon in response to questionnaires sent out by the 
Department of Justice, l\fr. Hughes, an agent for 
the Government, computed the amount produced by 
members of the association and by nonmembers re
spectively, and the percentage produced by the 
members, and filed as Government Exhibit 68 a 
statement showing the result of his calculation. 
(Vol. II, pp. 798-802.) His calculations appear in 
Vol. IV, p. 518, side ·pp. 3553-3708, a number of 
side pages not being printed. Without going into 
details, it appears from these estimates that the 
percentage of production of maple, beech, and birch 
flooring in the United States by members of the 
association for the years mentioned is as follows: 
1918, 78.13; 1919, 78.93 ; 1920, 75.23; 1921, 
71.0%; and 1922, 70.03 . Average for the five 
years, 74.23. (Side p. 3556.) 

In Michigan the production of members was: 
1918, 96~ ; 1919, 943; 1920, 923 ; 1921, 92o/oi 
and ~922, 923. Average, 93%. (Side p. 3553.) 

In vVisconsin the percents produced by the 
members were: 1918, 47%; 1919, 70%; 1920, 42%; 
1921, 31% ; and 1922, 493. Average, 50.83. (Side 
p. 3554.) 

The production in :Michigan is so much greater 
than that in vVisconsin that the percentages of pro
duction by the members in the two states were: 
1918, 91.63; 1919, 89.33; 1920, 8~ .6% ; 1921, 82.7%; 
and 1922,. 82.83. Average, 85.8%. (Side p. 3555.) 
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Mr. Hughes' estimates show the quantities pro
duced in each of the several states. The defendants 
filed as Exhibit CC a list which also shows the 
production by nonmembers by states. (Vol. IV, pp. 
831-833.) A comparison of the estimates will show 
no great difference, the def end ants' tables more 
generally showing less production by nonmembers 
than the estimates made by J\.1r. Hughes. 

In the petition filed by the association in 1915 ·with 
the Federal Trade Commission it was said that the 
members of the association "represent about seventy 
per cent of the industry." (Vol: III, p. 76.) 

A petition to the President of the United States 
with reference to the Canadian duty on flooring, 
which was incorporated in the l\Iinutes of the l\t!eelr 
ing held March 22, 1923, stated that the member,s 
of the Association produce about seventy per cent 
of all Maple, Beech, and Birch flooring manufactured 
in th~ United States (Vol. IV, p. 507), and the 
answer to a questionnaire sent out by the Depar~ 

ment of Commerce, which was in'corporated in the 
Minutes of the General l\feeting held April 20, 1922, 

stated that the members of the Association represent 
about 70% of the productive capacity of the industry. 
(Vol. III, p. 166.) 

These figures are conclusive evidence that the 
industry is wholly dominated by t he association. 
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II 

Plan under which the association was opcl'a.ting when 
hill was filed 

The articles of association under which the defend
ants were opetating when this action was begun pur
port to run from January 11 1922, to January 1, 1925, 

and are filed as Government Exhibit 8. (Vol. III, 
pp. 64-74.) The parts of this plan which appear 
material are as follows: 

It declared·, among other t hings, that its object was 

"to exchange information concerning the character 
and nature of actually completed and closed business 
transactions of its members; to collect and dissemi
nate statistics concerning the flooring industry"; 
but it was declared that the association should not, 
either directly or indirectly, fix, regulate, or control 
the price, output, purchase, or sale of flooring, or 
attempt to do so. (Vol. III, p. 64.) The officers are 
a president, a vice president, a treasurer, a secretary, 
a.nd a board of trustees, which board consists' of the 
president , vice president, and treasurer, and fourmem
~ers elected by the association. (Vol. III, p. 65.) The 
board of trustees is vested with practically all of 
the governing powers (p. 66). It is provided that 
an annual meeting for the election of officers shall 
be held on the third vVednesday in January of each 
year, and that regular meetings shall be held on the 
third 'Vednesday of April, July, and October, and 
that special meetings may be called by the president 
or by a majority of the board of trustees, and that a 
meeting of the board of trustees may be held at any 
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time called by the president or by a majority of the 
board (p. 67) . 

Article XIV, which relates to cost of production, 
reads as follows: 

SECTION 1. The sound business principle 
advocated by the Federal Tra<le Commission 
that manufacturers should carefully consider 
the question of cost in manufacturing and 
selling their product is recognized by the Asso
ciation as the only scientific method of con
ducting the business of manufacturing and 
marketing l\1aple, Beech, and Birch flooring. 

SECTION 2. For the purpose of furnishing to 
its members information regarding the aver
age cost of manufacturing and marketing 
~1aple, Beech, and Birch flooring, Surveys of 
Cost.a to ascertain such average cost shall be 
made from time to t ime by the Association, 
and such Surveys of Costs shall be filed with 
the Federal Trade Commission at 'V ashington, 
D. C. 

SECTION 3. In the judgment of the Asso
ciation the following fundamental elements 
enter into and determine the average cost 
of l\1aple, Beech, and Birch flooring to the 
manufacturers when manufactured, sold, and 
delivered F'. 0. B. cars at the flooring plant : 

(a) The actual market value of the raw 
material, as established from time to time by 
current sales of rough flooring lumber on the 
open market; 

(b) The average cost and expense of manu
facturing, selling, and delivering flooring F. 
0. B. cars at t he flooring plant;· 
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(c) Interest on the capital actually invested 
in t he flooring business at the rate of six per 
cent per annum; 

(d) Annual depreciation of plant as is 
usually allowed by the United States Govern
ment; 

(e) The usual overhead charges in carrying 
on the flooring business; and 

(f) A reasonable a llowance· to proYidc for 
contingencies and unf orescen hazards incident 
to manufacturing operations. This a llowance 
is estimated a t five per cent of the average 
total cost of l\1n.pic, Beech, and Birch flooring 
when delivered F. 0. B. cars at the flooring 
plant. (Vol. III, p. 69.) 

\Vith reference to statistical reports, it is provided 
in Article XV as follows : 

SECTIO:'IT 1. In order that the relations of 
supply and demand and the statistical con
ditions existing from time to t ime in the 
l\i! aple flooring industry m ay be known, the 
following statistica.l monthly reports shall be 
made to the Secretary by ca.ch member of the 

1 Association on or before the 5th day of each 
month: 

(a) Report of Stocks on Hand of Maple, 
Beech, and Birch Flooring at t he end of the 
previous month. 

(b) Report of Unfilled Orders on Hand for 
:Maple, Beech, and Birch Flooring at the end 
of the previous month. 

(c) Report of the amount in feet of Ship
ments made during the previous month of all 
kinds of l\.1aplc, Beech, and Birch flooring for 
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use within the United States, except l\1aple, 
Beech, and Birch Flooring purchased from 
other members of this Association. 

(d) Report of Production of l\1aple, Beech, 
and Birch Flooring during the previous month. 

(e) Report of New Orders Booked for :Maple, 
Beech, and Birch Flooring during the previous 
month. 

(J) Report of Average Prices Realized · 
F. 0. B. flooring plant after deducting freight, 
for H" x 2 ~" face Clear, No. 1 and Factory 
l\1aple Flooring, standard grades and lengths, 
sold during the .previous month. 

SECTION 2. In addition to the foregoing 
monthly reports, each merriber of the Associa
tion shall send to the Secretary promptly at the 
end of each week a report of all sales made 
during that week of 1Uaple, Beech, and Birch 
Flooring. These weekly sales reports shall state 
the quantity, kind and grade of flooring sold, 
the delivered price sold at, the average freight 
rate to destination of shipment, and the com
missions paid, if any. (Vol. III, p. 70.) 

The Association adopted a trade-mark for the use 
of its members, and the articles set forth a trade
mark agreement whereby the member is permitted to 
use the trade-mark as long as he retains his member
ship, but such right shall cease immediately upon his 
ceasing to be a member. Every member is given a 
number which appears on the trade-mark for identifi
cation. Each member agrees that he will maintain 
the standard grades which the association may from 
time to time establish, that an inspector shall have 
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the right to visit t.he plant to see thnt the gra<les are 
properly maintained and to protect t he association 

against drunage shall the member fail to maintain 

t he standard fixed; and u. license fee of fifty dollars is 
paid for the use of the right to use t he trade-mark. 
(Vol. III, ·pp. 72-73.) The members are required to 
pay to the association t he following amounts: 

1. All ne"v members a<lmitte<l after l\:Iay 1, 
1922, are required to pay for the benefits 
which "they will enjoy from the Association 
trade-mark" the additional sum of $100 for 
each matcher insta lled for the ma.nufacturing 
of flooring, which is a part of the Advertising 
Fund. (Vol. III, p. 65.) 

2. Each member pays a fee of $200 for eac:h 
matcher, ''"hich constit utes a fund called "The 
membership fee fund ." (Vol. III, p. 68.) 

3. Each member pays 25c per M feet on 
all flooring shipped, except flooring purchased 
from other members, 'vhich goes into the 
"Expense Fund" to provide for the current 
running expenses of the association. (Vol. 
III, p. 71.) 

4. Each member pu.ys l Oc per :M feet on all 
Hooring shipped, except flooring purchased 
from other members, which goes into the 
"Advertising Fund" (p. 71). 

5. An a.nnual fee is pn.icl by ca.ch member of 
$50 as a license for use of trade-mark which 
also becomes a part of t_he " Advertising 
Fund" (p. 73). 

These articles of association were t~ctually adopted 

some time in l\.1arch 1922 but ·were dated back to 
' ' 
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Janua1y 1, but the former association functioned up 
to the time of their adoption. (Keehn, Vol. I, pp. 
78-79.) 

III 

Previous articles of association under wbich manu
facturers of maple arnl hee.ch flooring operated 

So far as the record shows the first ::tssociation V{as 
organized in 1905, with headquarters in Chicago. 
The members of that and subsequent associations 
manufactured maple, beech, and birch flooring, and 
some of them also manufactured oak flooring . The 
association of 1905 continued until 1907or 1908, when 
it was succeeded by another association, the articles 
of which expired about 1909. That association \.va.s 
succeede~ by another which lasted until either 1911 
or the fall of 1912, when a successor was organized. 
The articles of that association bear date as of 
January 1, 1913, and are filed ·as Govenrment 
Exhibit 1, being the first articles of association 
introduced. (Keehn, Vol. I, p. 72.) 

There are twenty-two manufacturing companies 
who are made defendants, and they constitute the 
membership of the present association. Of these 
twenty-two members sixteen were members of the 
association which began to function January 1, 1913. 
There were thirty members of that association. 
(Keehn, Vol. I, p. 73.) Among other objects men
tioned in those articles were " to exchange inf orma
tion; to collect and disse~inate statistics concerning 
the flooring industry." The officers and their duties, · 
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and the meetings specified, were substantially the 
same as those provided for in the present articles of 
association. 

A special fund was created by those articles, which 
was deposited as a guaranty that the member would 
carry out all of its obligations and if it failed to do 
so its share of the special fund was forfeited. (Vol. 
III, p. 5.) There was also created a general fund; 
and for the purpose of securing moneys for that fund 
an assessment of $3 per M feet was levied each month 
on "all shipments during that month in excess of 
the allotted percentage set opposite the signature 
of each member"; and it was provided that .from 
such fund each member who had ~hipped during 
the month less than its allotted percentage should 
be paid $3 per M feet on the quantity undershipped 
down to 75% of its allotment, and if a member 
shipped less· than 75% of its allotment during any 

one month, it should receive $3 per M on the deficit 
down to 75% of its allotment, and that the balance 
should be held until the end of the year; and if 
at the end of the year it had shipped 75% of its 

!
allotment for the year it would be paid the balance, 
but if it had failed to ship as much as 75% of the 

lallotment the amount retained would belong to the 
Association. (Vol. III, p. 6.) 

It was provided that each assessment for that fund 
should be paid within five days after the assessment 
had been made and notice given, and if any member 
failed to pay his assessment within thirty days the 
trustee should draw upon the member's share of the 
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Special Fund, and if the amount was not restored to 
the Special Fund by the member within ten days 
after notice he should cease to be a member of the 
Assocjation, and should forfeit all interest in both the 
special and general fund. (Vol. III, p. 6.) It was 
further provided that daily reports should be made 
by each member of the association to the secretary 
at the close of business of all deliveries and ship
ments of all kinds of maple, beech, and birch floor
ing for use within the United States, except that 
purchased from other members; and it was specified 
what such reports should include. (Vol. III, p. 7.) 

These articles of association were continued with a 
few modifications for three additional years until 
January 1, 1919. (Keehn, Vol. I, pp. 74-75.) The 
articles in effect during that period are filed as Gov
ernment Exhibit 2 (Vol. III, pp. 14-21) . Of the 
twenty-two members of the present association seven
teen were members during the existence of those 
articles of association, the membership then being 
twenty-eight. (Keehn, Vol. I, p. 75.) Those articl~ 
were succeeded by another set, which went into effect 
on January 1, 1919, and continued for si.x months, or 
until July 1, 1919. Those articles are filed as Gov
ernment Exhibit 3. (Vol. III. pp. 25-32.) They 
contain precisely the same provisions as to 
allotment and statistical reports as those contained 
in the preceding articles (Vol. III, pp. 30-31), but 
a different method was provided for raising the 
special fund (Vol. III, p. 29). Twenty-one members 
of the present assoc1ation were members of that 
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association, which consisted of twenty-nine mem

bers. (Keehn, Vol. I , p. 76.) Ot her articles of asso
ciation were adopted and went into effect July 1, 

1919, to be effective until July 1, 1922 (Vol. III, pp. 
37-44) ; but lVIr. Keehn te~tifies that the allotment 

feature was discontinued on :Nlarch 31, 1920, and that 
there has been no general fund or allotment payments 

since that date. But, strange to say, there wns no 

minute ma.de by t he association or by the boa.rd of 
trustees showing such fact. On bein.~ questioned 
by the court, the witness claimed t hat they took this 
action on advice of counsel, but admitted that be 
thought there was nothing in the minutes to show 
such fact. (Vol. I , pp. 76-78.) Instead of the articles 

adopted J uly 1, l 919, being continued to July 1, Hl22, 

as\vas contemplated, a.s above stated the articles now 

in effect were adopted in l\Iarch, 1922, but were dated 
back as effective January 1, 1922. In the meantime, 

however, a draft of articles was made, and was signed 
by a large number of the manufacturers, which pur

ported to extend over the period from October 1, 

1921, to July 1, 1922 (Gov. Ex. 5, Vol. III, pp. 49-

56) ; but Keehn says that they did not go into effect 
because not signed by three or four of the manufac

turers (Vol. I , pp. 78-90). Although Keehn says 
that the allotment feature was discontinued March 

31, 1920, yet it lcill be noted that in this tentative drqft 
that feature was retained, but instead of collecting t hree 

dollars per thousand on excess production, and pay
ing the same amount on over-production, the amount 
to be collected and paid was four dollars per thou-
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sand. (Vol. III, pp. 54-55:) If all but three or four 
of the members were willing to sign articles contain
ing such an agreement to extend from October 1, 

1921, to July 1, 1922, it can hardly be believed that 
tbe allotment feature ceased on l\farch 1, 1920, 
especially in view of the fact that no record of any 
such action was made. 

The fact of the matter appears to be that for some 
reason not disclosed by the record, the operation of 
tbe allotment articles was suspended for a period of 
18 months from l\larch. 31, 1920, until October 1, 
1921, so far as the collection and distribution of the 
General Fund was concerned. This is established 
by a number of letters in the record. A letter dated 
Nov. 22, 1920, from \VilJiam Horner to Mr. Keehn 
stated: 

\Ve note IJ y your report of the General 
Meeting that you do not mention the resolu
tion regarding the allotment plan at all. 
Please advise us by early mail, if you intend 
to put the allotment plan into force im
mediately or if this is to be held in abeyance 
for the present. (Vol. IV, p. 560.) 

~fr. l{eehn's answer dated November 29, 1920, 
said: 

The question of resuming the allotment 
payments, which have been held in abeyance 
since :March 31st, will be taken up by cor
respondence with the Trustees and the entire 
membership in time so that some definite 
action can be taken at the next general meeting 
to be held on December 22d. (Vol. IV, p. 560.) 
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But another letter from ~fr. Keehn to \Villiam 
Horner dated December 31, 1920, shows that the 
meeting on the 22d was a "mixed-up mess'', and that 
nothing was accomplished. (Vol. IV, pp. 560-5Gl.) 

Apparently nothing more was done about the matter 
until the proposed Articles of Association dated Octo
ber 1, 1921 were under consideration, when under 
date of September 1, 1921, Mr. Keehn sent to each 
member a copy of the proposed revised articles, 
stated the changes incorporated in them, and in 
explanation of the allotment articles stated : 

It would seem that the allotments as agreed 
upon in our present Articles of Association, 
which allotments were to be in force from July 
1, 1919 to July 1, 1922, should govern from 
October 1, 1921 to July 1, 1922, because each 
member has already agreed to his allotment 
to run to July 1, 1922, and if we begin changing 
allotments, there will be no end to it. Inas
much as the allotments were suspended from 
April 1, 1920 to October 1, 1921, a period of 
18 months or one-half of the three-year period 
originally agreed upon, there should be no 
particular hardship on any member to reinstate 
his allotment from October I, 1921 to July 1, 
1922, being the nine months remaining of the 
three years originally agreed upon. (Vol. 
III, p. 61.) 

The proposed Articles of Association of October 
1, 1921, apparently did not actually go into effect 
because of the refusal of the Nicholas & Cox Lumber 
Company and of the Holt Hardw~od Company to 
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JOIIl with the other members who had expressed 
themselves in favor of reinstating t he allotment 
feature, unless their allotted ratios in M feet were 
readjusted to be in harmony with the volume of their 
production and shipments during o. more recent period 
than the one used in basing their allotted percentages, 
(Vol. III, · p. 63.) In one respect, however, the 
allotment feature of the July 1, 1919, Articles of 
Association was actively in force and enforced until 
the present Articles of Association were adopted, 
as the first-named articles provided by Article XVI 
that: 

An Expense Fund to proyide for the current 
running expenses of the Association shall be 
established and maintained by the payment, 
as often as required Ly the Board of Trustees, 
of assessments levied upon the members of 
the Association of Twenty-Five ($25.00) Dol
lars per each one (13) per cent. allotted to 
each member under these Articles of Associa
tion. (Vol. III, p. 31.) 

The Special Fund or Guarantee Fund by Article 
XIII of the 1919 Articles was also based on the 
allotted established percentages, ~nd no change was 
made in the Special Fund or in the method of pro
viding for the current running expenses of the Asso
ciation, except in the case of one new member, until 
the 1922 Articles were adopted (Vol. IV, pp. 481-482.) 

The provisions relating to determining average 
cost appeared for the first time in the proposed 
Articles of October 1, 1921, in practically the same 

16221--'lH-2 
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form as iu the Articles un<ler \vhich the Association 
is now operating, except that the principles stated 
'.Yere recognized and adopted as the only scientific 
method of conducting the business of manufacturing 
and marketing .i\laple, Beech ::md Birch flooring. 
(Vol. III, pp. 53-54.) 

There was an effort on the part of the witness 
Keehn, who is secretary of the defendant association, 
to make it appear that an entirely different associa
tion operated under each one of the plans above 
described; but he vvas forced to admit that he was 
the secretary of all the associations; that each one 
functioned until the articles of its successor were 
adopted; and he did not deny that the office was 
continued at the same place; and, as above shown, 
nearly all the members of the present association were 
members of each one of its predecessors. (Keehn, 
Vol. I, pp. 73-76.) The continuity of these associa
tions is also undisputably shown in Keehn's cross
examination. (Vol. I, p. 143.) 

IV 
1\Ilnimum price- }llan and minimum price basis 

In addition to the articles of association above 
described, on August 27, 1915 (Gov. Ex. 10, Vol. 
III , pp. 76-78), a petition dated July 14, 1915, was 
filed with the Federal Trade Commission, and on 
June 27, 1916, an agreement between the petitioners 
designated as a "1\ilinimum Price Plan," to which a 
copy of the petition was atta:ched, was also filed with 
the Commission. (Vol. III, pp. 78-81 and Vol. IV, P· 



19 

798). The signatures of twenty-eight manufacturers 
were attached to the petition, and the signatures of 
twenty-three were attached to the pbn. Fourteen 
of the defendants signed both the petition and the 
plan. The plan provided for an amendment to the 
articles of association, to be operative from July 1, 

1916, to November 1, 1917, and Article I of the 
proposed amendment provided that: 

Pursuant to the petition dated July 14, 1915, 
which the l\Iaple Flooring iVIanufacturers' 
Association submitted to the Federal Trade 
Commission at Washington, D. C., on or 
about the 27th day of August, 1915 (a copy of 
which petit ion follows this supplemental agree
ment), the members of t he l\:In.plc Flooring 
l\.Ianuf acturers' Association hereby agree to 
establish minim'l..lm prices j or the sale of J'laple, 
Beech, and Birch Ji'looring, and agree not to sell 
any illaple, Beech, or B irch Flooring cluring the 
period beginning July 1, 1916, and ending 
N overnber 1, 19 I 7, below such rm'nim.wn 7>rices. 
(Vol. III, p. 78.) 

Article II provided that in order that the minimum 
prices might be fair and reasonable, the actual average 
cost of flooring should be determined by the following 
elements, to wit: 

(a) The actual market value of the l'aw 
material; 

(b) The average cost and expense of manu
facturing and selling flooring; 

(c) Interest on the capital actually im·ested 
in the flooring business at t he rate of five (5) 
per centum per annum ; 
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(d) Annual depreciation of Plant; and 
(e) The usual overhead charges incurred in 

carrying on the flooring business. (Vol. III, 
pp. 78-79.) 

Article III provided that minimum prices should 
from time to t ime be established under the agree
ment, but that they should not exceed an amount 
which would give the member an average net profit 
over the average actual cost to be determined, in 
excess of ten per cent. 

By Article IV a scale of minimum prices to be 
observed until altered was established. 

By Article V the members were prohibited from 
selling during the period mentioned flooring at less 
than the minimum prices established, or to be estab
lished, and it was provided that if any member should 
sell for less than the minimum price, it should pay 
to the association a sum equal to 10% of the amount 
received for the lumber so sold. 

By Article VI each member was required upon the 
request of the secretary to furnish a report showing 
its sales and to whom, and the prices at which made; 
and the secretary was given the right to examine the 
records of the members. 

Article VII provided that if a member had on 
hand flooring which it was unable to market at the 
minimum price, or to any other member of the asso
ciation without regard to such price, it should offer 
the flooring to the members through the secretary; 
and in case it was bought by a member, it should not 
be resold by the purchaser at a price less than the 
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minimum; but if not bought by some member within 
thirty days, then the owner might sell the flooring in 
open market at any price, not less than the price at 
which he offered it to the members of the association; 
and that if a member should violate such provision 
he should pay the association a sum equal to 10% 
of the amount received for the lumber. 

Article VIII provided that if a member did not 
pay the 10%, the secretary should cause the same 
to be paid from any funds standing to the credit of 
such member. The agreement was signed with the 
understanding that it should be signed by all the 
members, and that it should be filed with the Federal 
Trade Commission. (Vol. III, pp. 78-81.) The 
petition was attached to copies of different plans, 
and appears in the record [I] Vol. III, pp. 76-78; 
(2) pp. 82-84; (3] pp. 89-91; and [4] pp. 95-97. 

As stated in the following paragraph from the 
report of the Market Conditions Committee (the 
functions of which committee are explained in detail 
hereinafter on p. 126) dated June 22, 1916, the Mini
mum Price Plan Agreement was finally signed by all 
the members, and became effective from July 1, 1916, 
until November 1, 1917: 

l\tlnlmum price plan 

The Special Committee is indeed happy to 
report that lVIr. I. N. Bushong, of the Korth
western Cooperage & Lumber Company) at
tended the meeting and signed the :Minimum 
Price Plan Agreement in behalf of his company. 
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The lVIinimum Price Plan Agreement is, there
fore, consummated, and will take effect July 
1st, HH6, as telegraphed yesterday. The du
ration of the agTeement is from July 1, 1916, 
to November 1, 1917. As the time between 

·now and July l st is quite short, and as members 
may have quotations out which they may not 
hear from before July 1st, it is understood that 
any bona fide outstanding quotations may be 
protected up to July 10th. (Vol. IV, p. 480.) 

Even at the time they first adopted and operated 
under the lVIinimum Price Plan, some of the defend
ants were rather uncertain as to its legality, or per
haps quite certain as to its illegality. Under date of 
September 1, 1916, t he East Jordan Lumber Com
pany advised l\1r. Keehn that in the opinion of their 
attorneys the plan was in direct violation of the 
Federal Statutes and also of the Michigan Statutes 
(Vol. IV, pp. 545-546), but this difficulty was ingeni
?usly answered by Mr. Keehn in bis reply dated 
September 7, 1916, part of which reads as follows: 

Replying to your letter of the 1st, the sub
mission of the l\1inimum Price Plan to the 
Federal Trade Commission takes care of all 
legal questions pending the reply of the Com
mission, and if the Commission decides that 
the Plan is not legal, they will, no doubt, tell 
us to discontinue its operation. 

When the Plan was under consideration, the 
Association requested its attorney, Mr. New
man, to handle the legal details, and it was 
understood that the members of the Associa
tion would leave it to him instead of each mem-



ber consulting his own attorney. If all the 
members submitted all Association questions 
to their attorneys we would have such a diver
sity of opinion that nothing could be accom
pli::die<l, an<l for that reason it has been an 
advantage to the Association to have an able 
attorney like Mr. Newman to advise us. 

Inasmuch as the Jllinimum Price P"lan is a·n 
amendment to the Artfrles of Association, and is 
consequently now a part of that contract, all I can 
·do, it seems to me, is to send a copy of your 
letter to the Board of '.I'rustees. (Vol. IV, 
p. 546.) 

~Ir. Keehn's letter of September 7, 1916, also shows 
that 'the problem had been presented by the 'Visconsin 
members of making the affidavit required by the 
laws of that State in answer to the question" whether 
such corporn.t ion has entered into ::my combination, 
conspiracy, trust, pool, agreement, or contract," etc., 
and although l\1r. Keehn first stated in a letter dated 
January 17, 1917, that the affidavit could not be 
signed while a corporation was a party to the l\1ini
mum Price Plan, this difficulty was also solved, and 
under date of February 7, 1917, l\fr. Keehn advised 
the Foster-Latimer Lumber Company that inasmuch 

,as the Association had never received the approval 
of the Federal Trn.de Commission to the . l\1inimum 
Price Plan, and as the matter was still pending, the 
Plan had never been consummated and had never 
been in effect. The Foster-Latimer Company never
theless made its report to the State with t he notation: 
"'Ve are members of ~la.ple Flooring l\Innufacturers 
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Association and all matters pertaining to that organi

zation are submitted to Federal Trade Commission." 
(Vol. IV, pp. 546-548.) 

The original l\1inimum Price Plan was extended 

from November 1, 1917, to January 1, 1919, to run 

concurrent with the duration of the allotment 

articles, by a resolution adopted at the meeting held 
July 20, 1917, in accordance with a recommendation 

of the Market Conditions Committed. (Vol. IV, 
pp. 436-437 .) 

In a letter to members dated October 14, 1918, 

l\fr. Keehn stated that the a llotment contract and 
l\1inimum Price Plan would both expire by limitation 
on December 31, and made the following suggestions 
as to the renewal of the Plan : 

6. The .M. P. P . to be rewritten to include all 
modifications adopted to date and its duration 
to run concurrent with the Allotment Articles. 

It w·ould be my thought not to incorporate 
the Allotment Articles and the M. P. P. in 
one document, but t o have the 1\1. P. P. sup
plemental to the Allotment Contract as at 
present, so in case the Federal Trade Commis
sion should advise the cancellation of the 
M. P. P. it can be done without disturbing the 
Allotment Contra.ct or vice versa. (Vol. IV, 
p. 444.) 

The plan was accordingly revised as of January 1, 

1919, to be in effect from J anuary 1 to July 1 of 
that year; and it was recited that the revised plan 
was made pursuant to the petition filed with the 
Federal Trade Commission on July 14, 1915. (Vol. 



III, p. 84.) This plan contained the same provisions 
as the former, with the addition. that each member 
might register special representatives; who were re
quired to be wholesalers or commissioned salesmen, 
and whose registration should be confidential, and 
that a concession of one dollar per thousand might 
be made to such representatives, and further, that a 
list of wholesalers and commission men should be 
adopted to whom a. like concession might be made 
as soon as such list should have been published to 
all the members of the association, and that nomina
tions for registration should be made in writing to the 
secretary by members of the association, and all 
nominations should be bulletined to the members by 
the secretary, and if no objections were filed within 

ten days the registration should automatically become 
valid. Thus a favored class of dealers was provided 
for. (Vol. III, pp. 88-89.) 

The :Minimum Price Plan was continued after 
July 1, 1919, and was finally vacated by the follow
ing resolution adopted at the Annual l\feeting held 
February 12, 1920: 

l\1. P. P. Vacated.-On motion, the fol
lowing resolution was adopted by unanimous 
vote: 

" \Vhereas the l\finimum Price Plan was 
submitted to the Federal Trade Commission 
for its approval on June 27, 1916, and the 
Commission has taken no action with respect 
to the same, neither approving nor disapprov
ing the Plan; and 
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" \Vhereas said Plan bas ne,·er been en
forced by t he Associat ion; 

" Therefore be it resob:ed, That said 'Mini
mum Price Plan and all resolutions relating 
to the same, be and they are hereby Yacated." 
(Vol. IV, p. 529.) 

This action ~Nas undoubtedly tu.ken because re
commendations or agreements as to mJninium prices 
were a futility in February, 1920, as the annual 

report of the Secretary which was read at the meet
ing before the resolution quoted above was adopted, 

commented at length upon conditions in the in
dustry, and then stated t hat the t ime ,~·as rapidly 

approaching, if it had not urriYed, when concerted 
action should be taken by the Association to stabil
ize the price of flooring, and that max1'.m1tm prices 

could be established from t ime to time. At the 
same meeting, however, the Association adopted 

the resolution instituting the weekly sales reports 
which is quoted hereinnJter (p. 86) and also the 
follo\\'ing resolution: 

New Table of Values.-On motion, the 
Secretary was instructed to compile for the 
information of the members a Table of Values 
shO\ving what t he selling prices of flooring 
should be if based scientifically upon actual 
average cost and if a profit is included of 
103 reckoned upon selling prices F. O. B. 
the flooring mill. 

It was the sense of t he meeting that the 
following fundamental elements constitute the 
basis of cost in ascerta ining what the selling 
prices of flooring should be: 
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(a) The actual market value of the raw 
material. 

(b) The average cost and expense of manu
facturing and selling flooring. 

(c) Interest on the capital actually invested 
in the flooring business at the rate of 
five (5) per centum per annum. 

(d) Annual depreciation of Plant; and 
(e) The usual overhead charges incuned 

in carrying on the flooring business. 
(Vol. IV, pp. 528- 529.) 

Conditious in the industry during the latter part 
of 1920 were not as favorable for t he manufacturers 
as they had been in February, and under date of 
December 16, 1920, 1\fr. Thomas, the Chairman 
of the lVIarket Conditions Committee, wrote to 
Mr. Keehn aud stated: 

From present indications I assume that 
there will be an insistent demand for the 
resumption of our i\f. P. P. at the t ime of our 
ne:x~ meeting, December 22. It seems to me 
de~irablc to work out an adjustment of the 
plan so it can be put into effect the first of 
the year providing the members all agree to 
it. (Vol. III, p. 97 .) 

Then on January 6, 1921, a plan, known as the 
"1\1inimum Price Basis," was adopted, \vhich was to 
be effective from thn.t date to July 1, 1922. This pur
ported also to be based upon the petition filed with 
the Federal Trade Commission on July 14, 1915 ; and 
it was stipulated t hat "the members of the l\1aple 
Flooring i\1anufactw·ers' Association hereby estab-
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lish a Minimum Price Basis for the sale of m1ple, 
beech, and birch flooring." (Vol. III, p. 92.) The 
elements which entered into the computation of 
cost wer~ the same as in the former stipulation, ex
cept the interest allowed was six per cent on capital 
invested instead of 5%, and the minimum price 
should not give a member an average net profit in 
excess of 5%, instead of 10% as specified in. the former 
agreement. (Vol. III, pp. 92-93.) A table of values 
was agreed upon, subject to change; and it was stipu
lated how much commission might be allowed each 
member's special representatives and also the amount 
allowed those registered as wholesalers and com
mission men, and what the terms of sale should be. 
The only difference between this plan and the ''mini
mum price plans" previously adopted was, that this 
one did not prescribe a penalty for violation, or pro
vide a method to enforce its observance. It was re· 
cited that the plan should be filed with the Federal 
Trade Commission for its approval, and that in the 
event of its disanrroval it should be void. Of course, 
the Commission expressed no opinion upon the sub· 
ject, and by its very terms it became effective. This 
plan was signed by twenty-three manufacturers, of 
whom eighteen are defendants in this litigation. 
(Vol. III, pp. 92-94.) 

It was first claimed by the witness Keehn that 
neither the Minimum Price Plan nor the l\1inimum 
Price Basis ever went into effect, and when shown 
the Plan revised as of January 1, 1919, and asked 
"Did that go into effect on that date~" he replied, 
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"No minimum price ever was enforced or was con
sUlllIIU1ted. (Vol. I, p. 80.) Later, on cross-exami
nation, he made a distinction between the plans 
being " in force" and "enforced" and stated: 

Q. "\.Vhen you said in your direct examina
tion that it was never enforced will you 
explain just what you mean by thaU What 
was done by the association then existing 
under this minimum price plan, government 
exhibit 11, if anything' 

A. Some of the statistical data and lists of 
surplus stock, etc., were submitted to the 
association, but no penalties or fines or assess
ments of any kind were ever made upon or 

· claimed for or ever paid into the general fund 
I 

I or the treasury of the association or were 
demanded by the association. In other words, 
the members continued on and so far as my 
judgment and opinion goes they sold their 
flooring at whatever prices they pleased. 
(Vol. 1, p. 144.) 

His attention was called to a recital in the minutes 
of a meeting held January 6, 1921, as follows: 

The committee then made its report and the 
phn as formulated, to be known as the 
minimum price basis, was read and fully dis
cussed by the meeting, and on motion was 
accepted; 

and the witness drew a distinction between "ac
cepted '' and "adopted" (Vol. I , p. 148), as he bad 
previously done between its being "in force" and 
"enforced" (p. 146) . 
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That the l\finimum Price Plan was "in force" 
and at le~t in a measm·e " enforced" ever since it 
was first devised in shown by many of the exhibits 
introduced by the Governn1ent. Exhibit 31 :M (Vol. 
III, side p. 533) is a page dated July 1, 1916, en

titled "Application of l\Iinimum Prices," which was 
combined with the rr able of Values of 1\foy 15, 1916, 

and which reads as follows: 

The Delivered Prices in the Table of Values 
of :May 15, 1916, in the Association Rate Book 
and Index of Towns, are the basis of the 
~Minimum Prices-not F. 0. B. mill prices. 

l\1inimum Prices of 11\r", l fu-", and lH" 
.Maple, Beech, and Birch Flooring are based 
on the Rate Book Full List Delivered Prices 
of -H·" D. & M . l\'1aple. 

l\1inimum Prices of i~" Jointed Flooring 
are based on the R ate Book Full List De
livered Prices of ti" D. & 1\1. l\1aple. 

Prices of 2 7:2 " face D. & 1\1. or J ointed are 
based on 2 U" face D. & f\-1. 

Prices of 3'' or wider faces D. & n1. or 
,Jointed are based on 3 ~" face D. & l\1. 

A J.ll inirnum Price is the bottom price, not 
an average price. 

Don't stay at the bottorn. 
1Vhen your stock conditions and sales oppor

tunities iiill not ivarrant your hol,d1:ng for top 
pri"ces, insist at least on getting a substantial 
achance over the :.1Iim'mum Price. 

That some at least of t he members did not ignore 
their agreemen t t o maintain the minimum prices 
(which were apparently also the actual current 
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selling prices) is shown by a letter. from the Bigelow
Cooper Company to 1'1r. Keehn, which the latter 
circularized to all the members under date of Sep
tember 14, 1916, and which reads in part a.s follows: 

vVe received the following letter from our 
.:\lew England salesman, which we thought 
would interest you : 

" I was very much surprised t his morning 
in t rying to secure an order from Blacker & 
Shepard Co. for a carload of 13/ 16 x 2;.<1'" 
No. 1 ~faple flooring, that I was the only one 
quoting on new basis of prices . . I did 
not get the names of any of the concerns bid
ding, but it surprised me to t hink that not 
one of t hem was over $41.00, whereas our 
quotation was $42.50." 

The writer does not know of six: concerns 
quoting in Boston Territory who arc outside 
of the Association. It would look as though 
all your good members are not sticking. 
We are continuing, however, to ask the pn:ces. 
(Vol. IV, p. 431.) 

Action taken by the Association to establish new 
minimum prices or new spreads in accordance ~ith 
Articles II and IV of the Plan is shown by the January 
26, 1917, Table of 1\1. P. P. Values (Vol. III, p. 245); 

the minutes of the meeting held.July 20, 1917 (Vol. IV, 
pp. 434-435); t he letter to members dated 1-Iay 23, 

1918 (Vol. III, p. 299); the Market Conditions 
CommitteeReportdatedJune, 1919 (Vol. III, p. 246); 

and the :Market Conditions Committee Report dated 
August 21, 1919 (Vol. III, p. 249) . A report entit led 
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"Listings of l\tI. P. P . Surplus Stocks" illustrates the 
method of operating uoder Article VII of the Plan. 
(Vol. III, pp. 256-260.) The J unc, 1919, Report 
illustrates in detail the method of determining and 
establishing minimum prices and is therefore quoted 
a.t length: 

Current Net Values.-Current Net Values for 
June reflect the a.dvance adopted in May, but 
as the advance adopted in June did not t.ake 
effect until J unc 19th, with the customary ten 
days in which to protect outstanding quota
tions, it was not to be expected that a large 
volume of new orders would be booked in 
June at t he new June prices. Current Net 
Values for July, however, will reflect the June 
19th :rvr. P. P. Basis. 

Survey of Costs.-Surveys of Costs for the 
2nd quarter of 1919 were received from ten 
members whose flooring operations are typical 
of the average of the industry. Their reports 
indicate an advance in Manufacturing and 
Marketing Costs of $1.29 over the previous 
survey. The gross cost is $22.14 less wood 
$2.22, leaving the net cost $19.92 compared 
with $18.63, according to the preceding survey. 
The market value of rough flooring lumber has 
also advanced. The Committee felt that it 
should be conservative and that it would be 
better to be too low thn.11 Loo high regarding 
t he average current market value of lower 
Michigan, upper Michigan a.nd Wisconsin 4/4 
Maple Flooring stock. Based upon informa
tion regarding recent sales, not n.sking prices, 
the Committee concluded t hat$3.00 would rep
resent the advance on the flooring lwnbcr. 
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This would equal $3.66 advance in the cost 
of 1,000 ft. of flooring (counting 183 waste) 
in arriving at the selling basis of the product. 
Using the composite results of the seven test 
runs, as per our revised statement of l\1ay 15, 
1919, it works out as follows: 
Cost of 1,000 rt. of flooring sold _ - - - _ $5G. 34 
To cover $3.00 advance on fl ooring 

lumber, counting 18% waste. 
Add ____ - - - - - - - .• - - - - - - - - - - - - - - 3. 66 

Add increase in Manufacturing and 
Marketing Costs from $18.63 to 
$19.92_ _____ ______ _____ _____ ___ 1. 29 

- -- $61. 29 
Add one-ninth to give 10% profit on sales___ 6. 81 

--- $68.10 
Value of Seven T est Run flooring 

product per statement of May 15th. $58. 98 
Add advance of June 19th_____ ____ _ 6. 00 

64. 98 
H orizontal advance required __ __ ______ _ .___ 3. 12 

68. 10 

Committee's Recommendations.-In view of 
cost conditions the Market Conditions Com
mittee recommended a horizontal advance of 
$3.00 and the recommendation was immedi
ately telegraphed to all the other members of 
the Association as follows: 

" Because of increased costs 1\1arket Condi
tions Committee recommends horizontal ad
vance of Three ($3.00) Dollars effective today. 
Please wire approval today." 

At this writing we have received affirmative 
replies from all but one member of the Associa
tion, and we are expecting to hear from him 
during the day. 

Some of the replies which we quote below 
favored a larger advance than $3.00. (Vol. 
III, pp. 246-247.) 

15221- 24t-3 
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After quoting some of the replies fo. Yo ring a large 
advance the Report continued: 

So, if any members of the Association feel 
that the recommendation of the Committee 
is too low or is at a lower basis than they wish 
to take new orders at, t hey can, of course, 
pursue the same course a.nd nsk more than this 
new 11. P. P. Basis. 

It should always be remembered that the 
:M. P. P. is a minimum price not a maximum 
price. 

Values of % ".- The Committee discussed 
the market Yaluc of % flooring, 'vhich is also 
oversold to a great~r extent than eYer before 
in the records of the .. Association, especially 
the Clear grade. It was the view of the 
Committee t hat a horizontal advance of $5.00 
on% /1 Clear and No. 1 be recommended, and 
the Secretary was instructed to have a new 
Table of Values covering the % 11 printed and 
mailed to the members . Please bear in mind 
that the % /1 prices do not carry any conces
sion, but are net, being subject only to com
missions to your Registered Special Repre
sentatives and to Registered \Vholesalers and 
Commission Men. (Vol. III, p. 248.) 

No report of individual sales were furnished to 
the members by the association during the life of 
the Minin;mm ·Price Plan, but while the :Minimum 
Price Basis of January 6, 1921 was in' force the regular 
weekly sales reports were being prepared and dis
tributed. Exhibits 20, 20 A, 21 and 22 (Vol. III, 
pp. 261-76) are the reports dated January 13, 
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,January 20, January 27 and February 3, 1921. 

Each report gives in successive columns from right 
to left the date of the sale, the quantity, the dimen
sion, the grade and wood, the delivered price, the 
new index letters (freight rate symbols), the 1\1. P. 
B. (the :Minimum Price Basis delivered price), the 
commission, and the identification number of the 
mill, except that there are not in all cases IVL P. B. 
prices to compare with the actual prices. A tabula
tion of all the comparisons given, however, shows 
the following results: 

Artm!I Aetunl pri<'l'S 

Hcport tin ted exactly Jlrte<'S Acttrnl pl'iccs under M. P. ll. 
equnl to over prices ~{. P. 13. M . P.D. prices prices 

hnwiry 13, 1921. •• • •• .•••••••• • ••••••• 14 20 5 {l expl"incd M per noto I). 
JanuRrY 20, 1921. •.••••••• •• •• • • •• •• •• • 31 22 8 (3 explained l\S per note 2) . 
January 27, 1921. •..•.....•••••••. •• . • • 21 10 11 (10 exvl"lned as per note 3). 
Frtmu1.ry 3, 1921. .....••••••••• •• •• ••• 50 20 IL (5 explained us per note 4). 

(I) Quotation lowered to meet competit ion. 
(2) One S.'lle to associ"tion member, two sales on quotat ion rnl\de prior to Jnn. 6, 1921. 
(3) Nine sales to association members, onc311Je price reduced bec11use or cancellation after 

cur loaded. 
(~) Three sales wade to nssoc!Rt ioo members, two sales ma<ll' with tiOc: error In rreiitb t rato. 

l\fr. Keehn stated with reference to tho :Minimum 
Price Basis: 

The minimum price basis never provided for 
any penalty of any kind. A man could do 
just as he pleased about it. It was without 
force or effect. It was simply n. statement of 
business policy. (Vol. I, p. 82.) 

\Ve did not exact any penalt ies of any kind 
under the 1\1inimum Price Plan, but in the 
Minimum Price Basis no penalties of any kind 
were even prescribed. It is simply a statement 
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of lJusiness policy and was for handling the sales 
of maple, beech, and birch.flooring. 

The CouRT. 'Vill you permit me a question' 
If I understand you, with t he exception of a 
declaration that penalties would be imposed or 
might be imposed, the method of obtaining the 
cost of production and selling was the sn.me 
under these two plans, that is, the Minimum 
Price Plan and the l\finimum Price Basis, as 
you call them, and the information furnished 
members of the Association was the same in
formation, in substance~ 

A. In substance the same basis was used in 
arriving at the average cost of producing and 
marketing flooring with t he exception of the 
interest rate t hat I mentioned. 

The cm~Rl'. Then, the difference would be, 
the substantial difference would be that in the 
one case, in form at least, you required it, and 
in the other you advised iU 

A. I wouldn't say that we advised it . \Ve 
gave it to the members to use in such \Vay as 
they wished to use it. (Vol. I, p. 102.) 

It is quite apparent, however, that whatever may 
have been the situation with reference to the observ
·ance of the minimum prices under the Minimum 
Price Plan, under the l\1inimum Price Basis sup
ported by the information conveyed to every member 
as to every sale below the minimum, the minimum 
prices were very scn1pulously maint.<tined . 

A resolution adopted at a meeting held February 
25, 1921, declared the minimum price basis null and 
void and s~ated that neither the association nor 
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its members would operate ui1der it. This action 
was taken in accordance with assurances given to the 
Department of Justice l>y the President of the 
Association in a letter dated February 11, 1921, 

because of the receipt of a letter from the Assistant 
to the Attorney General stating that the minimum 
price basis and rate book transmitted to him indicated 
a flagrant violation of the penal provisions of the 
Sherman Act. Apparently, however, at least <:>ne of 
the members of the association still considered that the 
association prices, or costs, or values, were ·something 
to be maintained, for in a letter dated March 19, 
1921, to Mr. Keehn, the Osgood and Blodgett l\Hg. 
Co. referred to cuts appearing in the sales reports, 
9.nd then stated : 

If there has been a new list established it 
would seem to us that we all ought to be advised, as 
our quotations at the standard ])Tice are being 
turned down daily. (Vol. IV, p. 480.) 

In a letter to members dated April 21, 1921, l\1r. 
Keehn advised them of a general meeting to be held 
on the 27th of that month and stated that conditions 
in the flooring industry were in a deplorable state and 
it was of the utmost importance that every member 
of the association be represented, and in a letter to 
the Holt Hardwood Co., dated April 23, 1921, he 
stated : 

\Ve are glad you will be represented at the 
meeting on the 27th, and note what you say 
about not furnishing any more reports until 
there is something done to make more co-
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operation. I hope some new plan can be 
worked out that will improve conditions. 
Vol. IV, p . 563 .) 

· J 'he minutes of the special meeting held April 27, 

1921, contain only the follovving brief reference to the 
"new plans" under consideration: 

The statistical reports for the month of 
:March, 1921, 'Yere submitted to the meeting 
and briefly discussed, and several plans to 
remedy the present deplorable conditions in 
the industry were suggested and considered, 
but no definite conclusions were arrived at. 

It was suggested that the plans proposed 
be given further thought and that the meeting 
adjourn subject to the call of the President 
with the understanding that the President 
would call such meeting to be held at as early 
a date as possible. (Vol. III, p. 134.) 

But in a letter to lVfr. Earle, l\fr. Thomas, and :Mr. 
\Vhedon, dated April 30, 1921, l\1r. Keehn stated: 

GENTLEMEN : 'Ve have prepared a rough 
draft of new Articles of Association, effective 
from J\1ay 1, 1921, to July 1, 1922, and are 
sending each of you a copy for such sugges
tions in the way of revision as you may wish 
to make. 

Several new features have been incorporated 
as the result of experience, etc., since the old 
Articles were formulated. You will note that 
in Article II," Objects" we have included some 
of our creed as it appears in our advertising 
literature, and that we have inserted a clause 
regarding actually completed and closed busi-
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ncss transactions, which, of course, refers to 
our 'Veckly Sal~s Reports; we have also 
declared our intention regarding Surveys of 
Cost a.nd what we consider the fundamental 
elements to be used in arriving at the basis of 
ascertaining cost to the mn.nufacturer of pro
ducing and placing on the market i\1n.ple, 
Beech, and Birch flooring. 

It is my t hought, when we prepare an Aver
age Cost Chart, that Frame A will represent 
the aYeragc cost F. 0. B. cars at flooring plants 
and subsequent frames will show the ·cost of 
delivering to destination, which would mean 
Frame A plus average cost of freight, and this 
average cost of freight would be based upon 
the freight rate from Cadillac, l\1ich. 1 which 
we consider represents the average freight 
rate from all the flooring mills to all the desti
nations. I thought it unnecessary to mention 
delivered values in the Articles of Ass~ciation, 
as whate\·cr Average Cost Charts are compiled 
to show the delivered prices would be simply 
mathematical and a supplemental detail, which 
would not in any way be contrary to the 
principles -outlined in Article XIV. 

\Ve arc waiting to hear from .1\fr. Thomas 
before proceeding further with the other plan 
discussed at the meeting, and in this connec
tion, perhaps it would not be out of place for me 
to say that, in view of the representations made 
by Dr. Earle as President of the Association, 
in his last letter to Mr. Nebeker (a copy of 
which you have), and also ·_in view of the 
resolution adopted at the general meeting held 
on February 25, and approved at the meeting 
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held on April 27, we should carefully consider 
any new pla i1, the· adoption of which might 
raise a. doubt in the mind of l\1r. Nebeker as 
to the sincerity of the representations in Dr. 
Earle's letter, evidence of which sincerity the 
Department of Justice may call upon us for 
at any time, and also as to the sincerity of the 
resolution adopted February 25, and approved 
April 27. 

By the ·way, I see by the newspapers this 
morning that the Federal Trade Commission 
has again attacked the Pittsburgh base used 
by the steel industry and that the Commission 
is also going into the question of fixing prices 
by all the steel manufacturers by using the 
Pittsburgh base. I t seems t he Commission is 
divided on the question, t hree of the members 
opposing the Pittsburgh base and two of them 
not opposing it. (Vol. IV, pp. 534-535.) 

The record does not contain the minutes of a 
meeting held l\1ay 20, 1921, but in a letter to members 
dated May 26, 1921, Mr. K eehn stated: 

GENTLE~lEN: Only thi:ce of the members 
who attended the general mc~ting on the 20th 
and who promised then to make the weekly 
reports of sales did not make their reports for 
the week ending May 21st. No doubt they 
are under the impression that the new Plan 
under which these re7Jorts are to be made ~y 
every 1nember of the A ssociation, would begtn 
with the week ending May 28th, instead of 
with the week ending May 21st. (Vol. IV, 
pp. 451-452.) 
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The record does not definitely establish the nature 
of the "new plan" referred to, but Exhibit 43 JJ 
(Vol. III, side pp. 2394-2399) is n. report dated 
October 6, 1921, entitled "Audit Changes, June 2 to 
July 8, 1921, In Members' \Veekly Sales Reports," 
so it is apparent that the "new plan" required all 
the members to report all their sales, and provided 
for an audit to make certain that was done. 

In a letter to l\1r. Keehn dated May 26, 1921, 

which was circularized to the members under date 
of :May 28, 1921, the East Jordan Lumber Company 
stated: 

l Ve have your favor of the 21st and are exceed
ingly sorry that the minimum price plan did 
not go through, as we f eel this is the only plan 
which has ever icorked out satisfactorily, and 
that i t would be especially valuable to us at 
this tinie. (Vol. III, p. 313.) 

Whatever may have been the fate of the l\1inimum 
Price Plan at the l\'Iay 20, 1921, meeting, the record 
contains a table dated May 21, 1921, entitled "Con-

. cessions and Ad<litions- Table of VoJues May 21, 

1921," which states " 13/ 16" :Maple and Birch D. & 
M. All Grades and Faces, Full List," gives the 
cuncessions and additions for other faces, grades, 
and woods, and also stated the rulP.s with reference 
to commissions and terms of sale. (Vol. III, p . 326.) 

A letter to members dated June 3, 1921, shows that 
this concession sheet had been sent out the preceding 
day with Tables of Values for 13/16 and % " flooring 
as new fillers for the Rate Books, and also that the 
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list of wholesalers and commission men was being 

revised and reprinted and that the names of unclassi
fied dealers would be passed upon by the committee 

the same as t heretofore before being listed. (Vol. 

III, pp. 313-314.) Apparently the Trade .Relations 
Committee had charge of that matter, ns the call 

for a meeting to be held July 8, 1921, stated that 
that committee might have a report to make regard
ing the list of wholesalers and commission men. 
(Vol. IV, p. 452.) 

A let ter to members dated August 11, 1921, calling 
a meeting to be held August 19th stated: 

Our weekly Sales Reports indicate consider
able demoralization in the flooring situation 
and it seems absolutely necessary that every 
member should be represented at the meeting 
so that greater cooperation can be assured and 
conditions in the industry, which are now much 
disturbed, can be stabilized. (Vol. IV, p. 567.) 

And the action taken at the meeting with reference 
to that matter is stated in the following paragraph 
in t he minutes: 

Revise Articles qf Association.-After a pro
longed discussion of the demoralized conditions 
in the flooring industry, the . Secretary was 
instructed to prepare a draft revising the 
Articles of Association with the view of secur
ing greater cooperation in the industry, and 
to have the draft of the revision ready to sub~ 
rnit to the ne.."\:t general meeting of the Asso
ciation. (Vol. III, p. 138.) 
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A letter to members dated September 16, 1921, 

transmitted to the members the proposed articles 
of association dated October I , 1921, the principal 
features of which have been explained heretofore on 
pages 14 and 1 7, and stated : 

GENTLl!}MEN : In accordance with your in
structions at the last general meeting of the 
Association, the proposed revision of the 
Articles of Association has been draft~d and 
in order t hat you may have an opportunity 
to study them before the next meeting is held, 
we are enclosing a copy which, for your 
greater convenience, is in printed form. The 
printer is holding the type set up so that 
further revisions can be made, if desired. • 

Several changes are suggested in this pro
posed revision, namely : 

Article II, " Objects," have been made more 
general and include "the exchange of infor
mation concerning the character and nature 
of actually completed and closed business 
transactions of its members." This refers to 
the Weekly Sales Heports, etc. 

Article XIV, "Determining average cost'' 
is entirely new. (Vol. IV, pp. 568-569.) 

It is now expected that a general meeting of 
the Association will be held on Friday, the 23d 
and that a meeting of the Special Committee 
will be held on Thursday, the 22d, in order to 
draft some simple memorandum along the 
lines suggested at the last meeting and sub
mit same to the general meeting on the 23d. 

Conditions in the industry as reflected in 
the \Veekly Sales Reports are greatly demoral-
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jzed, as all of you, of course, know, and if any 
progress whatever is to be made in the work 
of the Association, it is absolutely necessary 
that every member b_e represented at the next 
meeting, with full power to act, so that defi
nite conclusions can be arrived at then and 
there. (Vol. IV, p. 570.) 

The above letter also appears in the record as 
Exhibit 6 (Vol. III, p. 61), but as cited under the 
above quotation the letter is a part of Exhibit 77, 
and it was introduced in evidence in connection·with 
three undated " Rough Drafts, 11 each entitled "Dec
laratfon of Our Business Policy." The three forms 
are substantially the same, so only Form 2, which is 
a~ follows, need be quoted: 

Believing that the sale of any commodity 
below the cost of production is unfair competi
tion and is certain to be ruinous and destruc
tive to any industry and consequently is 
detrimental jn the long run to public welfare, 
we hereby voluntarily agree, regardless of 
what other manufacturers of flooring may do, 
to pay into the Treasury of the :Maple Floor
ing Manufacturers Association, Ten per cent 
(103) on any and all sales we may make of 
Maple, Beech, and Birch flooring, 13/16" and 
thicker, of standard grades and lengths at 
values below the average cost of production, 
plus the average cost of freight to destination, 
as ascertained from time to time by the 
Maple Flooring lVIanufacturers Association's 
Survey of Costs and Tables of Values Based 
Upon Average Cost, after allowing for com· 
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missions not exceeding $2.00 per M feet to 
\Vbolesalers and Commission Men and to our 
own Special Representatives. And the said 
Ten per cent (103) shall be reckoned upon 
the average cost of said flooring delivered at 
destination as indicated by the Maple Floor
ing Manufacturers Association's Rate Book. 
(Vol. IV, p. 568.) 

The record does not contain any other evidence 
with reference to new plans or proposed Articles of 
Association unt il the Articles of January 1, 1922, 

were under consideration. The provisions of those 
Articles relating to " Determining Average Cost" 
have been quoted in full on page 7. Accepting 
Mr. Keehn's statements with reference to the Mini
mum Price Basis, that it was simply a statement of 
business policy and that the Association did not 
advise it but gave it to the members to use in such 
way as they wished, the January 6, 1921, Minimum 
Price Basis and Articles XIV, Determining Average 
Cost, in the January I, 1922, Articles of Association, 
would be identically the same thing except for the 
omission of the rul~s with reference to commis~ions 
and to terms of sale. Considering all the evidence, 
however, it appears that the J\1inimum Price Plan 
established minimum prices by agreement and pre
scribed penalties (which may or may not have been 
enforced) for their nonobservance; that the J\1ini
mum Price Basis established minimum prices by 
agreement without providing for their maintenance 
except through the comparisons made in the weekly 
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sales reports, and that the present Articles of Associ. 
ation establish minimum prices without an express 
agreement for their observance, and without the 
direct comparison being made on t he sales reports, 
while neYertheless making it impossible for any 
member to prevent his deviat.ions becoming known 
by requiring such member to report every sale. 
The evidence with reference to the vnrious "new 
plans," "declarations of business policy," and pro
posed Articles of Association considerf'd by the de
fendants during 1921 after their n.ban<lonment of the 
Minimum Price Basis, establish clearly that it was 
their purpose and intent to reinstate the Minimum 
Price Plan in a form which would not be the Mini
mum Price Plan, and that the present Articles of 
Association are the result of their efforts along those 
lines. 

v 
Construction and cil'culatlon of li:st or ba~o l>rices 

In fact the 11inimum Price Basis Plan has been in 
operation, though not under that name, ever since 
1913,. The members of the Association during the 
entire time since that date have distributed among 
themselves by the secretary 1ists designating what are 
called " Cost Prices" of the various grades and di
mensions of flooring, but wh£ch are nothing more nor 

less than minimum prices tlwt are intended to be, and 
actually are, obse'rved. Mr. Keehn says : 

I think we commenced, originally, in 1913 
under what we termed "scientific list." That 
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was based on the old work of the Market 
Conditions Committee. 

'Ve are using it to-day. (Vol. I , p. 110.) 

The preparation and distribution of the first so
called "cost list" which is variously referred to in 
many of the cir culars, reports, and minutes in the re
cord as the "Scientific List" or "Scientific Price 
List" (Vol. III, p. 114, p. 207, p. 228, p. 230), the 
"Recommended List" (Vol. III, p. 205), the "Logical 
Basis of Values Table" (Vol. III, p. 211) and the 
" Delivered Table of Values" or Table of Values 
(Vol. III, p. 213, p. 215, p. 222, p. 238) 'vas authorized 
at the annual meeting of the association held Jan
uary 22, 1913 (Vol. III, p. 106 and p. 108). The 
portion of the memorandum of the meeting covering 
this matt.er reads as follows: 

It was t he opinion of the members present 
that considering t he present market values of 
rough lumber and the actual costs of ·manu
facturing and selling flooring, the present 
values of flooring are entirely too low, and it 
was suggested that at the next meeting of the 
:Market Conditions Committee, the Committee 
figure out what the selling values of flooring 
would be if a logical an<l scientific method of 
determining values of flooring were used, that 
is, if the selling values of flooring were Dased 
upon the cost of raw material plus manufactur
ing and selling costs and plus a reasonable 
profit. (Vol. III, p. 106.) 

The references heretofore given to the first "Scien
tific List" or "Table of Values 11 establish that it 
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was printed under date of l\1ay 21, 1913. No other 
such list or table was prepared and distributed to 
the members until the !\1inimum Price Plan was 
adopted in 1916, when a new rate book containing 
the Index of Towns and Table of Values of May 15, 

1916, referred to in the Plan (Vol. III, p. 79) was 
printed (Vol. III, p. 242) . The memoranda of Asso
ciation meetings and the Reports of the Market 
Conditions Committee contained in the record for 
the period from 1913 to May, 1916, are not complete, 
but they disclose only one instance during that 
period, in January, 1915, when a change in the de
livered values was recommended on the basis of new 
data covering manufacturing and selling costs and 
the current value of the raw material (Vol. III, pp. 
230-231), whereas they disclose ten instances where 
recommendations as to the current price obtainable 
(in terms of additions to or concessions from the list 
of May 21, 1913) were made by the 11arket Condi
tions Committee solely on the basis of analyses of 
the association statistics as to stocks, shipments, and 
production, new business booked, and current net 
values. These instances are shown by the Reports 
of the Market Conditions Committee dated respect
ively :March 25, 1914 (Vol. III, pp. 204-205), June 
25, 1914 (Vol. III, pp. 210-211), August 22, 1914 

(Vol. III, pp. 214-215), September 24, 1914 (Vol. 
III, pp. 216-220 at 219), October 30, 1914 (Vol. III, 
pp. 220-222), November 20, 1914 (Vol. III, PP· 
222-224), December 18, 1914 (Vol. III, pp. 225-226), 
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Februa.ry 25, 1915 (Vol. III, pp. 231-233), April 15, 
1915 (Vol. III, pp. 237-239), and l\1ay 26, 1916 (Vol. 
III, pp. 240-242). 

That general market conditions had a more con
trolling effect than actual costs in determining mini
mum prices even during the time when the Minimum 
Price Plan was in effect, is shown by the recom.menda.
tion of the Market Conditions Committee under date 
of August 21, 1919, for an advance in the minimum 
price in accordance with the procedure established 
by Article IV of the plan. This recommendation 
reads as follows: 

Raw 1l[aterial Higher.-Since the last meet
ing of the Committee there has been an ad
vance in the market value of rough flooring 
lumber, according to reliable information given 
to the Committee in regard to several recent 
sales on the open market. If the advance in 
the rough lumber and the steady increases in · 
Jvlanufacturing and lllarketing costs were fully 
met, an advance of $10.50 in the .M. P. P. 
Basis would be required, but in view of all con
ditions, {he Committee recommends horizontal 
advances of $6.00 on Clear, $().00 on No. 1, and 
$5.00 on Factory H- 11 and thicker l\1aple, 
Beech, and Birch floorings, effective immedi
ately with the understanding that old quota
tions now outstanding may be protected, if 
desired, up to August 30th, inclusive. 

Please ad vise the Secretary immediately 
upon r~ceipt of this report whether or not you 
concur in the recommendation of the Com
mittee, and if the recommendations are 

15221-24t--4 
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adopted, new Concession sheets will be printed 
and mailed you at once. (Vol. III, pp. 250-
251.) 

And with reference to the computation of costs, 
Keehn says: 

This same method has been pursued at 
different times n.nd we have a number of those 
calculations going way back to 1913. (Vol. 
I , p. 109.) 

There are three general elements that enter into 
the computation of these so-called cost prices: 

1. Manufacturing costs; 
2. The cost price per thousand feet of rough 

lumber out of which the flooring is made; and 
3. The percentage of waste in converting 

the rough lumLer into flooring. 

With reference to manufacturing costs, the secre
tary, Keehn, says: 

The information from which we figured out 
the cost of production came from the members 
of the association. \Ve had no information 
from nonmembers regarding their cost of pro
duction. Referring to Gov. Ex. 23 (a sheet 
entitled" Survey of Costs, 3rd Quarter, 1922") 
we use the same form but employ different 
calculations. \Ve are still sending out the 
questionnaire above referred to and by means 
of them ascertain the average of actual costs. 
(Vol. I , pp. 104-105.) 

The questionnaire now sent out was read into the 
record by this ·witness and appears on page 108, 

Vol. I. The secretary takes the replies from the 
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seYeral members and makes an average of them all; 
and a questionnaire with a composite of answers as 
to marketing costs of lumber produced during J anu
ary, February, and March, 1922, is filed as Gov. 
E x. 25 (Vol. Ill, p. 279) and is as follows : 

Perl M Ft. 
of l''looring 
Produced 

1. L!ibor taking lumber off of dock, car, pile, or wagon and 
placing in dry kiln, including expenses of night fireman __ Sl. 16 

2. Cost of manufacturing into flooring and putting flooring in 
warehouse, including twine, oil, l,>elting, and oLhcr factory 
supplies, and factory repairs and including manufacturing 
a.Wninistrative expenses--------------------- -- -- --- - - 8. 34 

.3. Warehouse expense and loading into cars or on wagons____ . 90 
4. Insurance and taxes. (Divide ~ of annual amount by 

quantity of flooring produced during J anuary, February, 
and ~1arch)--- - --- - ----------- ----- --------------- - 1. 07 

.5. I nterest of 6% on value of plant and on value of average 
stock carried of rough flooring lumber and of finished floor-
ing. (Divide 7,l of annual amount by quantity of flooring 
produced during Jnuuary, February, and Mlirch)____ ___ 1. 92 

6. Selling expenses, including commissions and advertising, 
and office expenses including selling administrative ex-
penses ____ ____ ____ ___ ____ __ ___ _________ ___ _ ---- -__ _ 3. 75 

7. Cash discount___ ___ __ __ __ __ __ ___ ____ _______ __ ___ _____ . 80 
8. Annual depreciation on flooring plant as is usually allowed 

by the United States Government. (Divide X of annual 
a.mount by quantity of flooring produced during January, 
February, and March)- - -- -- -- - - --- - --- - - - - - --- -- -- - 1. 37 

9. Total per 1\1 feet---- ---- ------------ -------· -- ------- 19. 31 
10. Less net profit from wood a nd other by-products of flooring 

lumber, per 1 M feet of flooring produced during January, 
February, and ~larch-- - ---------- -- -------- --- - --- - 1. 32 

11. Actual Manufacturing and Marketing Costs per l M feet 
of flooring produced during January, February, and 
M:i.rch __ __ _____ __________ _____ ______ __ __ --- -- ____ __ 17. 99 

MAY 31, 1922. 

The questionnaire read into the record (Vol. I, p. 
108), which appears to have been in use in 1923 some 
time after this action was begun, contains two queries 
not included in this composite questionnaire, to wit, 
"Quantity of flooring produced by us during July, 
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August, and September" and "Our percentage of 
waste in manufacturing flooring during July, August, 
and September," but the information thus asked for 
was obtained in other ways. \Vith reference to the 
cost of rough lumber, lVfr. Keehn says : 

\Vhen an estimate of cost was made we also 
had the market value of the rough lumber as 
established by sales in the open market. We 
might have such .information from the lumber 
trade papers or from sales made by sawmill 
operators of flooring 1 umber on the market or 
from members of the Association who had pur
chased the rough lumber on the open market. 
\Ve used all sources of information. This in
formation was sent in by members of the As
sociation, sometimes t o me, sometimes to the 
Market Conditions Committee, all for the use 
of the Market Conditions Committee. Some
times during the past year we would get this 
.information at meetings of the Association by 
asking each one what he was paying for rough 
maple lumber on t he open maxket, actual 
sales. The Committee on Cost Surveys or
dinarily came to the conclusion as to what in
formation was to go out in my reports to the 
members. The cost of rough maple lumber 
was taken by using several purchasers-five, 
six, eight, or t en-and we might take the av
erage the same as the Government does in 
compiling its data regarding the value of 
rough maple lumber on the open market. 
(Vol. I, p. 104.) 

From the beginning there has been a Committee 
who had special duties to perform in regard to con· 
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structing these price lists of flooring. Formerly it 
was called the "J\1arket Conditions Committee," but 
now is known as t he " Cost Surveys Committee." 
·with reference to the functions of this Committee, 
l\1r. Keehn says: 

The Cost Surveys Committee does not per
form exactly the same function as the Market 
Condit ions Committee did. The Committee 
on Cost Surveys simply go into the cost of 
the raw material, the cost of marketing and 
manufacturing, and takes no notice of any 
kind of the selling price of flooring. (Vol. I, 
p. 105.) 

However, it is apparent from l\.1r. Keebn's testi
mony (Vol. I, pp. 104- 110) that the information was 
all gathered and the computations made by himself, 
a.nd that the actual work done by the Committee 
was but perfunctory. In fact, l\1r. Dewey, Chairman 
of the Cost Surveys Committee, testifies to that effect. 
(Vol. I , pp. 396-399.) 

The information a~ to the amount of waste resulting 
from converting rough lumber into flooring is 
obtained by one or more members making what is 
ktl.oV\'n as "Test Runs." Sometimes the same 
member makes several runs, and at ot.her times the 
runs are made by different members, and the esti
mates are based upon the average waste result ing 
from the several runs. The manufacturer making 
the run keeps a record of the quantity of each grade 
of rough lumber used and also of the quantity of 
each grade and dimension of flooring produced, and, 
of course, the diff ercnce is t he amount of waste. 
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The final result is obtained by putting together 
the three elements mentioned, and then determining 
the alleged cost price of each grade and dimension. 
A careful study of the table will show that this work, 
especially that of distributing the cost price between 
the various dimensions, is done by a genius. \Vith 
reference to how often the estimate~ are made, 1Mr ~ 
Keehn says: 

'\Ve make those estimates from time to time 
according to when the market changes on 
rough lumber or according to when the manu
facturing and marketing costs are changed. 
There is no definite period. We make them 
at very irregular intervals. I would say with
out looking it up we made perhaps three or 
four during 1922. (Vol. I, p. 110.) 

This witness undertook to explain how the esti
mates are made (Vol. I, pp. 105-106), but, presum
ably through error of the stenographer in taking fig
ures, but few of the results stated can be obtained 
from the quantities given, and the estimates can be 
more readily understood from a study of the tables 
themselves. Exhibits 25-A, 26, 27, and 28-N (Vol. 
III, pp. 280-289 and 315-317) are four estimates, all 
based on "the three test runs of 1921, made by North 
Branch Flooring Company, Chicago, in January, 
1921, and between May 1 and September 10, 1921." 
For the element of manufacturing and marketing 
costs the first of these estimates (Exhibit 28-N) was 
based on an estimate of average of such costs for the 
first half 1921; the second estimate (Exhibit 25-A) 
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was based on such costs for the first quarter of 1922 

(p. 280); the third estimate (Exhibit 26) was based 
on such costs for the third quarter 1922 (p. 284); 

and the fourth estimate (Exhibit 27) was based on 
such costs for the last quarter 1922 (p. 288). 

Taking the first estimate (Exhibit 28-N, Vol. III, 
p. 315) as an illustration, it may be helpful to sepa
rate the table into its three essential parts, the first 
part of which, showing the amount of waste, is as 
follows: 

Rough Lumber Used 

Ko. 1 Commoo_______ ______ __ __ __________ 792 l\l Ft. 51. 5% 
No. 2 Common___________________ __ ______ 562 l\l Ft. 36. 5% 
:\To. 3 Common A-- ---------------------- 185 M Ft. 12. 0% 

1, 539 M Ft. 100. 0% 
Flooring Product 

Clear ___________ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 646 ~1 Ft. 
Ko. I _______ __ ______ ______________ ______ 383 ~I Ft. 

FactorY---- - ----- ---- - ------------------ 215 ~I Ft. 

11 243 :\1 Ft. 
\V aste. __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 206 :\1 Ft. 

Lumber Used·--------- ------------ 1,530 ;\1 Ft. 

This part is, of course, the same in all 
estimates. 

52.0% 
30. 7% 
17.3% 

100. 0% 
19. 2% 

of the 

It appears strange, however, that such a large 
percentage of ~ o. 1 Common lumber is used in 
making the test runs, a.s ~fr. Saunders testified that 
the better end of No. 1 Common rough maple 
lumber is not generally used in the manufacture of 
maple flooring because it is not profitn.ble to do so 
as a better price can be obtained for it on the market 
than can be obtained by working it. through the 
flooring factory. (Vol. J, p. 197.) 
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The second part, which purports to show" Average 
Cost f. o. b. flooring plant of 1,000 feet of flooring 
sold," is as follows: 

51. 5% No. 1 Common,@ $39.50 __ _______ __ _____________ $20.34 
3G. 5% No. 2 Common, @ $24.50_ - - - - -- - -- -- --- _ _ _____ _ _ 8. 94 
12.0% :No. 3 Common A, @ $11.50 __________ _.____ ____ ___ 1.38 

100. 0% 
1,000 Ft. Lumber Cost__ - - - - - - - - - - - - - - - - - ~ - - - - - - - - _ - ____ • 30. 66 

800 Ft. Flooring Costs_ - - - - - • - - - - - - - - - - - - - - - - - - - • - _ _ _ _ _ _ _ 30. 66 
= 

1,000 Ft. Flooring Costs_______ ____ ____ ___ ____ __ __ ________ 37. 95 
Manufacturing and l\larketing Costs, A,·erage First ha.If 1921 : 

A vge. of 8 Reports__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ $22. 28 

Less Value of Wood-- A,·erage__ _____ _____ I. 24 
21. 04 

58. 99 
Add 5 % for Contingencies _____________ .______________ __ __ 2. 95 

Average Cost F. 0. B. Flooring Plant of 1,000 Ft. of 
Flooring Sold_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 61. 94 

l\1r. Keehn claims that by resolution of July 19, 

1923, four and a half months after this action was 
begun, it was directed that the element of 53 for 
contingencies be eliminated from . the calculations. 
(Vol. I, p. 152.) 

In the other estimates the results are different 
because based on different prices of rough lumber, 
and different estimates of average manufacturing 
costs. 

There is a fourth section which shows the quantity 
of each grade and dimension produced. But those 
figures also appear in the third section, which purports 
to show the cost price per thousand of en.ch grade and 
dimension, and is as follows: 
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Clear: 
tt x l~"- -- ---------------- - - --

2" - - - -- -- - - - - - - - - - - - - - - - - - -
2U" ----- ---- --------------
3U" --- -- -- -- ------ --- -- -- -%" All Faces __________ ________ _ 

No. 1: 

fix i~" -------- ------- --- -----
2" - - - - - - - - - - - - - - - - - - - - - - - - -
2.J.,,(" - ----------------- -----
37.(" _ -------- - -- ---- -- - ----

%"All Faces ____ ___________ __ _ _ 

Factory: 

2. 5% 
3. 3% 

41. 7 % 
2. 1% 
2.4% 

52. 03 

1. 3% 
2. 5 % 

24. 9% 
.13 

l. 3% 

30. 7% 

tt x l~" - - -------------- - - ----- . 73 
2" ---- --- ----- ------------ - . 9% 
234" --- -·---- -------------- 14. 7 % 
3~" ----------------------- . 8% 

%" All Faces___________ ________ . 2% 

17. 3% 

Total_ ___ _____ ________ ___ --- _ 100. 0% 

$8.5. 00 $2. 13 
83. 00 2.74 
90. 00 37. 53 
80. 00 1. 68 
60.00 1. 44 

$45.52 
-- --

53. 00 . 69 
53. 00 1. 33 
60. 00 14. 94 
60. 00 . 42 
45. 00 . 59 

Sl7. 97 

15. 00 . 11 
23. 00 . 21 
25. 00 3. 68 
27. 00 . 22 
10. 00 . 02 

4. 24 
--

$67. 73 

The first division of this table is easily understood, 
as is also the second, assuming that the cost prices 
of rough lumber and cost of manufacturing are cor
rect. But on what principle are the prices divided 
between the different grades and dimensions of floor
ing, so as to make up approximately the average 
cost shown by the second part of the table~ There 
is notbing to show that the waste of manufacture of 
one grade of rough lumber is greater than that of 
another, and the cost of manufacturing the different 
grades of flooring is the same, or practically so. 
Therefore the only element upon which to base a 
difference in the cost prices of different dimensions 
of flooring is tbe difference in the prices of the 
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grades of rough lumber; and i t does appear that 
the average of the grades of t he finished product 
bears about the same relationship to t he prices of 
the grades of rough lumber. That is, the average 
prices of the different dimensions of "clear " flooring 
is a little more than twice as much as the price of 
"No. 1 Common" rough lumber, and the same is 
true as to No. 1 and Factory grades of flooring and 
No. 2 Common and No. 3 Common A of rough lum
ber. But in estimating costs why should Hx 1%0 

Clear be put at $85 while the same t hickness, face 
2", is put at $83, that facing 2U" at $90, that 
facing 3'4'" at $80, and all faces of % " Clear is put 
at only $60'? Here is a spread of $25 between the 
several dimensions of the same grade. In No. 1 

there is a spread of $15, all faces of %" being esti
mated at $45, while 2U" 'and 3U" face of H floor
ing is estimated at $60. .And why should H '' x 
3X" Factory be estimated to cost $27, while %" 
all faces is computed at $10~ Necessarily these are 
not COST figures at all, but are the prices the Com
mittee or Secretary J(eehn advised the members they 
should charge f or different grades and dimensiom of 
lumber. 

This is further manifested from a comparison of 
the advances ma-de in the prices of the several grades 
and dimensions in the four estimates above men
tioned. For convenience of comparison a table 
showing such advances, and also the prices of rough 
lumber upon which the several estimates were bused, 
and tbe average prices of manufacture, is here given. 
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First part 

(Showing prices of different icmdes nD!I dimensions or Oooring in the four estimates based upon 
tllo three ruus mutle by North ll rancb Flooring Compauy in 1921] 

}'irst Second Increase I T~ird I I ncrease Fourtb Increase Est. Est. 

-I~'-
I<:st. 

Clear: 
H x Hi" . ....... ....• $8S $85 $0 $00 S5 $90 $0 

x 2'' ··-·-·--------- 83 87 •1 90 3 95 5 
x Z}i" ••••••••••••• 90 00 0 95 5 100 5 
x 3U" •••••.•.••••. 80 85 5 80 -5 85 6 

l-' All Faces • ••• . . ..•• 60 GO 0 6S 5 6S 0 
No. I: 

if x l}S'' ••••••• . .•••• 53 68 15 78 10 78 0 
x 2'' .......... . ...... .. .. .... .... 53 72 19 so 8 85 5 
x 2){" ••••.•.••. . • • 60 75 15 85 10 90 6 
x3M" •••••••.••••• 60 75 JS 75 0 80 6 

~All Faces • •.... .••. i 5 45 0 45 0 45 0 
Factory: 

H x !~" •··••·· . •.•. . 15 20 5 2S 5 30 6 
J: 2'' ................. ...... .... .. 23 28 5 3S 7 (0 5 
x 2U" ••••••. . . ..•• 25 30 5 40 10 45 6 
x 3}{" ••• • ••••••. •• 27 35 8 45 10 50 6 

~All Faces •. ...•••.• 10 10 oj 15 6 20 6 

Second part 

(Showing estimated s verngo oost or flooring and the prices of the three grades or rough lumber 
entering into said estlmntcs] 

First I Second l Increase 
Third lllcrease Fourth Increase Est. ~st. J-:st. Est. 

- -----
A vcrage cost of Ooori ng 

per M ..•.••....••.••••• $61. 94. $73. 53 $1L51l $50.33 $0.SO $84.00 $.'l. 67 
Price No. 1 Com ••. . . . ..• • 39. SO 61.00 11.SO 56.00 5. 00 61.00 5.00 
Price No. 2 Com ••••••. .• 24.50 36.00 11. 50 41. 00 5. 00 4\.00 o. 00 
Price No. 3 Com. A ••• ••. II.Ml 22. 00 10.50 26.00 4. 00 30.00 4. ()() 

It might be claimed that the prices of t he several 
grades of flooring should be increased or diminished 

• 
according to the advance or fall of the prices of t he 
corresponding grades of rough lumber. In other 
words, t here are three grades of rough lumber used 
in the manufacture of the three grades of flooring; 
and no doubt most of t he clear flooring is manufac
tured from No. 1 Common, and No. 1 flooring is 
made from No. 2 Common, and the factory flooring is 
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made from ~o. 3 Common A lumber. The witness 
Green testifies in effect that such is the fact (Vol. I, 
p. 386). Therefore there may be reason in increasing 
or diminishing the prices of clear flooring in pro
portion to the advance or fall of the price of No. 1 

lumber, and the same is true as to No. 1 flooring 
and No. 2 Common lumber, and factory flooring and 
No. 3 Common A lumber. But in estimating costs, 
what justification is t here for making a dijf erence 
in the advance of the d(fferent dimensions of thesame 
grade? A study of the foregoing table will show that 
the increase of prices on lumber has no relationship 
whatever to the advance of the 11rices of the grades of 
flooring. In the second estimate therP. was an aver
age increase of $11.59 in the price of lumber over 
the first estimate, and the increase in prices of the 
grades of rough lumber were: 
No. 1 Common ______ ____ ___________ __________ ___ __ _____ Sll. 50 
No. 2 Common ______ _. ____ ___ _______ __ ________ ______ --- _ 11. 50 

No. 3 Common A __ .--- - -- - ___ ___ __ --- - - ---- -- ---- - -- -- - 10. 50 

But prices of three dimensions of clear flooring were 
not increased at all, while H x 2 '' was increased $4, 
and tt x 3U" was increased $5. Moreover, there 
was no increase in No. 1, % All Faces, but the prices 
of the several faees of H were increased: 1 Yz ", $15 i 
2", $19; 2.U", $15; and 314", $15; and the prices of 
factory were increased 3 faces of ti, $5; and 3U, $8; 
and there was no increase in % All Faces. 

The increase in the third over the second est imate 
of the average cost of rough lumber was $6.80, this 
estimate being based upon an increase of price of 
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$5 each of No. 1 and No. 2 Common, and $4 in the 
price of No. 3 Common A. In distributing this 
increase among the grades and dimensions, three of 
the dimensions of the Clear grade, including 3/8 all 
faces, were advanced $5 each, one, 2" face, was ad
vanced $3, and one, 334", was reduced $5. And in 
No. 1 Flooring, two dimensions were advanced $10 
each, one dimension $8, and the other two remained 
the same. And the prices of two dimensions of 
factory were advanced $10 each, two $5 each, and 
the other dimension $7. 

The estimated average increase of cost in the fourth 
estimate was $3.67, which was based upon an in
crease in cost of $5 for No. 1 Common, no increase 
for No. 2 Common, and $4 for No. 3 Common A. 
But distributing this among the several dimensions 
of flooring, three dimensions of Clear were advanced 
$5 each, and two remained the same, three dimen
sions of No. 1 were advanced $5 and two remained 
the same, while all dimensions of factory were ad
vanced $5. 

It is petjectly apparent, therefore, that the distribu
tion of .the increase or decrease of the so-called cost of 
production between the different grades and dimension~ 
has no relationship whatever to the advance or decrease 
in cost; but is based entirely upon other influences, 
which unquestionably are the prevailing and prospec
tive conditions of the market. In other words, the sec
retary of the association, aided to sonie extent by the 
Committee, surveys the entire situation and makes up 
a price list which, so far as the relative price of grades 
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and dimensions is concerned, is wholly arbitrary and 
not controlled in the least by any of the elements that 
appear in the cost of production. 

In fact Keehn incidentally admits as much. The 
court pointed out a differential of $10 between 
"beech, 13/16th dressed" and "matched, all faces" 
and asked if that was substantially a continuing 
diff erentinl, and Keehn replied: 

Kot at all times. It depends upon the supply 
and demand of these different floorings, to 
what a man' .s stock conditions are, and the 
cost of it, too. (Vol. I, pp. 153, 154.) 

It is this pretended cost price list that is distributed 
among the members to be observed as the minimum 
p.rices at which the flooring is to be sold. 

That the manipulation of the spreads between the 
different sizes and grades of flooring and between the 
different woods is not based on cost but is purely 
arbitrary and designed to reflect current market con
ditions, is clearly established by the following quota
tions from letters sent out to the members by the 
Secretary, from Reports of the Market Conditions 
Committee, and from minutes of meetings during the 
period from 1913 to 1922. 

M. C. C. Report, l\farch 25, 19U 

The better movement in Factory should be 
noted because it indicates t hat better prices 
should now be obtainable for this grade, espe
cially in view of the fact that 70% of the 23'" 
Factory was sold on March 1st as against only 
393 on January 1st. (Vol. III, p. 204.) 
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M. C. C. Report, l aouary 29, 1915 

Early in 1913 a Scientific Price List was 
made which represented a profit of 103 on 
F. 0. B. mill prices. Th?:s was based on the 
then current values of lumber, the cost of labor, 
and the seU1:ng expense. The Price List has not 
been changed since t hnt time. During 1914 
it was decided to revise the data to show the 
present cost of manufacturing and selling floor
ing. This has been done, and the result is 
given in our monthly report of t his date. 

In our monthly reports of market conditions 
we have endeavored to reflect, as accurately 
as the available data would permit, what has 
seemed to us a conservative aYerage of condi
t ions. Based upon statistical information and 
the prices you ht:ffe reported, your Committee 
has .made from month to month an estimate 
of the prices obtainable. (Vol. III, p. 228.) 

Letter; Keehn to Sohn Schroeder Lumber Co., 
Jan. 30, 1915 

I would like to urge upon you to carefully 
read and study the annual reports reviewing 
the ·work of the Association during the year, 
and especially t he report of the l\f arket Con
dit ions Committee for December, which covers 
the data collected regarding manufacturing 
and selling costs, and to which is attached a 
table illustrating our so called Scientific List 
brought up to date. Th?."s W.ble is figured on 
the basis of the present market value of the raw 
material, manufacturing and selling costs, and 
present selling values for flooring as applied 
to the six test runs which were used in the con
struction of the original S_cientific List in 1913. 
(Vol. III, p. 234.) 
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~1. C. C. Report, l\lay 18, J 917 

In e..~changing trade experiences, members 
of the Committee report the demand strong 
for Factory and No. 1, particularly for ·Fac· 
tory, and it is their opinion that this demand 
will continue strong and grow stronger on 
account of the clnss of buildings now in course 
of construction and which a.re likely to be 
built during the summer n.nd fall. It is the 
view of the Committee that on account of the 
oversold condition of Factory and the heaiy 
prospective demand for it that much higher 
prices than present values can be re.a.duy ob
tained. As the Ko. I grade moved up 62 
points during April and as the demand for it 
seems likely to increase, it should also com
mand higher levels of value. 

The opinion u;as expressed that the present 
Spreads between Clear and No. 1 and betu:een 
1Yo. 1 and Factory are larger than are justified 
by market conditions, and we would be glad to 
have your views on this subject. The Secre
tary will send you blank forfl!S requesting an 
expression from you in the form of a vote for 
our guidance, so we can consider the question 
at our next meeting and make some recom
mendation to the Association. (Vol. III, 
pp. 243-244.) 

~lemo. or ~l ee.tin~, Nov. 17, 1921 

Stronger Jlarket.-Trade conditions and our 
statistical reports for t he month of October 
were discussed . Clear and No. 1 Maple 
Flooring H" x 2 7.(" face are both in a very 
strong position, as indicated by their oversold 
condition, the Clear being sold 232% and the 
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No. 1 sold 208%. The improvement in the 
demand for No. 1 is particularly noticeable, 
as it was sold only 45% on August 1st com
pared with 208% sold on Nov. 1st. 

In view of recent advances in the market value 
of ro'ugh Jlaple Flooring lumber and taking 
into account .J1anujactU?ing and :11 arketing 
Costs and the relations of supply and dernand as 
indicated by the heavily oversold condition of 
Clear and Xo. 1, it was the consensus of opinion 
as follows: 

1. That present mU.rket values of :Maple 
Flooring H 11 are represented by Frame "A" 
Basis, Table of Values dated 5-21-21, at Full 
List for Clear and No. 1 and a concession of 
$5.00 on Factory. 

2. That the sprc.ad of $7 .00 between 2" 
and 2U" jn Clear and No. 1 is excessive and 
that a spread of $3.00 would be more repre
sentative of the difference in the intrinsic 
value of the two faces. 

3. That the spread between Clear 3U" 
and 2 U" be reduced from $10.00 to $5.00, 
.and the spread between Factory 3 U 11 and 2 U 11 

be changed from $2.00 to $5.00. 
4. That the market values of Birch are 

equal to l\11aple, and that Beech Clear and No. 
1 are $10.-00 less than l\1aple .and Birch, and 
that Beech Factory is equal in valµe to :Maple 
and Birch Factory. 

5. That the Table of Values dated 11ay 21, 
1921, covering % " represents the present 
market value of %". (Vol. III, p. 141.) 
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The action taken at the November 17 1921 
I J 

meeting was recommended by the 1\farket Conditions 
Committee in a report dated October 28, 1921 

(Vol. III, pp. 253-255, at 255), and is shown by 
circular letters from Mr. Keehn to the members 
dated November 17, 1921, and December 1, 1921, 

to have been used as t he basis of a new "Table of 
Values" printed under the same date (Vol. III, pp. 
142-14~ and p. 318.) 

The Government filed a number of other estimates 
based upon varying numbers of runs made by mem
bers, which are : 

Exhibit No. 28, Vol. I II, p . 291. 
Exhibit No. 28A, Vol. III, p. 294. 
Exhibit No. 28B, Vol. III, p. 296. 
Exhibit No. 28D, Vol. III, p. 300. 
Exhibit No. 28E, Vol. III, p. 302. 
Exhibit No. 28F, Vol. III, p. 304. 
Exhibit No. 28G, Vol. III, p. 307. 
Exhibit No. 28H, Vol. III, p. 310. 

The first of these was dated January 29, 1915 (p. 
293), and the last March 1, 1920 (p. 312) . In each 

of them there was added 10% profit on selling prices 
f. o. b. mill, and to some a note was added, as, for 
illustration, to Exhibit 28G, to wit (Vol. III, p. 309): 

To Realize a Profit of " Cost Plus" 10% 
(the method frequently used by the Govern· 
ment during the war in making its purchase 
contracts) instead of a 10% Profit on Salesi 
the profit would be $5.63 instead of $6.26, a 
difference of 63 cents; in that case the floor· 
ing manufactured in these Seven Test Runs1 I 
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which have been consolidated and consid
ered one run, should sell for $61.97 instead of 
$58.98, or $2.99 more than selling basis of 
May 13, 1919. 

In the estimates made during 1922 this 103 profit 
is omitted, and the witness Keehn says that the esti
mate as now made contains no element of profit (Vol. 
I, p. 107). But it will be observed that the answers 
to the questionnaire, from which the average manu
facturing and market ing costs are estimated, add 63 
on the value of the plant and the average stock car
ried of rough lumber and of finished .flooring, and, 
until after this action was begun, in each of the 
estimates 53 was added for contingencies. But 
what difference can it make whether any per cent is 
allowed on the average estimated cost or not, when the 
prices upon the several grades and dimensions are 
manipulated at will? The advance may be far be- · 
yond 103 on those dimensions for which there is a 
demand and which are being sold in large quantities, 
and be reduced to nothing on the dimensions for 
which there is no demand at all. 

There is another feature which shows that this esti
mated cost has really but very little to do with the 
actual cost of flooring that is manufactured and sold 
upon the market. In the test runs a record is kept 
of the relative amounts of the different grades of 
rough lumber that are used, and the estimates are all 
based upon the average price of the lumber for those 
three grades. But manifestly in the operation of their 
mills, the relative quantity of these grades i s not obse'rved 
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at all, and ther~f ore the cost of the lumber actually pro~ 
duced does not correspond at all v.;ith the costs upon 
which the estimates are based. For instance, suppose 
there is a greater demand in the market for No. 1 

flooring than for Clear, then the rough lumber used 
will be more of No. 2 Common and less of No. 1 

Common; or if there is a greater demand for Factory 
and less for Cle.ar and No. 1, then a very large per
centage of the rough lumber vv1.ll be No. 3 Common 
A; and the estimates all show that the price of such 
lumber is less than half of the price of No. 1 Common. 
Undoubtedly after the second estimate had been sent 
out, there was a great increase in the quantity of 
No. 1 flooring produced, and but little, if any, in 
clear, as the great increase in the prices of No: 1, as 
compared with the increase in prices of clear, no doubt 
resulted from the increased demand for Ko. 1. There
fore, there was a much greater relative quantity of 
No. 2 rough common lumber used, and a correspond
ing decrease in the cost of production. And the 
same may be said as to No. 3 Common A rough 
lumber after the third price list was sent out, in which 
there had been a large relative increase in the price 
of factory flooring. 

A thorough analysis of these pretended estimates of 
cost of production and the formulation of price lists 
based thereon demonstrates beyond a shadow of contro
versy that they were a mere device used for the fixing of 
m?:nimum prices to be observed by the members of the 
Association. 
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But let it; be supposed that these estimates were 
based upon actual figures and that the correct aver~ 
age estimates were made. In other words, that the 
price of each grade and dimension of flooring given 
in these tables was the exact average cost price of 
production of such grade and dimension, yet it would 
destroy some of the essential elements of competi
tion, and would be violative of the Antitrust Act. 
The foundation upon which competition rests is the 
ability of one manufacturer to produce his article 
cheaper than another, which enables him to sell it 
at a less price than that at which his competitor can 
sell his product. Kecessarily there must be a dif· 
f erence between the actual cost of production by the 
several manufacturers who are engaged in producing 
the same article; in fact, half of the members of this 
association produce their own rough lumber (Keehn, 
Vol. I, p. 178); and necessarily have an advantage 
over those who purchase their raw material. But 
in these pretended cost prices those differences are 
entirely disregarded. And the price JiSts distrib
uted among the members, and which they are ex
pected to observe, are not based upon the actual cost 
of production of any one of the members. Each 
member fixes his selling price upon a common cost of 
production and not upon the actual cost to him; 
and this within itself is a regulation by combination 
of the price of flooring, and is a restraint of trade 
within the meaning of the Antitrust Act. 
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VI 

Book showing estimated freight rates and values of 
flooring at points of delivery 

A further evidence that the members of the de
fendant association agreed upon and maintained uni
form prices is their system of computing freight rates 
to various points of delivery, and distributing among 
the members books which not only show such rates, 
but also contain the prices of lumber delivered at 
thousands of designated points. In describing the 
book which was prepared in 1916, the witness Keehn 

said: 
The index letter following the name of each 

town indicates the rate of freight from Cad-
. illac, 1'1ichigan, to the various points. We 

do not consider that Cadillac is taken exactly 
as the base. The rate of freight from Cadillac 
to about thirty or forty or fifty representative 
markets in the United States happens to be 
about the same as the average rate of freight 
from the seventeen producing points in Michi
gan and vV~consin. In this particular book 
it is true that all t he freight rates are estimated 
from Cadillac because we simply took the rate 
of freight from Cadillac in having it compiled. 
It shows the rate of freight from Cadillac to 
five or six thousand points or seven or eight 
thousand points, scattered all over the United 
States. (Vol. I, p. 112.) 

From the whole of Mr. Keehn's testimony (pp. 
112-117) it appears that the following is the method 
used in computing rates. Nearly all of the factories 
belonging to the members of the association are 
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situated in :Michigan and \Visconsin. Three mills 
are located at or near Cadillac, :\1ichigan; and the 
rates from that point are about the average of the 
rates from all of the factories to the numerous points 
in the United States. Therefore Cadillac is fixed 
as the arbitrary point from which the freight rates 
are computed. But the rate charged is not always 
the actual rate from Cadillac to the point of delivery, 
as Mr. Keehn testified (Vol. I , p. 114) that the rates 
take a certain grouping, so that the index letters 
representing 45, for instance, might also represent 
44Y2 or 45Y2. 

That Cadillac has been adopted and used as a com
mon freight basing point is shown by a. number of 
exhibits in the record. In a letter to members dated 
December 7, 1917, with reference to establishing a 
uniform custom among the members of the associa
tion in respect to the war tax on freight charges, Mr. 
Keehn said: 

As our delivered prices are based upon Cadil-
lac, it would not work out to mention the rate of 
f re·ight in cents per 100 pounds, because the local 
rate of freight from points other than Cadillac, 
to the point of delivery would not be according to 
our basis used in arriving at delivered prices. 
(Vol. IV, p. 433.) 

And in a letter dated August 23, 1921, to t he Oval 
Wood Dish Corporation, which had just joined the 
Association, 11r. Keehn stated: 

\Ve are inclosing the following: 
"I. 11inutes of 1\1eeting of August 19, 1921. 
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"2. Copy of letter to members dated Au
gust 20th, regarding the consensus of opinion 
as to the current market value of flooring. 

"3. Rate Book containing Tables of Values 
Based upon Average Cost and index to towns 
showing the delivered values based upon the 
rate of freight from Cadillac, l\1ich. · Cadillac 
is our basing point, as it is practically the 
geographical center of the production and dis
tribution of flooring, and the rates of freight in 
a general vvay from Cadillac would be about 
the average rate of freight from all the Asso
ciation flooring mills." (Vol. IV, p. 481.) 

For some reason, which Mr. Keehn does not 
explain (Vol. I , pp. 113-114), the rates in the 
book are given in letters instead of figures, A repre
senting 1, B, 2, etc., down to J, which represents 0. 

After the rates from Cadillac to the numerous 
points are t hus ascertained, they and the prices of 
lumber, determined by the method heretofore de
tailed, are added together, and the delivered price 
of lumber at each of the thousands of points tnentioned
in the rate book is thus obtained and is given by the rate 
book. 

The system is fully illustrated by reference to Gov. 
Ex. 35, Vol. III, p. 328, side pages 737- 905. 'Ihis 
exhibit is the freight rate book which bears date of 
May 31, 1922, and which ""·as compiled and distributed 
about that date. Only enough of this exhibit is 
printed to fully illustrate the character of the book. 
The first page, after giving t he title, contains a 



key showing to what figures the letters conesr-ond, 
and then explains: 

To ascertain delh·ercd costs at an unlisted 
point allow 25 cents for each one cent dif
ference in the rate of freight between the 
nearest listed point and the unlisted point from 
point of shipment. (Vol. III, side p. 738.) 

Then follows the freight rates, designated in letters, 
to numerous points in each State, which are com
puted in the manner above described. For instance, 
in Illinois the freight rate to Abingdon is BG, or 27 

cents; to Annapolis, i\'.laryland, DD, or -14 cents; to 
Middletown, New York, it is DA, or 41 cents, and t-0 
all points in :Massachusetts it is DC, or 43 cents. 
There is then given (side pages 881-882) an Average 
Cost Chart, which shows the average cost of the three 
grades and four dimensions of flooring ascertained by 
the method heretofore described. This chart contains 
costs of only :Maple lumber 13/16" in thickness, but 
there also appears on side pages 878-879 a Table of 
Differentials, which shO'\vs the diff ercnce between 
the flooring described in the A veragc Cost Char t 
and-

( 1) Average cost of Beech, 13/ 16, All Faces. 
(2) Average cost of Birch, 13/16, All Fac:es. 
( 3) Average cost of \Vide Faces. 
( 4) Average cost of Thick Flooring. 
( 5) Average cost of Jointed Flooring. 
( 6) Average cost of Special Grades. 
( 7) Average cost of Extra Shorts. 

Then follows what is designated as a" Delivered Cost 
Chart," which contains the delivered costs as above 
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described of 13/16" flooring of the several faces com
puted upon every rate given in the freight rate chart. 
For illustration, take the first item appearing on side 
page 883, where the freight rate is AE, or 15 cents, 
the delivered prices for the various dimensions of 
Clear flooring are: $88, $90, $U3., and $88.50. The de
livered prices of No. 1 are: $71, $75, $78, and $78.50, 

respectively. The delivered prices of Factory are 
$23, $31, $33, and $38.50, respectively; and generally 
with each advance in freight of one cent, there is 25 

cents added to the price, although this does not al
ways hold good. If the manufacturer is shipping 
other varieties of flooring than maple or other di
mensions of maple, he has to make his own computa
tion from the table of differentials described. Thus 
there is in the possession of each member the exact price 
which it is intended that he shall charge at the point 
of delivery for every shipment made by him. And not 
content with this, the book specifies (Vol. III side 
p. 880) what the terms of sale are to be as follows: 

Sixty days net or 23 discount for cash in 
15 days, or 1 % discount for cash in 30 days 
from date of invoice after deducting freight. 

If the car has not arrived, the discount may 
be deducted on 90% of the invoice less esti
mated freight, for cash within proper discount 
period, the balance with original paid freight 
bill to be remitted net within 5 days after ar
rival of car. No cash discount will be al
lowed after 30 days from date of shipment. 

Of course, it would be expensive to have printed 
and distributed books containing so much matter 
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every time there is a change in the price. \Vith ref
erence to what is done when a change in price is 
made, Keehn testifies : 

Q. Now, when another estimate of costs 
has been made before the issuance of another 
freight-rate book, what did you do1 

A. \iVell, we -might have put in a sheet or 
might have issued a new table of values. 

Q. Well, you would do one or the other1 
A. One or the other, ordinarily. 
Q. That is, you would send to each member 

a sheet showing this new estimate1 
A. New estimate; yes, sir. 
Q. So he could use that in connection with 

his freight-rate book~ 
A. He could make such use of it as he de

sired. Simply sent to him for his information. 
(Vol. I, p. 114.) 

The book of 1922 was made up of loose leaves; 
and direction was printed in the book showing how 
the old leaves could be removed and new ones in
serted (Vol. III, sidep. 738) . 

·when this book was issued in 1922, Mr. Keehn, 
the secretary, sent out to the membership, under 
date of June 24, 1922, the following letter: 

GENTLE.MEN: 1. For the information of the 
members of the Association the Committee on 
Cost Surveys has made a careful analysis and 
survey of the Average Cost of l\fanufacturing 
and Marketing Maple, Beech and Birch 
Flooring. 

2. The Survey was made in accordance with 
Article XIV, " Determining Average Cost," 
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of the Articles of Association and the results 
of the Survey are given in the inclosed sched
ules, which, for brevity, are called "Average 
Cost Chart" and " Differentials." 

3. For the further information of the mem
bers, so-called " Delivered Cost Charts'' have 
been compiled. These Charts include the 
Average Cost of Freight to destination of 
shipment; in other 'vords, the Average Cost 
of Freight is added to the Average Cost of 
t he flooring F. 0. B. cars at flooring mills to 
illustrate what the DeliYered Cost would be 
at destination. 

4. Copies of the foregoing under date of 
May 31, 1922, are inclosed herewith. 

5. '\Ve are also inclosing statement "Survey 
of Costs" for first quarter of 1922 and an 
analysis of the "Three Test Huns of 1921" 
which are also dated as of May 31, 1922. 

6. Under the new Articles of Association the 
new Rate Book will be made up as follows, 
and \'Vill contain only the following matter 
when completed : 

(a) Title Page. As per enclosed copy. 
(b) Key to Freight Rates and Index Letters. 

As per enclosed copy. 
(c) Average Freight Rates and Index of 

Towns. Being the equivalent approximately 
of the freight rates from Cadillac, Michigan. 

Remarks : The freight rates are all being 
revised to give effect to the reduction ordered 
by the Interstate Commerce Commission to 
take effect July 1st. 

(d) Average Cost Chart. Showing approxi· 
mate relative Average Cost of t he different 
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grades and faces of 13/ 16" l\1aple Flooring F. 
0. B. cars at flooring mills. 

(e) Differentials from Average Cost of 
13/16" Maple Flooring. 

(f) Delivered Cost Charts 13/16" Maple 
Flooring. 

(g) Average Cost Chart 3/8" lVlaple, Beech 
and Birch Flooring. 

(h) Deliyered Cost Chart 3/8" l\1aple, Beech 
and Birch Flooring. (Vol. III, pp. 318-319.) 

Apparently the last book issued before the filing 
of the bill on March 5, 1923, was dated February 15, 
1923, and a copy was filed a.s Gov. Ex. 37, Vol. III, 
p. 330, side p. 910, et seq., but only enough pages 
are printed to illustrate i.ts character. This book 
contains a table of differentials .similar to those above 
described, and also the same directions as to terms 
of sale. About 7,600 different points are designated 
therein (Keehn, Vol. I, p. 118). For convenience of 
inspection the first three sheets of this exhibit are 
here reproduced as follows: 

Dtffel'entials 

[From Average Coot Charts or Maple H'' D. &: M.J 

FEBRUARY 15, 1923 

Avlwage Cost of Beech H-" D. & .:11., all Faces: 
Clear-$10.00 less than l\faple. 
No. 1-$5.00 less than Maple. 
Factory-Same as Maple. 

Average Cost of Birch {-{JI D .. & .Jlf., all F'aces: 
Clear-$10.00 less than l\1aple. 
No. 1-$5.00 less than :Maple. 
Factory-Same as Maple. 
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Average Cost of lVide ]laces, D. & A1.: 
2 Yz ' 1 face same as 2 ~" face· 3" 3 u211 

I I 72 I 

and 411 faces same as 3 ~ 11 face, of same 
wood, grade, and thickness. 

Average Cost of Thick Flooring, D. & llf. : 
lft"-$5.00 more than H-1

' D. & M. 
lf~"-$7.00 more than a" D. & M. 
1 H·"-$10.00 more than H" D. & M., of 

same wood, grade, aI).d thickness. 
Average Cost of Jointed Flooring: 

tt"-$5.00 more than tt" D. & M. 
lftr"-$10.00 more than H-" D. & M. 
lfs"-$12.00 more than H" D. & M. 
IH."-$15.00 more than H-" D. & M., of 

same wood, grade, and thickness. 
Average Cost of Special Grades: 

\Vhite Clear Maple, ti", $20.00 more 
than Clear Maple, H", same face. 

Red Clear Beech, tt", $20.00 more than 
Clear Beech, i~", same face. 

Red Clear Birch, tt", $20.00 more than 
Clear Birch, H-", same face. 

\Vhite Clear Maple, %", $15.00 more 
than Clear Maple, % '', same face. 

Red Clear Beech, %", $15.00 more than 
Clear Beech, %'', same face. 

Red Clear Birch, %", $15.00 more than 
' . Clear Birch, %", same face. 

Average Cost of Extra Shorts: 
Clear Maple, Beech or Birch, H" x 2" 

or 2 ~" Face, under 22", $35.00 less 
than standard lengths of Clear, same 
wood and face. 
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Clear Maple, Beech or Birch, H" x 1 ~11 

Face, under 22", $40.00 less than 
standard lengths of Clear, same wood 
and face. 

No. 1 Maple, Beech or Birch, ti" x 2" 
or 2 U 11 Face, under 1611

, $40.00 Jess 
than standard lengths of No. 1, same 
wood and face. 

No. 1 Maple, Beech or Birch, +!" x 1 ~ 11 

Face, under 1611
, $40.00 less than 

standard lengths of No. 1, same wood 
and face. 

TERl\IS OF SALE 

Sixty days net or 23 discount for cash in 
15 days, or 1 % discount for cash in 30 days 
from date of invoice after deducting freight. 

If the car has not arrived, the discount 
may be deducted on 90% of the invoice less 
estimated freight, for cash within proper dis
count period, the balance with original paid 
freight bill to be remitted net within 5 days 
after arrival of car. No cash discount will be 
allowed after 30 days from date of shipment. 

AVERAGE COST CHART 

A uerage Cost of U" Maple Flooring F. 0. B. cars at Flooring 
Mill 

MapleD. & M. H"" 1.14" ti" x 2'' H" x 2M" K" x 33(" 
Face Face Face Face 

F. 0. B. Mill: 

Clear __ ·············-·········· $00.00 
No. l--··················· ..... i8. 00 
Factory •••• -..................... 30.00 

!$.\ 00 $100. 00 
8$.00 90.00 
40. 00 4.s.00 

ss.s. 00 
80.00 
60.00 
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DELIVERED COST CHART 

Jndudes Average Cost of Freight to Destination-Freight Rate 
15 .cen(s to 2.6 cents ' 

Freight Rate MnpleD. &M. H" x l J,2" H." x 2" H" x 2!4" ti" x ~" 
Index Face Face Face Face 

i--

A. E . •••••••••... Clear ...•••. •••••• 93.00 98. 00 103. 00 88.W 
No. 1. .. .... ..•••• 81.00 88. 00 93. 00 83. so 
Factory ••••••••••• 83. 00 43. 00 48. 00 6.1. so 

A. F ••••.• . •• . •••• Clear .....•••••••• ·93.25 98. 25 103. 25 88.50 
No.!. ...••••••••• 81. 25 88. 25 93. 25 83.W 
Factory . ••••••••• ~ 83 . .25 43. 25 48. 25 53.W 

A.G ••••••••••••. Clear . ••••.•••.••. 93. 50 98. 50 103. 50 88. 75 
No.!. ••••••.•••. . 81. 50 88. 50 93.SO 83. 75 
Factory ••••••• . • . ~ 33. 50 43. 50 48. 50 53. 75 

A. ll .. .•........• Clear .••• .••.• ... . 93. 50 98.50 lro. 50 89.00 
No. 1. . • . .••...... 81. 50 88. 50 93.60 84. 00 
Factory •••........ 33. 50 43. 50 48. 50 54.00 

A.!. ••.••.•.•.••. Clear ............. 93. 75 98. 75 103. 75 89.25 
No. 1. ........ .... 81. 75 88. 75 93. 75 84. 2S 
Factory .........•• 33. 75 43. 75 48. 7~ 54. 25 

B. J ....•. .•...... Clear .•••.••••.••• 94. 00 99.00 104. 00 89. 50 
No.1. •••••••••••• 82. 00 89.00 94. 00 84. so 
I<'actory ••••••••••• 34.00 44. 00 49.00 54.50 

B. A ••• •••••••.•• Clear ••••••••••••• 94. 25 99. 25 104.25 89. 75 
No.!. ..• •••••..• .' 82. 25 89. 25 94. 25 84. 75 
Factory •.•.......• 34. 25 44. 25 49. 25 54.75 

B. B ••.•...••...• Clear .........•..• 94. bO 99. 50 104. 50 90. 00 
No. 1. • .••....•.•• 82. 50 89. 50 9f50 85.00 
Factory ••••.•••• _. 34. 50 H.50 49. 50 s.s.oo 

B. C •••..•••.•••. Clear • • ••••••••••• 94.50 99. 50 104. 50 90.25 
No. 1. ••••••..•••• 82. 50 89. 50 94.50 8.5. 2S 
Factory . •••••••••• 34. 50 . 44. 50 49.50 SS. 2S 

B. D •••••••••••.• Clear .... .••.• . .•• 94. 75 99. 75 104. 75 90. 50 
No. 1. ............ 82. 75 89. 75 ' 94. 75 85.SO 
Factory . . •.... ____ 34. 75 44. 75 49. 75 55.50 

B. E •••••••...... Clear ••••••••••.•• 95. 00 100. 00 105. 00 90. 75 
No. 1 ••••••••••••• 83. 00 90.09 95. 00 85. 75 
Factory ••••••••••• 35. 00 45. 00 50. 00 55. 75 

B. F •••.. . ...•.••• Clear ..•.•••..• • •• 95. 25 100. 25 lOS. 25 90. iS 
No. 1. ••• •..••.•.. 83. ;!5 90. 25 95. 25 8.5. 75 
Factory •....•..... 35. 25 45. 25 50. 25 S.S. iS 

KEY 

Freight Rates ____ -- -----_ 1 2 3 4 5 6 7 8 9 0 
Index Letters __ ._. _______ A B c D E F G H I J 

Mr. Keehn claims that there has been a modifica
fon of the information thus sent out .after the bill 
vas filed _and before the trial} in that the book now 
n use does not show the delivered cost; that is, the 
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items of freight and the cost of the manufacturer arc 
not actually added together, but both items are con 
ta.ined in the book, and all the shipper has to do is to 
make the addition. As said by the court, "In other 
words, instead of having a four, he (the manufac
turer) has two and two." (Vol. I, p. 118.) 

Keehn also claims that the ra,te book or tables 
do not now include the differentials and tenns of sale. 
(Vol. I , p. 153 .) Ilut he admits that the terrns 
of sale prescribed h~Ye generally p·eyailed in the 
lumber industry (Vol. I , p. 155), and the cliITeren
t ials as to 70% or 80% of the business are shown 
in the re~orts sent to the IT'.embers (Vol. I, p. 177) . 

And it is not claiir..ed that the association has ceased 
S3ncling out the so-called cost prices, which show 
the di fTenmtials between t he difierent dimensions 

of maL_le flooring, which represents 90% of the 
business. (Keehn, Vol. I, p. 131.) 

Special attention is called to the fact that in the 
books issued in 1922 and 1923 the tables of delivered 
prices are designated as "Delivered Cost Chart." 
Prior to that t ime these tables had been designated 
"Table of Values." Sec Table issued January 6, 1921 

(Ex. 34, Vol. III, p. 322, side p. 554, ct seq.). In this 
book, after the " Concessions and Additions- Tables 
of Values January 61 1921," appears the statement 
"Established for First Quarter, 1921." (Side p. 694.) 

These words were used advisedly, and refer to the 
values, ~ms, etc., " established" under the minimum
price pfan and the minimum-price basis. It was 

15!?:?1- 24f-8 
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·under those plans that the delivered prices were 
fixed; and they were therefore designated as "values" 

and not "costs". Apparently in these charts, the 
dcliYcred prices were not designated as "values" 
before 1916, the date when the minimum price plan 
originated. On p. 320, side pp. 419 and 420, appears 
a number of pages of a book dated l\1ay 21, 1913, 

which is improperly designated as "Gov. Exhibit 
26," but which is probably a part of Gov. Exhibit 
30 f . They show delivered pri<'.es, but are not desig
nated" Table of Values," as appears in the table is
sued l\1ay 15, 1916. (Side pp. 513, 514-521.) 

A method of determining the freight rate which 
the members have included in the price of flooring 
bas been in existence ever since the first association 
was organized in 1905. l\1r. Keehn says," I was con
nected with the association on April 1, 1905. I am 

very familiar with this paper 'Prices on :Maple Floor
ing, effective April 1, 1905,'" and that the paper was 
a table of prices on maple flooring by geographical 
.zones. (Vol. I, p. 111.) The document spoken of is 
filed as Gov. Ex. 29. (Vol. III, p. 320, side p. 4081 

but improperly numbered 498.) That was a simple 
document as compared with subsequent tables; but 
it showed the prices which were expected to be 
charged for lumber delivered at various points in the 
United States. Some specific points were mentioned, 
but generally a specified delivered price applied to 
all, or the greater portion of a state. It appears, 
however, that by 1911, a table of the nature of those 
used in recent years and now in use had been devel-
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oped. (See Gov. Ex. 30E, Vol. III, p. 320, side p. 
417 .) And in 1913 the system had about reached 
perfection. (Gov. Ex. 30f [not 26] Vol. III, p. 320, 
side pp. 418, 419.) 

In order for those producing and selling an article 
t o observe uniform prices, or a minimum price, and 
thus avoid competition, it is essential that some 
method be devised whereby they can easily ascertain 
what the delivered prices of the article are at the 
various points to which the commodity is shipped. 

Different methods have been devised, but this 
court has so far had presented to it no method so com
plete in all of its details as the one adopted by this 
association. Here in most instances no computation 
was left to be mA,de by the manufacturer; and all he 
had to do was to turn to his book and find the point to 
which the shipment was destined, and he had the 
price before him. 

If it was not intended by the members that the 
prices of lumber should be controlled or in some way 
affected by this organization, why was each member 
furnished with a list of fixed or designated pnces1 To 
say that these elaborate calculations and their dis
tribution among the members were not intended to 
have, and did not have, any effect upon the prices 
charged by the members is to disregard absolutely 
every element of common sense in determining facts. 
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VII 

Statistics 

In the Articles of Association in existence from 
January 1, 1913, to January 1, 1919, the article re
lating to reports provided that reports should be 
made by each member to the secretary at the close of 
business each day of a.11 <leliveries and shipment of all 
kinds of maple, beech, and birch flooring within the 
United States except flooring purchased from mem
bers of the association; and the secretary was given 
authority to examine the books and papers of the 
members to verify statements; and it was also re
quired that a sworn statement showing total deliveries 
and shipments for each month should be ren~ered on 
or before the fifth of the following month (Vol. lll, 
p. 7); but there was no provision made for the distri
bution of statistics by the secretary among the mem
bers of the association. The articles which were in 
existence for the first three months in 1919 had asimi
lar provision (Vol. III, pp. 20-21). The articles 
relating to statistical reports in the Articles of Asso
ciation which went into effect .January 1, 1922, and 
continued until J anuary 1, 1925 (Vol. III, p. 64), 

have heretofore been copied in full (p. 8); and, 
briefly stated, they provide that each member shall 
report monthly on or before the fifth day of each 
month (a) stocks on hand of the three varieties of 
flooring; (b) unfill ed orders; ( c) amount in feet of 
shipments made during the preceding month within 
the United States except purchases made from other 
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members; ( d) production for previous mouth; ( e) new 
orders booked during month; and (f ) average prices 
f. o. b . .flooring plant for 13/16" x 2U" Clear, No. 1 
and Factory; and that each member shall report 
promptly at the end of each week all sales made during 
the week of the three varieties of flooring, the reports 
stating quantity, kind, and grade of flooring sold, the 
delivered price sold at, the average freight rate to 
destination, and the commission paid, if any ; and 
that all the statistical reports shall relate solelJ and 
entirely to past and completed transactions and shall 
be mailed "by the members to the Secretary, who 
shall report the srzme to the members." (Vol. III, 
p. 70.) 

I\-1onthly statistical reports of stocks on band, of 
unfilled orders, of shipments, of production, and of 
average prices realized have apparently been made· 
by the association to its members at least since Jan
uary, 191'2. (Government Exhibit No. 40, Vol. III, 
side pages 956-960.) The earliest such report printed 
in the record is dated January 18, 1913. (Gov. Ex. 
40A, Vol. III, side pages 1003-1009.) This report 
gives practically the same bare statistical informa
tion as does the report dated April 17, 1923, which 
is fully described below (p: 97), but it docs not give 
the information in as great detail as does the later 
report, nor does it contain any of the elaborate com
parisons in percentages and by the graphic represen
tation, called a barometer, which the later report 
makes between the cmTent statistics and those for 
earlier months and years. 
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\Vith the exception of a few months during 1914 

and during 1916, when an exchange of quotations 
was operated through the association (Vol. III, pp. 
209 and 227, ~nd Vol. IV, p. 430) , no detailed reports 
of actual prices were furnished the members by the 
associat ion until the weekly sales reports were 
started in 1920. During this period the only reports 
of actual prices were the monthly reports of average 
prices f. o. b. cars at the factory of tt" x 2}4'' face 
maple flooring. Specimens of these reports, then 
called Current Net Values, dated ,Tanua.ry 18, 1913, 

October 28, 1913, and September 19, 1916, arc 

printed in the record. (Vol. III, side pages 1004, 

2130, and 1322.) The earliest of these reports 
merely gives the average price realized for five groups 
of mills and the general average, but t he later reports 
are in the same form as the report of Average Prices 

Realized, dated April 17, 1923, which is described 
below (p. 98) . 

l\1r:Keehn says that he doesn't recall exactly when 
the weekly reports of sales were started, but that it 
may have been some t ime in 1920. (Vol. I, pp. 
176-7 .) The minutes of the annual meeting held 
February 12, 1920, establish definitely, however, tha.t 
the collection and distribution of weekly reports of 
sales were authorized at that meeting. The perti
nent port ion of t hose minutes reads as follows: 

}Veekly Sales Rep01ts.-I n view of the 
extraordinary business conditions now exist
ing, it was the sense of the meeting that weekly 
reports of sales should be made in order that 
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the members of the Association may ho.ve as 
much information as possible regarding cur
rent market conditions. 

On motion the following resolut ion wu.s 
adopted by unanimous vote: 

"Resolved, 1. That the members mnke re
ports to the Secretary on Saturday of ea.ch 
week, giving a complete record of a ll sales 
made during that week of one carload or more 
of 1\-f aplc, lleech, or Birch .Flooring, the re
ports to give date of sale, quantity sold (if one 
carload or more), the th ickness, face, gra<lc 
n.nd wood, the delivered prices sold at, and 
the Hate Book index letters to indicate des
t ination, but the names of towns to be omitted. 

"2. The information contained in the re
ports to be t:tbulated by the Secretary and 
excha.nged by him among the members only 
who make the reports." (Vol. IV, p. 528.) 

The earliest weekly sales report secured under 
subpn~na and introduced as cYidence is dated 1\1arch 
2, 1920, but it indicates that similar reports h:.id 
be3n issued for at lea.st several weeks preceding thn.t 
date. (Vol. IIJ, pp. 356-359.) 

Been.use of the decision in the Unitc<l States District 
Court at J\tfemphis in the Hardwood Case, on advice 
of counsel the entire reporting system wus suspended 
from April 1, 1920, to August 1920. (Vol. I , pp. 
146-7 .) The 'veekly sales reports v•cre also omi.ttcd 
for a few weeks in December, 1921, and January, 
1922, because of the decision of the Supreme Court 
in the same case. (Vol. III, p. 152.) The Govern
ment filed as exhibits statistical reports which cover 
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practically the entire period from 1913 to 1923, and 
weekly sales reports which cover practically every 
week of the period from January, 1921, to October, 
1923, but has had printed only n. sufficient number to 
fully illustrnite the entire reporting system from its 
inauguration down to the present time. As we are 
nO"w especially concerned with the manner of re
porting at the time the original bill vvas filed, we call 
special attention only to such reports as illustrate 
the system then in use, and also to one or two reports 
made since the filing of t he bill which indicate a 

slight change which Mr. Keehn claims has been 
made in the system since the institution of t he suit. 

Government Exhibits 44 to 48, inclusive (Vol. 
III, p. 404, side pp. 2852-2858), are forms for indi
vidual reports to be made by members to the sec
retary of the association. The first form (Exhibit 
44) is for a report showing (1) date, (2) quantity, 
(3) thickness and face, (4) grade, (5) wood, (6) de

livered price at which sold, (7) average freight rate 
to destination, and (8) rate of commission paid, if 
any, as to each shipment, and at the bottom the 
member is asked to report every Saturday, and if 
no sale has been made during the week, to send the 
blank in with such notation. (Vol. III, side p. 2852.) 

Government Exhibit 45 is a form for reporting the 
average price.s realized f. o. b. plant for H x 2U" 
face Clear, No. 1 and Factory maple flooring, and 
it shows the number of feet, the delivered price, the 
quantity, and freight to destination of each grade 
(side p. 2853). Exhibit 46 is a form showing (1) 
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maple flooring on hand of each djmension an<l grade 
and (2) t he unfilled orders on hand of each dimension 
and grade (side p. 2854). Exhibit 46A giYes similar 
information with reference to beech flooring, and 
Exhibit 46B the same with reference to birch floor
ing (side pp. 2855 and 2856). Exhibit 47 is the form 
of a report showing the arnou_nt of production of 
each grade and new orders booked for each variety 
of flooring, and Exhibit 48 is a summary of ship
ments showing quantity of each variety shipped 
(side pp. 2857 and 2858). Exhibit 44 is a weekly 
report, while the remainder are reports made at the 
end of each month. 

From the information obtained by these reports 
the secretary compiles the information which he 
sends out to the various members. 

Government Exhibit 43-FFF (Vol. III, pp. 377-

384) is the report of all sales made by every member 
during the week ending April 1, 1922. As hereto
fore shown, this was sent o~t to each member about 
the middle of the following week. It is dated April 6, 

1922. This report shows the date of each sale, the 
exact quantity of each dimension and grade, the de
livered price, the Cadillac freight rate, the commis
sion allowed, ff any, and the meml;>er by which the 
sale was made, the member being indicated by its 
identification number. Government Exhibit 43-

ZZZZZ (Vol. III, p. 390) is the report for the week 
ending July 14, 1923. It was made nearly four and 
a half months after the bill was filed, and is in pre
cisely the same form as the one made at the end of 
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April 1, 1922. But l\Ir. Keehn says t hat at the meet
ing held July 19, 1923, the form of this weekly report 
was so changed that it no longer identifies the particu
lar mill reporting each sale. Government Exhibit 
43-AAAAAA (Vol. III, pp. 398-402), the report dis
tributed among the members for the week ending 
J uly 21, 1923, which is the first report made after the 
alleged change, contains exactly the same informat.ion 
as the previous reports except that the number of 
the member reporting each sale is omitted, but in 
this report the groups of mills are designated so as to 
show that t he first ten sales were made by members 
of eastern lower JV1ichigan mills, that the next eight 
sales were made by the western lower :Michigan mills,· 
and the i·emaining seven were made by t he upper 
Michigan and \Visconsin mills. 

It appears from defendants' exhibit G I (Vol IV, 
side pp. 5340- 5342), a weekly sales report dated 
November 9, 1923, that other changes in t he form of 
the report were made between tTuly 27, 1923, and 
that date, as the later report has a different grouping 
system, which is described below (p. - ) , and also 
t he July, 1923, reports have the following additional 
information appended, which does not appear in the 
report dated April 6, 1922: 

Averages of Sales Week Ended November S, uns 

Ck or ~ o. l t"uctet1 

- ----- - - ---- ----1----- -
U x 2~" fnce Clear, No. I and Factory Mnple Floorioii. St.ondnrd 

Grm.lcs and Lengths: 
Averages of Delivered Prires . .. . .•.•. •.•. . .•.. ...•••••.• • •. ... $9S. r.2 $87.57 
A l'CrAges of Average Freight Rates •• _ • . _ ..... _ • •• _ ••••. _._.... . 29 · 26 
Average C-Ost of FrelgM. . . .. .............. ..... ........... .... 5.80 0.20 
A 'Yetagcs ol Pricu Reallted 1''. 0. 13. Flooring MIU n e.sls. .••. . 02. 82 82. 37 

$52. SS 
.32 

8. 40 
~1).18 
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Total Salta of ti :t f~" Face Maple Flooring 
CICllr.. ....... .. .............................................................. 620 M reel. 

No. 1 ...... ----·············- ······· · · · ············ · · ·····-··· ········· · ·······- 41G '' " 
Factory . ......... ... ........ ...... 4 ........... .. ........ ...... ....... ...... .. . . ...... ..... ............. ....... ........ ........ 260 •• •• 

Total. ..•.••. •.•.•. ..•.....•••.•.•. •. . •.••• . •.•... . ..••••.•.••.•.. . • . ... J,29ll " " 

(\' ol. I V, aitlo pnGe ~~H2.) 

In fact the reports had f ctrmerly separated the 
sales according to the geographical groups of mem~ 
bers. The sales reports dated March 2, :March 16, 

and April 20, 1920 (Vol. III, pp. 356-367), separate 
the sales made according to the groups of the mem
bers, but do not show the individual member making 
each sale. The reports dated J anuary 13, January 
20, January 27, 1921 (Vol. III, pp. 261-276), and 
October 6, 1921 (Vol. III, side pp. 2394-2396), give 
the identification number of the member making 
each sale and also separate the members according 
to groups, although in the last-mentioned report the 
separation into groups is only indicated by lines 
across the report. The small volume entitled "Ad
ditional Exhibits " contains weekly reports distributed 
by t he secretary beginning with the week ending 
March 4, 1922 (p. 1), and continuing to t he report 
dated February 24, 1923 (p. 41), although reports 
are not printed for all the weeks. In the first of 
these reports the mills were divided into groups, but 
in the report for the week ending May 20, 1922, and 
in the succeeding reports t hey a.re not so divided. 
Manifestly the resumption of this division after it 
had been determined to omit the number of the 
member reporting was to enable the members to 
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identify as nearly as possible the members by whom 
the sales were made. 

That this may be done with considerable certainty 
is manifest from an analysis of the manner in which 
the sales reports are prepared. The following table 
shows that a definite and unvaried sequence was used 
prior to July, 1923, in reporting the sales made by 
the different members. 

Analysis of order in which identification numbers appear on sales report~ 

.... c.· "' ~ ~ ~:f N' ~ ~ ,.; ..; ..;&l "' ... 
"'"' ~ "' "' "' N <'<<'> 

"' "'. "'" "'" "' .. "'. "'. O> • O> • O> • "'. "" .... ii 
_ .. 

"':~ -~ -~ -~ -~ -:c:i -c. -~ ..... l>l ~~ -(il 

cc)~ ~.,; cc>,; ~-d C::-d ..;-d r:~ CD-.-d ...:,.;; ~-d c:...; 
""'t:l ......... ..... >."' .,'t:l .,-o . 'O • 'O . ..,, • 'O ·"" . .., ..,, .... 

o....: c><l C::< i:t< ~< ~< ~< g< ~< :0< !ii< >. • --<> ::.1 ::I ::I z Q ::s ::s ~o 

..... ..... 0 0 ~ ,:;> - - - ,_ -- - ---- - - - -

2 2 2 2 2 2 2 2 2 2 2 2 
24 24 24 24 24 24 24 24 24 24 ------
33 33 33 33 33 33 33 33 ------ -----· 33 

49 49 49 ------ =.=l 49 49 49 49 49 

3 3 3 3 ----·- 3 3 3 3 
5 5 5 Ii 6 ------ 5 5 5 6 5 5 

14 14 14 14 ............ 14 14 14 14 14 14 
26 26 26 26. 26 26 26 .. ........ 26 26 
30 30 30 ------ 30 30 30 30 30 30 30 
37 37 37 37 37 ---- -· 37 37 37 ... .. ...... 37 
47 47 47 47 47 47 47 47 47 47 ------ 47 

- - - --------- - --- - -
------ 4 ------ ------ ------ 4 4 4 4 4 4 

7 7 7 -----· i 7 .... ......... 7 7 7 7 7 

-···-· ------ ..... ...... .............. 23 -····· ... ........... 23 23 23 23 
34 34 34 34 34 3•1 34 34 34 34 34 34 
42 42 42 42 42 42 42 42 42 42 42 42 
44 44 44 ---·-- 44 44 44 44 44 44 44 44 

---·-- ···--- ----- .. ......... 45 ... .......... ............. ·····- 45 -·;o·r ;o·· ........ .. 
·-·--- ........... ·-- --- 50 50 50 50 fJO 
- - - ---

····- ·(-··· · - --- -
Z2 22 ---··- ------ .......... ..... -·-··· 22 
48 48 48 48 48 48 ··:··+-···· 48 48 48 48 ............. ------
6l SI Sl 51 ······[ 51 

51 51 61 

A comparison of this table with the reports such 
as the "Record of Average Prices Realized" dat.cd 
April 17, 1923 (Vol. III, side p. 2051), and the 
"Record of Completed Transactions" dated October 
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6, 1921 (Vol. III, side pp. 2401-2405), in which the 
individual identification numbers are given under 
the several groups, shows that this sequence in 
reporting has always followed the group system even 
when the groups were not otherwise designated, and 
has always given the reports for the members in each 
group in the numerical sequence of their identifi
cation numbers. The several groups have therefore 
been indicated by the lines across the above table. 
Until some time after July, 1923, the several groups 
and the numbers of the members in each group were 
as follows: 

Grouping prior to J uly, 192."J 

Eastern Western Upp<:r 
lower lower Michigan 

Micl>igan Michigan nnd Wis· 
consin mills mills wills 

2 3 4 
24 5 7 
33 14 I 23 
49 26 '34 

30 42 

37 14 
47 '45 

I 50 

1 Wisconsin. 

One of the pages of the Monthly Barometer Re
port for September, 1923, dated October 19, 1923 

(Vol. III, side p. 2863), shows that after the use of 
the identification numbers was abandoned, the 
Upper l\1ichigan mills and the vVisconsin mills were 
placed in separate groups, and another page of the 
same report gives in a footnote the following explana-
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tion of the present grouping system (Vol. III, sid~ 
p. 2866): 
Group 1. E:i.stern Lower Michigan IVIills____ __ ____ ____ ________ 4 

2. Western Lower Michigan Mills___ ___ _____ __ ___ 6 
3. lipper Michigan Mills_ ___ ____ ______ ____ ____ _____ ___ 4 
4. Wisconsin Mills_ - - -- -- - - -- - - - - - --- _ - -- - - -- ----- --- 4 
5. Chicago, St. Paul, Tupper Lake Mills___________ _____ 3 

Total l\Iills __ -- - - - -- - - ---- -- - - - - - - -- • ---- -- -- 21 

The record does not contain any statement as to 
the present grouping of t he members, but it appears 
quite obvious that No. 47, \Villiam Horner, with a 
plant at Reed City in the Upper Peninsula of Michi
gan, has been transferred to the Upper JVIichigan 
group, and that the members constituting each 
group arc now as follows: 

Grouping after July, 19£8 

Enstem I Western Upper St. Paul 
Lo9'er l .owor Wiscon- Chicago 

.Michigan Mit'blg11n Micbtgnn sin Mills Tupper 
Mills i Mills Mills Lake 

I 

2 3 7 Z3 22 
24 5 42 34 48 
33 lo& 44 45 61 
49 26 47 ~ 

30 
37 

I t is only necessary to assume that the same report
ing sequence has been followed since July, 1923, to 
ascribe with absolute certainty the figures as to aver
age prices realized as given by the report dated 
October 19, 1923 (Vol. III, side p . 2863), to the sev
eral members of the association. A footnote to this 
report states that No. 3, which according to these
quence should appear first in Group 2, made no sales, 
and that no reports were received from Nos. 23, 37, 
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and 45, which according to t he sequence should ap
pear, respectively, last in Group 2 and first and third 
in Group -1. Any member of the association could 
therefore readily complete this report so as to make 
it read in part as follmYs : 

Range of average 71rices realizerl 1". 0 . n. Michi(Jan and 1Visco1Min Floor
ing Mills in September, J 923, f or N e111 Ortfrr,, Bnnkecl f or ti" x i J,i" 
Clear, .Vo. 1 and Factory Ma1>le Flooring, Standard Grades and 
Lengths, o,jter deducting Freight 

Group 1-Eastern Lower Michigan i\ lills : Clear September 

2-- -- ---- --------- -- -- ------ ---- --- ------------- $95. 00 24_______ _______ ____ __ ____ __ ____ ____ __________ __ 96. 42 
33______ __ ________ __ ________ ____ ________________ 100. 33 
39_ _____ __ ________ ________ __ _________ __ ________ _ 101. 15 

Average-- - - ---------- ---- - ----------- --------- 98. 23 
Group 2-Western Lower Michigan r. lills: 

3------------- ----------------------------------5 __ _____ __ _____ ___ __ ____ ___ __ ___ __ _____________ _ 

1~------- - -- - -- - ----------------- - -- ----------- -
26--- -------------------------------------------
30--- -------------------------------------------37 ____ ___ ____ __________ ___ ____ __ ___ _________ __ _ _ 

Average· ----- --- ------ -- ------ ----------------
Group 3-Upper Michigan Mills : 7 ________ ______ _____ __ __ ________ _______________ _ 

42 _______ ___________ ____ __ _____ _____________ ___ _ 
44 _____ _______ ______ ____ __ _____________________ _ 
47 _________ _____________ _________ ___________ __ _ _ 

Average-- -------------- ------ ---- ---- ---------
Group 4-Wiscousin Mills: 23 ___ ___ __ ____ __ __________ _____ ________________ _ 

34 ___ ___ ___ ____ _____________ ___ _________ ____ ___ _ 
45 _______ ________ __ _______ __________ ___ __ __ ____ _ 
so _______ ______________________________________ _ 

Average.--- --------------- - -------------------
All Michigan a ud Wisconsin l\lills, a\•cragc _______ ____ __ _ 

Includes reports from 14 Members. 
OCTOBER 19, 1923. 

No sales. 
93. 73 
9-1. 89 
95. 01 
9.3. 91 

No report. 
94. 89 

96. 40 
97. 85 
98. 14-

102. 18 
98.64 

No report. 
97. 17 

No report. 
102. 36 

99. 77 
97. 61 

Under these circumstances the additional statement 
in the footnote to this report of Average Prices Real
ized that "Reports of Nos. 48. 22, and 51 omitted to 
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avoid disclosing their identity" appears to be a mag
nificent gesture but to mean nothing. 

The individual sales appearing on the weekly sales 
reports n,s now made up can not always be attributed 
with mathematical certainty to the several members 
of the association. N cvertheless, the creation of a 

separate group for the \Visconsin mills so that one 
group only includes three mills, three groupes only 
include four mills apeice, and the other group only 
includes six mills, must render it comparatively 
easy for any person well acquainted with the industry 
to determine with reasonable accuracy which mem
ber has made each sale reported. A weekly sales 
report dated November 9, 1923, is printed in the 
record. (Vol. IV, side pp. 5340-5342.) It shows 
for the week ending November 3, 1923, that group 
1, the Eastern Lower M ichigan l\1ills, made ten sales 
divided among the four members of the group; that 

group 2, the \Vestern Lower J'vlichigan ]\fills, made fif
teen sales divided among five members of the group
No. 37 having made no report; that group 3, the 
Upper Michigan :Mills, made fifteen sales divided 
among the four members of the group; that group 
4, the lYisconsin mills, rnarle four sales divided among 
three members of the group, No. 23 having made no 
report; and that group 5, the St. Paul, Chicago and 
Tupper Lake mills made two· sales div'ided among 
two members of the group, No. 22, the St. Paul mill, 
having ma.de no report. At least the first and last 
sales in each group can be definitely ascribed to the 
first and last reporting members of the group, and 
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there can be very little doubt !ls to which member 
made every sale in some of the groups, as an inspec
tion of the report indicates that it is the present practice 
to report all sales made by each mcrn.ber in the 11:1.tmerical 
sequence on their orde1· dates, so that a change from a 
late to an earlier date indicates a change ·in the reporting 
member. 

The monthly reports are illustrated by Government 
Exhibit 40-5R, Vol. III, p. 350, side pp. 2049-2059. 
The first page is entitled "~·tock Conditions and 
Barometer for i\Iarch, 1923," and is dated April 17, 

1923. It gives a complete analysis of current market 
conditions. The first table on the page gives the 
percentage sold of the available stock of each of the 
three varieties of flooring and of each grade of each 
of the three varieties as of l\.1arch 31, 1923, March 1, 

1923, and ~larch 31, 1922, and the second table gives 
tho increases in the percentages sold (stated as 
"points up") of the three varieties of flooring, of 
maple flooring, and of maple 2 U" flooring as com
pared with the same da.y tho pl.'eceding month and 
with the same date the preceding year. Under 
these tables is a column of statistics as to stocks on 
hand, unfilled orders, shjpmcnts, production, and 
new orders booked, as of l\1arch 31, 1922, and l\!Iarch 
31, 1923, and as to each the increase or decrease as 
of the latter date stated both in actual amounts and 
in percentages. At the bottom of the p!l.ge is a com
parison of the average values of 13/16" x 234'" face 
Clear, No. 1 and Factory Maple Flooring for :March, 

15221-20-7 
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1922, and March, 1923, and the increase as of the 
latter date stated both in dollars and in percentage. 
O,n the right-hand side of the page are seven columns 
which illustrate the stocks and unfilled orders on 
hand March 31, 1923, and the shipments, the pro
duction, the new orders booked and the average 
values for March, 1923, compared with :March, 1922, 

as the measure. 
The second page of this exhibit shows the follow

ing data as to each member individually for March, 
1922, and :March, 1923, to wit: "Stocks on Hand," 
" Unfilled Orders " "Shipments" "Production" I 1 I 

" New Orders," and "Stock Changes," showing the in-
creases and decreases. The third page is a record of 
the average prices realized f. o. b. flooring mills for 
new orders booked for H" x 234" Clear, No. 1 and 
Factory maple flooring, standard grades and lengths, 
.after deducting freight, the members there appear
ing in groups and the average price being given for 
each member and for each group. On the next page 
appears, first, "Shipments of each wood March, 
1922-1923," showing the increase, both. actually and 
in percentage; second, "Production by. Grades" of 
each variety of flooring and for all t hree varieties for 
the years 1916 and 1922; and, third, the average 
prices realized f. o. b. Michigan and \Visconsin mills 
for H-" x 2 U" face maple flooring, after deducting 
freights and commissions, for each of the three grades 
and for t he product for l\farch of each year 1916-

1923, and the aYerages for that period, and also for 
i\1arch, 1923, and compares the figures for :March of 
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each later year, with 1\1arch, 1916, as 1003 (side p. 
2052). The next page shows, first, flooring of each 
grade and dimension, all varieties, on hand March 
31, 1923, and, second, unfilled orders on hand 1\1arch 
31, 1923, for each grade and dimension (side p. 
2053) . 

Side page 2054 shows, first, maple flooring of 
each grade and dimension on hand March 31, 1923, 
and second, unfilled orders for maple on band March 
31, 1923. Side page 2055 shows the surplus maple 
flooring stock on March 31, 1923, of each grade and 
dimension. By "surplus" is meant an excess of 
100,000 feet. Page 2056 shows maple flooring sur
plus in M feet l\'.larch 31, 1923, and also the 11 Sum
mary of Surpluses." Page 2057 shows, first, beech 
flooring on hand :March 31, 1923, giving each grade 
and dimension, and second, unfilled orders for beech 
on hand. Page 2058 gives the same information 
with reference to birch flooring, and page 2059 is a 
record of the receipt of :March, 1923, reports, and 
shows the date of the receipt of each report as to 
stocks and unfilled orders, shipments, production, 
and new orders, and average prices realized. 
Monthly reports for other dates are printed, but a 
study of those cited as Exhibit 40-YYY, p. 346, 

side p. 1620-1629, which is for May 17, 1919, 8hows 
that there is no substantial difference in their con
tents. 

Exhibits 40 and 41-2 U (Vol. III, side pages 991-

996 and 2107-2108) are respectively the Annual 
Statistical Report for the year 1921, dated February 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



.100 

17, 1922, ~md the Semi-Annual Statistical Report 
for the first half 1923, dated July 14, 1923. It is 
not necessary to describe these reports in detail as 
they i-.re in the same general form as the monthly 
report. Briefly stafod, they summs,rize and con

solidate the monthly statsitics and compare the 
totals and the averages for the half year and the year 
with the statistics for the first half of the preceding 
year and with the preceding year. 

An analysis of the reporting system clearly shows 
that there is no in(ormation ·withheld by one member 
from another, and thn,t everyone is perfectly familiar 
not only with summaries "·hich show the market 
conditions generally but a.lso with the exact con
dition of the business of each of his fellow members. 

The reporting system here in effect is more com
plete in its details th~m that used by the Hardwood 
Associa-:.ion, ·which organization was held to be illegal 
in American Column & Lumber C01npany v. United 
States, 257 U.S. 377. 

The importance that is attached by the members 
to the inform&tion contained in these reports is not 
a matter of conjecture or inference as the witnesses 
in this case have testified with a considerable degree 
of frankness upon the subject. This will appear 
from the following citations and quotations from 
the evidence of a number of the witnesses : 

J. L. Colby, of Cummer-Diggens Company, after 
being cross-examined at length upon the subject 
(Vol. I, pp._ 215-218), on re-examination says: "I 
don't ·want to give anyone the impression that we 
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don't pn.y any attention to the statistics distributed 
by the association. I do want to state th~.t the 
statistics 0-rc not t he primary <:onsideration vdth us ' ' 
(pp. 221-2); :ind to the question " \Vhy is thn.t price 
always exc·ha.nged between you members if it is not 
worth anything·?. " he answered, "It is a matter of 
statistical inform11tion, some members mit·ht con-

'" 
sider it wort h more than others. I assume that 
the member can consider it or not just as he likes 
when he gets it" (Vol. I, p. 224). This 'Yit ncss 
probably was the least willing of all the witnesses t o 
admit the manifest use of the statistics mn.de by the 
members. 

Mr. McLurg, of Kneeland-l\1cLurg Lumber Com
pany, testified as follows: 

Q. You say, Mr. McLurg, that you consider 
those statistics '\>vhen you go to make up prices~ 

A. Yes, sir. 
Q. Are you the sales manager~ 
A. No, sir. 
Q. You consider them pretty carefully, don' t 

you~ 

A. I don't. l\1y sales manager watches 
them. I pay very little attention to the sell
mg. 

Q. You examine and consider those weekly 
sales reports~ 

A. He docs ; yes, sir. 
Q. And they show the prices~ 
A. Yes, sir. 
Q. At which the sales were made~ 
A. Yes, sir. 
Q. And you regard t hat as of value~ 
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A. l'enJ valuable. 
Q. And you also regard it as very valuable 

the reports as to production' ' 
A. Not so much production as I do stocks 

on hand. 
Q. Stocks on hand. 
A. I don't care so much about production 

as I do with what they have on hand. 
Q. vVhy is that valuable if it does not enter 

into the making of the price~ 
A. I saw it did enter into my making the 

price. 
Q. If those statistics showed that those 

competitors were getting a good, big, high 
price, why, you follow, don't you~ 

A. If our stocks are such that we can, and 
if they are low, we buy from them, try to 
find out who it is and buy some stock. 

Q. But if they get a good high price you 
follow, don't you'l 

A. vVe try to get all WC can; yes, sir. 
Q. \Vell, you follow them~ 
A. We don't follow that as a lead. 
Q. If they get a higher price than you do, 

you try to follow them, don't you~ 
A. Try to get all we can for our stock. 
Q. Mr. McLurg, if they are selling higher 

than you are, you try to follow them, don't 
yout 

A. Yes, sir. (Vol. I, pp. 229-230.) 

M r. De Witt, of Holt Hardwood Company, when 
asked on examination in chief what the advantages of 
being a member of this association were, said: 

Well, one of the bi,g advantages is the statistical 
reports that we get; it enables us to find out 
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what the market is c;loing, and as I testified 
before on that, then we can put the proper 
grade of lumber into our mills to produce the 
grade of flooring that is demanded by the 
market, and it is not only an advantage to 
the manufacturers but it is also an advantage 
to the consumer. If we did not do that there 
would be times when there would be a great 
shortage of some particular kind of flooring, 
naturally the price of that would be high and 
the consumer would suffer, but from the fact 
that we have t hat information it gives us a 
chance to keep our stock pretty well balanced 
with the requirements of the market; also that 
same report gi·ve·'s us the pr·ices being obtained by 
other members of the associat·ion, althoitgh that 
information is g'enerally about two weeks old when 
we get it, it is valuable to us. The standardiza
tion has been a very valuable thing. (Vol. 
I , p. 252.) 

And on cross-exnmination this witness said: 

Q. And that is the very reason you take 
those statistics, isn't it; you want to know 
what your competitors are getting for their 
lumber~ 

A. That was one of the reasons. 
Q. \Vell, that is your main reason, isn't it~ 
A. No; t he other parts of the statistics is 

also very valuable to us as I have already 
t estified. 

Q. It is all valuable. 
A. It is all valuable, that part too. 
Q. When you go to make your price you 

consider all those statistics, don't you~ 
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A. Yes, sir. 
Q. And you fix the price very considerably 

by what you learn from these statistics, don't 
you~ 

A. That is one of our sources of informa.tion. 
Q. An important one, isn't it~ 
A. Important one; yes. (Vol. I, p. 257.) 

l\ir. Shepeck, of I. Stephenson Company, Trustees, 
on examination testified : 

The statistics issued by the Association are 
a big benefit to us. The information that we 
gather from these statistics as to stocks on 
hand, production, new orders booked, also the 
weekly sales reports, are of considerable benefit 
to us. They enable us to form an opinion as 
to what the conditions are and assist us in 
intelligently handling our flooring business. 

Q. How do you handle your flooring bu:si
ness, whether you consider present prices or 
future prices, or both 6t 

A. We are concerned with both. (Vol. I, 
p. 264.) 

And on cross-examination he testified : 

Q. Isn't your dollars and cents in the price 
which you are able to make on account of 
these statistics, there are your dollars and 
cents~ 

A. Sometimes the statistics cost us money, 
in order to get out. 

Q. How do you lose money out of these 
statistics~ 

A. I feel pretty good sometimes, until ~he 
statistics come along, and then I feel sick 
and cut my price. 
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Q. If you didn't get t he sickness you might 
have to cut more; sickness helps you in that 
case. If it wasn't for the statistics you 
wouldn't belong t o that Association right now"? 

A . .\"o; I don't think u·e -would; we miqht. 
(Vol. I , p. 266.) 

And again: 

, ' 

Q. But anyway, you do say that these 
statistics showing demand and supply and 
stocks on hand and all those things, and 
prices paid, are of very great value to you~ 

A. Yes, sir. 
Q. And, of coursei that means that they are 

of great value to you in that they enable 
you to get more money out of your lumber~ 

A. Not necessarily; no, sir. 
Q. Isn't that what you are striving for, to 

get more money for your lumber~ 
A. To a certain extent; yes, sir. 
Q. Would you be in business if it was not 

for the money you get out of iM 
A. No, sir. 
Q. You are striving for profits~ 
A. Yes, sir. 
Q. And that is all you are striving for, 

profits~ 
A. Oh, not entirely; no. 
Q. You are not doing it for exercise, are 

you~ 

A. No. 
Q. Or amusement; you could get amuse

ment somewheres else~ 
A. I get amusement out of my business. 
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Q. You are just the same as other men in 
business; you are in business to make money 
out of it6? 

A. Yes, sir. 
Q. And the thing that is valuable to you is 

that which enables you to make more money' 
A. It enables us to keep from going broke. 
Q. That is the same thing~ 
A. Yes; to a certain extent. 
Q. T hat is, it "keeps you from losing moneyt 
A. Yes, sir. (Vol. I, p. 267.) 

Mr. Hodges, of the Oval \Vood Dish Corporation 
of T upper Lake, New York, who is the only member 
in or near that locality, testified in chief: 

I think the statistics that are furnished our 
Company by the Secretary of the l\1aple Floor
ing Manufacturers' Association are very val· 
uable. 

The weekly reports are valuable as sho"ing 
a trend of the market, whether the prices are 
going up or going down and another valuable 
feature is the amount of sales, that enable us to 
know approximately how much of each grade, 
for instance, has been sold within a certain 
time. 

Q. Do you regard the prices there more or 
less important than the statistics with regard 
to volume~ 

A. I think the statistics in respect to volume 
are fully as valuable as the price statistics, be
cause oftentimes it does not matter to me what 
somebody in l\llichigan is getting. in prices; if 
I know my competitor who lives eleven miles 
from me is getting two dollars less than my 
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figures show, that would influence me more 
than what I might see in the sale reports. 
(Vol. I, p. 291.) 

And again: 

vVell in the first place I think I would take 
into consideration the economic situation, that 
is, the general trend of the market, whether 
it was up or down, and then I would take into 
consideration my own particular stock con
ditions. If I had a surplus of some one item 
and wanted it moved, why I would be apt to 
make a lower price, particularly if I saw that 
some one else was making a lower price on tlw.t 
same item. On the other hand, if the general 
trend of the market was upward and I had no 
accumulation of that stock and I saw some
body was getting more money tlw.n I was, it 
may tend to influence me to raise my prices. 
(Vol. I, p. 292.) . 

And-
The mere fact that some one else was charg

ing higher prices or lower prices than I had 
been wollld not automatically cause me to 
lower or increase my prices. I would consider 
my own stock and the other conditions above 
mentioned. The fact that i:;ume one efoe was 
charging higher or lower prices than I was 
would be considered as one factor and would 
be given consideration by me. (Vol. I, p. 293.) 

On cross-examination this witness said : 

Q. Now, in regard to those statistics, 
didn't you join this Association very largely 
to get the information that is contained in 
those statistics~ 
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A. Yes, sir. 
Q. Don't you use it all the time~ 
A. What do you refer to'? 
Q. I mean all t he statistics; don't you use 

them all6? 
A. 'Vhy, yes; certainly. 
Q. Aren't you studying them ~ontinually 

with reference to your changing prices~ 
A. I wouldn't say that; but we do study 

them; we look them over whenever we get 
them and take them into account. That is 
one of the factors that determine our price. 

Q. If it wasn't for those statistics you 
wouldn't belong to t he Association, would you1 

A. I don't think so; it wo1dd be of no value 
to us. (Vol. I , p. 300.) 

lVfr. R alston, formerly Sales :Manager for the 
Receiver of -William Horner, in chief testified: 

A. The Statistics, as a rule, are very, very, 
valitable, especially as regards the production 
and the stocks on hand and the general inf or
mation given in these statistics that we re
cei ved from time to t ime. (\fol. I, p. 324.) 

And on cross-examination he testified ·as follows: 

Q. You said these statistics t hat you get 
from the Association you regard as very val· 
uable6? 

A. In the main; yes. 
Q. And you emphasized the "very"-as a 

matter of fact, you repeated it. You regard 
that as one of the most valuable activities in 
""hich the Association engaged, don't you~ 

A. The statistics6? 
Q. Yes. 
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A. Yes; as to costs and production, and etc. 
Q. Taking statistics as a whole, regardless 

of prices and production6? 
A. I said before that there are some fea

tures of those statistics that I don't regard of 
any Yalue at all, and never did. 

Q. And there are some other features that 
are more valuable than other features~ 

A. Absolutely. 
Q. And of course those statistics are valua

ble in that they aid you in getting more money 
for your lumber6? 

A. For our fioor.ing6? 
Q. 1\ 1ore money for your flooring~ 
A. Some cases, and some cases the oppo

site. 
Q. If it didn't aid you in getting more 

money for your flooring, they wouldn't be of 
any value, would they6? 

A. There is something in that; true. 
Q. Isn't that absolutely true1 
A. Not always. (Vol. I, pp. 329-330.) 

l\lir. IGesner, the representative of the receiver for 
'Villiam Horner, testified as follovvs on cross-exami
nation: 

Q. If you were selling at 90 and they were 
selling at 95, and you got the information 
through that report of the fact that they were 
selling at 95, you would go up to 95 at once, 
wouldn't you, or you will go at least to 946? 

A. Well, possibly. 
Q. \Yell, wouldn't you do it, isn't that com

mon sense6? 
A. Yes; that is common sense. 
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Q. \Vhy, of course, and that is the way you 
run your business, isn't it~ 

Q. I will tell you, as I say, we pay very 
little attention to the report; we are simply 
governed by the market conditions, the price 
for lumber, the cost of manufacture, we try 
to get as near that price as we can, but if we 
can't get our price and we have to meet 
legitimate competition, naturally we do it if 
we need the business. 

Q. \Vhen you speak of market conditions 
the price is a part of the market condition~ 

A. Yes, sir. 
Q. And the price revealed in those statistics 

is a part of the market conditions, isn't iU 
A. Ye.s, sir. 
Q. And the stock on ha.nd is a part of the 

market conditions ; that is true, isn't iU 
A. Yes, siT. 
Q. That is, the stock that belongs to every

body else and the stock that you have got is 
a part of your market conditions~ 

A. Yes, sir. 
Q. And you are controlled by all of those 

things; as a matter of fact, you are controlled 
by the stock on hand and the price at which 
the flooring is moved-that is the fact, isn't iU 

A. That is the fact. 
Q. And all those things are revealed by 

those statistics, aren't they~ 
A. Yes, sir. (Vol. I, p. 338.) 
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l\tlr. Greene, of the 'vVest l\1icbigan Flooring Com
pany, after a lengthy cross-examination upon the 
subject, said: 

Q. Let us see about working both ways. 
As a matter of fact you always want to get 
all you can for your lumber~ 

A. \Ve are in the business for that purpose. 
Q. And now after you get those reports, 

and those reports show, say, that you are 
selling at 95 and that your competitors are 
selling at 90, just as long as you can get 95 
you will get it, won't you'? 

A. I presume I would; yes, sir. 
Q. Yes; of course you will ; never come down 

until you have to, of course. 
A. But it is fair to say-
Q. I s that true~ 
A. I come down to meet market conditions. 
Q. You never come dov.rn until you have to, 

until pressure is brought to bear on you from 
the demand; isn't that true1 

A. That is usually immediately; yes, sir. 
Q. Whether it is usually immediately or 

not, just as long as you can get your 95 you 
are going to get it, aren't you~ 

A. Yes, sir. 
Q. But if you examine those reports and 

you are selling at 90, and they are selling at 95, 
you immediately are going to get your 95 if 
you possibly can, aren't you~ 

A. Not necessarily, if my stock condition 
does not warrant it. 

Q. Not necessarily, but you are going to 
get it if you can, aren't you~ 
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A. Within a period of time; yes, sir. 
Q. Just as quick as you can~ 
A. I presume so. 
Q. Don't you kl1ow-~ You run your busi

ness that way to get all the money you can 
out of it~ 

A. Yes, sir. (Vol. I, p . 391.) 

Mr. Dewey, of Bigelow-Cooper Company, described 
his use of the statistics as follows: 

I analyze the statistics that are furnished us 
from time to time by the Secretary of the 
Association so as to get as intelligent an idea 
as possible of the condition of the industry. 
These statistics throw a great deal of light on 
that subject. I use the statistics in the same 
way as I use other information regarding 
general conditions. I pref er light rather than 
darkness, so far as business conditions and the 
conditions of the industry are concerned. 
(Vol. I , p. 397.) 

The exhibits introduced in evidence by the gov· 
ernmcnt also contain many statements showing the 
great value and importance attached by the mem· 
bers to the information contained in the statisticsi 
and especially in the price sta.tistics, furnished to 
them by the association. As stated heretofore, no 
detailed reports of sales were furnished to the mem· 
bers until March, 1920, and the statements made 
prior to that date with reference to the current net
values reports, which were monthly reports of aver· 

age not prices f. o. b. mills and to their effect in st.a.· 
bilizing, maintaining, and increasing prices, roust be 

' much more applicable to the effect of the present 
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detailed weekly reports of individual sales. Some of 
these statements arc as follows: 

.l\larket Conditi ons Committ ee Report, December 19, 
1913 

As the present method of reporting Current 
Net Values was adopted by the Association, 
it is a matter of deep regret to t he Committee 
that a ll t he members do not make t his report, 
as the Committee would then have complete 
data upon which to base its conclusions. As 
it now stands, the 23 members who exchange 
this report are advised of the prices obtained 
by each other, but they have no knowledge 
of the prices obtained by the six members who 
do not report, while each of the six members. 
is traveling along, and in the dark as to the 
prices obtained by t he other 28 wembers of 
the Association. These conditions can not but 
have a depressing effect upon values, as all 
the members are not in the position to refute 
statements made by buyers regarding low 
prices, which t hey would be in if they knew 
from the reports of the member himself the 
prices he is getting for his Flooring. All the 
steps taken during the past two years in the work 
of the Association, tending to greater publicity 
and afreer andfranker exchange of information 
among the members themselves, have been of 
benefit to them, and in tim.es of slackened de-
1nand and stories and rumors· of low prices 
team-work among those who are vitally inter
ested in maintaining stable conditions in their 
own industry has the greatest value to them. 
(Vol. III, p. 203.) 

l :i221-24t-8 
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l\fn.rket Conditions Committee Report, January 28, 1914 

The improved method of reporting current 
net Yalues should also be noted. The old 
plan was to report the sales during the month 
which were sh1pper1 during t lie same month. 
Now all of the sales of the specif.ed items 
during the month are reported, regardless of 
when shipment is made. 1his covers a larger 
range of transactions and more clearly indi
C!ltes the trend of prices from month ti> 
month . (Vol. III, pp. 207-8.) 

Market Conditions Committee Report, February 13, 1914 

It has been hoped that the few members 
who do not make the Current ~et Values 
report would conclude to do so in order that 
every member may have the benefit of 
knowing what every other member is getting 
for his Flooring, as there is no question but 
that some of the members, who do not make 
this report, are led to believe that other mem
bers are selling for less than they are actually 
getting, and the same condition applies to 
the members who do report, respecting the 
prices the members who do not report are 
said to be selling at. This, as you will . 
readily see, can cause much demoralization , 
in values, because if a buyer tells you that 
so-and-~o is selling his Flooring at such .a 
price, you are not in a position to refute his 
statement because you are not fortified with , 
the information from the member himself 
of what be jg getting for his F looring. Whether 
or not all the membeTs report, it would seem 
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that the interests of the Association can be 
best served by sending to every member the 
individual reports of Current Net Values, 
so I trust the members who are making these 
reports will waive the reciprocal conditions 
under which their reports are made and per
mit the information to be sent hereafter to 
the entire membership with the other regular 
monthly reports. (Vol. III, pp. 331-332.) 

Market Conditions Committee Repor t, l\Iarch 25, 191' 

In view of this data, the present selling 
values of flooring may be considered $3.50 
off on Clear, $2.00 off on No. 1, and $3.50 off 
on Factory from the Recommended List of 
May 21, 1913, and while these values are 
lower than our statistics, the demand for our 
goods and the market price of t he raw ma
terial warrant, the Committee is con'IJinced that 
ivithout the exchange from month to month 
of the information in the ind'ividual reports 
of Current Net Values prices would have gone 
much lower because of the dull season of the 
year and the general uncertainty and appre
hension regarding the business outlook for 1911,. 
(Vol. III, p. 205.) 

Market Conditions Committee Report, September 24, 
J9U 

In view of the complicated situation it 
would indeed seem prudent to go slow and be 
guided by a careful study of our statistics from 
month to month, pursue a policy of "watchful 
waiting" in respect to product ion, and safe
guard ourselves all we can by a liberal exchange 
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among ourselves of all available information 
regarding trade conditions as they develop. 
(Vol. III, pp. 219-20.) · 

Tent h Annual Report or the Secretary, January 29, 
1915 

You ha~e already received the annual 
statistics, and while they will be reviewed in 
detail in the report of the l\'.farket Conditions 
Committee, I would like to submit a contrast 
of stock conditions and current net values 
during the past three years. It proves beyond 
a doubt that cooperation can be made help
ful in bad times as well as in good times. 
(Vol. III, p. 116:) 

Market Conditions Committee Report , 1''ebruary 25, 
1915 

Because of the critical situation we arc now 
in it is of the utmost importance that our 
statistical reports be in the hands of the 
membership very early in the month in order 
that the information in t he reports may be or 
greater value to t he association. 

May we not depend upon your cooperation 
in this respect, because after all it takes no 
more time to make out your reports on the 
2d or Sd of the month t han it does to make 
them out two or three weeks later, and at this 
particular time of all times there is nothing 
more important to us all than to have accurate 
information as quickly as possible regarding 
conditions which have such a direct bearing 
upon our own welfare. (Vol. Ill, p. 233.) 
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Minutes of Association .Meeting, July 16, 1915 

The members who make the monthly reports 
of Current Net Values are in a position to 
analyze in detail the net prices obtained by 
other members and by each geographical 
group. If you arc not making this report you 
are missing information that has proven to be 
of great value in handling sales. (Vol. III, 
p. 124.) 

The great value both of the weekly sales reports 
and of the statistical reports, and the importance of 
their analysis by the members before attending the 
association meetings, were emphasized in the Report 
of the ~1arket Conditions Committee dated October 
28, 1921, part of which reads as follows: 

. Weekly Sa"les Reports.-Tbe importance of 
making the \Veekly Sales Reports regularly 
and promptly was discussed and the great 
value of the information contained in the re
ports regarding the current state of the 
market was conceded, and three of the mem
bers of the Committee who are not making 
these reports promised to do so. All t he other 
members of t he Association who are not mak
ing these reports are earnestly urged to do 
so, in order that every member of the Asso
ciation may keep in close touch with condi
tions instead of working in the dark. 

AI ore Cooperation.-,Ve wish to make the. 
following recommendations in order that there 
may be more cooperation in the work of the 
Association: 

1. That Dr. Earle, as President of the 
Association, is requested to call a general 
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meeting of the Association to be held as early 
in November as possible. 

2. That all the members of the Association 
make their ··weekly Sales Reports regularly 
and promptly. 

3. That n.11 the members send in during the 
first week in November their statistical reports 
for the month of October so that a conference 
can be held on November 16th or 17th. 

4. That if the Secretary receives by N1r 
vember 7th all the October reports from all 
the members, that his report be made out 
and mailed to the members on November 
10th Qr 11th, so they will receive the October 
statistics in advance of the meeting and haYe 
an opportunity to analyze them and can come 
to the meeting fully informed respecting trade 
conditions as reflected by the statistical re
ports. (Vol. III, pp. 254- 255.) 

A letter from :rvlr. Keehn, dated December 3, 1921, 

to the t hree members who were not then contributing 
to the weekly sales reports, again emphasized the 
value of the information contained in them, and 
especially of the information as to the current move

ment of flooring- a feature of the reports to which 
great importance was attached by several of the 
witnesses examined. This letter ren.ds as follows 
(Vol. IV, pp. 535-536) : 

D ECEMBER 3, 1921. 
HoLT HARDWOOD COMPANY, 

Oconoto, .. Wisconsin. 
GENTLEMEN : One of the members of yo111 

Market Conditions Committee, writing aboi.1 

our latest weekly Record of Completed Tra!lS' 
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actions, states that it is very gratifying to 
note the number of members who are now 
reporting regularly. They feel confident that 
the members who do not report, evidently 
having discontinued their reports because 
other members had neglected to report, now 
fail to realize the importance of the va1uable 
information contained in our weekly reports 
and that all but three of the members are 
reporting. 

vVe believe our Weekly Sales Reports to the 
members have a number of very good features. 
Aside from their indication of the current 
trend of the market, the demand for each 
grade, face and thickness in each \:rood, the 
total volume alone of weekly bookings in each 
group, and the total of all groups, is enlighten
mg. 

You probably had an unusually large volume 
of flooring orders for the week ended N ovem
ber 16th, and assumed that the experiences 
of the other members were similar, but could 
any member have known (or estimated) with
out the existence of our vVeekly Sales Reports 
that the total· New Business Booked of 19 
members for the week ended November 19th 
'"'·as very close to five millions~ \Vithout 
these reports they could have knowledge only. 
of an increased demand for 1\1.aple, Beech, and 
Birch Flooring, but the real extent of this 
demand as affecting the different grades and 
sizes of our flooring in combined volume 
would not be known until weeks later, upon 
the compilation of our November statistical 
reports. 
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I t has occurred t o us thn.t you may feel 
that you can not a fford to be without this 
exchange of information when you learn that 
all but three of our members have indicated 
they want this information by taking a minute 
or two of their time to daily record all sales 
on the blank forms provided and mailing them 
to us at the close of each week. And we and 
the reporting members would like to have our 
weekly reports show our members' sales 100% 
reported. \Ve can do this if you, and the 
other two missing members we are writing 
to-day, will kindly send us the report of sales 
for week ended to-day. l\1ay we count on 
your cooperation' 

Yours very truly, 
GEoRGE vv. KEEHN, 

Secretary. 

The entire matter of the analysis and interpreta· 
tion of the monthly, semiannual, and annual sta
tistical repo_rts which the members have regularly 
received from the association for many years, and 
of the value of those report$ as a basis for esti· 
mating fut ure conditions, is fortunately covered 
very adequately and fully in the Semiannual Report 
.of the Market Conditions Committee dated July 
20, 1917, and no comment other than to quote that 
report in its entirety is necessary. The report is as 
follows (Vol. IV, pp. 438-44{)) : 

To members: 
GENTLEMEN: The statistical reports pre

pared by l\lr. Keehn for the first half of the 
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year gfre all the available data of that char
acter. 'Vhether such reports are regarded 
as merely a comprehensive re.dew and record 
of a past period or whether they have an 
additional value as a guide for the future, 
depends largely upon the method of their 
analysis and interpretation. \Vhen the sig
nificance of each of t he vn.rious factors of the 
statistical data is determined and t he influence 
of other factors, such as outside competition, 
building activity, and manufacturing costs, 
buying seaso11s and the character of the de
mand, is properly estimated, we have acquired 
the Eyes of Business, can see ahead \Vith 
greater clearness, and can plan for the future 
with greater confidence of success. 

As an aid in the analysis of statistics a 
barometer has appeared in our monthly re
ports during the past year to show a graphic 
comparison of conditions with t he coITespond
ing month of t he previous year. The barom
eter gi vcs a birdseye view of conditions but 
does not estimate the comparative value of 
its various factors . Hov.·ever, before discuss
ing this feature, an explanation of the con
struction of the barometer, how and why it 
is thus made, may be informative and increase 
its value. 

During J anuu.ry and February we had 25 
members, during n'farch 24, and during April, 
1\fay, and June 23. The barometer is adjusted 
to these changing conditions in the following 
manner: 
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The first shaft is the l\J easure, and you may 
have noted that it is always the same height. 
It is a.n arbitrary yardstick. 

The relati\'e heights of the other shafts are 
determined by the percentage of increase or 
decrease of t he Yarious factors based on the 
reports of the same members for correspond
ing periods. Consequently the June, 1916

1 

business of the two members who have dropped 
out since the first of this year was not consid
ered in making the barometer for June, 1917. 

The barometer each mouth reflects a com
parison under like statist ical conditions with 
the same month of the previous year. 

Returning now to the comparative values 
of the Yarious factors of the barometer: 

The factors are : 
Stock on Hand. 
UnfilJed Orders. 
Shipments. 
Product ion. 
New Business. 
Average Values. 

Inasmuch as the value of any factor may 
change with the changes in swTounding con· 
ditions, it is impossible to formulate any arbi
trary or fixed rules for determining market , 
conditions. The monthly combination of fac· 
tors is kaleidoscopic-neYer twice the same. 
Consequently t he significance of the various 
factors of the barometer must be estimared 
by judgment based on experience. 

This may be illustrated by the baromet.er 
for J une. Based on the half year, it shows ' 
slight ly less than the average "Stocks on 
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Hand," the lowest "Production," and the 
highest cc Average Values" of the period. 
These are important factors and if considered 
by themselves would seem to foreshadow good 
results for July. But the other statistical fac
tors show tha.t relatively "Unfilled Orders" 
fell 26 points in June and that cc N cw Busi
ness" ::md "Shipments" are the lowest in six 
months. This gives us comparative results 
based on corresponding periods last year. 

To show the trend of current conditions, a 
comparison of l\.1ay and June this year indi
cates that dm·ing Jw1e: 

Stocks on Hand decreased 1 Point. 
Unfilled Orders decreased 11 Points. 
Shipments decreased 15 Points. 
Production increased 4 Points. 
New Business decreased 36 Points. 
Average Values increased 3 Points. 

rrhe reduced volume of New Business in 
J unc may be due to earlier booking in antici
pation of advancing prices, but the falling off 
in Shipments should be seriously considered. 
And it should also be noted that the first of 
this month records the smallest volume of 
Unfilled Orders shown this year. 

It is obvious that right here the nonstatisti- · 
cal factors demand attention. These are: 

1. Building Activity. 
2. Character of Demand. 
3. Manufacturing Costs. 
4. Outside Competition. 
5. Buying Seasons. 
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\Ve know (1) that there is a material de
crease in building activity that requires hard
wood flooring ; (2) that t he demand for Clear 
is relatively less than for No. 1 and Factory; 
(3) that the manufacturing cost of flooring 
was never before so high as it is now and that. 
costs are increasing; ( 4) that outside competi
tion is active and aggressive; and (5) that 
July is normally a quiet month for new busi
ness and is more likely to be so under present 
conditions. 

The foregoing brief analysis of conditions 
the first of this month affords a basis for the 
conclusion that the volume of Shipments and 
New Business for July will be less than nor
mal, but t hat the special demand for No. 1 
and Factory may support some advance in 
prices of those grades. It is also evident that 
at present the demand can not be increased 
by price concessions. Also that prices are 
not likely to be reduced on account of high 
manufacturing costs and easy warehouse con
ditions. The present manufacturing plan 
should be to reduce the output of Clear floor
ing and increase the output of No. 1 and 
Factory. 

This is not a Semiannual Report in con
ventional form. I t is rather a report and 

1 

explanation of methods, and your committee 
has taken the liberty of offering it with the 
hope that it may suggest ways of analyzing 1 

our statistical reports from month to month 
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so that they may be more valuable to yon as 
a basis for estimating future conditions. 

Respectfully submitted. 
MORRIS E. THOMAS, Chairman, 
E. HARVEY \¥1LcE, 

B. P. vVHEooN, 
WILLIAM E. Cox, 
GEORGE STRABLE, 

c. H. LAW, 
J. D. STAPLE, 

Of 11! arket Conditions Committee. 

VIII 

Association Meetings 

Article IX of the Articles of Association under 
which the defendants were operating when the 
petition was filed provides that an annual meeting for 
the election of officers and trustees and the transaction 
of other business shall be held on the third Wednesday 
of January of each year; that regular meetings for the 
transaction of business shall be held on the third 
·wednesday of April, July, and October of each year; 
and that special meetings may be called by the 
President or a majority of the Board of Trustees on 
not Jess than five days' notice. (Vol. III, p. 67.) 
Each of the Articles of Association under which the 
defendants operated from 1916 to 1922 contained 
a similar provision (Vol. III, p. 17, p. 28, and p. 40), 

but the Articles in effect from January 1, 1913, to 
December 31, 1915, provided that there should be 
five regular meetings in addition to the annual 
meeting (Vol. III, p. 4). 
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Mr. Keehn testified that he never kept a minute 
book, but that he made rough notes and wrote them 
up and mimeographed them and sent the reports to 
the members as memoranda of the proceedings of 
meetings. He also testified that be did not have any 

of the minutes of the meetings during the period 
when the Articles of Association dated January 1, 
1913, or any of the succeeding articles were in effect, 
other than those he had given to the Department of 
Justice. (Vol. I , p. 79.) All those minutes or 
memoranda, and all other minutes, reports of the 
Market Conditions Committee, and reports and 
circular letters to members from the secretary, which 
the Government secured under subpcena duces 
tecum to each member of the association, were 
introduced in evidence and appear in various pot· 
tions of the record. With reference to the Market 
Conditions Committee, Mr. Keehn stated: 

These associations at one t ime had a com· 
mittee called "Market Conditions Commit
tee," with, I think, about 7 or 8 or 9 mem· 
bers. The functions or rather the duties of 
that committee were in a general way to 
find out the state of the market, the trade 
conditions, and to make an analysis of con· 1 

ditions generally and report to the associatiort • 
as to t heir findings. They sometimes made 
their reports to the association in the meetirigs, 
sometimes by mail to the association. I sent : 
out the reports of that committee to the mem· 1 

bers of the association, and when the reporl$ • 
were made verbally at association meetings 1 I 

. 
I 

l 
t 
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might reduce them to writing or they might 
be referred to in the minutes of the meetings. 
Anyway, I circulated them among the mem
bers of the association . . 

I couldn't say positively from what sources 
this committee got its information. I sup
pose from all sources. The committee ascer
tained from past transactions what the prices 
were at which maple flooring was being sold. 
(Vol. I, p. 95.) 

The last report of the ~1arket Conditions Com
mittee which was introduced in evidence is dated 
October 28, 1921, a.nd according to Mr. Keehn that 
committee was not succeeded by another committee, 
but a new committee was created called the· "Cost 
Surveys Committee, 11 and it bas been operating since 
in accordance with the articles of association of 
January 1, 1922. (Vol. I, p. 96.) 

With reference to the number of meetings held, 
Mr. Keehn testified : 

Q. Now l\1r. Keehn, going on to another 
matter, you held meetingsG?, 

A. Yes. 
Q. How of ten were those meetings held 6? 

A. During the past year I think they were 
held about monthly, there may have been. months 
they were not held. In jormer years they were 
held qoorterly and semiannually and annually. 

Q. When did you begin holding those 
meetings monthly6? 

A. I would say from memory some time late 
in 1921 or during the year 1922. 
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Q. I t is a circuitous t rack . Anyu:ay, thorie 
meetings beyan to be held nwnthly after tht 
decision in the l/arcb.cood Lumber Company 
case. 

A. ;.Yot in every case· monthly, but I would 
say in a general way monthly. 

Q. Before tho.t they had been held quarterlyt 
A. There were sometimes Rpecial me tings, 

and semi-annual meetings and annual meet· 
mgs. 

The Court: Haven't you the records here 
that show t he proceedings of these meetings! 

A. \Ve have many of them, but not any 
of t he old ones. 

Q. Did you keep minutes of all the meet· 
ings? 

A. l t'e kept ·minutes of all meetings but 
didn't keep all minutes of all 1neetings. 

Q. \Ybat did you d o with the minutes that 
you haven't got? 

A. That we have got or haven't got' 
Q. Haven't got i 
A. They go back for a long period of time, 

and we don't keep all those things. 
Q. Have you got all minutes for the Inst 

two years' 
A. I think probably we have. (Vol. I, pp. 

132-133.) 
The first meeting in 1922 was held January ' 

12th. Other meetings were held during thaL 
year on February 25th, March 9th, March 
29th, April 20th, M ay 17th, June 21st, July 
19th, August 16th, October 24th, November 
15th, and December 19th. 
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We held meetings subsequent to that and 
are holding them now. (Vol. I , p. 134.) 

And with reference to the proceedings and discus
sions at meetings of the association, lVIr. Keehn 
testified: 

We had no stenographer present at the 
meetings and didn't undertake to take down 
just what was said and done. 

Q. You just made a memorandum of some 
things' 

A. Made a memorandum of all things that 
were talked about in these meetings and wrote 
them up afterwards. 

Q. Do you mean to swear that your minute~ 
of those meetings show everything that wa~ 
talked about' 

A. By the Association as an Association 
meeting, with the exception of the details of 
the defense of this suit. That was not 
written out. 

Q. 'Vell, I believe you swore the other day 
that you didn't have, or didn't record the 
action of the meeting with reference to a dis
continujng of that allotment~ 

A. No; we didn't record t hat. That was in 
1920. 

Q. In those meetings what did you discuss' 
A. TVell, discussed trade conditions generally. 

as reflected by statistical information; they dis
cussed the market prices of rough maple floor
ing or lumber; they discussed manufacturing 
and market conditions; they sometimes dis
cussed labor conditions; they would devote a 
large amount of time to discussing t he adver-

1:s221-24t-9 
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tising c::unpaign which the Association has 
bad under 'vay during the last year and a haU 
or two years; spent considerable time on Grade 
Committee work, also on the petition pre
sented to President Harding when he was alive 
a.bout doing something on the duty on Cana
dian flooring; all those things were fully out
lined in the minutes of the meeting. 

Q. Did you ever disc1~ss the price of maple 
fiooring1 

A. 'V c do not discuss the price of maple 
flooring at the present time. 

Q. Never mention it~ 
A. vVe do not discuss the future prices to 

be charged. There is no reason to <liscuss 
past prices becanse they arc contained in the 
weekly sales report which the members have 
before they come to the meetings. 

Q. You never mention the prices of flooring 
at all~ 

A. Not as an association discussion. 
Q. \Vhat about the individuals that stand 

around~ 
A. I don't know what they talk about. 

They may talk about a hundred different 
things. I am speaking about the association 
discussions- what the association discusses. 

Q. That is when they assemble around there 
and do not get up publicly to make speeches to 
each other~ 

A. They do not talk about the price of floor
ing they are going to charge. 

They met every month and disct1 ssed the 
particular matters outlined in our minutes of 
the meetings. They were \\Titten up in the 
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minutes of the meetings. They usually meet 
at the Congress Hotel. Sometimes about 11 
o'clock, and staying in session until about 
12.30 or 1 o'clock, then have lunch and get 
together again about half past 1 or 2 o'clock, 
and mn..ny of them go to tho bu,]} game, and 
that is the end of the mcrting. It us1mlly . 
breaks up about three o'clock. (Vol. I , pp. ,' 
134-135.) / 

On cross-examination Mr. Keehn testified furthe~ 
with reference to the same matter: 

'Ve have never discussed the prices to be 
charged or asked for maple flooring. We of 
course have the weekly reports of sales and 
monthly report, and which are past transac
tions, and sometimes as those reports were dis
tributed at the meeting they looked them 
over. (Vol. I , p. 174.) 

:\Ir. \Villiam L. Saunders stated on direct examina
tion that at the association meetings in Chicago he 
met his maple-flooring friends with less trouble than 
would otherwise hn. ve been the case, that he was 
frequently able to dispose of rough maple lumber at 
the meetings to manufacturers 'vho do not own their 
own stumpage; and that at the meetings they also 
discussed wages or manufacturing troubles, also car 
senice, traffic difficulties, nnd the merits of the dif
ferent flooring machines, etc. He also stated that 
standardization of flooring had beer:. perfected only 
step by step during the past fifteen years and is one 
of the features of association work, and that at the 
meetings which he had attended there bad neYer 
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been any discussions with respect to the future 
prices of flooring. 

On recross-examination Mr. Saunders testified as 

follows: 

Q. Since he went into these meeting mat
ters, I will ask a question or two. You tried 
to prove the things you did not discuss when 
you get together. Do you ever say anything 
about the market for lumber6? 

A. Of our rough lumber~ 
Q. No; Maple Flooring; when you meet 

these gentlemen who arc concerned in manu
facturing l\1aple flooring, do you ever speak 
about market conditions~ 

A. As to the question of supply and de
mand-things of these kind, do you mean' 

Q. Yes. Do you talk about thaU 
. A. Individually, not collectively, not as an 
Association. 

Q. You mean as you are standing about 
together, or lunching together, you talk that 
all over6? 

A. Yes, sir. 
Q. Do you talk about the prices that you 

have been getting for your lumbed 
Mr. DARBY. Do you mean flooring or 

lumber~ . 
Mr. FowLER. \Vhen I say lumber I mean 

flooring. 
A. Personally, I have no knowledge of 

prices ever being talked. 
Q. You talk about everything else but 

prices~ 

A. That is the least of our troubles. 
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Q. If you don't get a good price, you will 
soon go to the wall. 

A. Yes, sir. 
Q. That is what you are specially interested 

in~ 

A. Yes, sir. (Vol. I, p . 206.) 
Q. So you mean to say that you gentlemen 

will talk about everything else connected 
with the :Maple flooring industry but you 
won't hint prices~ 

A. I think that subject is the least discussed 
of any. 

Q. Then it is discussed, is it? You say 
it is the least discussed~ 

A. Oh, it would be impossible not to men
tion it sometimes in your conversation. I 
might confess that my price was so-and-so, 
and the other fellow might say his was so-and
so. 

Q. Since you have been reporting your prices 
from week to week, every single sale to the 
Association, why are you so awfully particular 
not to talk about it between each other6? 

A. The individual member does not know 
what my prices are as I report them to the 
Association. 

Q. He did up to July last, didn't he1 
A. Yes. 
Q. Before last July-if your mouth hast 

been shut so tight since-before last July 
when you were reporting your prices to the 
Secretary and he was sending it right out to 
every member of the Association, why were 
you so awfully particular not to talk about iU 
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A. I took the chance of his remembering 
as to what my quotations were previously 
and it wasn't necessary for me to mention it. 

Q. Would you ever talk about what the 
prices would likely be in the future, whether 
prices were going up or down, market condi
tions were favorable or unfavorable, ever talk 
about that'? 

A. I might have expressed my opinion about 
that. 

Q. Didn't you time and again talk that one 
thing1 

A. You mean now as an indivjdual talking 
to an individual~ 

Q. Individuals talking around there, either 
on the floor of the Association or at your 
luncheons, or anywhere? 

A. Or in the lobby of the hotel~ 
Q. Lobby of the hotel or anywhere1 
A. We might discuss those things. 
Q. Well, didn't you, as a matter of facU 
A. I think, as a matter of fact, we would 

to certain extent. (Vol. I, p. 207 .) 

Mr. Frank M. Hodges stated on his direct exam
ination that there could not have been more than 
two or three meetings after he joined the association 
in August, 1921, and he did not remember whether 
he attended all of them, and that he attended per
haps two-thirds of the meetings during 1922. (Vol. 
I , pp. 295-296.) The following interrogation then 
took place: 

The CouRT. Now, during 1922, at these 
meetings which you attended, was there any 
discussion of market conditions, trend of the 
market, prices realized 6? 
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A. I don't recall any such discussions in 
the meetings. \Ve had reports of costs com
mittees, of course, on rough lumber and manu
facturing costs and things of that sort. 

The CouRT. You certainly discussed those, 
did you not~ 

A. Yes, sir. 
The CouRT. Can you tell me why1 \Vas 

not the natural discussion of market condi
tions, the market trend, the outlook~ 

A. Yes. 
The CouRT. \Vill you tell me why there 

wasn't any discussion of iU 
A. vVell, I think that after the decision of 

the Supreme Court about those things that 
our attorneys advised us that those things 
were not to be discussed; I don't recall. 

Q. But you did discvss the past transactions, 
did you not4? 

A. Oh, yes. 
Q. And the cost of rough lumber and manu

factl~ring costs and the advertising campaign 
was discussed~ 

A. Yes, sir. 
Q. And traffic questions would come up, 

but those of past transactions, I understand, 
you discussed. 

A. \Vhat do you mean 4? 
Q. These reports which would show what

the monthly reports of the secretary. 
A. Oh, yes. 
Q. Br;.t · there was no understanding or 

agreement with respect to future prices. 
A. No, sir. 
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The CouHT. \Vhat benefit did you derive 
from discussing past transactions? 

A. Well, we were enabled to find o.ut how 
much stock of certain grades had been shipped 
and what had been obtained for it, that was 
valuable information. 

The COURT. \Vhat was the benefit of thaU 
A. It shows what stock was being moved 

at the time. 
The CouRT. Well, it enabled you to forecast 

what was going to happen in the future~ 
A. To a certain extent. 
The CouRT. And that was the only benefit! 
A. To a certain extent; yes, sir. (Vol. I, 

pp. 296-297.) 

On cross-examination l\fr. Hodges testified as 
follows: 

Q. How far is Tupper Lake from Chicagot 
A. Oh, it is probably 900 miles, something 

like that. 
Q. How long would you be in session there 

at Chicago~ 
A. One day, usually. 
Q. vVhen you had those meetings you had 

these weekly sales reports before you, didn't 
you~ 

A. Yes, sir. 
Q. They were distributed n.round among 

you, weren't they~ 
A. Yes, sir. 
Q. So that you would have them right 

before your eyes while you were going on 
with your discussions~ 

A. Sometimes they were. 
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Q. Anyway, after you got there, he dis
tributed them among you~ 

A. Possi.bly the last week's statistics, if they 
had not been mailed he would distribute 
them at the meeting. 

Q. Distribute them monthly. These stock 
reports and shipments und things of that kind, 
you had them before you, too, didn't you~ 

A. Yes, sir. 
Q. So you had tbe whole situation there 

right before your eyes, every member during 
those discussions, did you~ 

A. vVe did not discuss them at the meetings. 
Q. \\That did you have them before your 

eyes fod \\'hat were they dist.ributed among 
you for, and \.vhy did you have them in the 
meeting if you did not discuss them~ 

A. \Vell, we could look them over; they 
were distributed to us there rather than to 
be mailed to us at our home. 

Q. \Vell, what did you talk about, then, 
that was in those reports, if you didn't talk 
about prices1 

A. About stock conditions, manufacturing 
costs, things of that sort. · 

Q. Now, you mean to say, do you, that 
when it came to a question of price on past 
transactions that your mouths were simply 
shut; is that righU 

A. I \.vouldn't say that entirely. (Vol. I, 
pp. 297-299.) 

As in the case of the discussion as to the value of 
the association statistics, l\fr. Ralston was one of the 
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frankest wituesses e..'5:amined with reference to the 
matters discussed at t.he association meetings. 

On cross-examination he stated that he \\1as a mem
ber of the l\.fo.rket Conditions Committee for about a 
year or a year and a half; that that committee simply 
gathered information as to the costs of manufacture, 
tesL runs, the average of the test runs and general in

formation on the mn.rkets and on r.onditions for the 
benefit of the members of the association; that there 
was no report made of any kind to amount to anything 

but generally the committee just talked in the general 
meeting of 'vh11t they ha.cl found, and that the report 
was discussed in the open meeting. (Vol. I , p. 330.) 

He then testified as f ollO\YS: 

Q. As a matter of fact, that is one of the 
principal things that w!ts discussed in those 
meetings, y;-as it not-the general market con
ditions~ 

A. The ucneral nw rl.:et condit£ons were al'lcays 
discussed; yes_ 

Q. And the range of prices~ 
A. Sonietim.es. 
Q. \Vasn't that one of the things that was 

generally discussed- range of pricesV 
A. Not always; no. 
Q. Didn't you consider where the prices 

were, going down or going up or had been 
going down or going up~ 

A. There was probably some talk of that, 
more or less, yes. 

Q. That was t he interesting thing, wasn't 
it, whether prices were going down or up~ 
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A. Absolutely it is to any manufacturer, it 
might be. 

Q. When you were talking about general 
market conditions, it was with reference to 
whether it would justify prices going up or 
·whether it would necessitate their going down~ 

A. Not necessarily, it was merely the talk 
from that Committee was merely on general 
conditions and on the general state of the 
market. 

Q. \Vasn't the ultimate thing you had in 
mind whether or not the price should be ad
vanced or whether you would have to lower 
the price ~ 

A. That may be true, I couldn't say what 
was in their minds. 

Q. Really, wasn't that. true that that is 
what you were driving at all the time~ 

A. There is no question at all 1j I went to one 
of those meetings, I went there to get inf orrnation 
if I cotlld as to market conditions and the reason 
I wanted that information was to know what I 
would do with my prices, yes . 

Q. That was the ultiniate object you had_ in 
?nind all the time~ 

A. Absolutely. 
Q. That is ichat you wanted all of this in

formation for? 
A. Why, it would be useless to us for any 

other purposes. 
Q. And that is the reason all of you exchanged 

all this informatfon about yourselves, was it ~ 
A. Yes, it was spoken of that way. (Vol. I , 

pp . 330-331.) 
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On redirect examination 1V1r. Ralston stated that 
it was a year and a. half or two years before that 
he had been on the l\1arket Conditions Committee 
and tho,t he did not know of any Market Conditions 
Committee maintained by the present association. 
He never served on the Cost Surveys Committee of 
the present association, and ceased attending the 
association meetings about May, 1923. (Vol. I, 
pp. 331-332.) The following interrogation then took 
place: 

Q. I wish you would state generally wha1 
was discussed or what had been discussed al 
the Association meetings, say, from March 
1922, until you left. 

A. The discussion was the cost of produc· 
tion, market conditions to some extent, adver· 
tising-the Association put on a very elabo
rate advertising campaign a year or so ago
and general conditions of the lumber industry 
and the flooring industry. I think that was 
practically the- -

Q. About how long did those sessions last; 
how long did you use to stay at the Association 
meetings~ 

A. Sometimes only in the morning. Occa
sionally I stayed for lunch; sometimes I was 
there a while in the afternoon. Sometimes 
I got in trouble; was called down for leaving; 
I was accused of going out to get business and 
let the Association run itself. 

Q. State whether or not at the Association 
meetings since its org~nization in 1922 they 
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discussed at those meetings the future prices 
of maple, beech, or birch flooring. 

A. No; not at all. (Vol. I, p. 332.) 

On recross-examination Mr. Ralston testified as 
follows: 

' Q. You discussed past prices? 
A. Past prices, yes; and general market 

conditions. 
Q. Did you stop right at the minute you 

were talking or did you stop an hour or two 
beforehand~ 

A. I really couldn't say where the stop was. 
The talk as a rule was all general. 

Q. Just discussed the prices until you got up 
to the present and then you quit; is that iU 

A. I didn't say that; I just simply said 
I really couldn't say. (Vol. I, pp. 332-333.) 

An interesting commentary on the value of attend
ing the Association meetings is contained in a letter 
dated January 31, 1923, from the North Branch 
Flooring Company to the Flanner Steger Land & 
Lumber Company and in the answer of the latter 
company dated February 5, 1923. Part of the 
first letter reads as follows: 

The writer was very glad to see Mr. Flanner 
at the meeting last week and '\Vishes to take 
this opportunity to encourage your regular 
representation at these meetings. TVe can say 
from actual experience tha.t the personal con
tact and association with the other members has 
become very valuable to us and we have been 
able to capitalize this to a 'rema.rkable degree. 
(Vol. IV, p. 479.) 
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And the answer stated: 

\Ve nre quite in :lccord with what you ba,·e 
to say regarding the Ynluc of attending the 
Flooring Association meetings. It is the ex· 
pectation of J\fr. Fru.nk Flanner and myseU 
that some one from thi.:1 company will be at 
these meetir.g.s . (Vol. IV, p. 480.) 

The appellant's brief states that "inasmuch as the 
expenses of members to and from the monthly meet
ings were paid by the association, it is not surprising 
that a majority of the members usually attended 
these meetings " (p. 232), but although that fact may 
explain why the member from Tupper Lake is able 
to make the 900-mile trip to Chicago every month, 
it does not explain why the member in Chicago is 
willing to contribute, through the association ex· 
pense fund, a portion of the expenses of that trip. 
The latter fact certainly constitutes unparalleled 
generosity on the part of the member in Chicago, 
if 1 as intimated in the appellant's brief, the primary 
object in attending the association meetings is to 
secure the instruction or diversion offered by a great 
city or to mal\:e sa.les to customers in Chicago. 

Great emphasis is placed by counsel for the 
appellants on the alleged refonnation in the practices 
of the association in accordance with an opinion 
given by lVIr. Newman after the decision by the 
Supreme Court in the Hardwood case. As stated 
heretofore, however, no change was made in the 
reporting system of the association on account of 
that decision, and the only material modification 
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made in the form of the association's actiYities 
appears to have consi.sted of the discontinuance of 
the n1arket Conditions Committee and of the 
monthly reports made by that committee :tnalyzing 
and commenting on the association stntistics, in 
accordance wi th the ad vice t hat the association 
"must see to it that no one classifies, analyzes, inter
prets, comments upon or makes :tny recommenda
tions concerning the same, or makes any prophesies 
as to the future prices, outpu t, or other matters." 
(Vol. III, p. 152.) 

During the period from 1913through1921 the mem_. 
bers of the association regu larly received written 
analyses of conditions by the l'v1arket Condit ions 
Committee along with their statistical reports, and 
it was not necessary for them to hold more than four 
or five meetings a year to transact the business of the 
Association. As testified by :i\fr. Keehn, hmYever, 
the practice of holding monthly meetings was started 
after the decision by the Snpreme Court in the Hardwood 
case, and meetings have been held nearly every month 
since then. The defendants who testified, and coun
sel for appellants in their brief, emphasize the neces
sity for the frequent meetings to discuss questions 
relating to grades and grading rules, to standardiza
tion, to manufacturing difficulties, to advertising, to 
traffic questions, to the tariff on flooring, to freight 
rates, and to labor troubles, but such questions must 
have arisen as frequently if not more freql..!ent ly prior 
to 1922 than after that date, as no changes in the asso
ciation grades or grading rules or in the standard 
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sizes have been made since the present articles of 

association went into effect. 
The following table shows what subjects were 

actually most regularly discussed at the association 
meetings during 1922 after the reorganization of the 
association was completed and the new Articles o! 
Association were adopted. The first twelve subjec~ 
are those suggested by the defendants as those re
quiring frequent discussion, and the last seven sub
jects are those which the government contends sug. 
gest the correct answer to the quest.ion why the prac
tice of holding monthly meetings was instituted after 
the decision by the Supreme Court in the Hardwood 
Case and the consequent discontinuance of the writ
ten reports analyzing and interpreting the statistics. 
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tlstlcnl lleports . 
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t Not mentioned lo memorandum ol meeting, but gh-eo io cull for meeting as ooe o! tbe subJ~ct.S for discussion. 
1 Representatives o! Department o! Justico pre.sent at mCi!tlng. 

Nov. 16 
(') 
(I) 

Dre. lU 
Dec. 19 
Dec. 111 

Non.-Tbe minutes o! the Association rneoting~ lrom wbi<:h tho data showing the subjects discu!'Scd ~as taken op1)enr in the record as !ollows: ll pril 20, 
1920, Vol. UI, p. IG4; May 11, 1922, Vol. Ill, p. 171; Juae 21, 192't, Vol. UI, p. 173; July 19, 1~22, Vol. Ur, p. 176; /tug11~t 10, 1922, Vol. IU, p. 181; October 24, 
1922, Vol. III, p. 185; November 15, 1922, Vol. Ill, p. 191; and ~Jcoomber 19, 1922, Vol. Ill, p. 197. 
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Thu.t flooring data, stock conditions, and average 
costs computed in accordance with Article XIV of the 
Articles of Association were subjects of primary 
importance for discussion at the Association meetings 
held in 1922 is further shown by n, consideration oft.he 
letters sent out by Mr. Keehn to remind the mem
bers of each meeting.1 

· 

The letter dated May 10, 1922, with reference to 
the meeting to be held May 17, 1922, reads in part 
as follows: 

Among the subjects to be discussed at the 
meeting are the following : 

* * * * * 
3. The Committee on Cost Surveys will 

meet on the afternoon of the 16th and will 
make a comprehensive analysis of the Average 
Cost of l\rianufacturing and Marketing :Maple 
Flooring as ascertained according to Article 
XIV of the Articles of Association, and will 
make a report to the general meeting. 

If you have recently purchased any rough 
Maple Lumber on the open mn,rket or if you 
have any information regarding any pur
chases or sales of same, will you pleai:m send 
the information on the 15th to the Secretary, 
giving the prices F. 0. B . sawmill (omitting 
the location of the sawmill), and the cost of 
freight from the sawmill to your flooring 
planU This information will be very useful 
to the committee in its work and it 'rvill be 

-·-~-·------------------
1 Letters to rnembers giving the dates of meetings and the subjects 

for discussion were sent out under the following dates and are printed 
in the record as indicated: Vol. III, May 10, 1922, p.170; June 15, p. 
172; July 13, p. 175; Aug. 16, p . 181; Sept. 21, p. 184; Oct. 24, p. 185; 
NoT. 10, p . 1!)0; Dl•r. 14 , p. 196. 



147 

held strictly confidential and no information 
will be given revealing the identity of the 
buyer or seller, or the source of the informa
tion, if you so desire. 

There has been a good volume of New Orders 
Booked since the last meeting, and it will be very 
interesting to know how business has been running 
during the first half of l\1ay. It looks as if the 
13/16" x 234" face No. 1 i\1aple flooring will be 
oversold to a greater extent than on April 18th, the 
date of our last compilation. 

Please remember to bring; with you to the meeting 
the flooring data as per blank form below, so the 
data can be summarized and the members fully in
formed as to actual stock conditions, etc., on ~fay 
15th. 

Yours very truly, 
GEORGE \V. KEEHN, 

Secretary. 
Flooring Data May 1-15, I ncl. 

Shipments. _____________ ___________ _____ _____________ _____ __ l\·I 
Production____ _________ ___________ _________________ _ _ _ __ _ _ _ " 
New Orders .. ___ ______ ____ - ____ - - - - - - - - - - - - - - - - - - -- - - - - - - - - " 

Stock conditions of U x 2~" face maple flooring 

Clear No. l Factory I Total 
~~~~~~~~~~~~11--~-1-~~ 

On .May 15 

Stock on !hod •••........•.••••••••••••••.•.••••• .....• .M •••••• M ...••. M ..••••• M 
Unllll NI Orders .. .................... . ............ ···-·· " " " " 
Unsold .... ·-············-·······-··-· - ······--··· .. - --·" 
Q,·ersold •••••• ·-··--- .•... -- · ..................... - - .••• " .. • • • • •• 1 • •. --· 

(Vol. III, p. 170). 

Each noti.5.cation of a meeting to be held requested 
the members to send or bring flooring data as per the 
blank form copied above and the letters dated July 
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13, 1922, n.nd Aug. 10, 1922, emphasized the · impor
tance of this information as follows: 

It is important t o know huw the flooring 
business is running so far this month and we 
wi&h to suggest that if t he members will supply 
the data as outlined on the blank form below 
covering the first half of July and mail the 
data to us at the close of business July 15th, 
or on lVIonday the 17th at the latest, that we 
will compile same and have it ready as soon 
as the meeting is called to order. This will 
save time and give you a better opportunity 
to consider the relations of supply and demand 
as reflected by the data than if t he matter is 
delayed by our not getting these reports until 
the members arrive in Chicago and then not 
getting them compiled until late in the 
afternoon. (Vol. III, July 13, p. 175.) 

Please be sure and bring with you to the 
meeting the flooring data as per blank form 
below so that you will have as compl,ete infor
mation as possible regarding statistical conditions 
on the day of the meeting. (Vol. III, Aug. 16, 
p. 181.) 

That the flooring data requested in each notifi
cation of a meeting is especially important in enabling 
the members to forecast future conditions, and that 
the discussion of the statistical and trade conditions 
at least was not con.fined to the past, is indicated 
by the letter dated February 19, urna, which Mr. 
Keehn sent to the members and which reads ·as 
follows (Vol. IV, p. 470): 
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FEBRUARY DUSI NESS 

To members: 
GENTLEMEN: We have received flooring data from 

14 members of the Association covering the first 13 
days of February, from which it is est imated that if 
the business during the remainder of February 
averages about the same as the first 13 days and if 
the trade experiences of the other 8 members are 
n,bout the ~mme, that the Februnry business will 
turn out a.bout us follows: 

Shipments about 263 less than in .T anuary. 
Production about 213 less than in January. 
·New Orders about 413 less than in J anuary. 
The stock condit ions of 13/16 x 2 ~" face :Maple 

flooring on February 13th of the same 14 members 
indicate .as follows: 

Over· 3 sold 3sold 
On Feb. lB- Stooks Unt\Jled 

14 mem- Feb. I, 
on hand orders sold 00s all mem· 

ber3 

--
2.158 M 8, 502M 6,344 M 3943 4113 

Clear •••••••••••• ••••. • .•••••• ••• · . ••••• l,42i 6,81:1 5,SSS 4i8 407 
No. 1. ••..•• •••••.•. .••• • •• • •. • ••• •.••.• 1,099 3, 118 2, 019 284 380 
Fcty •••••••••. •..•••••••.•••••..••••••• ----- -

4,681 18, 432 13, 7.61 394 405 

Yours very truly, 
_GEORGE \V. KEE HN' 

Secretary. 

A note as to a discussion of the subject "trade 
conditions and the relations of supply and demand as 
reflected by our (the association's) statistical reports" 
is found in only two of the memoranda of meetings 
analyzed in the above table (p. 145). It is, however, 
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reasonable to assume from the statement in the letter 
dated December 14, 1922, to the effect that the Nov
ember reports would be ready for .the meeting so the 
members could know how the November business 
turned out, that those reports were discussed at the 
December meeting, to assume from the paragraph 
quoted above from the letter dated July 13, 1922 (p. 
148), that the relations of supply and demand were dis
cussed at the July meeting, and to assume from the 
following paragraphs in the letter dated October 24, 
1922, not only that t he subject of trade conditions and 
the relations of supply and demand was discussed ·at 
the October meeting but also that it has been the 
principal subject for discussion at every meeting: 

It has now been two months since there has 
been a "gathering of the clan" and it is hoped 
that every mernber of the Association ·will be 
represented at the meeting so that trade con
ditions arul the relations of supply and demand 
for flooring can be discussed arul considered. 

\Ve expect to have our statistical reports 
for the month of September made out and in 
the mail for you on the 19th or 20th, so that 
you will have an opportunity to look them over 
in advance of the meeting, and see how the 
September business turned out. (Vol. III, 
p. 185.) 

None of the memoranda of association meetings 
held since January 1, 1922, indicates that any dis
cussion was held with reference to prices, past, 
present, or future, but the record contains letters to 
members dated June 15, 1922, and July 13, 1922, io 
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which ?l,fr. Keehn specially requested the members 
to send in t heir ~weekly sales reports so that he could 
make up the :issociation report an<l ha\·e it ready for 
the general meeting. (Vol. IV1 pp. 461 and 462.) 
The remark appended to the request of August 15, 

''hoping you will be able to do this so that you will 
ha,vc iHform:.ition up to date rcgn.rding the market,,, 
certainly indic~tcs that the sales reports were in
tended to be used a.'3 the basis for a discussion at the 
meeting of past and up to the minute prices, and 
suhstnntiatcs :\fr. Ralston's testimony that past 
prices nn<l general market conditions \Vere discus::iccl 
a,t the association meetings even after t he Hl22 

reorganization. 
The evidence considered heretofore with reference 

to the procedure and discussion at the association 
meetings established that as in the case of the changes 
made in the sales and statistiral reports shortly before 
the hearing in the court below the change made in the 
activities of the association after the decision by the 
Supreme Court in the Hardwood Case related entirely 
to the form of t he activit ies and not n.t all to their sub
stance and effect. The 1V1arkct Conditions Commit
tee was discharged, and the association resolved itself 
into a Committee of the Whole for the monthly dis
cussion and analysis of the same matters which had 
formerly been discussed and analyzed in t?e monthly 
reports of the Market Conditions Committee. In 
fact, the practice of having the Market Conditions 
Committee analyze, interpret, and comment on the 
statistics was discontinued even before that committee 
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was discontinued, because the members recognized the 
superior advantages of their present system of discussions 
at association meetings. This is sbm.vn by the fol
lowing paragraph from the minutes of the general 
meeting held August 19, 1921: 

i1la.rket Conditions Committee.-Mr. Thomas, 
Chairman of the l\!Iarket Conditions Commit
tee, stated that his Committee had nothing 
special to report as a Committee, no meeting 
having been held prior to the convening of the 
general meeting, as the members of the Com
mittee felt that trade conditions and our Jdy 
statistics cot' ld be discussed to just as good, if 
not better, advantage by the Association as a 
whole as to hold a separate meeting of the 
Committee. (Vol III, p. 137.) 

IX 

Results of Combination 

The brief for the appellants states (p. 161) that the 
Government abandoned its contention that there had 
ever been uniformity of prices. On the contrary1 how
ever, the Government contended during the argument in 
the Court below, and it still contends, that the activities 
carried on by the defendants through the defendant as
sociation, which have been described heretofore, have 
caused a much greater umf ormity of prices than could 
possibly have obtained under conditions of free and 

- unrestricted· com petition. 
Of course, no contention has ever been made that 

there has been an absolute uniformity in the prices 
obtained by the defendants, as, considering the nature 
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of the commodity, it would undoubtedly he impos
sible to accomplish such a. result. i\'faple flooring is 
not an article like cement or linseed oil, with refer
ence to which it is undisputed that one barrel of 
cement is just like any other harrcl of cement, a.nd 
that one gallon of linseed oil is just like uny other 
gallon of linseed oil. Such a product as l'vfaple floor
ing, however, reflects in its finished state not only 
differences in the quality of the raw material used, 
but also differences in the quality of the workman
ship in machining and finishing. There are conse
quently bound to be some differences in the product 
put out by the different members of the association, 
and such differences inevitably cause some lack of 
uniformity in t heir prices. Some of the witnesses 
examined by t he defendants stated that the quality 
of the flooring produced by the Cadillac mills is in 
their opinion superior to that of the other members, 
and that they are always willing to pay those mills 
about a dollar per 11 more than they are willing to 
pay the other mills, and other witnesses testified that 
in their opinion the flooring produced by Horner is 
inferior and is therefore unable to command as high 
a. price as ot her mills obtain. The record also shows 
that some members of the association have special 
trade-marked brands of flooring which they adver
tise extensively, and for which they have a special 
trade from which they are able. to secure prices some
what higher than the general leYel. Those factors 
must, of course, be to.ken into consideration when 
determining whether a substantial uniformity of 
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prices has been established and maintained. (Vol. 
I , pp. 261, 431; Vol. II, pp. 492, 562-563, 564.) 

The Government also ?on tended in t he court below, 
and now contends, t hat the operation of the plan 
under which the defendants have conducted their 
business for m::my years, and especially the minimum 
price or a vcrage cost plan, the reporting system, and 
the monthly meetings, all of which have been de
scribed heretofore, necessarily and inevitably have 
caused increases in prices t o be ma.de more rapidly 
and decreases in prices to be ma.de less rapidly than 
would have been the case without such operation 
under the plan. 

To prove its contentions wit h reference to a uni
formity of prices and to the observance of the so-called 
average costs as minimum recommended prices, the 
Government introduced in evidence n. number of 
tabulations based on the weekly sales reports. These 
constitute Exhibit 79, and most of them u.re printed 
in the record . (Vol. IV, pp. 583-796.) The evidence 
of Horace A. Lewis, a special a.gent of the Bureau of 
Investigation of the United States Department of 
Justice, who made the tabulations, and the discussion 
between court and counsel with reference to them, are 
found on pp. 846-859, Vol. II, of t he printed record. 
Briefly stated, the explanation of these tabulations is 
as follows : 

The item 13/16" x 2 %'" Maple' Flooring, standard 
·lengths, in the three grades clear, number one, and 
factory, was selected for the price comparison because 
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it is the most representative. The 13/16" x 2~" 
maple flooring constitutes approximately 703 of the 
entire amount of flooring produced by the members 
of the association, and the average percentages of 
the three grades produced are: Clear, 503; No. 1, 

353; and Factory, 153. The item 13/16"x 2X!" 
Clear Maple Flooring therefore constitutes approxi
mately 353 of the total amount of flooring produced 
by the members. (Vol. IV, p. 842, Vol. III, side pp. 
1622 and 2052.) 

The tabulations based on the sales reports which 
were in the possession of the Government prior to 
the hearing in the court below were figured for the 
three grades, but those based on the reports which 
came into the possession of the Government during 
the course of the hearing were only figured for the 
clear grade because of the lack of time. Only the 
tabulations for the item 13/16" x 2~" Clear Maple 
Flooring were therefore considered, and only those 
based on the sales reports for the weeks ending 
November 19, 1921, to June 30, 1923, inclusive, are 
printed in the record. 

The procedure followed in making the tabulations 
was to take each sales report and to take from it and 
to set d°'vn on ·what Mr. Lewis called the tabulation 
sheet, all the data given with reference to each sale 
of the selected item. The~e sheets, therefore, have 
the same general appearance as the sales reports, 
and show in successive columns from right to left 
(1) the date of the order, (2) the number of the mill 
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making the sale, (3) t he quantity, (4) the delivered 
price per M 1 and (5) the.average freight rate. These 
items of information are merely transcribed from the 
sales reports, except that during part of the period 
the sales reports give the index letters or freight rate 
symbols, whereas the average or Cadillac freight 
rate is shown on all the tabulation sheets. Mr. 
Lewis testified, nowever1 that in every case he de
coded the freight symbols by using the freight-rate 
book. The next column is entitled "Actual freight 
allowed" and sometimes "Freight charged." It 
might more properly be termed " Actual Cadillac 
freight" or "Actual average freight/' as it shows 
the freip:ht per lVI feet calculatP.d on the basis of the 
average freight rate sho~n on tne sales report and 
of the association standard weight for the item of 
flooring under consideration of 2,000 pounds per M 
feet. It will be referred to hereinafter as the Cadillac 
freight. The practice adopted for the association 

rate books is, however, followed and the nearest 
multiple of 25 is actually used for t he "freight 

allowed.11 Each calculation was checked with the 
freight table showing the cost of freight per 1,000 
ft ., \vhich is included in the July 19, 19231 Hate ]3ook 
and Index of Towns. The data given in one other 
column .on the tabulation sheets, "commissions," 
is transcribed directly from the sales reports. 

A uniform practice w.as unfortunately not followed 
in presenting the remaining data on the tabulat ion 
sheets. 1 he sheets which were prepared first show 
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in the last column on the right what js called "Net 
Factory Price," which is the delivered price, less the 
Cadillac freight, less the commission, if any. Other 
tabulation sheets show what is called sometimes 
"Net Price Cadillac" and sometimes " Price F. 0. B. 
Cars at Mill." The columns so entitled show the 
delivered price less the Cadilhc freight. This might 
more properly be called the "Cadillac Base Price," 
and it will be so referred to hereinafter. 

It is obvious that it is the Cadillac Base Price 
which must be considered when determining whether 
the so-called average costs have been maintained as 
minimum prices. As shmvn heretofore, the associa
tion rate books and delivered cost charts giYe the 
members (1) the so-called average cost, (2) the Cadil
lac freight rate, and ( 3) the delivered cost, which is 
the average cost plus the Cadillac freight. To deter
mine whether the so-called "average costs" have 
been maintained as minimum prices, either of 
two methods could have been adopted for the pur
pose of comparing the prices actually obtained (as 
shown on the sales reports) with the so-called aver
age cost; either the average cost plus t he Cadillac 
freight could have been compared with the delivered 
price reported (as was done on t he sales reports dur
ing the operation of the January 6, 1921, Minimum 
Price Basis, as described heretofore on p. 35), or the 
delivered price reported less the Cadillac freight 
could have been compared with the average cost: 
The Government chose the latter method, perhaps 
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unfortunately, as the use of the former ~ould not 
have given the appellants an opportunity to claim, 
as is done on pages 336-348 of their brief, that the 
commission allowed, if any, shouUl also have been de
ducted in order to arrive at the Cadillac base ]Jrice. It 
is, however, frankly stated in the Appellants' Brief 
that that procedure, in accordance with which the 

· elaborate calculations and charts appearing in the 
Brief and Appendices to the brief ·were prepared, is 
based on the theory that what the seller received shoul.d 
be compared with the so-called "Average Cost." The 
only trouble with that theory is that it has nothing 
whatsoever to do with any contention made by the 
Government or with any practice of the defendant 
asoociation. 

The actual comparison between the average cost 
as· determined from time to time and reported to 
the members by the association, and the price.s at 
which the members sold 13/16" x 234" clear maple 
flooring as shown by the weekly sales reports but 
reduced to a Cadillac base in the manner heretofore 
described, is made on what Mr. Lewis called the 
recaption sheets. 

In order to illustrate clearly the manner of making 
this comparison, and also the different forms of tabu
lation sheets which were prepared, both the tabula
tion sheets and the ~ecaption sheets of sales for the 
weeks ending, respectively, January 6, 192-3, and 
June 30, 1923, are set forth in full below: 
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TADULA'l'ION SttEE'r 

.\"el factory price.~ 11wple Jlonri11g, 13/16 x 2y.(, for u:eek ending Jan11a~y 
6, 1923 

(Vol. IV, p. 735) 

CLEAR 

D11te ~lill Quunlity Dcliv· f'rci11b~ 
crcd prloe l'l\lC 

).i ................... 2 5. 002 107.00 o. 2• 
30--··········· ······ 2 22.000 100.SO • 24 
30 .•.................. 2 00,000 100.SO .24 
2 ••••••••••••• . .....• • 2 2.000 108. 25 .39 
3 •••.••••••• . ••.••••.. 24 17,000 102. so .37 
3 ••••••••••••••• , •.... 33 5,000 100.50 • Z'l 
( ..................... 33 ~.ooo 100. 00 • 26 

•····················· 33 5,000 ll8. 75 .19 
5 .••••••••• ••••••..... 33 II. 000 100.00 • 25 

5 .••••••• ·•······ · ·••• 33 10,000 97. 75 . 19 
2 ••••••••• • ••••••••••• 6 5,000 103.50 . 43 
5 .••••••••.•.••....... r; 7,500 112. 00 .SS 
2 •• •••••••••••.• •.•••• H 25,000 98.00 . . 15 

2 •••• ·-············ ·· 26 5,000 98.00 • 16 
2 •••••••••••.• ••.... . . 30 16.000 103.SO .43 
2 •••••••••••• ••••••••. 30 4,000 97.50 . 18 
6 .•••••••.••. . . . •..... 37 16.000 107. so • 62 

29 •• •••••••••········ 47 10, 000 102. 50 . 87 
29 ••••••••••••••••••• 47 2,000 102. 50 • 37 

2 ••••.• •••••••·•••··· 47 14,500 101.00 • 25 
4. •••• ••••••··• ••·••· 47 30.000 99.00 .20 
•.............. ······ 47 10,000 102. 00 .:is 
s .................... 47 10,000 911. so • 20 
2 ••• ••••••••••••••••• .. 5,000 911. 50 • 22 
2 • • •••••••••. . • ...... • 6,000 9'J. 75 . 24 

2 •••••• •••••••••••••• 4 2,000 101.00 .2i 
6 •••••• ••••····•••··· 4 l,000 100. 50 . 27 
6 •••••••••• ••••.•.••• 4 S,000 100. 50 . rt 
6 ••••••••.••••••••••• 4 40, 000 103.SO .27 
3 •••••• ••••••·•• ·•··· 7 20,000 109. 75 . 52 .. ··················· 7 1,000 97. 50 MUI 
...................... 7 3,000 100.00 . 25 

5 •••••• •••••·••• ••••• 7 &,000 100. 00 . 20 
6. ••••• ••·•·•·· • · •••· 7 10, 000 98. 00 . 15 
6 ••••••••••••••••• ••• 7 4,000 100. 50 . 'n 

6 ••• ••••••••·•· ··••• • 34 12, 000 100. 50 . 27 
28 •••••••••• ••••••••• 60 4. 000 100. 50 . 27 

28 •••••• •••••••·••••• 48 12,000 JOS. 00 . 24 

H igh: 
Low: · 

Freight 
cbnrged 

4. iS 
4. 75 
4. i3 
7. 75 
7.50 
S. llO 
5.00 
3. 75 
S.00 
:us 
8.50 

17. 00 
3.00 
3. 2S 
8. 50 
3. so 

I 2. SO 
7.50 
7.50 
S.00 
4.00 
7.00 
4.00 
4.50 
4. iS 
5. SO 
6.50 
5. 60 
s. so 

10. so 
·-···---· 

5.00 
4.00 
3.00 
s. 50 
5. 50 
5.60 
.. 75 

et lac· Com1uis·1 N 
SIODS tor y prlc e 

2.00 
2.00 
2.00 
2.00 
1. 00 
2.00 
2. 00 
2. 00 

.. ................. 
1.00 
2.00 
1.50 
LSO 
2.00 
2. 00 

...... .............. 
2.00 
2.00 
2.00 
2. 00 
2.00 
2.00 
2.00 
1. so 
I.SO 
1. SO 
I. 50 
1.50 
I.SO 

............. ........ 
uo 

........ ............ 
uo 
uo 

.... .... ........... 
2. 00 

.... .... ............ 

.... _ ............ 

100. 7S 
93. iS 
93. i5 
llS. 50 
94. 00 
93. 00 
93. 00 
93.00 
05.00 
03. 00 
!13. 00 
93.50 
:"3.50 
92. 75 
93.00 
94. 00 
93.00 
93.00 
93.00 
94. 00 
93.00 
93.00 
93.50 
03.50 
03.50 
94 .. 00 
93.SO 
93.50 
96.50 
99.25 
06.00 
o~.oo 

0\. 50 
93.50 
95.00 
03.00 
95.00 

100. 25 
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RECAP'l' ION HIIEE'f 

Ai:cragr cost for last quarter of 192~ (Vol. IV, p. 
734), 13/16 x 2U, Clear !\fa.pie Flooring, was $95.00 
F. O. B. Vars at Flooring lVIiUs, as shown by A~ 
ciation Report dated Oct. 25, 1922, Captioned 
Average Cost-Based upon three test runs of 1921. 

[Compiled from Hccord or Completed Trnnsnctlons) 

Report of sales made during the week ended 
January 6, 1923 : 

~ Sa~~~$~!:~· to~a11~:~~~ ~n- ---- - · ----·· ---- rn,ooo ft. =.043% 

23 S:ilcs@ $95.00--- ---· ---- --- - ---- ·----------220,700 ft.=.5~3 
2 Sales @ $95.50, total 12,000 ft.\ 
2 It lC 95, 7 5 It 82,000 II 

2 II II !)6.00 ll 20,800 It 

l lC II 97 .50 <I 1,000 <I 

1 II ti 98.00 It \10,000 It i -----··- -··-· -}!)5,302 ft.=.4493 
1 ti ti U9.25 II 20,000 " 
} II II 100.25 it 12,000 <I 

1 " " 100.50 " 2,000 " 
1 " II 102, 7 5 It 5,502 II 

3S Sales 435,002 ft.= 100~ 

TABULA'l'JON SHEET 

Net factory prices maple flooring H :x: ~}(.clear 

(Vol. IV, p. 796) 

(Compiled lrom Record or Completed TrunsRclion ror wed ending June 30, lf/ZJ) 

Deli\'· Price Ktt rriat 
Dale MW Quan· ered Av. f'rl. At't. Frt. F. 0. Jl. Com. 

P.O.B. 
t ity price Mite allowed c:ns Ill °""al 

mill miU -
6-25 2 21,000 108. 50 .18 3. 50 10~.oo 2.00 lOl.00 
6-27 .................. 3.850 110. 50 • 23 4, 50 116. 00 2.00 lll.00 
6-22 40 Z.,500 122.00 • 8.S 17.00 106.00 2. ()() lOl.00 

................ l3, 000 122. 00 .85 17.00 106.00 100 lOl.00 
IHIO ............... 15,000 112. 50 • 6.1 12. ro 100. 00 2.00 QI. 
6-27 5 41,500 122. 00 . 85 17.00 105.00 uo IOJ. 
6-29 .................. 17,000 10\I. 00 .20 ~.00 105. 00 ................. IOi 
G-25 .................. 11,000 110. 50 • 27 5. 50 105.00 2. ()() IOI. 
G-30 ................ 30, 000 12'l.00 .85 17.00 105.00 uo IOI. 
6-30 ................. 10,000 ll2. 60 • 37 i. 50 10.'1.00 uo IOI. 
G-28 26 ~000 lo.3.50 • 18 3.50 105. 00 2. ()() 101. 
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Net factory prices maple flooring U x 2U, clear-Continued 

Deliv· Price I Not prico 
Dttt.e MIU Qoao- e~d Av. F rt. Act. Frt. F. 0 JI. Com. F.O. O. 

tity price rnte allowed carsM cnrs at 
mill I mW - -

6-27 ................. 1,000 113.00 • IS 3.00 110. 00 .. .......... ___ 110. 00 
6-26 ............ ..... - 2,5:-,0 124.00 .85 17. 00 107.00 2. 00 105. 00 
6-25 ao 12,()1)() 110. 50 • 28 5. 50 105.00 ............. .. ... 105.00 
6-27 .................... 1,000 114. 00 

:\<( ill r···----·· lH.00 ------ ....... 114. co 
6-27 37 7,1)(\() 12'1. 00 .85 17.00 105.00 2. 00 lQ3. 00 
6-25 47 20, 000 105.00 Mill ••••...•.• 105.00 2.00 103. 00 
6-23 23 22,000 HXl. r.o • 27 5. 50 OS.00 ............ .... .... 98.00 
G-23 ................. 15, 000 107. 75 .38 i. 50 100. 25 .. ............. .... ! 100. 25 

.................. 5,000 I Oi. 7.\ .38 i .50 100.25 ---------I 100. 25 
6-25 34 8,000 ll5. so .52 10.50 105.00 

·····~-:-1 
103.00 

6-28 .................... 800 110. 00 Mill ................ .... 110. 00 110. 00 
.................. - 9,000 110. 50 • 27 5.50 105.00 103. 50 

6-23 42 8,800 115. 50 • 43 s. ~o 107.00 2.00 I 10.s.oo 
6-23 ..................... 17,000 123. 60 . S5 17. 00 100.50 2.00 10-1. ~o 
6-25 .................... 3,000 111. 75 . 21 4. 75 

l~:: ··---~--~- 1 105.00 
6-30 so 6,000 100. 50 . 27 5.50 95.00 

48 23,000 120. 00 • 24 4. 75 115. 2.; ,······-··1 ll5. 25 

RECAI>TIOX SHEET 

Average cost for second quarter of 1923 (Vol. IV, 
p. 795), 13/16 x 2U clear mapl,e flooring was $105.00 
f. o. b. cars at flooring mill, as shown by report of 
the association dated l\farch 24, 1923, captioned 
Average Cost-Based upon composite results of 
nine test runs. 
[Compile() from record of complNcd trnnsnctiou report or sales mnde <luring the WC!!t< ,,o.1-

Jng Juno 30, 1923] 

1 Sale @ $95. 00 total 
1 Sale @ 98. 00 " 
1 Sale @ 100. 00 " 
2 Sa.Jes @ 100. 25 " 

5 Sales 

6, 000 f t . 
22,000 Ct,. 

15, 000 f t. 
20, 000 ft. 

63, 000 ft.= 18.9 3 

14 Sales@ 105. 00 total 210, 000 ft.=62.9% 

1 Sale @ 106. 50 
3 Sales @ 107. 00 
2 Stt.lc:; @ 110. 00 

" 
" 
" 

1 Sale @ 114. 00 ·" 
1 Sale @ 115. 25 " 
9 Sales 

28 Sales 
1S221-24t- 11 

17, 000 ft. 
14, 350 ft. 

1, 800 ft. 
3, 850 ft. 

23, 000 ft. 

61, ooo rt. = 18. 23 

334, 000ft.=100% 
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It is apparent that the Cadillac base prices com
pared 'ivith the average cost of $95.00 on the first re
caption sheet above are not what are called the Net , 
Factory Prices on the first tabulation sheet above 

' 
but are those pTices plus the commission which had · 
been deducted previously. As explained above (p. 
157) this is done in order to have the actual delivered 
sales prices reduced to the Cadillac basis, but not to 
an actual mill realization basis. T'he brief for the 
appellants, however, contends that the average costs 
of the present association should be compared with 
the net factory prices and thn.t they must be ascer- 1 

tained by deducting from the delivered prices, both 
the average freight and the commissions. The argu
ment on this point shows a total inability or unwilling
ness to meet the Government's contention, which , 
briefly stated again is that the association has pre
pared and distributed freight rate books and average 
cost charts which show not only the average costs or 
f. o. b. Cadillac prices, but also the delivered costs or 
prices at every destination in the country-the latter 
being equal in en.ch instance to t he average cost plus 
the av~rage freight or cost of freight or Cadillac 
freight, as given by the freight rate book; and that the 
only proper method of comparing the prices actually 
obtained by the defendants with the average costs is to 
consider all the elements which are considered in the 
average cost charts and freight rate books, but no 
others. 

This theory is, of course, inconsistent with any 

theory of equal realizations from sales by all the 



~63 

members of the association, and the Government 
has never contended that anything of the kind has 
existed in the maple flooring industry. However, 
no contention can possibly be made that the de
livered cost or price at any destination a~ given ~y 
the rate bpoks and tables of delivered values, con
sists of the average cost, plus the average freight, 
plus the commission, us no reference to commissions 
is made in the present articles of association, or in 
the rate books or tables of values distributed during 
their operation. The theory requiring that the com
missions be taken into consideration when compar
ing the actual prices reported with the average costs, 
must, however, work both ways, and if it is not 
correct to add the commission when using one 
method of comparison it can not be correct to deduct 
it when using the other method. 

In order to demonstrate the Government's con
tention that the commissions paid, if any, ca:n not 
properly be considered when comparing the prices 
obtained by the members. with the so-called average 
costs, the two tabulation sheets heretofore set forth 
(pp. 159, 160) have been refigured as per the following 
tables so as to compare the delivered prices reported 
with the delivered costs shou:n by the delivered cost 
charts. 
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Week ending Ja:wary 8, 1923-a~·erage cost or f . o. b. Cadillac Prict 
for tt" z 2~' clear maple floon:ng, $95.00, as per determination of 
aoerage cost, October £5, 1922. 

Dollvcrcd Freigh1 Hato 
A \'l'rtl~C Cost, As reponed on 

A verage E1111ni lo Sales Iteport 
F. 0. U. Cnd· Freight or 

iliac Cost Cost or 
Drlivered or Averni:o Freight or 
Price As Cost plus Cadillac 

reported on 
A \'CrRHC Freight 

Sales nepurl 
Fre i ~ht or Index As given ~y 

cost of .Frcl11bt Rate 
L-Oitcrs Freight 

or C111llllnc n ooks for rate 
Frdgh t 11-• 1>cr reported 
Rate nooks 

10i. iiO 00. 75 o. 24 DD 4. iS 
100. 00 tr:>. i5 • 24 no 4. 75 
JOO. 50 99. 7S .2~ DD 4. 7S 
108. 25 102. 7S .39 CI 7. 75 
10'!. 50 102.60 .37 co 7.50 
100. 50 100.~ .27 DG S.50 
100.00 100. 00 .25 DE S.00 
lhl. 75 os. 7o .19 Al 3. 75 

100. 00 100.00 • 23 DE 5.00 
07. 75 ll8. 75 .19 AI 3. 75 

103. 5() 103. 5() .43 DC 8.50 
112. 00 112. 00 . SS DE 17.GO 
98. 00 98.00 • IS AE 3.00 
98.00 OS. 25 • HJ Al'' s. 25 

103.:.0 103.50 .43 DC 8. so 
97. 50 118.~0 • JS All 3.50 

107. 50 107. ~o .62 Fn 12.50 
102. ro 102. so . 37 co 7.50 
102. 60 102. 50 . 37 ca 7.50 
101.00 100. 00 . 25 DE 5.00 
99.()0 Y9.00 . 20 DJ 4.00 

102. 00 10:?. 00 . 33 CE 7.00 
99.50 90. 00 . 20 DJ 4.00 
09. so oo. eo . 22 DD 4. 50 
99. 75 99. i6 • 24 DD 4. 75 

101. 00 100. 50 • 27 llG 5. ~o 
lOo. ~o 100. oo • 27 DO 5.50 
100. 50 J00.60 .'.!7 lW s.so 
103. t.O 100. 50 • 27 DO 5.50 
100.75 io5. :io .62 ED 10. 50 
97.50 Mill 

100.00 100. 00 • 2.5 DE s. 00 
100.00 99.00 . 20 lJJ 4.00 
llS.00 98.00 .15 _\E 3.00 

100.50 iOO. lO • 27 DO 5.[i() 
100.50 100. 50 • 27 BG s.ro 
100.50 100. &O • 27 DO s. 00 
105. 00 09. ;5 

I 
• 24 DD 4. i5 
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Week ending January 6, 1923- av_erage c~st or f. o. b. Cadillac price 
for H" x 2U" clear maple flooring, $90.00, as per determination of 
avernge cost, October 25, 1922-Continued 

SUMl'\1ARY 

Number 
or SA ies Feet 3 

Delivered Sales Less than Average Cost·-···· ------·-···---- 3 19,000 04.4 
Delivered Sales at Average Cost.· - -- -- - -· · ·········-·-······ 23 213, 500 50. o 
Delivered Sales over Average Cost····· · · - ------·······------ 12 195,302 45.6 - --- - ----

Total. ••••••••••••••••••••••••••••. ------ · · •••••• ---- -. 38 427, 802 100. o 

(NOTE.-Tbe llgures and percentages or lcet sold appearing on this summary do not agree · 
exactly with those OD the first rccaption sheet above (p. 159) as an error was made in totaling 
the sales at a\'Crl\ge cost Oil that sheet. The llgures and percentages oD this summary are 
()OITCCt .) 

Week ending J une 30, 1923-Average cost or f. o. b. Cadillac price for 
tf" x 2U" clear maple flooring $105.00, as per determination of 
average cost, October 25, 19J2 

Delivered Freight Hat.e Average Cost, 
Equal to As r~ported on Average 
F . O.B. Sales Report Freight or 

Delivered Cadillac Cost Cost or 
Frei9ht or Price As or A\o"erago Ca iliac reported oa Cost Freight Sales Heport plus Average As given by freight or Rate Freight Hate co~t or freight Iadex 

or Cad illac Letters Books ror rate 
freight as per reported 
Rate Books 

---
108.50 108. 50 0. 18 AH 3.50 
119. 50 109.50 . 23 BC 4. 50 
122. 00 122. 00 • 85 HE 17.00 
12'.!.00 122. 00 • 85 HE 17. 00 
112. 50 117. 50 .63 FC 12. 50 
122.00 12'i. 00 . 85 HE 17.00 
109. 00 109. 00 .20 BI 4.00 
l!O. 50 110. 50 . 27 BO 5.50 
122. 00 122. 00 .85 HE Ii. 00 
112. 50 112. 50 . 37 CG 7.50 
108.50 lQg,50 . 18 A.II 3. 50 
113.00 108.00 .15 AE 3. 00 
124.00 122. 00 .85 IlE 17. 00 
110. 50 110. 50 • 28 BH 5. 50 
lH.00 ... ...... ---·---·· MUI ....... .. . .... ........ ........... .. ... --·--
122. 00 122. 00 .85 HE 17.00 
105. 00 .............................. .28 ................... ....................... ..... 
103. 50 llO. 50 . 27 DO 5. 50 
107. 75 112.W .38 CH 7.50 
107. 75 112. 50 .38 Cli 7. 50 
115. so 115. 50 .52 EB 10.50 
110.00 .. .... ...... .......... ...... Mill ---------- _______ ____ ...... 
110. 50 110. 50 . 27 BO 5. 50 
115. 50 113. 50 . 43 DC 8.50 
123. 50 122.00 . : 5 RE 17.00 
111.75 109. 75 • 2.t BD 4. 75 
100. 50 l!O. 50 .27 BO 5.50 
120. 00 109. 75 .24 BD 4. 75 
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W eek endinq,Jime SO, 1028-av.erage cost or f. o. b. Cadillac price frrr 
ti" x £~ clear maple flormng $105.00, as per determination of 
average cost, October 25, 1922-Continued 

SU:M~ARY 

Nnmbcr 
or Sales Feet 3 

Delivered Sales !cu than Average Cost---------------------- S 63,00'} 18.Q 
Delivered Sales at A,·erego Cost. .•• ·--··-·---- - ----··-----·· 14 210,000 62.9 
Delivered Sales over Average Cost .• ----- -- -------- -----·---- g 61,000 18.2 

1---:----'---
Totn.1.------------------------------------------------ 2S I 334,000 100.0 

The results of the above calculations are of course 
exactly the same as the results of the comparisons 
shown on the recaption sheets set forth on pages 160, 
161, but on account of the variations in delivered 
prices due to freight differentials, the method of com
parison last used does not give the information as to 
the actual spreads in prices that is given by reducing 
all the actual prices reported to a common basis. 

All the Freight Rate Books, Tables of Values, Tables 
of Delivered Values, Average Cost Charts, Delivered 
Cost Charts, and Tables of Concessions and Addi
tions secw·ed by the Government were introduced in 
evidence, and all those relating to the period from 
January 1, 1921, to June 30, 1923, were used as the 
basis for the comparisons between the actual prices re
ported and the average costs. The following table 
gives the several average costs established during the 
period from November 12, 1921, to June 30, 1923, and 
t he references to the tables or charts printed in the 
record on which they appear: 
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Avenige Cost 
Date Est.ab-F.O.B.Cadillac, Title or Reports in Record Reference ~" x 2)4" Cl.ear lished 

faple Flooung 

$90.00----- ------- Nov. 17, 1921 Letter to Members, November Vol. III, p . 143. 
17, 1921. 

$90.00 •••••• ----- . May 31, 1922 Survey or Costs, May 31, 1922 •.. Vol. Ill, pp. 2il>-281. 
Rate nook aod Average Cost Vol. Ill, side pp. 737-

Cbarls, etc., May 31, 1922. 90~. 
$95.00 ..• . •••••••• Oct. 25, 1922 Survey or Costs, October 25, 1922. Vol. m, pp. 284-286. 
$100.00 •••••••. . . - Feb. 15, 1923 Survey of Costs, February 15, Vol. II r, pp. 287-289. 

1923. 
Tables or Differentials aud Vol. III, side pp. 910-

Average Cost Charts, Febru· 1129. 
ary 15, 1923. 

Sl00.00 .•• . •....•• ~farch 10, 1023 Survey or Costs, March 10, 1923. Vol. IV, pp. 49i-499. 
$105.00 •••.•. ----- March 24, 1923 Survey or Costs, l\Iarcb 24, 1923. Vol. IV, pp. 499-50L 

Because of the long intervals that elapsed between 
the determinations of average costs dated November 
17, 1921, and :f\1ay 31, 1922, and also between those 
dated l\1ay 31, 1922, and October 25, 1922, the com
parisons between the aqtual prices reported and the 
average costs for the period prior to October 25, 1922, 

are not nearly as interesting as those for the period 
after that date, when the present association was 
functioning smoothly and was making Surveys of 
Costs at least quarterly as provided by Article XIV 
of the articles of association. The results of the 
comparisons shown on all the recaption sheets printed 
in the record nevert heless are shown below in sum
marized and tabulated form: 
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Com]¥J.rison of sales of H" x 27;(" clear maple fioorina as reported by 
memliers and rer!uced to Cadiilac Basis with average costs reported to 
members 

Solos at 1wernge cost price 
Sales above average as oalculatc<I by Asso- Sales below .average cost 

cintion and distri buted cost price pnce 
S:tles to mornbers 
report 

ror 
week Per Per Per 

ending- Num· cent or Num- cent or Num- cent or 
ber of Feet entire ber of Feet entire ber or Feet entire 
sales feet sales reet sales feet 

sold sold SOid 
--------------- -

1921 
Nov. 19 ••.. 5 67, 500 5.1 2 7,953 0. 7 66 1, 232, 567 94.2 
Nov. 26 ..•. 10 153, 750 21.4 7 43, 109 6.9 34 520, 636 72.S 
Dec. 3 ..••. Iii 321, 5('.tl 30, 1 14 269, 73~ 44. 5 ll 473, 000 2S.4 
Dec 10 ... • 13 132, 217 32. 6 6 24, 511 6. 2 12 248, 050 61. 
Dec. l; • ••. II 12G,300 46.3 8 35, 2.59 s. 2 8 133, 000 48. 

1922 
Jan. 14.. ... 9 131, 100 43.8 6 45,3% 15, t 2 123, 000 41.l 
Jan . 21. •••. 18 179, 000 54. 3 4 11, 010 3.4 II 139, 300 42 
Jnn. 28 ..••• 13 280, 700 ;5, 6 6 13, 5.57 3. 7 5 72, 200 19.1 
Feb.4 ..... i 8·1, 187 38. 2 8 15,9M 7. 3 IO 120, O-:>J M. 
Feb. lL .. 21 li7, 000 3~. 9 8 ~8,052 5. 5 16 302, 3~6 59. 
Feb. 18 .•. . 7 31 . ~W 12. 6 8 33, 210 13.4 6 181, 300 14. 
Feb. 25 •••• II 78, 000 1r.. 0 8 29, 2i7 17. 2 s G2, 500 36. 
Mar. 4 . ..• . 18 2Q3, 100 (if), 2 5 17, 682 5.5 JO W,000 1.8. 
Mar. lL . .. 9 sr,, 2l'8 .)2.0 7 31l;ll42 ZJ.9 3 40, 000 2tl 
Mar. JS ___ _ Z3 122,872 39. 7 7 73, 16!1 23. 6 10 113. 500 36. 
Mar. 25 .••• 20 235,000 58. 3 9 37, i40 5.8 22 382, 500 3.\. 
• .\pr. I. .... JO PI, 400 31. 7 3 JS, 2lH 7. 7 s 132, 500 Sl. 
Apr. 8 .•• .• 20 2!0,5'JO 46. G 4 21,SSO 4.3 1G 253,500 49. J 
AJJr. 15 . ..• 2! 21G, iOi) 25. 2 3 18. 922 2. 2 29 626, 300 72. 
.\pr. 22 ••.. 2".? 18f\,.)U0 32. 3 2 IS,545 2.8 20 3i4, 700 64. 
.>I.pr. 2'J . •• • 4r, 461, iOO 53. 2 4 36,llSO 4.3 22 369,000 42. 
May6 . .... 29 4~6, iOO 54. 5 5 36, 600 4. 7 23 327, 000 4-0. 
"May 13 . . .. 42 52S,~O 56. 7 13 133, 519 15. 5 13 268,500 2i. 
:May20 •.•• 55 00!, 450 78. 1 10 76,018 9.0 14 100.576 12. 
Mar 2i .. . . 74 834,400 61. 3 16 244,828 18.0 17 ~'81, ~20 2'). 

June 3 ••.•• 5 914, 865 iO. 7 12 105, 4•19 8. 2 JI ?.72, 600 21. 
Juue 10 ..•. 49 CZ4, 8-IO 58. 4 20 l'.?05, 200 18. 9 JI 2·16, 900 22. 
June 17 ••.. 37 557, 250 77. 2 14 135, 141 18.8 3 29,000 4. 
June 2L ••• 32 485, 210 71 . 3 10 127, 750 lll.5 8 t\7. 400 9. 
July I ••. .• 41 577, 532 52. 9 43 ·130, 012 39.5 8 S:I, 775 7. 
Julu 8 •••.. 25 456,920 67. 2 21 200, 437 29. 6 1 22, 000 3. 
July lL .. IL 175, 3;3 31.7 23 249, ISG 45.3 7 127, 000 23. 
July 22 •••• 15 252, t}l3 39. 2 38 384, 939 59.9 I 5,000 
July~·-· · 12 139, 5C-O 23. 5 28 445, 100 74. 6 I 9,000 I. 
.Aug. 5 ••... H 211, 500 36.6 23 337, 290 SS. 5 2 28, 000 4. 
Aug.12 .••• 8 122, 000 23.6 29 394,000 76.4 -------- ··----·-··:- ........... 
Aug. 19 •.•• 13 150, ()()() 25.3 38 442, 171 74. 7 -----·-· .... .... .............. ·------
Aug. 26 •••. 6 179, 000 25.2 46 579, 879 74.8 -------- ........... ............. -------
Sept. 2 ....• 5 53, 450 6. 6 43 734, 695 91. 5 l 16, 000 1. 
Sept 9 . . •• ............. ........ ............ .. . ........ ... 35 469, 187 100 -------- ... ............. ........ .............. 
Sept.16.. .. I 1, 500 0.3 44 436,339 99. 7 -----··· -·----·---· --··-·· 
Sept. 23 .. . -............. _ 50 668, 630 97. 8 3 14, 500 2. .. ....... ........... --- -----
Sept. 30 ..• .................. .................... ... ·------- 56 i81, 600 100.0 ·-------.............. ........... ............... 
Od. 7 •••• -................. .. ------·-- . -------- 28 503, 322 100. 0 -·----------···--·- ........ . ...... 
Oct. 14 --- ... ............... .... .................. --------· 49 815, 100 100. 0 ··------ ............... ......... ............ 
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Comparison of sales of H" x ~U" clear m'!ple flooring as reported by 
members and reduced to Cadillac Basi s with average costs reported to 
members- Con t iuued 

Sales nt avcr11ge cost price 
as calcuhllcd b~· Asso- S!llcs above average Sales below average cost 
ciation An<t d istributed cos t price price 

Salos to members 
report 

tor 
week Per Per Per 

ending- Num- cent or Num- cent or Kum- cent of 
ber of Feet entire ber of Feet entire ber of Feet entire 
sales feet sales feet sales feet 

sold sold sold 

- -----
1922 

Oct. 21. ••• ____ .... .... ---------- . ...... ....... 50r24· 181 JOO. 0 ------·- -------··-- --·-----
Oct. 28 .... 31 571, 500 78.4 7 97, 801 11. 9 5 72,500 9. 7 
Nov.4 ....• 27 526, 000 78. 2 8 84, 300 12. 6 5 62,000 9. 2 
Nov. IL .. 29 477, 000 71.9 14 .133, 400 20. 2 4 53,000 7. 9 
Nov.18 •••• 12 229, 000 46. 4 4 lu4, 500 23. 2 2 150, 000 30. 4 
Nov. 25 ••.. 34 425, 700 63. 0 11 

1
163,699 24. 4 5 86,039 12. 6 

Dec. 2 ...•• 26 •189. 101 i3. 4 9 124, 400 18. 7 5 53, 000 7.9 
Dcc.9 . ••.• 25 $3,000 83.0 8 105, 252 15. l 3 14,000 1.9 
Dec.16 •.•• 43 966. 350 82. I 15 150, 145 12. s 3 60, 000 5.1 
D ec.23 .. . • 34 736. 501 83.3 12 138, 539 15.6 2 9,000 1.1 
Dec.30 ..•• 33 668, 619 73. 6 12 135, 300 15. 0 5 104,000 11. 4 

1923 
Jan . 6 ••...• 23 220. 700 50.8 12 195, 302 41. 9 3 19,000 4.3 
Jan. 13 ..••• 46 i l, 262, 800 QI. 4 Q 63, 740 4.. 7 4 65,000 3.9 
Jan. 20 .••• • 95 i I, 739, 050 86.8 1 70,000 3. 4 7 194, 000 9.6 
Jan. 2i . .... 91 1, 2:17, 000 $5. 2 17· 19·1, 000 12. 8 5 31,000 2.0 
Feb. 3 . .... 63 1, 302, 957 so. 0 .2.1 :206, 800 12. 6 7 128,000 7.4 
Feb. 10 •.•• 14 409, 000 39. 2 30 j003,350 58.0 3 29, 000 2.8 
Feb. 17 .•.. 16 269, 500 29. 2 ' 34 j626, 300 68.0 1 26, 150 2.8 
Feb. 24 . .•• 36 6%,roo 59.8 16 1300,800 25. 9 8 167, 000 14. 3 
Mur.3 ..•.. 31 5.12.000 76. 4 H 118, 870 16. 4 5 52,000 7.2 
Mar. 10 •.•. 22 385, GOO J3. 3 18 271, 839 37. 4 3 67,000 9.3 
Mar. 17 ..•• 21 322,000 54. 0 13 12().1,000 34. 1 4 71, 000 11.9 
l\Iar. Zt •••• 26 3YS, 000 42. 4 24 1466, 300 49. 7 5 i4, 000 7.9 
Msr. 31. __ 7 104, 000 19. 9 5 121, 200 23. 2 16 297, 400 56.9 
Apr. i .... J 15 362,000 64. 9 5 89,000 16.0 12 106, 800 19. l 
Apr. 14 . •.. 26 396, ; c;i 71. l 9 'u4, 689 ·23.0 4 32, 500 5.9 
Apr. 21 • ••• 12 134, 000 25. 2 13 233, 100 61.1 2 14,000 3. 7 
Apr. 23 .... 11 [126, 325 i3. 6 10 174, 051 24. 3 l 15, 500 2.1 
May 5 ••••• 12 222, 300 55.S 10 161, 420 40. 4 2 15, 000 3. 8 
Mny 12 .... s 131, 100 41. 9 9 li7, 970 57. l 1 3,303 1. 0 
:May 19 •••• 6 45, 000 43. 4 6 58, 500 56. 6 -------- ----------- --------
May 2lL .. 4 157, 500 46. 2 15 176, 010 51. 3 2 7,000 2.5 
June 2 ••.•• 6 47,000 14. 4 17 147, 220 61. 6 4 61,500 24.0 
June 9 • . . . . l 5,000 9. 2 3 39, 905 73.4 2 9,500 17.4 
June 16 •••• 4 21,000 27. 0 4 11, 450 16. 6 4 46,000 56. 4 
June 23 ..•• 9 123, 500 59. 7 11 83, 200 40. 3 --------.................. _ ...... ........ 
June 30 •••. H 210,000 62. 9 9 61,000 18. z 5 63,000 18. 9 

(NoTE.-Tbe brin! tor appellsnts (pp. 34.'>-346) calls attention to the fact that for the weeks 
ending Sep tember 30, October 7, October 14, and October 21, 1922, therecaption sheets compare 
the Cadillac Base prices with the average cost dated October 25, 1922, or $95.00, lnstead of with 
the earlier lower average cost or May 21, 192'.<, or $90.00. The error obviously was not un!nir 
to the derendants, as it represented son1e sales as having been made at prices less than the 
average cost, which the Government contends is a minimum price, whereas the correct com· 
parlson shows that during those weeks everv aale wiu made at a price about the minimum price. 
Tbe corrected figures have been used in the above tabulation.) 
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The following tables gives summaries of the above 
figures for: (1) Each month of the period from 
November 19, 1921, to .June 30, 1923; (2) The 
period from November 19, 1921, to l\farch 25, 1922, 

or until the reorganization of the Association was con
summated by the adoption of the present articles of 
association; (3) The period from April 1, 1922, to 
June 30, 1923, or the ent ire period of the operation 
of the Association under its present articles of asso
ciation; (4) The period from October 28, 1922, to 
June 30, 1923, when the Association was operating 
smoothly and was preparing and sending out Surveys 
of Costs at least quarterly as provided for in the 

present articles of association, and (5) The entire 
period from November 19, 1921, to June 30, 1923. 

The results shown clearly demonstrate that there 
has been a remarkable uniformity in the delivered 
prices cha1·ged by the defendants, and an even more 
remarkable observance of the so-called average costs 
as minimum prices, especially during the operation 
of the association under its present articles of 
association. 
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TABLE I 

Sales at average cost Above Dclow 

Period 
No. Feet Per No. Feet Per No. Feet Per 
sales cent sales ceut sales cent 

1921 
Nov ••••••••••••••• 16 221, 250 10. 9 9 51, 0il2 2.5 100 1, 753, 203 86. 6 
Dec ••...•••••••.•• 39 580, 017 31. 8 28 3211;504 21.5 31 SM,050 46. 7 

1922 
JAn •.•••••••••••••• 40 590, 800 59.3 16 69, 962 7. 0 18 334, 500 33. 7 
Feb • .•••••••.••••• •6 370, 637 32. 3 32 100, 525 11.3 37 669, 156 68. ( 
Mnrcb •••••••••••.• iO 647, 260 45. l 2S 168, 232 ll. 8 45 622, 000 43.1 
April •••••••••••••• 128 I, 196,8(',0 39. l 16 111, 591 3.6 95 I, 756, 000 57. 3 
May •••. ••••• •••••• 200 z, 463, 5SO 62. s 44. 490, 965 12.6 67 086, 396 25.0 
June ••••••••••••••• 123 2, S!l2, 165 68. 5 56 573,5.W 15.2 33 616, 100 16.3 
Jul y ••••••••••••••• 104 l, 601,3U 45. 0 153 l, 709, ;04 48. 1 18 2~6. 7i6 6. 9 
Aug ............... u 002,500 27. l 136 1, 753, 340 71. 7 2 28,000 1. 2 
Sept ........ ....... 6 M,950 1.7 228 3, 000, 451 97.3 4 30, 500 1. 0 
Oct •••••••••• · -··· 31 671, 500 19.2 134 2,340, 404 78. 4 5 72, 500 2. 4 
Kov •••••••••.•••.• 102 1,657,500 66.2 37 495,899 111.8 16 351,039 14. 0 
Dec, .............. 161 3, «3, Sil 79.4 56 6"3,636 15. 0 18 2.10, 000 s.G 

1923 
Jan . ............... 255 4.~, 550 84. 6 45 523, 012 9.8 19 m,ooo 5. 6 
Feb ............... 129 2,677,457 56. 2 lot 1, 737, 250 36. 5 19 350, 150 7. 3 
March .. - •••••.••• 107 l, 761,600 50. 3 74 l, 182, 200 33. 7 33 001, olOO 111. 0 
.... prU •••••••••••••• 64 1, 419, 025 64.5 37 610, &JO 27. 7 19 lGS,800 7.6 
i\tay ••••••••••••• •• 30 555, 000 48. 1 40 573, 900 49. 7 5 25,303 2. 2 
Juoc ............... 34 400, 500 43. 6 44 345, ns 37.1 15 180, 000 19.3 

Tobi period. 1, ;25 27, 984, 166 50.8 l,317 16, 917, 831 30.8 599110, 14~ . 872 18.. 

TABLE II 

Sales at average cost Ab0\'6 Below 

Period 
No. 1''oot Per No. Feet Per No. Feet Per 
sales cent sales cent sales ce.ot 

--
Nov. 19, 1021, to 

Marcb 25, 1922 •• 210 2,409, 9&l 32. 7 113 725,285 ll.8 231 4, 232, 909 67.5 
April l, 1922, to 

Juno 30, 1923 ••••• .. ... r .,_.,, 53. 6 1,20( 16,192,546 33. 9 368 6, 911, 963 12. 4 
Oct. 28, 1922, to 

June 30, 1923 ..... 1113 17, 002, 803 66.8 444 6, 220,3S2 24.4 149 2, :MS, 192 8.8 
Nov. Ill, 1921, to 

June 30, 1923. ___ I, 725 
1
'rl, 984, 166 ro.s 1,317 16, 1117, 831 30.8 699 10, 144, 872 18. 4 

" 
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An analysis of the recaption sheets comparing the 
so-called average costs with the actual sales prices 
reduced to the Cadillac basis for the periods before 
and after changes were made in the average costs 
clearly demonstrates the soundness of the Govern
ment's contentions that the so-called average costs 
are in fact recommended prices and that they exert 
a strong influence on the members' actual selling 
prices. 

The October 25, 1922, average cost of $95.00 for 
H" x 2 M" Clear Maple flooring was well estab

lished as the Cadillac base price even before the sur
vey of costs of that date was prepared, so very appar
ently in that instance the prevailing market price 
for the item was accepted and was sent out as it.5 
average cost. 

The sheet for the week ending January 6, 1923, 

shows that only three sales were made at Cadillac 
Base prices under the $95.00 average cost ; that the 
prices on two of these sales were 01~ly $1.00 per M 
under the average cost and the price on the other 
was only 25~ per Munder the average cost, and that 

the total amount of these sales was only 19,000 ft., 
or 4.33 of the total volume sold during the week. 
The same sheet shows that 23 sales, totaling 220,700 
ft., or 50.8% of the entire amount, were made at the 
Cadillac Base price exactly equal to the average cost, 
and that twelve sales aggregating 195,302, or 44.9% 

of the total amount, were made a.t Cadillac Base 
prices above the average cost. Of these sales two 
were made at each Cadillac Base price, respectively, 
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50ri, 75e, and $1.00 per ~1 more than the average 
cost. (Vol. IV, p. 734.) 

X o material changes in the comparat ive results 
appear on the recaption sheets for the weeks ending, 
respectively, J anuary 13, January 20, and January 
27, 1923, except that the number and volume of 
sales made at t he Cadillac Base price exactly equal 
to the average cost were much larger. The figures 
for those weeks are as follows: 
Sales at Cadillac base price exactl y equal to werage e-0stfor i tem of $35.00 

Janunr)" 13 ••.... . ••••••••••••••••••••••••••••••••••••••••• 

J:muary 20 •••• · ·-··· ······· · ···· · ••• •••••••••• ••••••••••• 
J anuary 27 • ••• •••• ••••••••••••••••••• ••••••••••••••••••••• 
Febnmn· 3 .•••.•••••••.••....•.••...•. •• . . ..••.•••••••.••• 

Sales 

46 
9.; 
91 
63 

Ft. 3ol total 

1, 2G2.SOO 91. 4 
1, ; 39, o;;o 86. 8 
I, 287, 000 SS. 2 
I, 302, 9,;7 so.o 

For t he same weeks, the volume of sales made at 
Cadillac Base prices below the average cost was re
spectively 55,000 ft . or 3.93 ; 194,000 ft. or 9.63 ; 
31,000 ft. or 23 , and 128,000 ft. or 7.43, and during 
the first t hree of those weeks the Cadillac Base price 
for 713 of the total volume of the sales below and 
above the average cost did not vary from the average 
cost by more that $1.00 per ]\:[. (Vol. IV, pp. 736, 

739, 743, 747.) 

The Cadillac Base price of $100.00 per 1\1 first ap
pears on the sheet for the week ending January 20, 

1923, as the price on one small sale. It is the highest 
price appearing on that sheet.· One small sale at the 
same price appears qn the sheet for the week ending 
January 27, but on the sheet for 'the week ending 
February 3, there are 12 sales for a total of 125,000 ft. 

l 
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at the $100.00 per M Cadillac Base price. This reir 
resents 60% of the total volume sold at Cadillac Base 
prices above the established average cost of $95.00. 

The sheet for the week ending Februa1-y 1 O (Vol. IV, 
p. 751) shows 3 sales totaling 29,000 ft. or 2.83 of the 
entire amount, made at Cadillac Base prices under 
the average cost, 14 sales totaling 409,000 ft. or 39.23 

of the entire amount made at Cadillac Base prices 
exactly equal to tho average cost, and 30 sales total
ing 603,350 ft. or 58% of the entire amount, made at 
Cadillac Base prices above the average cost. Eight
een sales aggregating 513,100 ft., or 85% of the 
volume sold for more than the average cost, were 
made at the $100.00 per M Cadillac Base price. Ap
parently $100 .00 per 111 was. accepted as the prevailing 
Cadillac Base price for 13/16" x 234" Clear A1aple , 
flooring, and the Sitrvey of Costs dated Pebruary 15, 
1923, established exactly that figure as its average cost. 

The sheet for the week ending February 17, of 
course, does not reflect to any considerable extent 
any results from the distribution to the members of 
the increased average cost. The comparison for 
that week is therefore still made with the $95.00 

average cost. The sheet shows I sale, aggregating 
26,850 ft., or 2.8% of the total, at a Cadillac Base 
price below the average cost; 16 sales, aggregating 
269,500 ft., or 29.23 of the total, at the Cadillac Base 
price exactly equal to the average cost; and 34 sales, 
aggregating 626,300 ft., or 683 of the total, at 
Cadillac Base prices above the average cost. Twenty
one sales, for a total of 357,100 ft., or 38.7% of the 

v 
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total, were made at the $100.00 per M Cadillac Base 
pnce. (Vol. IV. p. 754.) 

The sheets for the weeks ending February 24 and 
lVIarch 3 show clearly the results accomplished by 
sending out the Association report dated February 
15, which established the increased average cost. 
For the week ending February 1 7 twenty-two sales, 
aggregating 436,850 ft., or 47.43 of the total, were 
sold at Cadillac Base prices less than $100.00, but 
for the week ending February 24 only 8 sales, aggre
gating 167,000 ft ., or 14.33 of the total, were sold 
at Cadilln.c Bnse prices below the new average cost 
of $100.00 per 1\1; and for the week ending l\1arch 3 
only 5 sales, aggregating 52,000, or only 7.23 of t he 
total, were sold at prices below the n. verage cost. 
Respectively, five and three of the lower sales ap
pearing on the two sheets were made at Cadillac 
Base prices equal to the old $95.00 average cost . 
For t he same weeks there were, respectively, 36 sales, 
aggregating 696,000 ft., or 59.83 of the total, and 
31 sales, aggregating 552,000 ft., or 76.43 of the 
total, made at the Cadillac Base price exactly equal 
to the $100.00 average cost. (Vol. IV. pp. 757, 760.) 

The sheets for the weeks ending respectively 
March 10 and l\1arch 17 do not show any material 
changes in the comparisons. They show respectively 
three sales aggregating 67,000 ft., or 9.33 of the 
total amount, and four sales aggregating 71,000 or 
11.93 of the total amount, at Cadillac Base prices 
less than the average cost; 22 sales ·aggregating 
385,600 ft . or 53.33 of the total .amount and 21 
sales aggregating 322,000 H. or 54:% of the total 
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amount at the Cadilla.~ Base price exactly equal to 
the n,verage cost; and 18 sales aggregating 271,839 

ft . or 37.43 of the total amount and 13 sales aggre
gating 204,000 f t . or 34.1% of the total amoun~ at 
Cadillac Base prices above t he average cost. (Vol. 
IV, pp. 763, 765.) 

The Cadillac Base price of $105.00 appears on the 
sheet for the week ending February 24. The sheets 
for t hat and the following weeks show : 

Sales at Cadillac Base price of $105.00 

February 24. ••••••••••••••••••••.• ·-·············· · ··· ··· 
lYinrcb 3 ••• •• • •••••••••••• •• ••••••.....••••••• ••••••..... •• 
?<l:lrcb 10 •••••....••••••••••••••..........•••••••••.•.. . . .. 
March 17 .••..........•.•••••••••.• . ....•••••• • •.••..... . .. 

Sales Feet 
Per ctnl 
ol~tal 
amoun1 

sold 

2 8,000 0.1 
7 58, 3i0 8.0 

10 197, 000 27.3 
6 119,000 lU 

A Survey of Costs dated }\{arch 101 1923, was pre
pared and distributed to the member.s1 but it did not 
make any change in t he average cost for 13/16 x 2~" 
Clear J\faple Flooring. Another StnTey of Costs 
dated :i\f arch 24 was prepared and distributed, and 
it adopted the Cadillac Base price of $105.00 as the 
new increased average cost. 

The sheet for the week ending l\Iarch 24 shows 5 
sales aggregating 74,000 ft., or 7 .9% of the total 
amount, made at Cadillac Base prices less t han t.he 
average cost, the $100.00 average cost of February 
15, of course, being still used as the basis of compari· 
son, 26 sales aggregating 398,000 ft . or 42.4% of the 
total amount made at t he Cadillac Base price ex· 
actly equal .to the average cost, and 24 sales aggre
gating 466,300 ft.1 or 49. 7% of t he total amount 
made at Cadilla(\ Base prices higher than the average 
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cost. Fifteen of these sales aggregating 242,300 ft., 
or 25.8%, of the total amount were made at the 
Cadillac Base price of $105.00 per ~I. 

The full effect of the Survey of Costs dated :March 
24, 1923 (Saturday) could not of course be reflected 
in the sales for the week ending the next Saturday, 
.March 31, but the sheet for that week nevertheless 
makes the comparison with the new average cost of 
$105.00. On that basis it shows lG sales aggregat
ing 297,400 ft. or 56.9% of the entire amount made 
at Cadilla-e Base prices less than the average cost; 
seven sales aggregating 104,000 ft. or 19.9% of the 
entire amount ma.de at the Cadillac Base price 
exactly equal to the average cost, and 5 sales aggre
gating 121,200 ft. or 23.2% of the entire amount 
made at Cadillac Base prices above the average 
cost. ~ine sales aggregating 151,500 or 28.9% of 
the entire amount were sold at the Cadillac Base 
price exactly equal to the old average cost of $100.00, 
and if that ha.cl been used as the basis of comparison, 
only 3 sales representing .n% of the entire amount 
would have been sold at lower Cadillac Base prices. 

The sheets for the weeks ending April 7 and April 
14 reflect the full effect of the action establishing 
the incl'eased average cost of $105.00 per M. They 
show: 
Sales at Cadillac ba&e price exactly equal to new <Weraqe cost of $105.00 

April 7 ••..••••••••••••• ••••••••••••••••••••••••••••••••••• 

April 14 •••• • ·-····· ···········-··-··-············· ········ 

1~221-24f-12 

Sales Feet 

I~ 36?, 000 
2& 800, 700 

Per cent 
of total 
amount 

S'J)d 

64.1) 

7L 1 
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The same sheets show respectively 12 sales aggre
gating 106,800 ft. or 19.13 of the total amount and 
4 sales aggregating 32,500 ft. or 5.93 of the total 
amount at Cadillac base prices below the averao-e 

0 

rost., but of these sales, respectively 5 sales aggre-
gating 41,000 ft., or 38.4% (of amount sold below 
average cost) and 3 sales aggregating 28,000 ft., 
or 86.l %, \Vere made at the Cadillac Base price 
exactly equal to the old average cost. 

x 
Economk defense 

The defendants introduced in evidence in the court 
below the depositions of Edward Gordon, Grant. 
Keehn, Professor Hettinger, and Professor Vander
blue, statisticians and economists either now or 
formerly connected with the Harvard School of 
Business Administration. Mr. Gordon and Mr. 
Keehn explained a number of comparative charts 
and tables which ·were introduced as exhibits to 
their depositions, and on the basis of which they 
testified that, as stated by l\ilr. Keehn-

the study which l\'.Ir. Gordon and I 1IL:'Uie 
developed data and material such as to clearly 
indicate that the members of the Association 
did not have the ability t o continuously con
trol the prices of maple flooring, or, even if 
it be assumed that they had such abliity, com
parisons ~with other prices, with prices of com· 
peting floorings, with the costs of maple floor
ing, and with the conditions of supply and 
demand of that product, do not offer any 
evidence of fixation or unreasonableness. (Vol. 
II, p. 714.) 
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Professors Hettinger and Vanderblue testified that 
they had reviewed the work of l\ilr. Gordon and l\fr. 
Keehn and concurred in their conclusions. 

The charts and tables introduced in connection 
with the defendants "economic defense" covered 
the period from 1913 through the first half of 1923, 

and the conclusion that they do not off er any evi
dence of the fixation or control of the prices of inaplc 
flooring of course pertains to the same period. 
According to these statisticians and economists, 
therefore, they have conclusiYely demonstrated that 
the agreements, called the Allotment Articles and 
the i\.1inimum Price Plans und the l\'Iinimum Price 
Basis of the Maple Flooring l\fanufacturers Associa
tion, and the operation of the association and its 
members under and in accordance with those agree
ments; the practice of having a committee of experts, 
called the Market Conditions Committee, analyze 
statistics and conditions a.nd advise the association 
members as to the prices they could and should 
obtain and as to the policies they should follow with 
reference to sales and pro<luction.; and the practice 
of holding association meetings at which a "con
census of opinion" was frequently reached as t o the 
prices that should be obtained, did not constitute 

fixati:on or control of the prices of rnapfo flooring. If 
the price comparisons ma~e by this economic defense 
have any value or probative force for the purpose for 
which they were used, they c~rtainly indicate that 
there has been price fi.xation or control of the com-

/ 
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modities used as the basis of comparison rather than 
that there has been no fixation or control of the prices 
of maple flooring. 

John Knox Arnold, a special agent of the Federal 
Trade Commission who has been engaged for twelve 
years in the in vcstigations of industries, usually 
under Congressional resolutions, testified as a witness 
for the Government. After analyzing the exhibits 
to the Gordon and Keehn depositions, l\1r. Arnold 
stated a number of reasons why the conclusions 
·reached by Mr. Keehn and Mr. Gordon can not 
possibly be proved by the charts and tables intro
duced by them for that purpose. Some of these 
reasons as given by l\1r. An10ld are as follows: 

The CouRT. Let me ask you this question: 
From your experience in research work is it 
not true that unless there is an absolute 
monopoly and thus an absolute control, will 
not . the general trend of prices of any com
modity be in accordance with the law of supply 
and demand-now I mean by that the trend' 
A. The trend will be; yes, sir. (Vol. II, 

p . 821.) 
It must be kept constantly in mind that such 

charts me1·ely show the direction and rate of the 
change and not the extent or magnitude of the 
change.· 

An attempt has been made by means of 
various charts, indicated as exhibits in the 
testimony of lVIessrs. Gordon and Keehn, to 
show that other causes than concerted action 
or control have been responsible for the extent 
or magnitude of changes that have occurred 
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in the prices, production, and stocks of maple 
flooring. To do this, it would of course be 
necessary to account for one hundred per cent 
of all changes in prices, production, and stocks 
as being due to other causes, so as to leave 
nothing for the control cause to effect; but 
this has not been done, no such exact quanti
tative effect is shown by any of the charts; 
only trends and especially cyclical trends are 
shown, which is attempted to disprove con
trol by ignoring it; by the same method it 
could be shown that costs of production have 
no effect upon prices of maple flooring. 
11erely omit costs and state that the other 
factors show the same trend of movement as 
the prices show, which would probably be 
true, and it would be proven that cost don't 
affect prices. (Vol. II, p. 823.) 

In connection with what you have just 
stated, your Honor, I might add this, that in 
describing these charts and these trends, and 
so forth, I have not been criticising their use 
in connection with this so-called cyclical trend, 
which merely is a guess and something t}:iat 
is necessary, however, in the business, because 
it is a little better guess than a guess based on·· 
nothing. It has not been perfected up to this 
time, however, to any considerable extent. 
TVhat I am basing my remarks on 1:s solely 
whether these charts and the cumrnent un them, 
prove that there was not control. I do not argue 
on the other side that the charts prove there was 
control, because you can not prove that by charts: 
you can't prove it ei~ther way. (Vol. II, p. 824.) 
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XI 
Discussion of t he Law 

· 1. It is not necessary to prove a direct agreement to 
fix or control the prices of the comniodity in question. 
It is sufficient to pr01:e the adoption of a plan or scheme, 
which in 1·ts operation necessarily a:tfects the prices; and 
to warrant an ·injunction it mtl,st, of course, be also 
shotin that the 71lan or scheme is in operation. 

In American Column & lJUmber Company v. United 
Stales, 257 U.S. 377, 399, the Court said: 

OlrvimtSly the organization of the defendants 
consl1"tutes a combination and confessedly they 
are engaged in a large way in the transporta
tion and sale of lumber in interstate commerce 
so that there rema.ins for decision only the 
quest ion whether the system of doing l>usiness 
adopted resulted in that direct and undue 
restraint of interstate commerce which is con
demned by this antitrust statute. 

See also United States v. American Linseed Oil Co., 
262 u. s. 371. 

2. The quest.ion of fact is: Does the operation of the 
schem.e '11Ullerially q_ff e.ct the 7>rices 01' vroduction of the 
cornmodity moving in interstate commerce? 

In fact, the real matter of inquiry is the effect of 
its operation upon 7Jrices; but curtailment of produc
tion is important because prices are thereby in
creased. Strictly speaking production is a local 
matter ; and it is only when its reduction is coupled 
with an intent to increase the price, or the effect 
of · its reduction is necessarily to increase the price, 

that it'3 willful curtailment is unlawful. 



vVith reference to prices, the Chief .Justice, speak
ing for the Court, in Board of Trwle v. Olsen, 2G2 

U. S. 1, 39, 40, said: 

If a corner and the enhancement of prices 
produced by buying futures directly hur<len 

· interstate commerce in the article who~e 
price is enhanced, it would seem to follow 
that manipulations of futures which unduly 
depress prices of grain in interstate commerce 
and directly influence consignment in that 
commerce are equally d irnct. The question 
of 7m'.ce dominates trade beticeen the States. 
Sales of an article which affect the country
wide price of the article directly affect the 
country-wide commerce in it. 

3. As heretofore shown, the operation of the associa
tion brmtght abo'ut im·if ormdy of price in about 50% of 

the sales of the most important kind of flooring made 

beticeen October, 1921, and June, 1928, and prices equal 

to or in excess of the so-called cost price in at least 

82% of the sales dun:ng that period. But it is icholly 

unnecessary to p-rove that the oper·ation of the scheme 

or plan docs, or will, produce un~forrndy of prices. 

The question is, are prices made higher or lower 
than they would be if controlled entirely by the 
natural law of supply and demand~ In the Hard
wood case great reliance was had by the members 
of the association upon the fact that there \Yas ne,·er 
a condition approaching uniformity. In fact the 
spread between the highest and lowest prices been.me 
greater. For illustration, the spread in prices of 
f. a. s. sap gum in January, 1919, "·as $7 .00, while in 
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January, 1920, it . had increased to $22.50. Durinu 
1:1 

the same period the spread in f. a. s. pln.in white oak 
increased from $G.OO to $81.25; and in No. 1 common 
poplar from $5.00 to $53 .25. It was urged that this 
conclusively showed that there was no agreement 
to fix prices. But. the Court held that, while it was 
perfectly apparent that there was no understanding 
to fix prices, yet the scheme '\vhen operated induced 
every one to get the hl'.ghest prices he could, and gave 
him the exact information \Vhich enabled him to 
extort the highest prices. 

In the Linseed Oil case (United States v . .r1merican 
Linseed Oil Co., 262 U. S. 371) sometimes the prices 
would remaiu pract,ically uniform for months, and 
then movements would begin which resulted in the 
most variable prices extending over weeks and some
times months. But it was manifest that the actions 
of the several members were much more greatly 
affected by that of other members than they would 
have been if competition had been unrestrained. 

The extent of the uniformity produced by a 

scheme of this kind depends upon the conditions of 
the market and very greatly upon the nature of the 
commodity. Take a stable c01nmodity like flour, 
where the profit is but a small amount per hundred 
pounds, the Yariation in prices is necessarily small 
regardless of whether the millers have an association 
or not. \Vith lumber it is different. In an active 
market the profit upon a thousand feet may be 
several dollars; and while one man ma.y be s:1tisfied 
with a profit of $3.00 per t housand, another will 
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·want to exact $5 .00, or if possible $10.00 per thou
sand. \Vhen the market is inactive the prices are 
nearer uniform, but through concert of action arising 
from the knowledge each one has of the business of 
all of hls competitors, the prices are held at an 
unnaturally high level. Under both conditions the 
effort of the association members is to get all they 
possibly can and to aid each other in getting it. 
An<l when they all by tacit understnnding have in 
mind a minimum price it will result in more or less 
uniformity at or about that price, 'vith now and then 
n. sale below, and more often a sale above that price. 
But · there will generally be enough variation to 
enable them "to point with pride and confidence" 
to the lack of uruformity, and especially to the 
spread in prices. The spread, however, means but 
little, as a small sale for peculiar reasons may be 
made at a very high price, while a very large sale 
may be made at a specially low price, thus making 
a very consi<lerable spread between them. 

4. A matter of special friquiry is, does the associa

tion schenie or plan bring about an abnonnal and im

usual rel.ationship as to their business matters between 
those who are naturally competitors? 

In United States v . .Ame1~ican L-1:nseed Oil Company, 
262 U. S. 371, 388, the Court said: 

In American Column & Lumber Company 
v. Ur1;ited States, 257 U. S. 377, we considered 
a combination of manufacturers got up to 
effectuate this new conception of confidence 
and compet·ition and held it within the inhibi-
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tion of the Sherman Act because of inetitable 
tendency to destroy real corn.petition, as long 
understood, and thereby rest.rain trade. Our 
conclusion there can not be reconciled with 
the somewhat earlier opinion and judgment 
of the court below. They are in direct con
flict. 

The Sherman Act was intended to secure 
equality of opportunity and to protect the 
public against evils commonly incident to 
monopolies and those abnormal contracts and 
combinations wh?'.ch tend directly to suppress the 
conflict for advantage called competition-the 
play of the contending forces ordinm·ily en
gendered by an hones.t desire for gain. "The 
statute did not forbid or restrain the power 
to make normal and useful con tracts to further 
trade by resorting to all normal methods, 1 

whether by agreement or otherwise, to accom- 1 

plish such purpose * * * The words re
straint of trade should be given a meaning 
which would not destroy the individual right 
to contract and render difficult if not impos
sible any movement of trade in the channels 
of interstate commerce-the free mo,·ement 
of which it was the purpose of the statute to 
protect." United States v. American Tobacco 
Company, 221 U. S. 106, 179, 180; Ramsay v. 
Associated Bill Posters, 260 U. S. 501; Federal 
'1.'rade Commission v. S'inclm.r He.fining Com
pany, 261 U. S. 463. 

Certain it is that the defendants are assocZ:ated · 
fri a new fonn oj comb-inat·ion and are resorting 
to 111,ethods iuhich are not normal. If, looking : 
at the entire contract by which they are bound i 
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together, in the light of wha.t ha.c;i been dow: 
under it the court can see that its nccCH!-lary 
tendency is to suppress competition in tradn 
between the States, the combination mm;t be 
declared unlawful. That such is its tcndcn<:y, 
we think, must be affirmed. To <lcci<le othP.r
wise would be wholly inconsistent with the 
conclusion reached in American Column & 
Lurnher Company v. United Stales, supra. 

And again (p. 390): 
"\Ve are not called upon to say just when or 

how far competitors may reveal to each other 
the details of their affairs. In the absence of 
a purpose to monopolize or the compulsion 
that results from contract or agreement, the 
individual certainly may exercise great free
dom; but concerted action through combinat·ion 
presents a u·holly different 7>roblem and is for
lridden when the necessa·ry tendency is to destroy 
the kind of competition to whfrh the pubUc has 
long looked for protection. The situation here 
questioned is wholly unlike an exchange 
where dealers assemble and buy and sell 
openly; and the ordinary practice of reporting 
statistics to collectors stops far short of the 
practice which defendants adopted. 71he.ir 
manifest purpose was to defeat the Sherman 
Act without subjecting themselves to its 1Jenaltics. 

There the unnatural relationship was brought !tbout 
by each member making an independent contract 
with the Armstrong Bureau; while here, ns in the 
Hardwood case, it is consummated through nn a~:5o
ciation composed of the individual defcndn.nts. ..\ntl 
in the Hardwood case (257 U. S. 377, 410) t he court. in 
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commenting on the actions of the defendants in com
piling reports of their business operations for circu
la.tion among their competitors said: 

This is not the conduct of competitors, but 
is so clearly that of men united in an agree
ment, express or implied, to act together and 
pursue a common purpose under a common 
guide that if it did not stand confessed a com
bination to restrict production and increase 
prices in interstate commerce, and as there
fore a direct restraint upon that commerce, as 
we have seen that it is, that conclusion must 
inevitably have been inf erred from the facts 
which were proved. 

5. If it be not shown that the necessary effect of the 
scheme or 7Jlan is to restrain interstate commerce, yet 
its operation should be enjoined, if it be shown that 1 

it can be so used, and that it is the i:ntent of the parties 
to so use it. 

If the necessary result of an agreement or the 
operation of a scheme be to restrain interstate com
merce, it can make no difference whether the restraint 
was intended or not . In Unitecl States Y. Patten, 226 

U. S. 525, 543, the court said: 

And that there is no allegation of a specific 
intent to restrain such trade or commerce 
docs not make against this conclusion, for, 
as is shmvn by prior decisions of this court, 
the conspirators must be held to have intend~ 
the necessary and direct conscq ucnces of their 
acts and can not be heard to say the contrary. 
In other words, by purposely engaging in a 
conspiracy which necessarily and directly 
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produces the result which the statute is 
designed to prevent, they are, in legal con
templation, chargeable with intending that 
result. Addyston Pipe & Steel Co. v. United 
States, 175 U. S. 211, 243; United States v. 
Reading Co., 226 U. S. 324, 370. 

And to the same effect in Eastern States Retail 

LU?nber Dealers' Associat·ion v. United States, 234 

U. S. 600, 612, the Court said: 

But it is said that in order to show a com
bination or conspiracy within the Sherman 
Act some agreement must be shown under 
which the concerted action is taken. It is 
elementary, however, that conspiracies are 
seldom capable of proof by, direct testimony 
and may be inferred from the things actually 
done, and when in this case by concerted 
action the names of wholesalers who were 
reported as having made sales to consumers 
were periodically reported to the other mem
bers of the associations, the conspiracy to 
accomplish that which was the natural con
sequence of such action may be •readily 
inferred. 

When the intent becomes important appears from 
the follmving authorities: 

In United States v. Te1·minal Railroad Association, 
224 U. S. 383, 394-5, the Court said: 

'\Vhether it is a facility in aid of interstate 
commerce or an unreasonable restraint for

, bidden by the act of Congress, as construed 
and applied by this court in the case of The 
Standard Oil Company v. The United States, 
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221 U. S. 1, and The Um'ted States v. American 
Tobacco Company, 221 U. S. 106, will depend 
upon the intent to be inferred from the extent 
of the control thereby secured over instru. 
mentalities which such commerce is under 
compulsion to use, the method by which such 
control has been brought about and the 
manner in which that control has been exerted. 

And on the same subject the Court s::--id in United 
Stales , .. Reacl-ing Company, 226 U . S. 324, 370: 

'Whether a particular act, cmitm.ct or agree
ment was a reasonable and normal method in 
furtherance of trade and commerce may, in 
doubtful cases, turn upon the intent to be 
inferred from the extent of the control thereby 
secured over the commerce affected, as well 
as by the method \vhich was used. Of course, 
if t he necessary result is ma,terially to restrain 
trade between the States, the intent with 
which the thing was done is of no consequence. 
But when there is only a probability, the intent 
to produce the consequences may become 
1.mportant. ' 

In other words an instrument which within itself : 
is harmless may be used for s,n illegal purpose. And 
while it will be allowed to remain in the possession 

of one who intends to use it for an innocent purpose, 
it will be taken away from him who intends to use it 

to accomplish an unlawful purpose. 
\Vi th reference to t he· defendant association the · 

Govern~ent insists first, that the inevitable effect of 
its operation is to affect the prices of maple flooring i 
which is an article that moves in interstate commerce; 
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and second, that if the association could be so con
ducted that its operation would not have such an 
effect, yet the past history of the conduct of the mem
bers of the association, and the character of its 
present activities are such that no other conclusion 
can possibly be reached than that defendants main
tain the organization for the purpose of controlling 
prices of maple flooring. In other words that they 
intend to bring to bear through this agency influences 
which will not permit prices to be regulated solely by 
the law of supply and demand. 

6. It is rw defense that the defendants did not intend 
to violate the law, and that they filed copies of their 
plan with the Department of Justice and the Federal 

Trade Commission. 
In this case all evidence of this character is abso

lutely immaterial. The sole question here is whether 
this scheme actually restrains, or is intended to bring 
about a condition which in fact is a restraint upon 
interstate commerce. 

As above quoted from United States v. Patten-

by purposely engaging in a conspiracy which 
necessarily and directly produces the result 
which the statute is designed to prevent, they 
are, in legal contemplation, chargeable with 
intending that result . 

. And even if t he illegality of the scheme or combination 
depends upon the intent, the inquiry is not whether 
they intended to violate the law, but whether they 
intended to bring about the condition or do the thing 
which in fact restrains commerce. 
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7. It is no defense that some benefits may have re. 
sulted frorn the operation of the scheme or combination. 

In Standard Sanitary .. Mfg. Co. v. United Sto.tes. 
226 U. S. 20, it was earnestly urged upon the Cou~ 
that great benefits had resulted to the public from 
the combination of the manufacturers of bathtubs, 
in that the poorer articles were kept off the market 

I 

and a purchaser received what he supposed he was 
buying; but the Court (p. 49) said: 

Nor can they (the prohibitions of the stat. 
ute) be evaded by good motives. The law is . 
its own measure of right and wrong, of what 
it permits or forbids, and the judgment of the 
courts can not be set up against it in a sup· 
posed accommodation of its policy with the 
good intention of parties, and it may be of· 
some good results.. United States v. TrartS 
Missouri Freight Assn., 166 U. S. 290; A.I'· 
mour Packing Co. v. United States, 209 U. S. 
56, 62. 

8. It is no defense that the prZ:ces of maple .floori1~ 
were and are reasonable, 1j such be the.fact. 

Such a contention was insisted upon in Um1ed 
Stales v. Addyston Pipe & Steel Co., 85 Fed. 271, 

but the court (p. 293) said: 
It has been earnestly pressed upon us thai 

the prices at which the cast-iron pipe was sold 
in pay territory were reasonable. A great 
many affidavits of purchasers of pipe in pay 
territory, all drawn by the same hand or from 
the same model, are produced, in which .the 
affiants say that, in their opinion, the pnces 
at which pipe has been sold by def end ants 
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have been reasonable. " ' e do not think the 
issue an important one because, as already 
stated, we do not think that at common law 
there is any question of reasonableness open 
to the courts with reference to such a con
tract. Its tendency was certainly to give 
defendants the power to charge unreasonable 
prices had they chosen to do so. 

9. The contention that the association created only a 
reasonable restraint upon interstate commerce · is <k1;oid 
of merit. 

This contention arises out of a misapprehension of 
the meaning of " the rule of reason" stated by the 
Chief Justice in the Standard Oil case. 

Realizing that his language had been misinter
preted he clarified its meaning in the opinion handed 
down a few weeks later in United States v. American 
Tobacco Co., 221 U. S. 106, in the following language: 

It was therefore pointed out that the statute 
did not forbid or restrain the power to make 
normal and usual contracts to further trade 
by resorting to all normal methods, whether 
by agreement or otherwise, to accomplish such 
purpose. In other words, it was held not that 
acts which the statute prohibited could be re
moved from the control of its prohibitions by a 
finding that they were reasonable but that the 
duty to interpret which inevitably arose from 
the general character of the term restraint of 
trade required that the words restraint of 
trade should be given a meaning which would 
not destroy the individual right to contract 
and render difficult if not impossible any move-

1.;221-ut-13 
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ment of trade in the channels of interstate com
merce-the free movement of which it was the 
purpose of the statute to protect (p. 179). 

There can be no doubt that the cowt entertained· 
the same views which were expressed by the Circuit 
Court of Appeals for the Sixth Circuit in the Addys
ton Pipe & Steel Co. case. After reviewing in detail 
all t he authorities relied upon by the defendants, 
wherein it had been held that the contracts in ques
tion 'verc reasonable an<l not in restrnint of trade, 
that court said: 

For the reasons given, then. covenants in 
partial restraint of trade are generally upheld 
as valid when they are acrreemcnts (1) by the 
seller of proper ty or business not to compete 
with the buyer in such a way as to derogate 
from the Ya.lue of the property or business 
sold ; (2) by a retiring partner not to com
pete 'vith the firm; (3) by a partner pending 
the partnership not to do anything to interfere, 
by competition or otherwise, with the busi· 
ness of the firm; (4:) by the buyer of property 
not to m;e the same in competition with the 
business retained by the seller; and (5) by 
an assistant, servant, or agent not to com
pete '"ith his master or employer after the 
expiration of his time of service. Before such 
agreements are upheld, however, the court 
must find that the restraints attempted 
thereby are reasonably necessary (1, · 2, and 
3) to the enjoyment by the buyer of the 
property, good )'1.11, or interest in the partner
ship bought, or (4) to the legitimate ends of 
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the existing partnership; or (5) to the pre
vention of possible injury to the business of 
the seller from use by the buyer of the thing 
sold; or (6) to protection from the danger of 
loss to the employer1s business caused by the 
unjust use on the part of the employee of the 
confidential knowledge acquired in such busi
ness. (Citing authorities.) 

It would be stating it too strongly to say 
that these five classes of covenants in restraint 
of tra.de include all of those upheld as valid at 
the common law; "but it icould certainly seem to 
f olloio froni the tests laid dou:n for detennining 
the validity of such an agreement that no con
ventional restraint of trade can be enforced 
unless the covenant embodying it is merely 
ancillary to the main purpose of a lau:ful 
contract, and necessary to protect the covenanlee 
in the enjoyment of the leg1:timate fruits of the 
contract, or to protect him from the dangers of 
an un.fust use o.f those fruits by the other party. 
(85 Fed. 281, 282.) 

In other words whether a restraint is reasonable or 
not depends upon the character of the agreement or 
agency that brings it about, and not upon the extent 

· of the restraint. Is the agency an unusual and 
abnormal one~ If so the restraint is unreasonable 
and unlawful. That this is especially so with refer
ence to restraints arising from these open-price 
associations is conclusively shmvn by the language of 
the court above quoted from the opinion in the 
Linseed Oil case. 
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10. The relief to u·Mch the Government is entitled. 

Defendants appear to insist that the association 
has the right to do certain things, as for instance t-0 
standardize maple flooring and maintain inspectors; 
and therefore that the court should specify what par
ticular things the association can do, and so limit the 
injunction as to exclude such activities from its 
provisions. But to co1n7Jly with such conterttion would 
be for the court to undertake to construct an association 
for the defendants u·hich according to the court's view 
u.:ould be a legitimate one. This the court will not do, 
because it never can be detennined in advance what 
the effect of a particular organization will be; and 
the court might authorize the formation of an asso
ciation to exercise certain functions which in actual 

operatiori would result in the most serious restraint 
of int~rstate commerce. Certainly parties who have 
openly violated the law by creating and engaging in 
an unlawful combination can not invoke the agency 
of the court to create for them a different combina
tion which the court might consider legitimate. 

The situation here presented is quite different 
from the conditions existing when the acquisition of 
various properties by a corporation, or the merger 
of a number of corporations into one, have been held 
to constitute a monopoly or an unlawful combina· 
tion in violation of the Anti-Trust Act. There the 
rights of property are involved, and the court \\ill 
not destroy the property, but direct that it be re
stored to the original owners, or be so dfrided that 
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a further violation of the statute will not exist. But 
here no property rights are involved. There exists 
nothing but an agreement or combination which 
the defendants have entered into and in which they 
are engaging; and the status quo is restored and the 
restraints upon commerce are stopped by a simple 
decree declaring the agreement and combination 
unlawful, and inhibiting the defendants from further 
engaging therein, or in any combination of like 

character. 
An unlawful conspiracy may be composed of 

elements each of which when considered alone is 
lawful. As said in Swift v. United States, 196 U . S. 
375, 396: 

The scheme as a wh'ole seems to us to be 
within reach of the law. The constituent ele
ments, as we have stated them, are enough to 
give to the scheme a body and, for all that we 
can say, to accomplish it. l\'Ioreover, what
ever we may think of them separately, when we 
take them up as distinct charges they are 
alleged sufficiently as elements of the scheme. 
It is suggested that the several acts charged are 
lawful and th/at intent can 11iake no d1jf erence. 
But they are bound together as the parts of a single 
plan. The plan may make the parts unlauful. 

Defendants' contention leads to the absurd result 
that where each element of a conspiracy is when stand
ing alone lawful no injunctive decree can be entered, 
although the conspiracy composed of these several 
elements may be unlawful and accomplish the most 
harmful results. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



200 

And even if the advantage is one which the 
act of 1887 permits, which is denied, perhaps 
inadequately, by the adjecti,·e "unlawful," 
still a combination to use it for the purpose 
prohibited by t he act of 1890 justifies the 
adjective and takes the permission away (196 

. u. s. 401, 402) . 

For the foregoing reasons the decree of the court 

below should be in all things affirmed. 
JAMBS 1\1. BECK, 

Solicitor General . 
. J. A. FOWLER, 

c. STANLEY THO~tPSON, 

Special Assistants to the Attorney General. 
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