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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 

IN RE:  IOWA READY-MIX 
CONCRETE ANTITRUST 
LITIGATION 
 

No. C10-4038-MWB 
(CONSOLIDATED CASES) 

 
DEFENDANT SIOUXLAND CONCRETE COMPANY'S  

MEMORANDUM OF LAW IN SUPPORT OF  
ITS MOTION FOR FINDING OF "SATISFACTORY COOPERATION "  

 
 Defendant Siouxland Concrete Company ("Siouxland") has moved for a determination by 

this Court that pursuant to Section 213(b) of the Antitrust Criminal Penalty Enforcement and 

Reform Act of 2004 ("ACPERA"), Siouxland provided "satisfactory cooperation" in this matter 

and is therefore entitled to the limitation of damages provided thereunder.   

Factual Background 

In March of 2009, Siouxland, through its counsel, advised the Antitrust Division of the 

United States Department of Justice ("DOJ") of a violation of the Sherman Act, 15 U.S.C. § 1.  

See Declaration of David E. Everson, attached hereto as Exhibit 1, ¶ 2.  Following its 

investigation and with Siouxland's cooperation, DOJ issued Siouxland a conditional agreement 

of leniency, which is attached hereto as Exhibit 2.  Id. at ¶ 3.  Siouxland must await the final 

sentencing related to this matter before receiving unconditional leniency. 

Shortly after the initial civil actions were filed in this case, Siouxland's counsel contacted 

Irwin Levin, one of the counsel for the putative class, advised him of the conditional leniency 

and of Siouxland's intent to cooperate with Plaintiffs within the meaning of ACPERA.  Exhibit 1, 

¶ 4.  Throughout the course of this litigation, Siouxland has provided information to Plaintiffs, 

made witnesses available, provided access to its facilities for Plaintiffs' expert and refrained from 

joining motions in opposition to Plaintiffs.  Id. at ¶ 5. 
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Siouxland's cooperation has been noted by Plaintiffs in their Brief in Support of Plaintiffs' 

Motion for an Award of Attorneys' Fees, the Reimbursement of Expenses, and Incentive Awards 

for Class Representatives (docket no. 286-2) ("Plaintiffs' Motion") and the Declaration of Irwin 

B. Levin in support thereof (docket no. 286-1) ("Levin Declaration").  Plaintiffs refer to a "series 

of meetings and interviews with Siouxland Concrete, its counsel and its current and former 

employees" as part of Siouxland's responsibilities under the conditions set forth in ACPERA.  

Plaintiffs' Motion, p. 4; Levin Declaration, ¶ 8.  In particular, Plaintiffs state that 

Class Counsel made every effort to maximize the cooperation provided by 
Siouxland, as well as by former Siouxland employees.  These efforts resulted in 
information related to the three conspiracies and their participants, the 
characteristics of an participants in the relevant geographic and product markets, 
and the common methods and practices of manufacturing, marketing and selling 
RMC.  These efforts also assisted in Class Counsel's conduct of further 
discovery. 

 
Plaintiffs' Motion, pp. 4-5; Levin Declaration, ¶ 8.  Furthermore, Plaintiffs note that Siouxland 

was the only defendant in the instant action that did not seek a dismissal of the claims against it, 

challenge Plaintiffs' efforts for class certification or portray the "geographic, temporal and 

monetary reach" of the conspiracies at issue as "highly limited."  Plaintiffs' Motion, p. 3; Levin 

Declaration, ¶ 5.  Thus, Plaintiffs themselves appear to be satisfied with Siouxland's cooperation 

in this matter. 

Argument 

 Section 213(a) of ACPERA provides that the damages faced by a leniency applicant who 

provides "satisfactory cooperation" as defined in subsection (b) "shall not exceed that portion of 

the actual damages sustained by such claimant which is attributable to the commerce done by the 

applicant in the goods or services affected by the violation."  Antitrust Criminal Penalty 
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Enforcement and Reform Act of 2004, Pub. L. No. 108-237, Title II, § 213(a), 118 Stat. 665, 666 

(2004).  A corporate leniency applicant attains "satisfactory cooperation" by 

(1)  providing a full account to the claimant of all facts known to the applicant that are 

potentially relevant to the instant action; 

(2)  furnishing all documents or other items potentially relevant to the civil action that are 

in the possession, custody or control of the applicant, wherever they are located; and 

(3)  using its best efforts to secure and facilitate cooperation from its current or former 

directors, officers and employees by: 

a) making them available for interviews and depositions in connection with the 

civil action as the claimant may reasonably required; and 

b) encouraging them to respond completely and truthfully, without making any 

attempt to either falsely to protect or falsely to implicate any person or entity, 

and without intentionally withholding any potentially relevant information, to 

all questions asked by the claimant in interviews and depositions associated 

with the civil action. 

See id. at § 213(b).  The determination of whether the leniency applicant provided "satisfactory 

cooperation" is for the trial court.  Id. 

 Throughout the course of this litigation, Siouxland used its best efforts to cooperate with 

Plaintiffs.  Siouxland took responsibility for its actions and sought to make amends.  The 

Plaintiffs do not oppose Siouxland's motion and have highlighted in their independent pleadings 

the extent to which Siouxland has cooperated herein.  For the foregoing reasons, Siouxland 

respectfully requests that this Court enter an Order:  (i) finding that Siouxland has provided 

Plaintiffs with "satisfactory cooperation" under Section 213(b) of the Statute, and (ii) pursuant to 
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Section 213(a) of the Statute, limiting the damages recoverable against Siouxland for its 

wrongful conduct, so that Siouxland is not subject to treble damages or joint and several liability. 

 DATED this 17th day of October, 2011. 

Respectfully submitted, 
STINSON MORRISON HECKER LLP 

 
 
      /s/ David E. Everson                                 
       David E. Everson (pro hac vice) 
       Mark S. Foster (pro hac vice) 
       Misty Cooper Watt (pro hac vice) 

1201 Walnut, Suite 2900 
Kansas City, MO  64106 
Telephone:  (816) 842-8600 
Facsimile:  (816) 691-3495 

       deverson@stinson.com 
       mfoster@stinson.com 
       mwatt@stinson.com 
 

Bryan S. Hatch, Iowa #AT0009481 
 1299 Farnam Street, Suite 1500 
 Omaha, NE  68102 
 Telephone:  (402) 342-1700 
 Facsimile:  (402) 930-1701 
 bhatch@stinson.com 

 
Attorneys for Defendant Siouxland Concrete Co. 
 

CERTIFICATE OF SERVICE  
 
 The undersigned hereby certifies that on October 17, 2011, a true and correct copy of the 

forgoing was electronically transmitted to the Clerk of the Court using the ECF System for filing, 

which served notice on all registered counsel of record. 

 
      /s/ David E. Everson                                 
      Attorney for Defendant Siouxland Concrete Co. 
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