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(The follow ng proceedings were held in open court
bef ore the Honorabl e Senior Judge Edward F. Harrington, United
States District Judge, United States District Court, District
of Massachusetts, at the John J. Mdakley United States
Court house, One Courthouse Way, Courtroom 13, Boston,
Massachusetts, on Thursday, Novenber 13, 2008):

THE DEPUTY CLERK: Al rise. Court is in session.

Cvil Action 07-12388, Klein vs. Bain Capital. WII| counsel

identify thenselves, for the record.

MR. W LDFANG.  Good norni ng, your Honor. Craig
W1 df ang, Robins, Kaplin, MIller & Cresi for the class
plaintiffs.

MR. BURKE: Good norning, your Honor. Chris Burke,
Scott & Scott, for the class plaintiffs.

MR. M TCHELL: Good norning, your Honor. David
Mtchell, Coughlin Stoia, on behalf of the class plaintiffs.

MR. SHERVAN: Good norning, your Honor. WIIliam
Sher man, Lat ham & WAt ki ns, on behalf of the Carlyl e defendants.

MR. McG NTY: Good norning. Kevin MGnty, Mntz
Levin, Boston, for defendants Apollo, Blackstone, KKR Permra
and Sil ver Lake.

MR. PRRMS: Good norning, your Honor. Craig Prims,
fromKirkland & Ellis LLP, for Bain Capital.

MR. TRI NGALI: Good norni ng, your Honor. Joseph

Tringali, Sinpson, Thacher & Bartlett, for KKR
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THE COURT: Mre? Go ahead.

MR. ROSENBERG  Good norning, your Honor. Jonathan
Rosenberg, O Melveny & Myers, for Apollo.

MR. DROBNY: Good norning, Judge. Dane Drobny,
Wnston & Strawn, on behalf of Permra Advisers.

MR. KRAMER: Good norning, your Honor. Ken Kraner,
Shearman & Sterling, for Merrill Lynch.

MR. CARROLL: Janes Carroll, your Honor, for JP Mrgan
Chase and JP Morgan Partners.

M5. REEVES: Amanda Reeves, on behal f of Latham &

Wat kins, for the Carlyl e defendants.

MR. WLLI AMSON: Good norning, your Honor. Marc
WIliamson, Latham & Watkins, for Carlyle.

THE COURT: The Motion to Dismss is going to be
argued by the defendants, and have you made arrangenents on how
you are going to do it? | don't care if everybody speaks or
however you feel best to proceed.

MR. SHERVAN: Thank you, your Honor. W have -- |
think M. McGnty sent a letter to the Court suggesting that |
woul d be arguing on behal f of defendants on the preenption
nmotion, M. Prims will be arguing on behalf of the defendants
after me on the Twonbly notion, M. Tringali will be arguing on
t he rel eases, and then the individual defendants who have
di sm ssal notions will be arguing on behal f of those notions,

and, with the Court's perm ssion, we would do it in that order.
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THE COURT: And how best do you wi sh to proceed after
each argunent, respond or respond after the defendants have
conpl eted their argunent?

MR. W LDFANG  Your Honor, our preference would be to
respond after the three initial argunents in the main notion.
| will do that response, then M. Mtchell would do a response
on the rel ease notion, then M. Burke would respond to the
three individual notions. That woul d be our preference.

MR. SHERVAN: That's fine with us, your Honor.

THE COURT: Al right. 1"l hear you.

MR. SHERVMAN. Thank you, your Honor. As | said, ny
nane is Wlliam Sherman. | represent the Carlyle defendants,
but on behalf of all defendants today | will be addressing the
preenption issue, and just for a little background on that
i ssue, your Honor, what's at issue in this case are LBGs,
| everaged buyouts, and | everaged buyouts are generally a
transaction where debt is issued to buy the shares of a
conpany. |It's a common corporate transaction.

What the plaintiffs allege in this case is that the
group of 17 defendant private equity firnms and their investnent
banks, as well as managenent in the target conpanies, as well
as unnaned and naned co-conspirators, a nunber of which, dozens
of which, all conspired over the course of three or four years
to fix every LBOin the United States over $2.5 billion.

Now, M. Prims, as | said, is going to address on the
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Twonbly notion the inplausibility of that allegation to the
extent it's not obvious on its face. For purposes of
preenption, the inportant part about that is that each one of
t hose deals, every one, involved a publicly held corporation
bei ng taken private or being purchased, and because --

THE COURT: Wen you say "each one of those deals," do
you nmean every deal in the United States or the nine deals
specifically all eged?

MR. SHERVAN. The nine deals alleged and all the deals
at issue inplicated in plaintiffs' conplaint. They don't
identify all those LBGs, and, frankly, there's some question
about whether they're tal king about 70 or 90, but what they're
alleging all have to do with publicly held corporations being
purchased, and because of that, all the deals in question were
subject to regulation by the Securities and Exchange
Conmi ssion, and that |leads us to the first question today,
which is, does the regulation of those transactions by the SEC
and the securities |laws preenpt plaintiffs' claim plaintiffs
attenpt to get treble damages under the antitrust |laws for
those acts. The answer to that question is provided by the

Suprenme Court's decision last year in Credit Suisse v. Billing,

and the answer, we submt, is, obviously, yes, those clains are
pr eenpt ed.
Now, what you'll hear fromM. WIldfang and plaintiffs

today is what they did in their briefs. They're going to try
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to convince the Court that Billing does not apply, or can be
di stingui shed, or for sonme reason should be ignored by the
Court, but it is clearly the authority on point here, the
controlling authority, and when you |l ook at the four factors
that Billing laid out, we submt to you it's obvious that these
clains are preenpted.

But before we get to Billing, | do want to say that
Billing does not stand alone. Billing is consistent with
previous decisions of the Supreme Court in Gordon and NASD
Billing was followed | ast year by a District Court decision in

the Southern District of New York called In re: Short Sal e,

whi ch exam ned the sane factors, which cane to the concl usion
that that case required preenption. W put it in our brief,
and plaintiffs didn't even respond to it.

And, perhaps, nost on point, Billing is conpletely
consistent wwth the Second Crcuit's decision 18 years ago in

t he Finnegan v. Canpeau case. Finnegan v. Canpeau is on al

fours wwth the case here today. |In that case, the
plaintiffs --

THE COURT: Were these two, Gordon and Fi nnegan, were
they cited in Billing?

MR. SHERVAN. Gordon and NASD, absolutely. Billing
went through the previous decisions of the Suprene Court,
i ncorporated the standards laid out in Gordon and NASD. |

believe the Court al so made reference to Finnegan. Fi nnegan
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was a Second Circuit case, so it wasn't relied upon to the sane
extent in the Suprene Court decision as the previous Suprene
Court | aw.

But Fi nnegan was a case where the plaintiffs alleged
that two bidders in control -- in a contest for control for
purchase of a conpany deci ded m dway through the bidding
process that it didn't make sense for themto bid agai nst each
other. So, one of them stepped out, withdrewits |atest bid,
and they agreed, allegedly agreed, that the other one woul d
purchase the conpany and then, after the deal, the one that
st epped out would get, in reconpense, sone shares of the
conpany. Exactly the sanme sort of thing that plaintiffs are
al | egi ng here.

Now, plaintiffs concede that Billing factors applied
to Finnegan would require preenption. That's really fatal to
their argunment here, because we're tal king about the sane
al l eged violation, the sane sort of conduct at issue in this
case. Plaintiffs attenpt to distinguish by saying, Well, it's
different because there it was only a single transaction,
whereas, here we're tal king about the conduct over several
transactions, but there is absolutely nothing in Finnegan,
absolutely nothing in Billing to suggest that doing it in one
transaction is anything different than doing it in numerous
transactions, and the ruling of Billing clearly applies here

and should lead to the sane result. I'msorry, the ruling in
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Fi nnegan.

Now, with your Honor's permssion --

THE COURT: Is it the sanme -- with respect to these
three other decisions, is the issue between antitrust |aw and
securities | aw?

MR. SHERMAN. Absolutely, yes, your Honor

THE COURT: The sane issue?

MR. SHERVAN: Gordon, NASD and Fi nnegan. Billing,

Gordon, NASD, Finnegan, they all follow the sanme path to

preenption, so that the Suprenme Court authority is --

THE COURT: Not only preenption but --

MR. SHERVMAN. Preenption of secure- -- absolutely.

THE COURT: -- preenption in the conflict between
antitrust and securities |aw

MR. SHERMAN. Yes, your Honor, yes, absolutely, all of

them and Finnegan and Short Sale. Wth the Court's

perm ssion, | have a chart on the Billing analysis, if | could
hand it up.

THE COURT: Surely.

MR. SHERVAN. | have two here, one for your clerk as
wel | .

Your Honor, just sonme background on the Billing facts.
Billing concerned IPGs, initial public offerings, and in the

| PO process, underwriters fornmed groups of syndicates to nmarket

and build a book, it's called, of IPO-- interest in |IPGCs
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before they cone out, and what the syndicates do is, they do
things called road shows, where they go and try to gauge
interest in the IPOs and neet with potential investors to find
out at what price they mght be interested and what nunber of
shares they m ght be interested, and based on that infornation,
t he syndi cates set the nunber of shares and the price for when
the PO is issued.

Now, in Billing, the plaintiffs allege that, as part
of this process, the underwiter syndi cates abused the process
by requiring certain things of investors that they say were
said were prohibited by the securities laws and the antitrust
| aws, and these were | addering, where you would be required to
buy the additional shares of the PO later on at a higher
price, tying, where, in order to buy the shares of the
favorable PO you would al so have to agree to buy shares of
anot her stock; in general, increased comm ssions.

The Suprene Court | ooked at that behavior, and the
Suprenme Court said, Ckay, we're going to analyze whether this
is preenpted by the securities |laws by | ooking at four
guestions. This is the four questions |I've put on the chart
here for you.

The first question the Suprene Court addressed was the
guestion whether the conduct is central to the proper
functioning of capital markets. This is sonetinmes known as the

heartl and analysis. 1|s the conduct at issue within the
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heartland of SEC regulation. 1In the Billing case, the Suprene
Court had no problem saying, yes, IPGs are clearly within the
conduct central to the proper functioning of the capital

mar kets. They tal k about how I PCs hel p spread ownershi ps of
new firnms, helps new firns that are seeking capital, and the
syndi cate and book- bui | di ng behavi or directed the market to the
proper demand for these |PGCs.

The sane is true here with respect to the LBO process.
The LBOs have been recognized to inprove liquidity of stocks.
It's a cormon and wel | - known-to-the- SEC nmet hod of purchasing
conpani es, and other courts have recogni zed that this process
of joining forces by LBO by -- for consortia bids allows
conpani es that m ght not otherw se be able to participate to
participate in these transactions, and it helps to spread the
risk in those transactions.

So, as to the first question the Suprene Court asked,
clearly the case here satisfies it, as Billing did. The second
guestion the Supreme Court asked is, does the SEC have
authority to regul ate the conduct at issue?

THE COURT: Is this the heart of the distinction? By
that | mean, is the argunment on the plaintiffs' side directed
primarily towards nunber 2, neaning, the lack of or the alleged
| ack of regulation on the part of the SEC?

MR. SHERVAN: |'d say, your Honor, that with respect

to -- the plaintiffs nmake two argunents or two primary types of
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argunents about why Billing doesn't apply. Wth respect to
both 2 and 3, questions 2 and 3, the plaintiffs do argue that
the regulations are different and/or they don't apply, and what
plaintiffs focus on is the fact that in the LBO process the
regul ati ons require disclosures fromnot, necessarily, from
defendants but fromthe target conpanies at tines.

Now, | et nme just step back for a second to give you
context on that, because the difference between the regul ation
in Billing and the regulation here is a mnor one. It's sinply
a question of what the SEC determne to regulate. Here, in the
context of LBO transactions, Congress has given SEC the right,
and SEC has regul ated those through a disclosure regine. 1In
ot her words, Congress nade the determ nation, and SEC has
followed that determ nation, that the best thing to dois to
| et the sharehol ders nmake the deci sions about these
transactions, and in order to do that, they want to ensure that
t he sharehol ders get sufficient information. So, the
regulation is done by requiring disclosures both by the
conpani es bei ng acqui red and by the conpani es who are doing the
acquiring, and in this case we've submtted to the Court with
our briefs there were extensive disclosures in all of the
transactions at issue, and, indeed, because they're public
transactions, there would al ways be a 14A disclosure, which is
a disclosure of a proxy solicitation statenent by the conpany

being acquired. In addition, because these are going-private
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transactions, Rule 13e-3 requires disclosures, Rule 13d
requires disclosures. So, the way that the SEC regulates in
this area is by requiring disclosures fromthe conpani es

i nvolved in these transactions.

THE COURT: Let nme ask you this, and maybe this fits
within 3 rather than 2 of the four bases or factors. What
action does the SEC take as a result of the disclosures?

MR. SHERVAN: \What they do, your Honor, is they'll
| ook over the disclosures. |If they feel that it isn't adequate
information for the shareholders, or if they have questions
about the disclosures, or if they feel that disclosures need to
conme from another source, they wite back to the conpani es that
made the disclosure and they say, W need you to clarify this,
or W need you to add this, or W need you to say this, and as
attachnent to our reply brief we gave the Court just a few
exanpl es, but there are hundreds of pages of the SEC goi ng back
to these conpani es and saying, Ckay, we need nore, Tell us
this, Answer this, and this is the active SEC regul ati on of the
LBO process. This is exactly what Congress envisioned when
they set up a disclosure reginme with respect to these kind of
transactions. So, that's 2 and 3, where, as we said --

THE COURT: \What happens if there's a failure to abide
by the request? Nanely, suppose the SEC asked for further
di scl osures. Wat is the consequence of a failure to do so?

MR. SHERVAN: The consequence of a failure -- there
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are two potential consequences. It could lead to an action by
the SEC, but it also leads, it gives sharehol ders --
shar ehol ders, when they nmake the deci sion about to go forward
Wi th these transactions, if they haven't had adequate
di sclosure, if a conpany has refused to disclose sonething or
it turns out that a conpany didn't, the sharehol der has a cause
of action under the securities |aws. The sharehol der can bring
a cl ai munder 10b, under Rule 14, under Rule 13. Al of those
rul es all ow shareholders to bring actions if there's been
i nadequat e di sclosure. That's exactly the regine that the SEC
has set up. |In addition, | mght add that sharehol ders have
options under fiduciary duty laws in the state courts, but they
do have a securities law claimif there's inadequate
di scl osure, absolutely, absolutely.

So, then the Suprenme Court said, Well, in view of the
t hree questions we' ve answered above, the fourth question is,
does the SEC s regulation lead to potential conflict with the
plaintiffs' suit for treble damages? And there the Court said
yes, and in saying yes, the Court |ooked at a nunber of
factors, and |'ve listed three of them here, but what the Court
was nost concerned about and what it enphasized the nost was
the possibility that allow ng nonexpert, lay jurors or courts
to | ook at behavior which the SEC may have determned is
allowable, to look at it in ternms of is it prohibited by the

antitrust laws, and to do that in the context of a potential
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trebl e damages suit, the Court said this is too close, this is
too much of a possibility of a serious securities-related

m st ake, and what the Court said, in very practical terns, is,
participants in this process, if they don't know -- if they
follow the securities regulations w thout know ng whet her that
same behavior is going to be subject to suit under the
antitrust laws, they're going to stop doing things that the SEC
allows themto do or may even encourage themto do.

Now, it's clear that the sanme concern is inplicated
here, and the nost obvious proof of that is the fact that
plaintiffs' conplaint, the facts in plaintiffs' conplaint, are
taken alnost entirely, perhaps entirely, fromthe disclosures
that were nade with respect to the deals here. | can't think
of any better illustration of the very conflict that the
Suprenme Court was worried about than saying, Ckay, we're
required to make the disclosures. W make the disclosures, and
the plaintiffs take the facts that were in the disclosures and
put theminto a conplaint for treble damages.

THE COURT: Let nme ask you this. |Is the fact that
under 1POs the SEC can initiate a regulatory action on its own
behal f, does that make it distinct, whereas, in LBOs any action
is taken on the part of stockhol ders?

MR. SHERVAN: No, your Honor. In fact, the SEC can
initiate an action with respect to the LBGs as well. The SEC

has that right. |If there are inadequate disclosures, the SEC
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al so has a cause of action.

THE COURT: | thought from your argunent that you said
t he consequence of inadequate disclosure is that stockhol ders
can initiate their own cause of action. Are you saying that
t he SEC can and does al so?

MR. SHERVAN: The SEC can. The reason the SEC woul d
do it is if there were inadequate disclosure or if the
di scl osure sonehow vi ol ated 10b-5, but the reason that |
enphasi ze the stockhol ders is because those are the sane
plaintiffs that are sitting here in front of you, trying to
bring an antitrust claim So, they have a claim they have a
cl aimunder the securities laws. That's the reason that |
enphasi zed them And the neasure of the damage for the
violation of the securities laws is the dimnution in the val ue
of their stock. The only difference is they're here on an
antitrust claimbecause they want to get the trebl e danages,
and that's exactly what the Suprene Court warned agai nst.
That's exactly why the Suprenme Court said if the conduct is
regul ated by the securities |laws, we should not risk having
plaintiffs be able to come in with an antitrust suit and attack

THE COURT: So, you're saying that this cause of
action could have been brought under the securities |aws, but
t he trebl e-damage aspect is the reason that they' re proceeding

under antitrust?
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MR. SHERVAN: Well, actually, your Honor, what M.
Tringali is going to talk about later is the plaintiffs here
did bring actions with respect to these deals. They were
brought under state law. One of them was brought under the
Federal securities laws. They could have been brought under
Federal securities |laws, yes, absolutely, but they've already
brought actions claimng they didn't receive sufficient val ue
for their shares. They're now back trying to bring another
action under the antitrust |aws, but, absolutely, they had a
right to bring one, and in nost cases they have.

Your Honor, |'m happy to go through this chart in nore
detail, if you have nore questions.

THE COURT: Just explain factor 4 just a bit, what it
nmeans.

MR. SHERVAN: Ckay. Well, essentially what this Court
said was factor 4 builds on the three factors in front of it.
So, if you look at 1, 2 and 3 and the answer is yes, then
you' ve really pretty nuch answered 4, which is, does that nean
that there's a conflict here.

But in explaining the conflict, the Suprenme court
| ooked at a couple of things. They said, Wll, |ook, the
threat of treble danages m ght deter activity. They also said
the possibility of private antitrust actions being brought
around the country could lead to inconsistent results. They

enphasi ze the possibility of having lay jurors opine on
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delicate matters that the SEC really has the expertise to

det erm ne whet her there should be actions allowed or

di sal l owed, and | shoul d enphasi ze that, in doing that, the
Court did not say or they noted that the plaintiffs did not
attack the very syndi cates thensel ves but, rather, the manner
in which the syndicates were used. The conplaint said this --

| nmean, the Court said this: W read the conplaints as
attacking the manner in which underwiters jointly seek to

coll ect excessive commssions. Wll, that conpletely mrrors
what plaintiffs say here when they say, Wll, we're not
attacking the club deals per se, but we're saying that they are
t he nmeans by which the defendants achieve their anticonpetitive
ends.

So, really, the conplaint here, the clains here, fal
right into the concerns that the Supreme Court |ooked at in
finding the conflict with respect to |PGCs.

THE COURT: Trebl e damages under antitrust |aw, |
think it's true, are they discretionary or required?

MR. SHERVAN: |If you prove the antitrust violation,
they' re required.

THE COURT: Required. Because, as a matter of
practice, ny practice has been under other types of statutes.

MR. SHERVAN: | suppose | shouldn't say they're
required, since we're here on an antitrust case. | suppose

di scretionary was the right answer to that.
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THE COURT: But those so-called, when they're
di scretionary, ny practice is usually not to inpose --

MR. SHERVAN. Well, then, |I'mgoing to change ny
answer, your Honor. They're definitely discretionary.

THE COURT: We don't have too many antitrust cases.
had one several years ago, but | had forgotten whether it was
required, but it is.

MR. SHERVAN: But, your Honor, let nme say, | think the
concern that the Suprene Court was expressing would be true
even if they were discretionary, because the point is that you
don't want to disincentive-ize actors fromfollow ng the SEC
regime by the threat of treble damages for the sane actions,
and | can't think of any clearer conflict. Here, the parties
were required to make certain disclosures with these deal s.
The disclosures were made. The plaintiffs took the disclosures
and put the facts of those disclosures into a conplaint
alleging antitrust violation. | can't think of any greater
di sincentive for parties to follow the SEC regulations if they
have the fear that, by follow ng those regul ati ons, by making
the required disclosures, they're putting facts in the
plaintiffs' hands that are going to be used in an antitrust
case against them It's exactly the sort of concern the
Suprenme Court had in saying the securities |aws govern this,
we're not going to let private plaintiffs cone and bring

antitrust actions.
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THE COURT: So, would you say, with respect to the

so-call ed preenption issue, if you could boil it down to one
factor, it's whether -- I'mjust thinking off the top of ny
head, so tell me if I"'mwong -- it's whether the SEC really is

in charge of controlling this type of activity?

MR. SHERVAN: Absolutely. If you had to boil it down,
your Honor, that's exactly right, are we in the province of the
SEC? Now, the Court broke that down into four questions,
because there are cases where there are pernutations where you
need to ook at, all right, in fact, 1'd say the difference
between the way you stated it, the reason that there's a third
factor, does the SEC actively regulate, there have been sone
cases where it's the province of the SEC but they really aren't
taking action. Well, there it mght be a different case, but
you' ve boiled it down precisely right. 1Is it the province of
the SEC? |If it is, then it should not be intruded upon with
antitrust clains.

And | et ne give you probably the easiest way to
under stand whether we are in that province here. Putting aside
the plaintiffs' damages clains, plaintiffs have also put in a
claimfor injunctive relief. The claimfor injunctive relief
purports to represent a class of every holder of a security in
any exchange in the United States, every hol der of a security
on any exchange, no limtation of size, no limtation of nunber

of shares, no |[imtation of whether you're a United States
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citizen or somewhere else. The plaintiffs want you to enter an
injunction that would require you to supervise essentially
every corporate transaction nmade in this country to determ ne
whether it falls under what they call an antitrust claim Now,
if that's not the province of the SEC, | don't know what is.
THE COURT: M/ wife takes care of ny checking account.
(Laught er)
THE COURT: | don't want that job, I'll tell you that.
(Laughter)
MR. SHERVAN.  Well, you m ght need your wife to be in

here with you, if we do.

So, your Honor, we've laid out here why Billing
applies and really think there's no question that Billing, just
fromlast year, is conpletely on point. You can -- | invite

the Court to look at the other Suprene Court cases, because
they all conme to the sane conclusion. The authority is all to
t he sanme conclusion that the clains here are preenpted.

Now, as | said, plaintiffs try to avoid this and get
around it. Well, how do they do that? They nake two cl ai ns.
The first we've already tal ked about, which is they say, Wll,
the regulations don't go exactly to what we think they should
go to, we think the SEC should regul ate nore these actual,
these private equity firnms. Sone of these disclosures aren't
required by these private equity firnms, they're required by the

target conpany.
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Wll, two things about that. First of all, since they
al | ege that managenent was part of the conspiracy, it really
doesn't matter in this case whether the disclosures are nade by
the private equity purchasers or by the managenent that are
al l egedly co-conspirators, but the nore basic problemwth that
argunment is it's a conplaint about the way the SEC handles its
busi ness, about the reginme that the SEC has set up, and that
goes right back to what the Court in Billing said you can't do.
You can't try to overrule through a private antitrust suit the
expertise of the SEC. As you put it, if it's the province of
the SEC, that really answers the question, and it's not for
private plaintiffs to cone in and say, Wll, we don't really
like the way the SEC regul ates here.

Now, the other thing that the plaintiffs do, and this

is wth respect to questions 1 and 4 -- and if | could, your
Honor, | have one nore thing to hand to the Court. Again, your
Honor, | have two, one for the clerk as well.

The other thing the plaintiffs do, your Honor, is they
say, Vell, we understand Billing and all, but Billing doesn't
really apply here because we're alleging market division

THE COURT: All egi ng what ?

MR. SHERVAN. Market division. They claim-- see,
what plaintiffs have done here is, they've taken facts and
stuck a | abel on themof, This constitutes market division in

violation of the securities laws, and what the plaintiffs say
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is, Because we used the term"market division" Billing doesn't
apply, and they say several tines in their brief that the
Billing Court ruled that any allegations of market division are
outsi de the heartland of securities regulation. Your Honor,
the Suprenme Court did not say that, and |I've shown you that
here by showi ng you what exactly the Supreme Court said and
what the plaintiffs say they said.

Now, just by way of background on this, in the Billing
case, the Solicitor General canme in and filed an am cus bri ef,
and the Solicitor General said, W think you ought to remand
the case to the District Court and let the District Court try
to figure out whether it can pull apart behavior which is
al l owed by the securities |aws and behavi or which is not
all oned by the securities laws. A preenption should only apply
to that which is not allowed or inextricably intertwined with
t hat behavior. The Suprene Court rejected it. The Suprene
Court said, No, that's too fine aline; we're still concerned
that actors won't understand whether the behavior is going to
be subjected to a suit or not.

In the course of rejecting that, the Solicitor General
said, Wll, w're a little concerned that sonmeone coul d read
your decision as preenpting all antitrust clains in all cases,
for exanple, if plaintiffs here had all eged a naked nmar ket
division claim The Suprene Court said, W reject your

argunent, and added in a parenthetical, a parenthetical in the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

penul ti mate paragraph in the case, sort of as a by-the-way to
the Solicitor CGeneral, W also note that market divisions
appear to fall well outside the heartland of activities related
to the underwiting process than the conduct before us here,
and we express no viewin respect to that kind of activity. In
ot her words, the | PO process at issue here doesn't involve

mar ket division, so, SG we're rejecting your request that we
remand, and, by the way, we don't really think that's a concern
here, because there's not a claimof market division.

Now, plaintiffs take this and they say, Ah-hah, this
parent heti cal nust nean that the Suprene Court has rejected its
Billing analysis if anyone all eges market division, and they do
that in their briefs by |leaving out the last part of the
parent hetical and substituting their own | anguage of securities
regulation. It's clear that's not what the Court neant. |If
the Court had neant that, the Court could have said it, and
there's absolutely no indication in Billing to suggest that the
Court neant, CGosh, if anyone alleges nmarket division, then you
can forget about all these factors we just laid out, it just
doesn't apply. |In fact, your Honor, | suggest that the
plaintiffs' attenpt to take that |anguage and turn it into a
general exenption for market division just shows how far
they're stretching to try to get out fromthe Billing analysis,
because there's no way that this can honestly be read to say

what they say it neans.
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Just one other point on that. Even the Solicitor
General wouldn't agree with their interpretation. The
Solicitor General's brief said, in asking the Court to do this,
The Court shoul d demand specific allegations of forbidden
conduct and disallow inferences from authorized conduct,
exactly what we have here, your Honor. Watever | abel the
plaintiffs want to put on, there's nothing to indicate the
Suprenme Court neant, Well, if you say "market division," or if
you say any other kind of claim we're going to forget about
the analysis. The analysis applies. 1f you go through the
four steps, there's no question that the clainms here are
pr eenpt ed.

Unl ess you have any ot her questi ons.

THE COURT: The only thing that just bothers ne just a
little, | don't know which way to go, is, at |east through your
argunent there doesn't appear any tinme or that you haven't
cited that the SEC has taken any action with the failure to
adequately disclose. Are there any cases in which they have in
this LBO area? Nanely, it seens that their regulatory regi nen
relates to disclosure for notification for private parties or
potenti al stockhol ders or stockholders, but | haven't heard in
your argunent that, on failure to disclose, that the SEC t akes
action or, if they do, what have they done, and are there any
cases that reflect such action?

MR. SHERVAN: Well, your Honor, standing here |I'm not
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-- my coll eague may be giving ne one.

THE COURT: Not that it's crucial, but at least it's a
factor on why there may be a distinction fromBilling. 1'm not
sure that it's significant at all, because nmaybe the disclosure
reginmen is regulation enough in this area. But at |least it
seens that it's a -- it may well|l be an objective practi cal
di stinction --

MR. SHERVAN.  Well, your Honor, let ne say --

THE COURT: -- again, the |egal consequences |I'm
unsure of.

MR. SHERVAN: Yeah. | think the fact, if, indeed,
they haven't, and |'m not aware, standing here today, of
actions they've taken in terns of filing cases on the LBO
process, but no question what the SEC does is they cone back in
the comment process and they say, W need nore infornation.

The fact of the matter is, when the SEC cones back and says, W
need you to give us nore information, the conpanies conply. |
mean, the fact is the regulation, the regulatory regi ne works
because that's the way they' ve set it up, and, honestly, you
don't want the SEC to say, Well, you didn't disclose everything
we asked you to.

THE COURT: And, as you say, if people don't, then
there's a cause of action for the stockhol ders.

MR. SHERVAN: Absol utely.

THE COURT: So, what you're saying is that the
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di scl osure procedure is their nmethod of regulation.

MR. SHERVAN: Yes, your Honor, absolutely that's their
met hod of regulation, but they retain the right to do nore than
that. As the Suprenme Court noted in Billing, the sane is true
here in the LBO process. The SEC has the power to define and
prevent acts and practices that are fraudul ent, deceptive and
mani pul ative, and they have the right to bring the action, but
t hey' ve been very effective in regulating this through the
di scl osure regi ne, because they very carefully |l ook at the
di scl osures, they conme back to the conpani es nmaking the
di scl osures and say, W need nore, we need nore, we need nore.
| nmean, you can | ook at what we supplied the Court with our
briefs. There's a series of back-and-forth on a particul ar
deal, five, six letters, W need nore, and the conpanies
conplied. | nean, the regulations are very effective in
getting the sharehol ders the disclosure of all the information
that the SEC thinks they need.

Now, the SEC has been involved in cases to -- you
know, and the SEC has brought cases. |In fact, the NASD case,
it was not an LBO case, but the SEC has brought cases, and that
hasn't affected the Court's decision about this preenption
anal ysis. The Court has | ooked at those cases in the sanme way,
and even if a case was brought by the SEC, preenption has been
f ound.

So, it's the regulatory regine that they've set up,
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it's the way that Congress wanted themto regulate, and it's
effective, honestly, which is why | can't point you to a case
on the LBO side where they've brought a case, but | suggest to
the Court that, if anything --

THE COURT: Are there any cases in which there has
been a failure and the stockhol ders have brought private causes
of action?

MR. SHERVAN: Absolutely, and, in fact, those are the
cases that they've already brought in this case in the state
court, sure.

THE COURT: Al right.

MR. SHERVAN: Thank you, your Honor.

MR. PRRMS: Good norning, your Honor. M nane is
Craig Prims, I'mfromKirkland & Ellis, and with the consent
of the rest of the defendants, |'mhere to present argunent on
part two of our Motion to Dismss, which relates to the Twonbly
deci si on.

Before | do that, | just want to add one additi onal
point in response to your Honor's questions on the Billing
argunent. One additional piece is that the SEC will not sign
off on a proxy that's distributed to sharehol ders unless the
target conpany engages in this give-and-take process of
providing nore information. So, the SEC takes action by
approvi ng or disapproving the disclosures that are made. So,

once it goes out, it already has been approved by the SEC,
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whi ch m ght explain why there aren't SEC actions against their
approved di scl osures.
But transitioning nowto the second ground relating to

Bell Atlantic vs. Twonbly, the Suprene Court in Twonbly

established the standard for pleading an antitrust conspiracy
case under Section 1 of the Sherman Act, which is what we have
in Count | of the conplaint here. The Supreme Court recogni zed
in Twonbly that there can be fal se inferences drawn from
conduct that's alleged to be collusive, so to weed out those
fal se inferences, the Court said that plaintiffs nust set out
facts that at | east nake it plausible that the defendants
entered into an agreenent and not that they were nerely acting
i ndependently. That's the ruling of Twonbly.

THE COURT: And that is to be drawn, | guess, fromthe
al | egati ons and reasonabl e inferences fromthe allegations in
the conpl ai nt?

MR. PRRMS: That is exactly what the Suprenme Court
directed District Courts to do, look at the allegations in the
conpl ai nt and assess whether, in |light of what the Suprene
Court called common econom c experience, is it plausible that
there was an actual agreenent here, or is it just as consistent
with parties acting independently? And if it's just as
consistent or could just as well be independent action, the
Suprenme Court said dismss; that doesn't state a claimanynore

under Rul e 8.
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In this case, we have two principal argunents, two
principal points, with regard to why this conplaint fails the
Twonbly test, and I'Il go into themin nore detail, but | just
want to set themout up front. The first problemwth the
Third Amended Conplaint is the nature of the conspiracy that's
alleged. As M. Sherman indicated to the Court, this is a very
anbitious conspiracy. It is a global, overarching conspiracy.

THE COURT: The first question I'd Iike to know, are
we here for an overarching conspiracy, or are we here for the
conspiracy between two or nore corporations with respect to a
specific deal? 1In ny experience in reading the conplaint, ny
understanding is that there are, approximately, nine deals.
Let's assune that the nine deals are well-pleaded, for the sake
of this question. That's one thing, but what is the Court
going to do wth a so-called overarching conspiracy? |'m not
famliar with that type of pleading.

MR. PRRMS: Your Honor, that is exactly the
defendants' point. The plaintiffs have disclained --

THE COURT: So, your position is that you're willing
to accept -- I'msure you're not willing to accept -- but is
the purport of your argunment relating to the overarching
conspiracy, or is it to the nine or maybe five, taking in the
rel eases, five deals actually pled with sone specificity?

MR. PRRMS: W respond on two |evels, your Honor, and

the pleading is insufficient on both |evels. W don't concede
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that even with regard to the nine transactions where they |ist
a lot of facts that those nmean anything significant under a
Sherman Section 1 case. There's two points --

THE COURT: But at |east they nmean nore than the
over archi ng conspiracy.

MR. PRRMS. Absolutely, and the point to underscore
is that the plaintiffs have discl ained pl eading a case based on
one transaction, two, five or even the nine. They say, That's
not our case. They say it clearly at page 55 and 56 of their
brief inthe Billing section that's not the case they're
pl eading. They're pleading a case that involves 17 private
equity and i nvestnent banks, private equity firnms and
i nvest nent banks, the managenent conpanies of all of -- the
managenent teans of all of the conpanies that were acquired
over a five-year period, every transaction. By our count there
are scores of them not just the nine, that --

THE COURT: Well, if that's so, why aren't they in the
conpl ai nt ?

MR. PRRMS: That's an excellent question that |
submt the Court should pose to the plaintiffs. They're not
there. There's absolutely no notice about what those other
clainms are. The gl obal overarching conspiracy is the one that
they want to proceed with in this case. That is the claimthat
t hey have set out, and that's at 55 and 56 of their brief, they

say that that's what they're doing.
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Now, there's a reason that they're doing that. The
reason goes back to the Finnegan case, the Second Crcuit case
that M. Sherman referenced. |In Finnegan, you had two
conpani es, two bidders that were bidding |ike gangbusters
agai nst each other to acquire a third conpany. It was Macy's
and Canpeau; they were trying to acquire Federated. Halfway
t hrough the bidding they said, This is crazy, we're just
driving up the price, let's stop doing this. And then they
said, Macy's, you go ahead and acquire the Federated at a | ower
price, Canpeau, you can have the pieces of it you want, and
they both got what they wanted for a |lower price. An antitrust
Sher man Act case was brought, and the Second G rcuit said,
Preenpt it; you can't bring an antitrust clai mbecause --

THE COURT: \Wy?

MR. PRRMS: Because the SEC regul ates --

THE COURT: That was under preenption, correct?

MR. PRRMS: Correct, correct, but because --

THE COURT: But how does that help your argument on
actually the sufficiency of the pleadi ng?

MR. PRRMS: | can explain. Because ny whole point is
the Court shouldn't wonder why the plaintiffs ended up with
this global, overarching conspiracy. They know that when they
take it to the level of a single transaction, the allegations
becone indistingui shable fromthe Fi nnegan case. So, they

don't want to plead that; they're worried about preenption.
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They have sonething much nore anbitious, Let's bring in every
LBO over a five-year period. Now, on that claim--

THE COURT: They may be able to do it if they plead

MR. PRRMS: Correct. There's no allegation that ties
any two of these transactions together in the entire conplaint;
it's bereft of that. Even with the nine transactions that they
do allege, take two of them just any two, SunGard and Nei man
Marcus, there is no allegation that ties the two of those
transactions together. Nobody who was in the Nei man Marcus
transaction is alleged to have gotten any benefit from anything
t hat happened in the SunGard transaction. There's nothing
tying any two transactions together, |let alone the scores and
scores that they allege in the case.

THE COURT: So, what are you saying? Let's assune,
for the sake of this question, that there are nine or five --
what's the word you used, transaction or deal ?

MR. PRIMS:. Yes.

THE COURT: -- transactions. And let's assune that
they're well-pleaded with respect to those specific deals.
Shoul d they or should they not be tried in separate cases?

MR PRRMS:. Wll, hard to answer that question,
because it involves indul ging or accepting the prem se. On any
one of these individual transactions, there is an explanation

for what happened, that you don't need facts, it's just common
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sense. Wien you | ook at the transaction that is entirely
consi stent with i ndependent conduct, and there's nothing in the
conpl aint to suggest that a certain party's decision not to bid
in a transaction was the result of collusion, there's nothing
t hat suggests that.

And on a very simlar factual scenario in the Twonbly
deci sion, the Suprene Court was | ooking at a situation where
t hey had regional tel ephone conpanies, and Congress sets up a
system where they' re all supposed to invade each other's
territory and conpete. That was the Legislative goal. Nobody
didit, and the plaintiffs cane in and said that nust be the
result of collusion, they' re not conpeting, they're not going
after each other, and the Suprene Court said there's no reason
to infer, no reason to interpret froma decision not to conpete
that there was collusion. |It's entirely consistent with
conpani es maki ng i ndependent decisions. So, too, here.

THE COURT: Wuldn't that decision with respect to the
sufficiency be better decided at sunmary judgnent?

MR. PRIRMS: | think one of the principal teachings --

THE COURT: Because you've got to admt, on a case of
this conplexity a notion to dismss is asking a lot at a real
early stage, unless you can show that, fromreading all those
pages, that there's nothing there.

MR. PRRMS: Well, tw answers. First, and we want,

the defendants want to be extrenely clear on this, the case
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that the plaintiffs are alleging is the global, overarching
conspiracy. They've commtted to that; they say that in their
opposition brief. So, they're not -- they haven't alleged that
there was a conspiracy to fix any particular transaction.

They' re saying that all of those transactions are quid pro quos
for one another. Doesn't exist.

THE COURT: M understandi ng of conspiracy law is that
there has to be a conspiracy to do sonething, there has to be
an obj ect.

MR. PRMS: Correct.

THE COURT: Are you saying that the claimhere is --
what is the object of the so-called overarching conspiracy?

MR. PRRMS: If the Court would believe this, it's
hard to believe, but the claimis that the 17 conpanies t hat
are represented by all these |awers at sone point in tine
unspecified all got together and said for the next four or five
years we're going to allocate every going-private transaction
over $2.5 billion in the United States of Anerica. That is
a --

THE COURT: |Is that pled?

MR PRRMS. Wll, they say that's our conspiracy, and
| can tell the Court where that is. That's at paragraph 9 of
the conplaint. It says, This action arises out of a conspiracy
anong defendant private equity firnms that formed consortia or

bidding clubs to rig bids, restrict the supply of private
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equity financing, fix transaction prices and divide the nmarket
for private equity services for LBGs. That's the allegation.
In their opposition brief at page 2 -- I'msorry -- opposition
brief, page 2, Plaintiffs' conplaint plausibly alleges a
conspi racy whereby defendants agreed to all ocate participation
in Club LBCs of nmore than $2.5 billion fromlate 2003 to the
present .

So, that is the conspiracy that the plaintiffs have
attenpted to allege. The defendants submt that there is not a
single fact alleged in the conplaint. Forget whether --
mean, it's inplausible on its face, but under Twonbly, they
have to allege sone facts that would make it plausible.

There's no date when this allegedly occurred, there's no
meeting when it mght have occurred. How are all these people
going to get together and enter into such an agreenent, and how
woul d they enforce it over a period of years, and why woul d one
of these defendants sit around and wait two years for their
turn to get in on sone | everaged buyout transaction for a
conpany they may not want to even own? None of this makes any
sense.

THE COURT: Let ne ask you this.

MR. PRIMS:. Yes.

THE COURT: Assune that you're correct, |'mnot sure
you are, with respect to the overarching conspiracy, is there

sufficient allegation with respect to the nine transacti ons?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

MR. PRRMS: There absolutely is not, your Honor,
t here absolutely is not.

THE COURT: Qut of all those pages?

MR. PRRMS: You've now identified what the gane is in
a case like this. [If they can identify enough material on 20,
30, 40 pages, it looks like there's sonething to it, but in
this case there's not, and there's a very good expl anati on why.
First off, nothing ties together any two of those nine
transactions, no allegation of that at all. The allegations
with regard to the specific nine transactions cone right from
the SEC filings that --

THE COURT: Well, let's assune that what you say is
right there, that nothing ties the transactions together.

MR. PRIMS:. Yes.

THE COURT: But how about with respect to each
transacti on?

MR. PRRMS: Absolutely.

THE COURT: Let's take, well, Mchaels Stores. It
says that Bain and Bl ackstone are all eged to have conspired
with respect to that transaction

MR. PRIRMS: That's an excellent exanple.

THE COURT: Let's say we get rid of the overarching
conspiracy. Wiy isn't that conspiracy at least sufficiently
pled to at | east require discovery to go forward?

MR. PRRMS: Wll, you have to -- the Court should
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| ook at the legal tests that Twonbly requires. | can address
that in a mnute, but just to address the facts of M chaels
Stores head on, that's an excellent exanple. It actually
makes - -

THE COURT: | don't know one fromthe other, to tel
you the truth

MR. PRRMS: | can tell you, in Mchaels there was a
bi ddi ng process, a conpetitive bidding process, where the
acquisition, the price, went from $42 a share through a series
of bids up to $44 a share, which was then accepted by
managenent and the Board, and the conpany was acquired. Al
the plaintiffs have done is take that set of facts, which,
using the Twonbly test, could just as well be independent
action. In fact, if the Court |ooks specifically --

THE COURT: Yes, but they allege that there was an
agr eenent .

MR. PRRMS: R ght, and that is the teaching of
Twonbly. The teaching of Twonbly is that the word "agreenent,"
the word "cartel,” the word "conspiracy,"” that's a | egal
conclusion, it's a label. It doesn't allege any facts. They
need to allege facts that give rise to a reasonable, plausible
i nference of conspiracy.

THE COURT: So, you're saying wth respect to M chael s
Stores there's no facts all eged show ng sone type of

rel ati onship between Bain and Bl ackstone.
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MR PRIMS: That's exactly what we're saying. There
is absolutely nothing in the bidding history of the Mchaels
Stores transaction that suggests that any of these parties
behaved col lusively. Now, the plaintiffs concede that joint
bidding in and of itself is perfectly fine. That's the
Fi nnegan case fromthe Second Circuit. Conpanies are allowed,
under the SEC rules, it's settled case law, to cone together
and join together to bid. Wat the plaintiffs are alleging is
that not that that joint bid was inproper, but there was
sonehow an agreenent between that bidding group and a different
bi ddi ng group to suppress the price of the conpany. Wth
regard to Mchaels, there's not a single fact in that very,
very long conplaint that alleges that or that nmakes it a
pl ausi bl e inference. W feel very strongly about that.
There's just nothing there. What they've done is, and it's
inventive, is to go to the SEC discl osures, describe the
hi story of that transaction and then at the end say,
"collusion," it's the only explanation. That's exactly what
the Suprenme Court said in Twonbly a party can't do.

THE COURT: Wat's the difference between a joint bid
and collusion as a matter of |aw?

MR. PRRMS: That's an excellent question. A joint
bidis an entirely perm ssible, pro-conpetitive agreenent,
where two conpani es decide to cone together to jointly bid on a

third conpany together, okay? They're allowed to do that. The
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SEC has all sorts of rules.

THE COURT: Joint bidding is permtted?

MR. PRRMS: Perfectly legal and permssible. The
collusion is not within that joint bid, because if it were, it
woul d be i ndi stingui shable fromthe Fi nnegan case, which would
render --

THE COURT: So, what constitutes the coll usion?

MR PRRMS. W don't know The plaintiffs seemto
suggest that in each of these transactions that a bidding group
woul d have done or said sonething to another bidding group or
anot her bidder that would be collusive. The accurate answer is
there is no allegation to suggest what that collusive behavior
was, because -- and this, again, is page 55 and 56 of the
plaintiffs' brief. The phrase | believe they use is they're
not challenging joint bidding qua joint bidding. Now, |'m not
1000 percent sure what "qua" neans, but | think their point is
that they're not challenging joint bidding in and of itself,
and they couldn't. The practice is perfectly legitimte and
proper .

THE COURT: You nean, two conpanies can agree to bid a
certain anount of noney?

MR. PRRMS: Absolutely.

THE COURT: And that's not col |l usive?

MR. PRRMS: Not in an anticonpetitive antitrust

sense. It's like a joint venture. Joint ventures exist al
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the tinme, entirely permssible. Two conpanies want to cone
together to nmake a product, and they decide not to conpete to
do it, but they work on it productively together.

THE COURT: So, you're saying, other than the joint
bidding that is allowed, there's no allegation with facts
relating to coll usiveness.

MR. PRRMS. Precisely. That's exactly right. It's a
two-step argunent. There's nothing inherently wong or even
i nproper about joint bidding, and if you accept that
proposition, there's no other action or activity that could
even possi bly represent an agreenent between any of these
def endant s.

Now, again, renenber, | think we're agreeing, at |east
for the nmonent, that the gl obal, overarching conspiracy theory
isn't going anywhere, they haven't pled facts to support that,
so we want to address any of the nine transactions, because --
and |l et me just describe what the Supreme Court did and said in
Twonbly. It's alnost identical. The factual scenario is
different, but the attenpt to state a claimis very nuch the
sanme. In Twonbly, the conplaint alleged -- this is straight
fromthe Supreme Court decision. |In fact, your Honor, | can
provide the Court with a copy of the Slip OQpinion. My |
appr oach?

THE COURT: Surely.

MR. PRRMS: Here's a highlighted version of the
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Twonbly decision. On page 3 of the Slip Qpinion, and |I've
actual ly summari zed sonme of these points in highlighted form
for the Court -- your Honor, here are sone highlighted
callouts, and if you look at the slide that's called

Al'l egations in Twonbly, you can see what the plaintiffs there
attenpted to do. They charge all the sane types of
anticonpetitive conduct. They say that The |ILECs, which are
the | ocal phone conpani es, engaged in parallel conduct in their
respective service areas to inhibit the growh of upstart
conpetitive conpanies, and this is in the top box. Their
actions allegedly included maki ng unfair agreenents for access
to networks, providing inferior connections to networks,
overcharging and billing in ways designed to sabotage the CLECs
relations with their own custoners.

There was a second set of allegations. They charged
agreenents by the local conpanies to refrain from conpeting
agai nst one another, which is exactly what the plaintiffs have
all eged here. These are to be inferred fromthe conmmon failure
meani ngfully to pursue attractive business opportunities in
conti guous markets where they possess substantial conpetitive
advant ages.

So, in Twonbly, the Court was presented with a
conpl aint where the plaintiff said all the sane types of things
here. These parties aren't conpeting, they have conpelling

econom ¢ notivation to do so, Congress wanted themto conpete
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agai nst each other, and they haven't, and then they use that
word at the end "conspiracy."

Now, the Twonbly decision says you can't just take a
set of facts that's just as consistent with i ndependent conduct
and then put that label on it at the end, and | can direct the
Court to where Twonbly says that. On page 8 of the Twonbly
deci sion, and we've highlighted it for the Court, the Court
says, A plaintiffs' obligation to provide the grounds of his
entitlenent to relief requires nore than | abel s and
conclusions, and a formulaic recitation of the elenents of a
cause of action wll not do.

Now, you m ght say, well, they've done nore in this
case than just list |egal conclusions, they have all these
facts, but the Suprene Court addressed that issue too, because
there were a lot of allegations in the Twonbly case. It was
not a two-page conclusory conplaint that said "conspiracy," it
was 30, 40 pages, described every type of anticonpetitive
transgression, but if you | ook at page 18 of the Twonbly
decision -- and I'll wait for the Court to get there.

On page 18, the Court in Twonbly described the
all egations and it said, and this is about hal fway through that
yel | ow bl ocked quote, Although in forma few stray statenents
speak directly of agreenent, there's that term "agreenent," on
fair reading, these are nerely |egal conclusions resting on the

prior allegations.
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And, so, if the Court is at all inclined to say these
nine transactions, there's all these facts and at the end they
say "conspiracy," we just ask the Court to read Twonbly in this
[ight, which is that, in Twonbly, there were all these facts
and then at the end they said "conspiracy" and the Suprene
Court | ooked at these allegations just using some combDn sense
and said there are all kinds of reasons why these parties would
not be acting together, they had an independent reason for
doi ng exactly what they did, and the Supreme Court said
dismss, and District Courts have applied exactly that
analysis. District Courts in the Southern District of New

York, we've cited the Digital Music case, the District Court in

New Jersey rejected this gl obal overarching concept that the
plaintiffs have attenpted to allege, and, again, just to bring
it back, the plaintiffs haven't tried to plead a conspiracy on
the M chael s transaction. They're pleading a global conspiracy
of which Mchaels is just one part, a very snmall part of
80-or-so transacti ons.

Now, your Honor, the other question that the Court
asked - -

THE COURT: Let nme ask you this: | suppose |I should
ask this to the other side, but is there any authority for
so-cal |l ed overarching conspiracy? |s there any case that so
hol ds?

MR. PRRMS. There's absolutely none. W haven't been
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able to find any. Wat we did find, though, is a case that
rejected and di sm ssed on allegations very simlar to the one
here. That was a case involving insurance brokers who deal
with all kinds of different insurance conpanies, and the
plaintiff said there's a gl obal nmarket allocation system
designed to rig bids on insurance premuns. And the Court
there found that there was a rimess hub and spoke, okay? The
i nsurance brokers are in the mddle, you have the insurers all
around the outside, but there was nothing holding it al
t oget her, no conmmon schene in pl ace.

That's exactly what we have here. They're trying to
bring in this whole, entire LBO business, all 80 or 90
transactions over five years, but there's nothing that ties it
all together. | don't even think it's a hub and spoke, but if
it were, there's norimat all, and the D strict of New Jersey
in the insurance brokerage case said dismss.

And the other point | think I shoul d enphasize for the
Court is that Twonbly rejected the old no-set-of-facts standard

fromConley vs. G bson. That used to be --

THE COURT: The old what ?

MR. PRRMS: Conley vs. G bson is the old Suprene

Court case that used to say you don't dism ss a case unless
there's no set of facts that could possibly state a claim
THE COURT: Right.

MR. PRRMS: The Suprenme Court explicitly rejected
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that test in Twonbly, and | can direct the Court to the pages
where it did that.

THE COURT: It was always, basically, a rule of
prudence that you deny a notion to dismss and then revisit the
i ssue on sunmary judgnent.

MR. PRRMS: And the Court has now rejected that and
has put nore teeth into Rule 8 up front at the notion to
di sm ss stage, to say, no, no, no, we're no longer going with
the test that if there's sone set of facts conceivably that
they could prove to support their legal theory, then we'll
allowit to go forward. It has to now be plausible, and there
have to be factual allegations in an antitrust context that
woul d tend to be inconsistent with i ndependent conduct not
nmerely consistent with agreenent.

THE COURT: So, are you saying that, even with respect
to the nine or five transactions, that there's insufficient
pl eading with respect to the allegation of agreenent?

MR. PRIRMS:. Absolutely, because the agreenent is not
in the formation of the joint bid, which is admttedly proper.
The allegation, as far as we can tell, with regard to the
specific nine transactions had sonething to do across the
bi dders, the conpeting bidders.

THE COURT: Say that again.

MR. PRRMS: Well, there's nothing wong with form ng

ajoint bid, ajoint -- and ny colleague's rem nded nme we've
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cited case law in our brief, where courts acknow edge that
joint bidding is proper and pro-conpetitive, serves a val uable
pur pose in spreading risk, accunmulating capital, all those good
things. So, they're not challenging if Bain and Bl ackst one
conme together to forma joint bidding group; that's okay, the
Courts don't have a problemw th that. Wat they appear to be
suggesting is that that joint bidding group may have, in
t heory, colluded with other potential bidders in that
transaction to suppress the bidding. That allegationis --

THE COURT: O hers unknown.

MR. PRRMS: Pardon ne?

THE COURT: O hers unnaned?

MR. PRRMS: O hers unnaned, sone naned, some unnaned,
t he managenent teans of all these scores of conpanies. It's
very inprecise. But the point is, is that Twonbly says you
have to at | east have sone facts that nake that |ink of the
agreenment you're alleging, and here there's nothing in any --
if you |l ook at each transaction, the Mchaels transacti on,
everything that's described in the conplaint is entirely
consistent with conpanies or joint ventures or joint bidding
groups acting i ndependent of one another. |It's entirely
consistent wwth that, and that is exactly what the Suprene
Court | ooked at in Twonbly, because the allegations in Twonbly
were pretty bad; these conpani es have intentionally conspired

not to conpete in one another's areas. The Court said you
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can't just describe what they've done, |abel it "conspiracy"
and expect to survive a notion to dism ss.

And | want to raise one nore point that's critical
because your Honor said why can't we just do this at sumary
judgnment? Well, with regard to the overarching conspiracy,
clearly it needs to go out now, but even with regard to the
nine tractions, those need to go out now too --

THE COURT: | think four have been rel eased anyway,
haven't they?

MR. PRRMS: Well, certainly, the ones that are
rel eased should be out of the case. So, if there's a renaining
five, those should be --

THE COURT: Wy shouldn't they stay in?

MR. PRIMS: They shoul d be subject to dism ssal now,
because the Suprene Court in Twonbly did one other thing that
was very inportant. The Suprene Court recognized in cases
like --

THE COURT: So, you even want to get rid of these
five?

MR. PRRMS: Absolutely, and the reason why is that,
in Twonbly, the Court was very practical in Twonbly. They
said, Look, we know what's involved in discovery in a case |ike
this, okay? | nean, just look at the gallery. One docunent
request just asking for materials relating to one transaction

wi Il cost these defendants and society mllions of dollars.
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The Suprenme Court recognized that, and if | can approach one
| ast tinme, your Honor?

THE COURT:  Sure.

MR. PRRMS: Here's one |ast set of quotes fromthe
Twonbl y deci sion. Because the question your Honor raised was
the sane, exact point nade by Justice Stevens in dissent in
Twonbly. Justice Stevens said, Well, this is unusual; why are
we requiring these allegations now? They've said enough
We'll do very careful phased-in discovery, and we'll look at it
at summary judgnent. That's how the process worked. That's
exactly the point nmade by the dissent in Twonbly.

THE COURT: And it nmakes it easy for trial judges,
t 00.

MR. PRRMS: Exactly. | think the Suprene Court sent
a nessage we all need to do a little nore work here at the 12 E
6 stage, because the Suprene Court answered Justice Stevens and
your question, your Honor, directly in this first box. They
say, It is no answer to say that a claimjust shy of a
pl ausible entitlenent to relief can, if groundl ess, be weeded
out early in the discovery process through careful case
managenent .

The reason for that cones in at the |ast box that
we've highlighted in this slide. The Court very pragmatically
observed, Determ ning whether sone illegal agreenment may have

t aken pl ace between unspecified persons at different conpanies,
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each a nultibillion-dollar corporation with |egions of
managenent - | evel enpl oyees at sone point over seven years, IS a
sprawl i ng, costly and hugely tinme-consum ng undertaki ng, not
easily susceptible to the kind of line drawi ng and case
managenent that the dissent envisions.

So, the Court realized that there has been sone abuse
in antitrust Section 1 clains like this, and they said, Before
we send this whole group off to try and find out the unnaned
peopl e who agreed at sonme unknown point in tinme, before we do
that, we want allegations plausibly suggesting an entitl enent
to relief.

And with regard to the five transactions, let's |ook
at what they've alleged. Joint bidding. The plaintiffs' own
opposition brief says joint bidding can be consistent with
i ndependent conduct. The involvenent of investnent banks. The
plaintiffs concede in their brief that there's nothing unusual,
in fact, it's essential to have investnent banks involved in
t hese transactions. They allege that there's sonething
nef ari ous about managenent teans being involved in LBO
transactions. W pointed out in our brief it happens all the
tinme, it's ordinary and customary. The plaintiffs concede that
in their brief. They concede that it's entirely consistent
wi th i ndependent conduct to have managenent teans involved, but
when they try and put it all together sonehow, and that's the

connection that they lack. There's nothing tying any of this
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together, and there's nothing to suggest that any of this is
anyt hi ng ot her than i ndependent conduct, and, so, follow ng the
Suprenme Court's lead, courts are dismssing these at the

12(b) (6) stage so that we don't go through mllions of dollars
of discovery only to cone back and realize, WIlIl, now that we
actually look at it nore carefully, there's nothing wong wth
the M chaels transaction. They described a conpetitive bidding
process and at the end said it's collusive. You can't do that
anynore. The Suprene Court says you dism ss those cases.

So, unless the Court has nore questions -- but | do
want to underscore that the defendants feel very strongly this
is not -- the global conspiracy claim indefensible on its
face, no facts at all, but we don't want there to be any
anbiguity, and | don't think there is, that with regard to the
i ndi vidual transactions there's just not enough here to justify
what it will take for discovery.

THE COURT: Even on those five.

MR. PRRMS.: Even on those five, and we're prepared --

THE COURT: |'Il have to review it nuch nore
carefully, but, to tell you the truth, I've been worried about
t he overarchi ng one, because |'ve never seen or heard anything
like it in ny career. But with respect to the other five,

W t hout reading every line, there nust be sonething here if
they've filled that many pages.

MR PRRMS: And that is exactly what the Suprene
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Court in Twonbly said, we can't do that anynore, it's just too
expensive. The line that the Suprene Court used in Twonbly was
on page 11 of the decision. Wen the allegations in a
conpl ai nt, however true, could not raise a claimof entitlenent
to relief, the basic deficiency should be exposed at the point
of m ni mum expenditure of tine and noney by the parties and the
Court. The Suprene Court said in Twonbly root these out early,
and, so, we're prepared to address any question on any five of
those transactions, and every single one will be just |ike the
conduct in Twonbly, just as consistent with independent
conduct, and once you pull away that |egal conclusion, that
| abel, the ones that the Suprene Court said can't state a
claim once you pull those away, all the plaintiffs have done
i's, using our owmn SEC filings, described normal N&A bi ddi ng
activity. That's all they've done. Thank you, your Honor.

THE COURT: Al right. W'Ill take a 10-m nute break.

THE DEPUTY CLERK: All rise. Court is in recess.
(Recess taken from11:15 a.m to 11:30 a.m)

THE CLERK: Al rise. Court is back in session. You
may be seated

MR. WLDFANG  Good norning, your Honor. Craig
Wl dfang for the class plaintiffs. | wll be addressing the
two i ssues that were addressed this norning by our opponents.

THE COURT: And those notions relate to all

def endants, don't they?
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MR. WLDFANG That's correct, that's correct. Your

Honor, | do have an outline that 1'd Iike to go through, but
let me start by answering a question that you asked of our
adversari es about whether there's sone case that is |ike an
overarching case like this one, and there, actually, are many,
your Honor, but one we would like to call to your attention,
which is referenced in our conplaint and in our brief, is a
case involving joint investor -- common investigations parall el

i nvestigations by the Securities and Exchange Conm ssion and

the Departnent of Justice Antitrust Division. It's comonly
referred to as the NASDAQ Mar ket Makers case, and |I'l| be
making reference to it today in ny argunent. | amintimtely

famliar with that case, because | was the lead | awer at the
Departnent of Justice on that case, and it went on for about
two years. There was a parallel case brought by the SEC, and
think it illustrates the weaknesses of the defendants'
argunents both with respect to preenption and with respect to
the Twonbly failure-to-plead argunent. Let ne start by putting
this case --

THE COURT: Let nme ask you this: As a practical
matter, wouldn't it be best or nore prudent or |ess expensive
for the Court to rule on sonething that m ght be a cl ose
question for the defendants and | et the Court of Appeals
determ ne both questions, given the definitive decision, prior

to requiring sonething that's going to cost mllions and
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mllions of dollars?

MR. WLDFANG Well, your Honor, | think in this case,
in particular, the answer to that question is no, for good
reasons, and let nme respond. The context of this case is that
t he defendants have, we believe, illegally conspired, in
violation of the Federal antitrust laws, to deprive
shar ehol ders of these subject conpanies of billions of dollars,
not mllions, billions of dollars of damages, and your Honor
mentioned the rule of prudence that many judges have foll owed
for many years, which is to actually err on the side of letting
cases develop a factual record so that if there is appellate
review, the Court of Appeals has sonething beyond --

THE COURT: | can see doing so with respect to maybe
specific transactions so alleged, but, on the other hand, |
have never heard of a conspiracy that's un-pled that just
says -- takes in every transaction for five years. | nean,
that's what you call kind of general pleading.

MR. W LDFANG  Your Honor, with all due respect, we
don't think we've pled general pleading. Let ne try to walk
the Court through why we think that's true.

THE COURT: So, which issue are you dealing with now?

MR. WLDFANG | was going to take preenption first,
but 1'lIl take it in whatever order you w sh.

THE COURT: kay. o ahead.

MR. WLDFANG But the factual background we're going
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to talk about really relates to both issues, because both
issues really are focused on what are the facts of the case,
but before |I |eave the NASDAQ case, let nme just show this
board, and we have copies for you.

THE COURT: D d this case go to the Suprene Court?

MR. WLDFANG No, your Honor. The defendants in that
case consented to a judgnent being entered against themin that
case, so there was no appellate review of that case, but the
exanpl e of NASDAQ I|'ll come back to this later, because it's
really a little bit out of the sequence | wanted to address,
but the argunent that defendants have made, which is this is an
overarching conspiracy, it's so broad, who could possibly
imagine that this is a case where a conspiracy could be all eged
and enforced and wor kabl e.

The NASDAQ case, and there's a copy of this in what |
just handed up to you, of this board. |In the NASDAQ case, the
Departnment of Justice alleged, and the SEC also alleged in
their parallel investigation, that there was a conspiracy by
t he NASDAQ Market Makers to fix the price on transactions
bet ween buyers and sell ers of NASDAQ stocks. Sone of the
defendants who are in this case were defendants in that case.
In that very case, the defendants cane in to the Departnent of
Justice and said, This case is inpossible, it's inplausible,
you can't possibly expect to prove it. Wat we found, though

and what the defendants ended up consenting to a judgnent on
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was - -
THE COURT: And in what court was this?
MR. W LDFANG In the District Court for the Southern

District of New York. There was a parallel or conpanion

private case before Judge Sweet as well, involving the sane
al l egations, which ended up settling for about a billion
dollars. It turns out there was a conspiracy involving 6,000

stocks and 500 market makers that |asted decades, probably over
30 years. The trade press in that case quoted participants who
admtted to the collusion, just like in this case, where we
have people in the trade press being quoted as admtting to the
anticonpetitive effects of this consortium bi ddi ng.

As | said, there were parallel investigations by the
antitrust division of the SEC, the DQJ opi ni on consent
judgnment. The SEC i ssued an order and report, both of which
we've given to your Honor. The civil class action settled for
$1.7 billion agai nst 37 defendants.

So, the point of this, your Honor, and then I'll get
back to the preenption argunent, the point of this is two-fold.
It is perfectly consistent with the antitrust laws for themto
be enforced in a case where there are also securities |aw
i ssues, and, secondly, it is not inplausible for there to be a
mar ket - wi de, many, three- or four- or five-year |ong
conspiracy. W've seen it tinme and tine again in antitrust

| aws.
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THE COURT: That nmay be so, but ny problemis, is that
only nine have been specifically alleged. So, assune what you
say is true, that there is this overarching conspiracy, it may
or may not be alleged. The argunent nmade was that it isn't.

MR. WLDFANG Well, your Honor, we describe in our
brief and in the conplaint the economc facts that we think
support the inference of conspiracy, and | should say that
we - -

THE COURT: Let nme be nore precise. You do allege
Wth nore particularity nine transactions. Wy should you go
forward if you haven't alleged with any particularity the
t housand ot her transactions that are not in your conplaint?

MR. W LDFANG  Your Honor, you' ve noved ne along a

little nore quickly than | had pl anned.

THE COURT: No. | don't want to interfere with your
argunent. Take your argunent however you wish, and |I'Ill just
keep quiet, but | just can't -- | see a distinction, at | east

between the nine, that are at |east alleged wth sone
particularity and sonmething that is very, very general, and why
shoul d you go forward on that?

VR. WLDFANG  Your Honor, let ne address it, and that
is nore of a Twonbly issue than a preenption issue.

THE COURT: That's right. Wy don't you go on the
Billing case first.

MR. WLDFANG Well, okay. I'll do it in whatever




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

60

order your Honor prefers.

THE COURT: Co ahead. However you w sh

MR. WLDFANG Let nme go to Twonbly, because | think
your Honor has a question that we, certainly, would like to
answer before we get further into it, and, again, we have
copies of these inthe 8 1/2 by 11 sheets we've handed up to
you.

We described in our brief and in the conplaint the
econom c evidence. This is a table taken froma report,
schol arly study, a paper done by Professor Mcah Oficer, who's
a professor at the University of Southern California who has
studied this very issue. This may be nore than your Honor
really wants to read today, but what we find particularly
interesting is that nowhere in the many words that were spoken
this norning was there any di scussi on about the econom c
evi dence.

And I et nme just sunmari ze what the econom c evi dence
is that underlies our allegations of the overarching
conspiracy. Professor Oficer |ooked at LBOs for the period
from 1984 to 2007. He found a nunber of interesting things.
One is, during the period fromthe end of 2003 to 2006, there
was a huge spi ke in the nunber and frequency of these club
deals. These are the deals that are the subject of our
overarching conplaint. Al nost none in prior years. Then, al

of a sudden, a big junp during that period of time, unexplained
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by the defendants as to why in those years all of a sudden
there were a huge junp in those kinds of deals. This is a
chart based on public information about the returns on these
club deals versus other deals. So, the bar chart that shows 27
or 28 percent here on the left are buyouts by strategic buyers,
that is, by a conpany who's in the business or a rel ated

busi ness that buys another conpany. The nost recent exanple,

at least that comes to ny mnd, is Delta Airlines buying
Northwest Airlines. Large premuns. For sol e-sponsored LBGs,
which is where a single, one of these defendants does an LBO on
its owmn, the premumis nmuch -- is slightly snaller.

Now, let nme explain what the premuns are. The
premuns are the increase in the offer price between the
announcenent of the initial offer or buyout offer and the end,
when the deal is actually consummated, and what this reflects
is, in these kinds of deals, what happens is there's bidding
rivalry. The first bidder will bid, say, $100, then another
bi dder will say, Wll, | think that conpany is worth nore, and
"1l bid $105. That bidding rivalry | eads to higher prices.
That's what the antitrust |aws expect fromthe participants in
t hese kinds of deals. Wat happens in Cub LBOs is there's
very little or no, none of that bidding rivalry, because they
engage in not just joint bidding, the collusion that we've
tal ked about in terns of individual bids, but also sham bids,

not bidding at all, co-opting managenent, things |ike that.
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So, here's another reflection of the econom c evidence
that shows that in dub LBGOs, these really |arge deals over
$2.5 billion, they consistently have a snmaller return by this
bi dding process. In their entire brief, all of the ten briefs
that they filed and the hour-plus argunment this norning,
def endants have not addressed this issue, and this is what the
case i s about.

THE COURT: Let ne ask you this: Wth respect to
those references you just made to the assessnent by this expert
and these other charts, are those specified within the
conpl ai nt ?

MR. WLDFANG They are referred to in the conpl ai nt,
your Honor, and the econom c evidence is described, and we've
put a ot of detail into the conplaint. |If your Honor would
like nore detail, we can, but |let nme enphasize that this
academ c paper was not sponsored by the plaintiffs. This was
an i ndependent effort by a professor, esteened professor at the
Uni versity of Southern California who investigated this hinself
and came up with this conclusion. Let ne return, your Honor --

THE COURT: Now, what is his conclusion, that LBGs,

t he purchase price is | ess?

MR. WLDFANG The conclusion is that these club bids,
which we think are a reflection of this overarchi ng market
conspiracy, consistently offer lower prices to the

sharehol ders, and, in this context, a low price is an
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anticonpetitively set price because of the collusion. Now, the
one thing the defendants have said about the economc --

THE COURT: 1Is there any evidence as to the collusion
except the consequence? Is it an inference that you're asking
a judge to draw, that if that's the conclusion is the inference
col | usi on?

MR. WLDFANG  Your Honor, again, this is what
antitrust cases are all about. They are about econom cs. The
def endants, the one thing they have said about the facts, the
econom c facts, is that your Honor should ignore things like
t he paper by Professor Oficer. That is not what the lawis.
The law in antitrust cases is courts are expected to | ook at
the economc facts. In fact, counsel referred this norning in
the Twonbly case to the econom ¢ conmobn sense. Returning,
again, to the NASDAQ case, one of the other simlarities
between this case and the NASDAQ case is, in the NASDAQ case,
it was simlarly an economc study by two professors, who
found, in looking at the trading data on the NASDAQ st ock
mar ket, this extrenely unusual factor, which was there were
al nost no trading in what they called odd-eighths. It was that
study which notivated the Departnment of Justice and the SEC to
| ook into this market, and what we found was consistent with
what the professors had hypot hesi zed, which is no expl anati on
other than collusion. And that is, basically, what Professor

O ficer has found in his paper. Now, is that enough to win a
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jury trial? Probably not, but it's certainly enough to get
past a Rule 12 notion. It is certainly enough to raise --

THE COURT: Well, let nme ask you again. The factors
that you refer to, are you saying that, although it's not
explicitly alleged, that those factors would warrant an
inference that there is collusion? |Is that what you're saying,
it's an inference?

MR. SHERVAN: Well, your Honor, we alleged directly
that there was col | usion.

THE COURT: But the facts are this type of materi al
that you' ve referred to and that, in itself, would require an
inference, would it not?

MR. WLDFANG Yes, and we think the inference -- you
know, in Twonbly, the Court tal ked about sort of noving the
needl e from possi bl e or conceivable to, you know, plausible,
and here we think we have noved the needl e far beyond
plausible. This is nore than plausible. I1t's certainly
enough, if you apply the Twonbly standard, to say this raises
enough questions in the Court's mnd that it's worth | ooking
into the facts and, as your Honor said, revisiting at sunmary
judgnent. You know, we think we're right. W think the facts
wi |l support our allegations. W think the inference that was
drawn by the economc facts is that there was, in fact,
collusion. Could we be wong? W mght be wong at the end of

t he day.
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THE COURT: But how nmuch noney is going to be spent?

MR. W LDFANG  But, your Honor, that is what judges
and juries and trials are about. The antitrust |aws represent,
as the Suprene Court has said repeatedly, the Magna Carta of
this country's economc policy. Courts are obliged to give
antitrust plaintiffs the sane benefits of the sanme doubts as
any other plaintiff. The fact that these cases are big and can
be expensive is a reflection of the fact that there are
billions of dollars that have been taken by the defendants from
our clients. So, the fact that it's a big and expensive case
is, certainly, sonething the Court should think about in terns
of managi ng the case, planning the case, all of that. The fact
that it's a big case doesn't affect the analysis that --

THE COURT: | don't nean big, | nean expensive, not
for me but for the parties. | nean, it's going to be mllions
of dollars, just discovery. You have to admt, there is a
di stinction in reading the conpl aint between the nine or five
transactions and the overarchi ng conspiracy.

MR. WLDFANG  Your Honor, | think I would not use the
word "distinction,” and, again, | return to the NASDAQ case,
because it's the closest case that | think is helpful for the
Court in thinking about this. In the NASDAQ case there were
512 market makers, think of 512 private equity firnms, over
three decades agreed to fix the price of every stock traded on

t he NASDAQ St ock Exchange. That woul d strike one as maybe
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sonmewhat i npl ausi bl e, but the econom cs supported the inference
of collusion, and, in fact, the facts turned out to support the
al | egati ons.

THE COURT: So, you're saying, in essence, within the
conplaint there are economc facts sufficiently alleged from
which a court can draw the inference that collusion is
pl ausi bl e?

MR. WLDFANG  Exactly, your Honor, and let ne refer
specifically, to where those are found in the conplaint, and,
again, you have in front of you a small exanple of this board.
This sunmari zes the facts that we've alleged in the conplaint,
not every fact but the ones that we think are nost deserving of
your Honor's attention this norning.

First of all, the market participants, just as in the
NASDAQ case, the market participants have admtted that there's
| ess conpetition in these deals. That is not a surprise. So,
in terns of the economcs, we've referred to the enpirical
anal ysis at paragraphs 48 and 58 and 198 to 199 of the
conplaint. W've referred to the corroborating data from
public sources at paragraphs 194 to 197, alternative rationales
that we think are inplausible that sone have offered,

di versification, financing, market sector. These are things
t hat sone have offered as reasons why one m ght think that
these prices are lower in these deals and those alternative

rational es are not plausible.
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The sudden increase in club deals, what we showed in
the prior board, the fact that the premuns in the club deals
are so nuch lower, the fact that in paragraphs 194 to 197 the
price-to-earning ratios in these deals are not what one would
expect. The result, the returns on sone of these deals are
enornous. A 308 percent return in one of these deals in 14
nmonths. That's the PanAntat deal. Looking, just for a nonent,
at that PanAntat, another one of the things about these deals
that don't seemto be plausible is, in that deal the w nning
bi dder cut the losing bidder in for 54 percent of the conpany.
Does that strike one as a rational econom c decision, that
after you' ve gone to the trouble of wnning the bid that you
woul d give away nore than half the conpany to the firmthat
| ost the bid? Qur conplaint goes through in exhaustive detai
and tal ks about all of these factors, and if you couple all of
those factors in the individual nine deals coupled with the
mar ket -wi de factors, which is the increase in the club deals
t hat seens unexpl ai ned, the market-w de average prem uns being
much less, if you couple the nmarket-w de data, the econom c
anal ysis, the lack of plausible justifications for these deals,
and marry up those facts with the nine deals that we have
specified, that is what gets us over the Twonbly hurdle.

This is not a case where we've just slapped | abels on
al l egations. This represents exhaustive analysis of the nmarket

facts and the conclusion, the inference and the allegation is
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that there was a market-w de conspiracy. Now, |et nme address
your Honor's --

THE COURT: Let nme ask you this: |If a notion to
di sm ss were denied, would the discovery relate to the nine
transactions or to every transaction in which these defendants
participated over the |ast five years or however |ong the
conpl ai nt al | eges?

MR. W LDFANG  Your Honor, let me answer that question
by, first of all, allaying the Court's fears that | think were
unduly raised by ny adversary about the size or the magnitude
of this. There are sonething |ike 36 of these deals over a 3
1/ 2 year period. This is not a thousand.

THE COURT: But if there were 36, why aren't they
al | eged?

MR. WLDFANG  Your Honor, | spent three years with
the Justice Departnent, and one of the huge advantages of being
in the Antitrust Division of the Justice Departnent is we got
to do pre-filing discovery. W could search CIDs, we could get
evi dence before we had to file a conplaint. Private plaintiffs
don't have that luxury. W have to file a conplaint that we
are confident in that we can prove. W have confidence in the
overarchi ng conspiracy, we have confidence in the nine deals
being a reflection of that conspiracy. It nmay be that there
are other deals where we will get to that |evel of confidence,

| don't know.
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THE COURT: But let ne ask you, | accept what you're
saying, just at least for the sake of this question, but assune
you're right. Does that nean that someone can cone in and
pl ead, with some particularity, nine transactions and be able
to go into 27 others?

MR. W LDFANG  Your Honor --

THE COURT: | mean, you have to say it's unique
pleading. In nost civil, even in civil cases, you don't see
that type of pleading. Definitely you don't see it on the
crimnal side, but on the civil side it is sonewhat
extraordi nary.

MR. WLDFANG  Your Honor, you indicated earlier that
you haven't had a | ot of experience with antitrust cases, and |
think if you had had nore of those cases in front of you --

THE COURT: That's true, but nobody has, because we
don't have that many, but |'ve had sone. But | know this.
|'"ve had a | ot of experience with pleading, and | have to admt
| have never seen pleading that is sought here. |'mnot saying
you're wong, but |I've never seen it in any type of civil case.
You have to plead with sone specificity --

MR. WLDFANG  Your Honor, we think we have.

THE COURT: -- and that's what bothers ne and worries

MR. WLDFANG Well, your Honor, wth respect to the

overarching conspiracy, | think if you |l ook at the paragraphs
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of the conplaint | just described on that board that tal k about
t he econom c evidence, there's an old jury instruction,

| ooked for it last night and I couldn't find it, but a jury
instruction that basically said to the jury, in | ooking at
circunstantial evidence, you know, you can follow the
footprints in the sand.

THE COURT: There's no doubt, but |I'm not concerned
with that, 1'mconcerned with the pleading.

MR. WLDFANG Right.

THE COURT: |Is there anything in there relating to the
other, what is it, 27 transactions?

MR. W LDFANG  Your Honor, we have not pled the
i ndi vidual other transactions at this point. W have all eged
what we think is this market-w de conspiracy. W think it is,
certainly, possible that we will find, in the course of
di scovery, evidence that supports an allegation that there are
others besides the nine that are a reflection of that
conspiracy. That is an issue that we wll cross that bridge
when we get to it. You know, the Departnent of Justice --

THE COURT: Hey, | understand that you're sincere
about it, and maybe it's true. |1'monly concerned with | egal
pl eadi ng, that there has to be sone specificity with respect to
the other 27 in nost cases that |'ve ever heard. |Is there
anything relating to the so-called other 27 in the conplaint?

That's what we're concerned with, the allegations in the
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conpl ai nt, not your evidence.

MR. WLDFANG One of ny coll eagues handed ne a note
remnding nme that | should have said this earlier. This
econom ¢ data includes all those other -- these are averages of
all of the LBO deals, all the 36, not just the nine. There is
mar ket -wi de data that is in the conplaint that we referred to
that is the data that supports the inference of this
mar ket -wi de col lusion. Another fact -- we have this kind of
data in the conplaint as well, but another fact that junps out
at you is in 24 years there were 59 club deals. Two-thirds of
them nore than two-thirds of them happened in just four years.
There's no expl anati on, and what Twonbly says is you | ook at
both the allegations and the reasonabl e inferences fromthose
al |l egations, and what are the other reasonable inferences? And
here the econom c data does not support the inference that this
was beni gn, non-collusive conduct.

THE COURT: Assunme what you say is true and there's 36
transactions, but it's not limted to those 36 because those
ot her 27 are not nentioned. Wy couldn't it be 500 other
transactions? Wat's going to control this discovery?

MR. WLDFANG Well, your Honor, your Honor wll
control the discovery.

THE COURT: No, no. | don't know what the other 27
are. Are they nentioned within the conplaint?

MR. W LDFANG We've not enunerated themall. | f that
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is a defect you think we should renedy, we can do that.

THE COURT: Well, I'"mjust asking you. You tell ne
there's 27 transactions that are not alleged but find support
by inference in allegations, but | don't know what those 27
are, and since they're not naned or set forth anyplace in the
conplaint, there could be a lot nore than those 27, and howis
a judge going to rule on questions of discovery?

MR. WLDFANG Well, your Honor, again, in antitrust
cases these issues of line drawing in discovery are always an
i ssue, but here we've proposed a clear line in our conplaint,
and that is we alleged that these, the deals that we think are
subj ect to the conspiracy are those deals that are above $2.5
billion in size. That is an objectively verifiable set of
deal s.

THE COURT: Over a certain period of tine.

MR. WLDFANG. Over a certain period of tine. So,
that's the boundary that we have defined of the market for
t hese deals, and, so, it's not going to be 500, it's going to
be 30-sone at the nost, and, again, | don't think at this point
your Honor shoul d be concerned that that's going to really
change the magnitude of the case. The case is about a
mar ket - wi de agreenent, and the reflections of that agreenent,
the effect of that agreenent may be seen in nine deals, may be
seen in twelve deals, nmay be seen in sonme other nunber of

deal s, but we have an obligation, as |awers for the class, to
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seek evidence on deals that we think have inpacted the class.
We al so have an obligation not to expand the case beyond what
we think we can prove, and, so, we've started with the nine
deal s that we have confidence we can prove. It may be that
there are others.

THE COURT: So, why shouldn't | let you go forward
just on those?

MR. WLDFANG Well, your Honor, | think that's a
gquestion of staging discovery, and it nay be, and you've
started down that road with the result of the Rule 16
conference, putting sonme |limts on discovery, and it may be
that it makes sense to | ook at sone subset of the other deals
to see if there's sone reason to go down that road. |'ve been
in cases where the Courts have said, Okay, well, there are
t hese other markets over there, and you' ve said that, you know,
t hose m ght be conparabl e markets, you want to do di scovery,
let's start with one or two and see what this discovery
di scl oses before we open up everything. So, | think these are
things that the parties, with the Court's assistance, can
manage in a case like this. This is not a matter of opening
Pandora's Box and letting everything fly out. These are
manageabl e i ssues.

But the real question on Twonbly is, have we noved
that needle fromconceivable to plausible? And the detail that

we have in our conplaint, coupled with the econom c evi dence
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and the lack of plausible defenses at this point, and in the
fact that the defendants haven't offered any of those in their
ten briefs or in their argunents this norning --

THE COURT: Well, we haven't reached the defense.
This is a technical argunment on notion to dism ss. Defenses
need not be raised at this tine.

MR. WLDFANG R ght, but they put that in issue by
raising the Twonbly defense. They are saying that the
i nference of collusion is outwei ghed by other inferences.
That's what they put in issue when they make a Twonbly notion
and other than just saying it could be benign, they haven't
of fered anything in specific as to why this econom c evi dence
is refuted by sone other evidence that undercuts the inference
of collusion that is plainly driven by the econom c evi dence.

| f your Honor has other questions about Twonbly, | can
address those; otherwi se, | was planning to go back to where
t hought I would start, which was preenption.

THE COURT: Al right. Go ahead. You can go back.

MR. WLDFANG  Your Honor, in the argunent this
nor ni ng on preenption, counsel sort of started at the end
rather than at the beginning of the analysis. Defendants
argue -- first of all, they start by m sstating what we think
the |l egal standard is, that at page 3 of their Omibus Meno
they say the lawis a plaintiff cannot sue a defendant for

antitrust violations based on conduct that is subject to SEC
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regulation. That is just plainly not the law. The lawis set
forth in a series of four Suprene Court decisions, beginning

with Silver, Gordon, NASD and Billing, and the standard is not

if sonme regul ation touches on sonme conduct that that neans the
antitrust laws are preenpted. |If that were the standard, then
vast swat hs of the econony woul d be exenpt fromthe antitrust

| aws, and that's not what the Suprene Court has said.

What the Suprene Court has said, with crystal clarity,
inall four of those cases, is that, first, repeals by
inplication of the antitrust |laws are disfavored. The first
obligation of a court is totry to determne is there a way to
give effect to both the regulatory regine and the antitrust
| aws, because, by enacting sone regul atory regine, presunably,
Congress thought that regulatory regime was inportant, but
Congress has also said the antitrust laws are inportant. The
Suprenme Court, as | said earlier, has said the antitrust |aws
are the Magna Carta of our economc policy. So, what the
Suprenme Court has said nowin the four cases that address this
issue is, to the Court, it's disfavored. Repeal by inplication
of the antitrust laws is disfavored. A court is obligated to
try to find a way to see if you can enforce both, and the
NASDAQ case is a perfect reflection of that policy, where the
Antitrust Division and the SEC had parallel investigations. W
met weekly with the folks at the SEC in that case, and that's

because there was no conflict between the antitrust | aws and
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the SEC requl ations. The Suprene Court has said that the only
case where a court should find repeal by inplication of the
antitrust laws is where there is a clear repugnancy between the
regul atory reginme and the antitrust |aws, where the conflict is
so serious and so clear that the Court nmust find that one has
to give way to the other. W are not at that point, your
Honor .

Let ne talk a little bit about the Billing factors,

and |l et me make reference to the chart that ny coll eague used,

the Billing preenption analysis. There's little about this
chart that's actually correct, | hate to say, but if you | ook
at question nunber 1, the standard in Billing is not is the

conduct central to the proper functioning of capital markets.
The question is, is the conduct squarely in the heartland of
SEC regul ation? And you don't even have to go beyond that
factor, that question, to find that the answer is no. There is
no suggestion anywhere in the papers fromthe defendants or in
the regulations they cite that the conduct that we are
attacki ng, which is the market-w de market division, a per se
Section 1 violation of the Sherman Act, nowhere is that said in
the regulations to be central or at the heartland of the SEC
regul ati ons, and, so, you don't get even past that question
nunber 1.

Your Honor asked a question about, well, could the

shar ehol ders here, do they have a Federal securities cause of
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action? And the answer is really not. The cases you will hear
about - -

THE COURT: The representati on was nmade that your
proper cause of action, you' re only here under antitrust
because of the treble damages.

MR. WLDFANG  Nothing could be further fromthe
truth, your Honor. This is an antitrust case because the
antitrust cases provide the only appropriate renmedy for this
conduct. The securities |aws do not provide an appropriate
remedy. You will hear in a bit in the rel ease argunent from ny
col |l eague, M. Mtchell, about the cases where sone of these
deal s were challenged at the tine. Those cases were brought in
state court under state | aw precisely because the securities
| aws, the Federal securities |aws, do not provide a renedy for
the kinds of conduct that we are alleging here. So, it may be
that, by sonme stretch of sone regul ation, sone etherea
argunment that the SEC coul d do sonething about this, but that's
not what the standard is. The standard is, is there such a
serious conflict between the securities regulations and the
antitrust laws that the Court has to put itself in the shoes of
Congress? Because that's really what the defendants are
saying. Wen they say to a court, W want you to say that
antitrust laws do not apply, they are saying to the Court, You
have to put yourselves in the shoes of Congress and deci de

woul d Congress want the antitrust laws to apply here or not.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

And the reason the Suprene Court has set the bar so high in
inplied preenption cases is, the Suprene Court doesn't |ike
putting judges in that position, to have to deci de what
Congress would do, and, so, the bar is a court has to find
cl ear repugnancy, and we do not have that here.

Wth respect to the second factor, does the SEC have
authority to regulate, the SEC has authority only in the nost
general sense to regul ate the conduct at issue here.
Basically, it's disclosure requirenents, it's not other kinds
of regulation, and, in fact, these defendants have desi gned
their businesses to avoid regulation. The General Accounting

O fice, now called the Governnent Accounting Ofice, recently

78

rel eased a report on activities of LBO firns, and, again, your

Honor, | apol ogi ze for the bul k of the paper here, we're not
going to ask the Court to read all of this, but the Governnent

Accounting O fice was asked by Congress to look into this

mar ket for LBGs, and one of the observations they nade on page

6 of their report in their overviewis, they had done their own

econom ¢ analysis, and they didn't, necessarily, get right to

t he point where Professor Oficer did, but they said, Qur

results do not rule out the possibility of parties engaging in

illegal behavior, such as collusion, in any particul ar LBO
They then make reference to the fact that the Justice

Departnent Antitrust Division is investigating this conduct,

and then here's the paragraph | really want to focus your Honor
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on, the first full paragraph on page 6.

Because private equity funds and their advisors,
private equity firnms, typically claiman exenption from
registration as an investnent conpany or investnent advisor
respectively, SEC exercises limted oversight of these
entities. Private equity funds generally are structured and
operated in a manner that enables the funds and their advisors
to qualify for exenptions fromsone of the Federal statutory
restrictions and nost SEC regul ations.

Not only are these firns structured to try to avoid
regulation. The deals are to try to avoid regulation. These
deals are taking publicly traded conpanies that are subject to
extensive SEC regul ation, taking themprivate and, yet, the
result of that is even less regulation. So, you' ve got very
lightly or thinly regul ated conpani es taking public conpanies
private, and they are now claimng that sonehow regul ati on
shoul d stand as a bar to enforcenent of the antitrust |aws.
Your Honor, that's just not what the Suprenme Court has said in
t hese four cases.

Wth respect to the third question posed by Billing,
and, again, the questions posed by Billing were sinply for the
pur pose of helping a court answer this question of is there
cl ear repugnancy between the two regulatory regines. So, the
third question is, does the SEC actively regulate? Well

again, that's, | think, a m sleading paraphrase. Wat the
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Suprenme Court in Billing found was, in the conduct all eged

t here, and, again, we have to focus on what is the conduct
that's being alleged there the conduct that was alleged to be
violative of the antitrust |laws was regulated in very fine
detail by the SEC. The Suprene Court in Billing said the SEC
regul ated essentially all of the conduct of the defendant
underwiters in that case, and that's why the Court proceeded
to the fourth question. |If you can't answer the first three
guestions yes, you never get to the fourth question in a
Billing anal ysis.

So, we've got |imted regulation of these entities by
the SEC. It's not in the heartland of the SEC regulation. No
one has clainmed that horizontal per se market division
agreenents are in the heartland of the SEC regul ati on of these
entities, and the regulatory authority extends only mninmally
to what these conpanies do. So, we just don't get to that
fourth question, but even if we did get to the fourth question,
there is no denonstration by the defendants here of any
particular conflict that's going to arise in this case.
There's no conflict between the SEC rules and the antitrust
| aws, because |I'msure, if asked, the SEC woul d say, W don't
favor market division agreenents.

And that gets ne to another point, your Honor. In
this case, we know, fromthe public record, that the antitrust

division is investigating this conduct.
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THE COURT: Wy should we have parallel -- to use the
term"parallel actions,” why need there be a private action, if
the antitrust division is conducting an investigation into this
area?

MR. W LDFANG Because, your Honor, the antitrust
di vi si on does not provide a renmedy to injured parti es.

THE COURT: No, but if a decision is rendered would
t hat not make your job easier?

MR. WLDFANG. It mght very well nake our job easier
but, just as in the NASDAQ case, there was a third, a parallel
civil case at the sane tine the DOJ and the SEC were
i nvestigating. Judge Sweet had a class action representing all
the cl ass nenbers who had bought or sold NASDAQ stocks. The
Suprene Court has been clear that the private renmedy under the
antitrust laws is an inportant deterrent, and, so, courts are
very reluctant to stay, for exanple, private enforcenent of the
antitrust laws, and the only rare case where that is done, your
Honor, is where there's a Grand Jury sitting and a judge wants
to sort of wait so there's not the risk of tainting the G and
Jury process. W don't have that here, your Honor.

But the inportant point is, unlike in Billing, where
the SEC filed an amcus brief at the District Court in Billing
urgi ng preenption, here we don't have that. The SEC is not
here asking your Honor to preenpt the antitrust |aws because

they fear that there will be sone interference wth what
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t hey' re doi ng.

THE COURT: Are they aware of the case?

MR. WLDFANG |I'msure they are, your Honor. |'m
sure they are. Qur case was nentioned in the GAO report, so
have no doubt that the SECis aware of this case.

Your Honor, all of these things add up to a finding,
we think, that preenption is just not appropriate and probably
wi Il never be appropriate in this case, but certainly on the
pl eadings that are in front of your Honor, the defendants have
failed in their stiff burden to show that there is a clear
repugnancy between the mnimal regulatory regine that's at
i ssue here and the antitrust | aws.

Your Honor, let me go back, briefly, to the issue of
t he overarching conspiracy versus the nine deals, and | want to
make sure that we're clear on this.

THE COURT: That issue has given ne sone pause all the
way t hrough, because, just ny experience in pleading, to ne
it's unusual. That's all I'msaying, it's an unusual manner of
pl eadi ng.

MR. WLDFANG Well, your Honor, antitrust cases tend
to be unique sets of facts. Sone are easy, sone are hard, sone
are conpl ex, sone are sinple. This happens to be a conpl ex
one, but we've pled what we think is nore than adequate det ai
about the overarchi ng conspiracy.

THE COURT: Let nme ask you this question. Again,
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assune | accept your argunent on Twonbly, assune | believe that
there are sufficient allegations fromwhich an inference can be
drawn that an agreenent has been sufficiently alleged, even if

| were to go that far, I'mstill very, very worried about going
beyond the nine transactions in discovery at this stage. This
bot hers ne, because | don't know or the defendants m ght not
know what transactions we're tal king about. How can di scovery
be controlled in a reasonable manner if | were to go in
accordance wi th your argunent?

MR. WLDFANG  Your Honor, certainly recognizing that
your Honor's concerned about that, | think what woul d nmake
sense is for the parties to try to work out a discovery plan to
try to do the discovery that we think is necessary at this
stage. |I'msure there mght be sone disputes as to the scope
of that discovery, but, again, in ny experience in these
conpl ex cases, it often nmakes sone sense to stage di scovery to
try to see what's out there, and I don't want to concede too
much at this point, but it nay be that we do the discovery of
the nine deals, |look at what that discloses, then pick a few of
the other deals, see what that discloses. Your Honor has many
tools available to nmake sure that discovery is nanaged in a
sensi ble way, and we're willing to abide by whatever the Court
deci des on that, but the fear of a big case, and |I know,
sitting on that side of the bench, it can | ook |ike what am!|

getting nyself into.
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THE COURT: Let ne tell you, that doesn't even bother
me. | nean, it's the obligation on the parties and the noney
that's going to be expended. |[|'ve got to be here. What
difference does it nmake if it's a big case or a small case?

MR. W LDFANG. And, your Honor, we're hoping to be

here with you. 1It's a fact --
THE COURT: |I'mreally, in a sense, worried about the
parties, especially all of them even the plaintiffs. | nean,

if you cone up with nothing after expending that type of noney
and all the tinme and effort, it's --

MR. WLDFANG We're very confident, your Honor, that
we're going to be able to show you evidence that is going to
get us to a jury, and |I've been doing antitrust cases for 30
years. They're all unique, they present various difficulties,
but the econom c evidence here is so conpelling that, just
speaking for nyself, | would be surprised if we don't find the
evi dence that we think we're going to find.

THE COURT: No, but ny point is howis it limted? At
least, if | were to go with the plaintiffs howis it going to
be limted, howis discovery going to be limted, at |east at
t he begi nni ng?

MR. W LDFANG  Your Honor, what we woul d suggest the
Court do is deny these notions, order the parties to develop a
di scovery plan, bring it back to you within 30 days. If we

can't agree, your Honor can inpose those limts that you think
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are appropriate on discovery at this stage, and we can take it
in steps. That's often done. You know, that, itself,

soneti nes has sone inefficiencies about it, but courts, you
know, do that kind of thing. But the nodern electronic

di scovery is, in sone ways, a lot nore efficient than the old
days, where you had to produce boxes and boxes of paper. There
are ways to produce information electronically that can be done
very quickly, relatively inexpensively, and those things can be
utilized very quickly. So, that's what we would think your
Honor should do with this case.

THE COURT: | have anot her question before you | eave,
that is, with respect to the releases, | know we haven't heard
argunment on them but three transactions have been rel eased,
and sone of the parties nanmed here are only nanmed in those
rel eased transactions. Wat's your rationale for keeping those
parties in the case?

MR. WLDFANG  Well, your Honor, | think that question
mai nly goes to issues that were going to be addressed by ny
col | eagues, but let nme answer the --

THE COURT: Al right. That's all right.

MR. WLDFANG But the broad answer is, in antitrust
law, all of the conspirators are jointly and severally liable
for all of the damages. So, if we prove our overarching
conspiracy claim the fact that one party has been rel eased

fromone deal, if we can show that they were a conspirator in
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t he broader conspiracy, then they are still |iable, and we,
certainly, think we can do that, but the nore detail ed answers
to that, the rel ease question, I'll |eave to ny coll eagues.

THE COURT: Al right.

MR. W LDFANG  Your Honor, let me conclude, again, by
just making clear, if I haven't already, that you asked
guestions of ny adversary about are the plaintiffs chall enging
the individual deals or only the overarching conspiracy. W
chal | enge the individual deals because they are a reflection,
an effectuation of the overarching conspiracy. So, | didn't
want your Honor to be confused by what are we sayi ng about
those deals. Those deals we think are a part of conspiracy
that is larger than the individual --

THE COURT: That it is the overarching conspiracy
which is the main cause of action and the deals are reflections
or indications tending towards proving it.

MR. WLDFANG For exanple, your Honor, in the NASDAQ
case, anong the 6,000 stocks whose transaction prices were
fixed were Mcrosoft, so the price fix on Mcrosoft was it
wasn't just a price fix on Mcrosoft, it was this market-w de
price fixing agreenment, the effect was to fix the price of
M crosoft's transaction prices on NASDAQ as well as the other
t housands of stocks as well. W only have, you know, a few
deal s, certainly not thousands of stocks, but that's the way

this overarching conspiracy applies.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

87

Anot her case I'll nention to your Honor, there have
been a nunber of published opinions by Judge Hogan in the
District of Colunbia involving the vitamns cartel. The
vitamns cartel is the |argest, nost serious cartel ever
prosecuted in the United States. It involved 20-sone
conpani es, hundreds of products of vitam ns over the entire
world. It is sinply not true that these big conspiracies are
i npl ausi bl e. They happen, unfortunately, with sone reqgularity,
and this is one that we think deserves to be chall enged.

Thank you, your Honor.

MR. PRRMS: May we have a few nonents for rebuttal
your Honor, to respond?

THE COURT: Sure. This is on Twonbly?

MR PRIMS: I'll address the Twonbly issues. Your
Honor, as you can hear fromthe argunent that was just
presented, plaintiffs have alleged, continue to, want to allege
and cannot get away fromthe overarching conspiracy. Counsel
for the plaintiffs couldn't even identify how nmany transactions
woul d be covered by that, and if the Suprene Court in Twonbly

THE COURT: | thought he said 36

MR PRIMS. Wll, he changed the nunber a couple of
times, and, by our count, it's twice that. So, there's no
indication, there's no record in the case of even how nmany

transactions the Court would be opening up in allowing this
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case to go forward on, but the nore inportant issue is, even
with regard to the nine or the five, the only thing that the
plaintiffs have alleged, what they've tried to allege but
fail ed because there's no facts in the conplaint, is sonething
tying themtogether. There is not an allegation, and none was
cited, that ties those nine transactions together.

THE COURT: Well, the only thing | can see is that
some of the parties are nanmed in nore than one

MR. PRRMS: But, your Honor, that hits on a critical
poi nt, from our perspective.

THE COURT: Just for an exanple, let's take -- well,
let's take TPG It's in the Neiman Marcus transaction and it's
in SunGard.

MR. PRRMS: kay, and there's not an allegation in
the conpl aint that suggests that TPG s involvenent in either of
t hose transactions had anything to do with the other. There is
no allegation of a quid pro quo across transactions, there's no
facts to support the notion that TPG won either of those
transactions because it had an agreenent, the neeting of the
m nds that has to be alleged under Twonbly with any of the
ot her defendants.

THE COURT: Hi's argunent, though, was that it's by
i nference fromthe econom c conditions or events all eged,
namely, a court can reasonably draw the inference that there is

col | usi on.
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MR. PRRMS: Let nme address the econom c evi dence.

THE COURT: And | think that was his main --

MR PRIMS: Right.

THE COURT: | don't know whet her he conceded, but |
think it's based on the economc factors alleged fromwhich it
can be drawn reasonably that there was col |l usion, because,
ot herwi se, the events woul d not have occurred.

MR. PRIMS: Your Honor, let nme address that head-on,
because the economc, the so-called econom c evidence that the
plaintiffs have put up on these charts does not support and
doesn't claimto support the allegation that there is collusion
across transactions. The only thing the article said, the
Oficer article that plaintiffs rely on, is that in bids where
there were joint bids, in transactions where there were joint
bi ds, we see lower premuns. The article never, ever said, and
plaintiffs have not clainmed that that article ever said that
it's supportive of a theory of overarching conspiracy that ties
transactions together. That allegation doesn't exist.

THE COURT: He did say that, but what inpinged on ny
mnd was that, when there is joint bidding, the price is |ower,
and if there had been conpetitive bidding it should have been
hi gher .

MR. PRRMS: Your Honor, that may or may not be the
case, but if the Court turns to page 36 of the conplaint, where

the plaintiffs identify the prem uns on the nine transactions,
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in five of the nine transactions, the premuns alleged are
hi gher than the industry average that plaintiffs say set the
benchmark. So, in nore than half of the nine transactions,
there's a higher premum and when the Suprene Court --

THE COURT: So, what do you say the so-called economc
evi dence, as alleged, reflects?

MR. PRRMS: It reflects conflicting information that
IS not suggestive of any pattern or agreenent whatsoever. In
fact, the article that the plaintiffs depend on, the authors in
that article say explicitly, they stress, that's their word,
"we stress,” and this is on page 5 of the article, that they
| ack direct evidence of collusive behavior, that's a quote,
and, quote, cannot conpletely rule out the possibility that
unobserved factors explain our findings. So, on the face of
the article they say, W don't have evidence, which is what the
Suprenme Court suggests needs to be alleged to nake a pl ausi bl e
agreenent. The article that's relied upon doesn't support the
overarchi ng conspiracy and, so, what we would be left with are
five distinct transactions, and | want to address those in one
m nut e.

One other thing | wanted to alert the Court to, is
that in the GAO report that plaintiffs just provided to the
Court and to the defendants, the GAO said, this goes to the
econom ¢ evi dence point, In analyzing 325 public-to-private

LBGs done from 1988 to 2007, GAO generally found no statistical
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indication that club deals in the aggregate were associ ated
with | ower or higher prices paid for the target conpanies.

This is the first page of the report that you were just handed,
right beneath the cover sheet. This is the plaintiffs'
econom c evidence. No statistical indication.

So, now we've seen in the pleadings, as all eged, even
with regard to these nine, we have premuns that are higher
than the industry average for the transactions, we have their
own government report saying there's no statistical indication,
we have an unpublished article by a business professor fromthe
University of Southern California, unpublished, which says on
its face, W didn't find any evidence of coll usive behavi or,
and, in any event, doesn't support an overarching theory, and
that's what we're going to go forward on di scovery on, that
slima read? |It's exactly what the Suprene Court said we
shoul dn't do.

Now, with regard to the -- if we |look at the five
non-rel eased transactions, your Honor, by our count, those
woul d be SunGard, Nei man Marcus, Kinder Mrgan, M chaels Stores
and PanAntat. Let's |ook at the Neiman Marcus transacti on.

THE COURT: \What do you have? Kinder Mdirgan, Mchaels
Stores, Neinman Marcus, PanAnfBat and SunGard.

MR. PRRMS: Yes. Now, again, we start with the basic
poi nt. \Watever conplaint the plaintiffs nmay have about the

bidding in these transactions, the conplaint is not that
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bi dding in any one of themwas affected by any other. They
just ook at the transaction and say we don't |ike one aspect
of this transaction. Neiman Marcus, the problemw th Nei man
Marcus, they say, is that the parties joined into these bidding
groups and resulted in a lower premum The GAO report, the
one that plaintiffs handed to your Honor a few nonents ago, on
page 82, for the record, says -- this is how the Nei man Marcus
transaction got going -- seven private equity firns responded
to managenent's request for conpanies that were interested.

G ven the size of any potential buyout transaction, the Board
asked CGol dman Sachs to arrange the bidders into teans or cl ubs,
as they are sonetimes known, to make joint offers.

I n Nei man Marcus, one of the allegedly conspiratori al
transactions, in materials that plaintiffs have now provided to
the Court on our Motion to Dismss, the Governnment of the
United States says that the board of directors of Neinman's
asked for the joint bids. How could that possibly be
consistent with collusion anong these 17 different defendants?
It doesn't make any sense at all

And with regard to the nine transactions or even the
five non-rel eased ones, there are different groups of buyers
and bidders in all of these transactions. So, it's conpletely
i npl ausible to think that in one transaction, if a bidder
doesn't show up in another one that they are in any way

connected. There's not even parallel conduct across these
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transactions. So, there's no reason to infer that, because TPG
won one auction, that it did anything inappropriate in another
one.

THE COURT: Well, couldn't there be, let's say just
one transaction, couldn't there be a collusion between Bain and
Bl ackstone in the Mchaels Stores transacti on?

MR. PRRMS: Your Honor, if we're down to that --

THE COURT: No, but --

MR. PRRMS: -- if we've gotten away fromthe 70
transactions, even the nine they don't link up, is there
collusion in one transaction? Then we are right into the
Fi nnegan case, which is the Second Crcuit case. During the
break I highlighted a copy for your Honor. If | can approach
For the record, Finnegan is a Second Circuit decision from
1990, and on page 826, the Court, the Second G rcuit, where
nost of these nergers and acquisitions take place, describes
what happened on the | eft-hand side of 826

In March 1988 Federated was put into play, that is,
offered for sale to the highest bidder, and a battle for its
control between Macy's and Canpeau began. At first, the rival
bi dders pushed up the price of Federated stock. In April 1988
it dawned on the contestants that constantly raising the price
of the target conpany was econom cal ly di sadvant ageous for
them They allegedly reached an understandi ng under which

Macy's agreed to wthdraw its latest bid and all ow Canpeau to
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acqui re Federated. In exchange, Canpeau agreed to permt
Macy's to purchase two Federated divisions. The difference
between the 73.50 a share ultinmately paid and the 75.51

wi t hdrawn bid amobunted to about $172 million.

Now, in this Finnegan case we have a fact pattern that
is just like at least three of the five non-rel eased
transactions, okay? In Neiman Marcus the claimis that two
conpani es decided to stop bidding and they've thrown the | abel
"sham on it. There's no facts to suggest it was a sham they
just say it was a sham Even if that were true, and even if
there were facts to suggest it was a sham Finnegan hol ds, the
Second Circuit, that that claimis preenpted because this is
the type of joint bidding activity that the SEC regul ates and,
in certain instances, allows. So, they can't end up with just
| ooki ng at one individual transaction and saying there's
collusion in that transaction, because we're | ooking at all
publ i c conpani es, and once bi dders cone together, for whatever
reason, valid or invalid, to buy a public conpany, it's
preenpted under this Finnegan decision, because the SEC wi ||
control it, and all these facts are disclosed, all the joint
bids are all disclosed. So, that's why they don't want to be
there. They have to get this gl obal overarching conspiracy,
and even with regard to the nine or the five, there's no
factual allegation connecting any of themtogether.

And that's really critical for us, because there are
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di fferent groups of defendants in different transactions, and
if the case goes forward on a handful of them under
plaintiffs' theory we're all still in the case, even though
sonme of the defendants didn't bid on any of them because we're
all part of this overarching conspiracy. So, it's going to
create all kinds of problens on plaintiffs' own theory, and |
think, for the reasons |I've shown your Honor, that the economc
evidence is not nearly as conpelling. |In fact, plaintiffs have
given the Court at least three different papers today which
suggest that there's absolutely no connection between the
bi ddi ng, cl ub bidding and outcones, that it's not justified
under Twonbly to go and allow all of this massive di scovery,
which brings me to nmy final point and then I'll sit down.

In Twonbly, I"mgoing to read a quote fromthe
di ssent, because it sounded awfully like what M. WIdfang said
for the plaintiffs, Justice Stevens' dissent. This is on page
24, for the record. To be clear, if | had been the trial judge
in the case, | would not have permtted the plaintiffs to
engage in massive discovery based solely on the allegations in
this conplaint. GCkay. Stevens said, |I'd let the case go, but
| would control discovery the way your Honor was asking, you
know, would that be doabl e.

He said, Respondents proposed a plan of phase
discovery limted to the existence of the alleged conspiracy

and class certification. Wether or not respondents' proposed
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pl an was sensible, it was an appropriate subject for
negotiation. That's exactly what plaintiffs' counsel just
suggested, let us negotiate it out, we'll come up wth a
reasonable plan. On the slide | handed your Honor when | nade
my opening argunent, the majority, 7 to 2, rejected that
proposal, saying, Don't do that, we can't control it. |In cases
like this, the discovery will be massive, even if Iimted to a
few transactions, because they're still going to be searching
for this overarching conspiracy, and the nore sensible result
is the one your Honor, | believe, started with plaintiffs’
argunment, which is, there's so little here to go on, doesn't it
make nore sense to dismss it and et a Court of Appeals take a
|l ook at this, if they're going to pursue it, than going through
this massive, massive discovery to find out where we are now,
which is there's no facts all eged of an overarchi ng conspiracy.

Unl ess the Court has any nore questions, that's all.
Thank you.

THE COURT: Al right.

MR. SHERMAN.  Your Honor, just a few words on the

preenption. | know we've been sitting here a long tine, so
"1l make a prom se that a | awyer should never make. ['IIl try
to be brief.

| want to start with where M. Prims ended, which is
the Court began with M. WIldfang with a prudent question. If

it's a close call, why shouldn't | dism ss rather than going
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through all the massive costs? W agree, obviously. W don't
think it's a close call. On the preenption, it's clearly the
right thing to do, because the vast weight of authority says
that in the circunstances you have before you, the clains are
preenpted, and | listened to M. WIdfang, and he brought up

t he NASDAQ Market Makers case. That was the case that he
mentioned with respect to preenption. | was surprised,
because, to ny know edge, no claimof preenption was nade in
that case. As | read the case, there wasn't an SEC regul ation
involved. In any event, it's not support for the notion of no
preenption here, since, to ny know edge, preenption wasn't
clainred. M. WIdfang nentioned the Suprene Court | anguage
about clear repugnancy. | agree it's in the cases. Wat he
didn't tell you about the cases is how they cane out. They
didn't allow the cases to go forward. They found preenption
for the very reason that it should be found here. M. Prims
gave you -- in fact --

THE COURT: Let nme ask you this question with regard
to the preenption issue. The SEC has strong jurisdiction over
public conpanies, but its jurisdiction over private
transactions is less. You would have to admt that.

MR. SHERVAN: Agreed, but private transactions aren't
at issue here, your Honor. That's the point. Al the
transactions at issue here have to do with publicly held

conpanies. They're all within the SEC s jurisdiction, and they
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all are regul ated by the regine that the SEC has set up.

And, in fact, since M. Prims gave you a copy of
Fi nnegan, | wonder if | could ask you to turn to page 831
because in the Finnegan case the Court dealt with | think the
very question or the issue that the Court is asking ne, and if
my copy is the sane as M. Prims' at the top, Finnegan asserts
that, The SEC is without authority to regul ate agreenents
between rival bidders such as Macy's and Canpeau, because the
SEC is only enpowered to regulate in the area of disclosure.
This assertion m sperceives the scope of that Federal agency's
power. The Court goes on to say further down the page, That
t he SEC has chosen not to prohibit agreenents between rival
bi dders as fraudul ent or mani pul ative practices, once
sharehol ders are properly infornmed of them --

THE COURT: Wiere are you readi ng from now?

MR. PRRMS: The Court's copy is slightly different
fromthe one you have.

MR. SHERVAN: Ch, okay. |'msorry, your Honor

THE COURT: | can find it. Just tell nme where it is.

MR. SHERVAN. It's at the bottom of the paragraph that
starts, The SEC is able..

THE COURT: kay. o ahead.

MR. SHERVAN: That the SEC has chosen not to prohibit
agreenents between rival bidders as fraudul ent or manipul ative

practi ces once sharehol ders are properly informed of them does
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not reduce the SEC s supervisory authority over such

agreenments. Consequently, because the SEC has the power to
regul ate bidders' agreenments and has inplicitly authorized them
by requiring their disclosure under Schedule 14D-1 as part of a
t akeover battle, to permt an antitrust suit to |lie against
joint takeover bidders would conflict with the proper
functioning of the securities |aws.

Now, it's interesting that M. WIdfang never
mentioned the Finnegan case in his argunent, never nentioned
it. That's because there's absolutely no way for plaintiffs to
get around the hol ding of Finnegan, and that's especially true,
especially true if we're tal ki ng about the possibility of
proceedi ng on single transactions as opposed to this joint
overarching transaction. There's, certainly, no question that
t he behavior at issue in Finnegan is the sane at issue here if
we're whittling this dowmn to a few transactions.

THE COURT: Let ne just read this.

MR. SHERVAN:  Absol utely, your Honor.

(Pause)

THE COURT: Al right. Go ahead.

MR. SHERMAN.  Your Honor, in addition, M. WIdfang
said that, when he got to ny Billing chart, he said, Wll,
gosh, this is all wong. |If the Court would allow, | have
actually a version which includes citations to the Suprene

Court's | anguage, just so there's no question about whether we
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got it right or not.

I n tal king about those factors, M. WIldfang started
out wwth the first factor, whichis, as | told the Court,
sonetinmes referred to as the heartland anal ysis, but whether
t he conduct in question is central to the proper functioning of
the capital markets, and he said, No, that's not what the
Suprene Court said at all. Well, on page twenty-three
ni nety-two, the Court says, First, the activities in question
here - the underwiters' efforts jointly to pronote and sell
new y issued securities - is central to the proper functioning
of well-regul ated capital markets.

| invite the Court to read the Billing decision. W
haven't m srepresented what the Court's factors were, and, as
suggested he would do, M. WIdfang essentially stood up and
said, Gosh, we really don't like the regulations, we don't |ike
the way they regulate, and, surprisingly, he told you that we
wanted the Court to step into Congress's shoes. Absolutely
not, absolutely not. Wat we want the Court to do is exactly
what Billing and all the other cases have said the Court does
in a preenption analysis, determ ne what Congress has done.
Congress has already del egated this responsibility to the SEC
The SEC has already determned it can regulate in this area and
has regulated in this area, and that's why, that's why there's
a conflict. 1It's not a question of whether the SEC, as M.

Wl dfang put it, would not favor these antitrust practices. In
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Billing the Court assuned that the antitrust violations alleged
woul d al so be di sapproved by the SEC. Sane thing in Gordon.
That didn't prevent them from finding preenption, because
that's not the conflict. The conflict isn't do we allege
sonet hing that the SEC doesn't explicitly allow. The conflict
is, as you succinctly put it in your question to nme, Is this an
area of SEC regulation? That's what the four factors go to,
and it's clearly the case here.

And if there's any doubt, let nme go back to their
injunctive relief, which is another thing that M. W] dfang
didn't nention, on behalf of every owner of a security in any
exchange in the United States. There's no question that that
is the province of the SEC

My last point is on the conflict. The Court a couple
of tines said to M. Prims, Wll, there are a |ot of pages in
this conplaint. Well, if you want a cl earer exanple of the
conflict, the pages all conme fromthe disclosures that the
parties nmade in the transactions. They were cut and past ed.
Here's exactly what the Suprene Court was concerned about.
Requi red, approved transactions by the SEC are cut out and put
into an antitrust conplaint with the threat of treble damages.
That's the conflict. That's the conflict in Billing. That's
why this case can't go forward.

That's all | have, your Honor. Thank you.

THE COURT: Let ne ask the plaintiff, is there any
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case that you can cite that is close to this one on -- | know

Billings and Twonbly, but is there anything where the facts are

nore in line with what is alleged here, even in the District
Courts?

MR. WLDFANG  You nean on the preenption issue or on
the Twonbly issue?

THE COURT: On either. Let ne be nore precise. Since
t hose cases have been rendered by the Suprene Court, are there
any District Court cases on either of the two issues,
preenpti on or Twonbl y?

MR. WLDFANG There are, and we discuss in our brief,
and | believe we attached to our brief decisions of D strict
Courts on the Twonbly issue, yes

THE COURT: There's so nuch paper, but what woul d you
say is a case that's supported in the District Court that is
close to what is alleged here that supports your position?
Because |'ve heard the Finnegan case spoken of and Billing and
Twonbly but nothing else, really.

MR. WLDFANG  Well, your Honor, on Twonbly, there are
a lot of cases that involve allegations of conspiratorial
conduct, where the Courts have said, you know, the plaintiffs
have easily noved the bar too far, and those cases are cited in
our brief and some of themare attached. Wth respect to this
preenption issue, there's a case recently in the Wstern

District of Washington, the Borey case, which, basically,
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di sagreed wth Fi nnegan, said, you know, Finnegan got it wong,
essentially, and so | --

THE COURT: Got it wong in what way?

MR. WLDFANG In finding preenption in the context of
an individual transaction. But let ne address --

THE COURT: The main question | want to ask you is,
the first argunment made by counsel, the first counsel, nanely,
that the conplaint, especially for the overarchi ng conspiracy,
is based on the inferences to be drawn fromthe so-called
econom ¢ factors nore specifically alleged. He nade an
argunent that it's not as strong as you would lead ne to
bel i eve.

MR. WLDFANG Well, your Honor, | had the sense, as |
heard that argunent, that we nust be here on a summary judgnent
notion, not a Rule 12 notion, because we're arguing about --

THE COURT: |'mnot tal king about evidence but the --

MR. WLDFANG I nferences.

THE COURT: -- but the inferences to be drawn fromthe
al | egati ons.

MR. WLDFANG Let ne address that, because | think
there was a little bit of snoke and mrrors going on here.

Wth respect to the chart that is found on page 60 of our
conpl ai nt that counsel made reference to, that chart has two
sets of economc information. It has the premuns, and it has

the price-to-earnings ratio of these deals. The reason we put
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that information in the chart is both of those pieces of
information are relevant to the econom c anal ysis, and that
information, both the premuns offered and the
price-to-earnings ratio nunbers, strongly support the idea that
these deals were | ess economically attractive and prices were
| ess than conparabl e deal s.

THE COURT: Say that again.

MR. WLDFANG Do you have the conplaint in front of
you, your Honor?

THE COURT: No, | don't, but just read it or just mark

MR. WLDFANG This is a chart that shows
transactions, premuns, and price to earnings offered, and it
is true that in sone of these deals, the percentage -- the
prem um of fered was higher than the industry average, but if
you | ook at the price to earnings, they were lower, and that's
a reflection of the fact that there was a di m nution of
conpetition in these deals, because the prices were |ess
attractive to the sharehol ders, they were | ower than what one
woul d expect if you |l ook at just the econom cs.

Let ne address the question about Professor Oficer's
article. You know, | try not to criticize ny adversaries for
bei ng m sl eadi ng.

THE COURT: Well, he nmade one statenent that it was

unpubl i shed.
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MR. WLDFANG Well, it is unpublished. It will be
publ i shed at sone point, that's the way academ c articles go,
but the weight of the scholarship is not undercut by the fact
that it has not yet appeared in a published article.

But | et ne address what counsel said, which I think is
just plainly msleading. He said that Professor Oficer says
he doesn't have any direct evidence of collusion. He's an
econom st. He hasn't done an investigation, he hasn't taken
depositions. Wat he says is he sees no explanation other than
collusion for what he sees in the econom c evidence. You'll
recall the NASDAQ case | tal ked about. The professors who
wote that article said exactly the sane thing. W're
econom sts, we're not saying that we have direct evidence of
soneone col luding. Wat they said in that article, and what
Professor O ficer says in his article is the econom c evi dence
all points in one direction.

Now, counsel al so nmade reference to the GAO study.

The GAO study did say they did not see the sane pattern in what
t hey | ooked at as Professor Oficer did, but they |ooked at a
much | arger set of LBOs. W're not alleging that the thousands
of LBOs were all fixed. Wat we're alleging is these very

| arge LBOs, that these defendants are the only ones who really
have the resources to do it, that they have carved up that

mar ket, not the market for little LBOs that other firns can

handle. This market, these really big LBOs have been carved up
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by these defendants, and collusion is the only explanation that
is consistent with the econom c evidence, and counsel can stand
here all day |long and say there are other things out there, but
they haven't pointed to any econom c evidence of their own, and
we have to conme back to the fact that this is a Rule 12 noti on,
not a summary judgnment notion. There will be an opportunity at
summary judgnent for the defendants to offer defenses that they
think are persuasive, but at this point, where your Honor is
limted to the conplaint, the evidence in the conplaint that's
recited, the econom c evidence, the footprints in the sand,
lead in only one direction, certainly lead in that direction
strongly enough to get over Twonbly.

Now, | et nme address the question or the issue that
counsel raised that there's nothing to tie the nine deals
together. Your Honor pointed out, well, yeah, what ties the
nine deals together is the econom cs. Again, back to NASDAQ
NASDAQ had 512 mar ket makers and 6, 000 stocks. Mst of those
stocks had 5 or 10 market makers. Only really big stocks Iike
M crosoft would have 30 or 40 or 50 market nmakers. So, you
coul d make the sane argunent in NASDAQ well there's no tie
between M crosoft stock and some other stock traded on the
NASDAQ Well, but the tie is the cormmon agreenent. The tie is
the fact that the defendants cane to a conmon under st andi ng.
Yeah, not all 512 cane into a room and agreed one afternoon,

but if you read the conpetitive inpact statenent that | handed
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up earlier today, your Honor, fromthe Departnent of Justice,
it describes in detail, and | really urge your Honor to read
that conpetitive inpact statenent, describes in detail how that
conspiracy operated. It operated because there was a neeting
of the m nds, not necessarily because people got into the sane
roomon the sane afternoon, but that neeting of the m nds,
nonet hel ess, anounted to an agreenent, and that's why the
Departnent of Justice prosecuted that case.

Let nme address Finnegan, your Honor. Counsel is

right, | didn't nmention Finnegan in ny argunent; | was busy
With other topics. | didn't nean to ignore that. Finnegan,
first of all, was not nentioned in the Billing case, so one

wonders whet her or not Finnegan is even good | aw anynore.
Secondly, Finnegan was a cash-tender-offer situation between
two rival bidders who were strategic bidders, subject to
different regul ations than the regulations that are cited now
by these defendants. The teaching of Billing and the earlier
cases is, and that's why | ooking at the facts and the

regul ations of earlier cases are only partially instructive, in
a preenption analysis, the Court nust |ook at what is the
conduct that is alleged to be violative of the antitrust |aws,
what do the regul ati ons say, and then deci de whether or not,
putting those, the conduct and the regul ati ons toget her,

whet her or not the antitrust laws are clearly repugnant to the

operation of the securities laws, and if your Honor does that
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analysis, and only if you do that analysis can the Court grant
the defendant's notion. The Court nust decide and determ ne
and descri be how that clear repugnancy exists. W don't think
there is any clear repugnancy, and that's why counsel avoi ded
using that termin their argunent.

Wth respect to the argunent about the phase-di scovery
di scussion in the dissent in Twonbly, | think the point there
was sinply that tossing a case on a Rule 12 notion is an
extreme step. As your Honor said earlier this norning, the
rul e of prudence has |long been let's not throw people out of
court at the beginning, let's see what the facts are. And |
think that was all that was being discussed there. Federal
judges all the tinme make judgnents about how much di scovery to
do and when, and there's nothing about this case that suggests
that your Honor is not going to be well able to manage the case
if we get to that point. Your Honor asked about are there
cases where -- well, let ne go back to an earlier question you
had about Twonbly cases, the District Court cases. At page 38

of our brief we cite a series of cases, |In re: Southeastern

MIlk Antitrust Litigation, Cty of Mundridge vs. Exxon Mdbil,

In re: Pressure Sensitive Labelstock Antitrust Litigation, and

ot her cases stand for the proposition that the Twonbly test is
easily net in sonme of these conspiracy cases.
Your Honor al so asked about has the Court ever found

cl ear repugnancy or has a court ever not found clear repugnancy
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and, therefore, not preenpted and, yes, there are cases |ike
that. Two Suprene Court cases that applied that standard and
came out in favor of applying the antitrust laws are the Silver

case and the Oter Tail Power case, which are cited in our

briefs. Now Oter Tail Power was not an SEC case, but the

cl ear-repugnancy standard applies to any kind of preenption
analysis. In that case it happened to be the Federal Power
Conmmi ssion, | think was the question.

So, there are cases both at the Suprene Court and the
Court of Appeals levels and at District Court |evel that stand
for the proposition that antitrust |aws, where they are not
clearly repugnant to the regulatory regi ne, should be enforced.

Your Honor asked the question of counsel about isn't
it true that the SEC has | ess regulatory purview over private
conpanies, and that is certainly true, and it is certainly true
that the regul ations of the LBO process here are very m ni mal,
and that's why the GAO report says, finds that the SEC
exercises limted oversi ght over these conpanies, and it's not
an acci dent .

THE COURT: Wiy is it that they exercise limted
super vi si on?

MR. W LDFANG  Your Honor, because these conpanies
have designed their businesses to avoid regulation. That's why
they are structured the way they are.

THE COURT: Well, what is that structure? How woul d
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you describe it in one descriptive word?

MR. WLDFANG They are private equity firns that
rai se private noney frominvestors in private transactions, not
regulated. So, they will conpile a pool of noney and then use
that noney to take a public conmpany privately. 1It's no
accident that they've done this. They've done it on purpose.

THE COURT: Well, there's nothing wong with it.

MR. WLDFANG No, there's nothing wong with it, but
after they have designed their -- ny coll eague, M. Hudson, who
used to work for the SEC, whispered in ny ear what | should
have said. They are exenpt fromthe |Investnent advisors Act,
which | think is referenced in here, so they don't have to
report, they're not subject to these regulations, and it seens
odd for conpani es that have intentionally structured thensel ves
to avoid regulation to now conme up and say, Oh, we should be
exenpt fromthe antitrust |aws too, because there are little
pi eces of what we do that the SEC has sone |limted oversight
over.

THE COURT: Al right. W're going to suspend at this
time. Let nme ask counsel for the defendant how many nore
arguers are there going to be on rel ease?

MR. TRI NGALI: Your Honor, we have the rel ease notion
that's on behalf of all defendants except for two, and then
there are the three individual notions.

THE COURT: So, how long will the argunent be?
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MR. TRINGALI: The rel ease notion on behalf of al
defendants | really don't intend to spend nore than ten
mnutes. | think the three individuals are talking about,
like, five mnutes.

THE COURT: So, then, why don't we take a 15-m nute
break instead of breaking for an hour, if it's only going to be
relatively short. 15 m nutes.

THE DEPUTY CLERK: All rise. Court is in recess.
(Recess taken from1:05 p.m to 1:30 p.m)

THE CLERK: Al rise. Court is back in session. You
may be seated

THE COURT: | had a telephone call, so | was a little
| at e.

MR. TRI NGALI: Thank you, your Honor. Your Honor,
Joseph Tringali, for KKR, and |I'm going to be speaking on
behal f of all defendants on the rel ease notion except for
Provi dence and Silver Lake, who were not parties to any of the
rel eases.

THE COURT: You're representing whonf?

MR. TRINGALI: | represent KKR, but |'m speaking on
behal f of all defendants except for Providence and Silver Lake,
who were not parties to any of the rel eases so are not part of
this notion.

THE COURT: Al right.

MR. TRINGALI: But before | begin, |'ve already handed
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to the plaintiffs what 1'd like to hand to your Honor. This is
with regard to the Twonbly notion, just a selection of cases
with highlighting, and, in addition, et me hand you at this
tinme a denonstrative with regard to the rel ease argunent |']I

be maki ng.

THE COURT: You're only, basically, talking on
Aramark. The other three transactions have al ready been
rel eased, have they not?

MR. TRINGALI: No, your Honor, and let nme explain why
not. First of all, with regard to what the plaintiffs
attenpted to do, they filed a Rule 41(a)(1) dism ssal, whichis
a voluntary dismssal. W pointed out to themthat that was
procedural ly defective. The case lawis clear, both in the
District of Massachusetts as well as in treatises, that if
you're going to dismss less than all clains against a
particul ar defendant, you need to do so through Rule 15 by
filing an anmended conplaint and not Rule 41(a), and the case
law is clear on that.

THE COURT: But if you're released, why are you
conpl ai ni ng?

MR. TRINGALI: Well, your Honor, the reason we're
conplaining is that they didn't give us what the rel ease
entitles us to, so | don't disagree with your Honor in terns of
what difference does it nake. The problemis what they filed

is not what we're entitled to under the rel ease. First of all,
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they' ve put in language in the stipulation that they filed that
they can use the facts against the various defendants who were
rel eased in other transactions. That's not an issue that's
even been before your Honor to rule on one way or the other.
So, that's inproper.

THE COURT: So, you're arguing not only those three
transactions which |I thought had been, at |east transactions
were rel eased, but all four of them

MR. TRINGALI: Correct, your Honor. There are three
issues with what they filed. Nunmber one, they didn't include
all parties to the rel ease; nunber two, they didn't include all
clainms included in the rel ease, and; nunber three, they
attenpted to reserve for thenselves the ability to use the
facts against the rel eased defendants in the case agai nst these
def endant s.

So, for exanple, ny client is KKR W have a rel ease
in the HCA transaction, Hospital Corporation of America. They
have taken the position, nunber one, that in the HCA
transaction they will only -- they have only rel eased the
damages cl ains as against the entities who are actually
defendants in the HCA litigation but not as to the other
parties who were included in the release. So, in the case of
HCA, for exanple, Merrill Lynch -- I'msorry, not Merril
Lynch -- JP Morgan Chase and Merrill Lynch & Conpany, both of

whom wer e rel eased as bank advisors, they do not include.
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Aramark is the nore dramati c exanple, your Honor, because in
the Aramark situation, they did not include anyone but their
own conpl aint in paragraph --

THE COURT: Maybe they haven't because they're naned
in other transactions.

MR. TRINGALI: No, no, absolutely not, your Honor.
That's not the reason. They take the position that, in
Aramar k, because the only defendants in that |awsuit that was
settled are not defendants here, the fact that the Aramark
rel ease expressly included, and this is based on their
allegations, this is page 63, footnote 14 of their third
anended conpl aint, they say GS Capital Partners, JP Mrgan
Partners, Thonas Lee and Warburg were released as well. That's
in the Aramark transaction. Their position is because those
entities were not nanmed defendants in the Aramark state court
l[itigation, for some reason the release isn't effective as
against them They cite no law. W gave you cases fromthe
Second Circuit and el sewhere that specifically say you can
include in a release, properly, parties who are not naned
def endants, and there are very good reasons for that, your
Honor .

For exanple, in sone of these transactions, you have
bank advi sors, investnent banks or banks providing you
financing. Typically the LBOfirmw ||l provide indemification

to those people. So, what incentive would KKR for exanple,
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have to provide a -- to settle a case if then the entities that
KKR has indemified, its investnent banks and the |ike, are
sued the next day on the very sane transaction for the very
sanme clain? There would be absolutely no incentive, and that's
what the Second Crcuit expressly found in the Wal -Mart case,
where Visa and Mastercard were being sued by a class of
merchants and the rel ease extended to banks. Banks were not
parties to that case, but the Second G rcuit said that rel ease
is valid as to those banks, even though they are not nanmed as
def endants, because what incentive would Visa and Mastercard
have to settle a litigation and then to have their nenbers sued
by the nerchants for the very sane conduct that Visa and
Mastercard in that case --

THE COURT: But you have said here, even though they
weren't defendants, that at the tine of the rel ease --

MR. TRINGALI: They were expressly rel eased.

THE COURT: -- they were expressly rel eased.

MR. TRI NGALI: Exactly, your Honor.

THE COURT: | see

MR. TRINGALI: And plaintiffs don't dispute that they
were -- that each of these entities that you'll see on the
second page of ny chart were rel eased, and those entities that
we have an asterisk next to the plaintiffs released in that
41(a) (1) dismssal that they filed, but anyone who does not

have an asteri sk has not been released by the plaintiffs.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

116

So, for exanple, in AMC, they only release Apollo
d obal Managenent. They don't rel ease JP Morgan Chase, even
t hough JP Morgan Chase is expressly naned in the AMC rel ease.
Simlarly, they didn't rel ease Gol dman Sachs or JP Morgan
Partners, who are both rel eased, and we give you the reasons
why they' re rel eased, according to the allegations of the
conpl ai nt and the express | anguage of the rel eases.

THE COURT: |In Aramark?

MR. TRINGALI: In Aramark every one of those entities,
your Honor, is expressly nentioned. Either they' re naned, as
in the case of JP Morgan Partners, Thomas Lee or Warburg
Pi ncus, or they are rel eased because they fall under a
particul ar category that's been rel eased. JP Mrgan Chase and
ol dman Sachs are rel eased as bank advisors and they are
all eged by the plaintiffs in the third anmended conplaint to
have served that role in the Aramark transacti on.

THE COURT: How about in Freescal e?

MR. TRINGALI: In Freescale, your Honor, they rel eased
Bl ackstone, certain of the Carlyle defendants, that's the TC
G oup, and Permra and TPG They did not rel ease Gol dnan Sachs
or JP Morgan Chase, both of whomare released either in the
case of ol dnman Sachs as an advisor and JP Morgan Chase as a
bank, again, according to their own allegations in the third
anmended conplaint. And, finally, in the HCA --

THE COURT: Were they expressly rel eased?
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MR. TRINGALI: The rel ease, your Honor, expressly
i ncl udes advi sors and banks, and then in the third anended
conplaint, they allege that Gol dman Sachs was an advi sor and JP
Mor gan Chase was a bank.

And then the HCA transaction, they rel eased Bain, KKR
and Merrill Lynch, dobal Private Equity, but then they didn't
rel ease JP Morgan Chase & Conpany or Merrill Lynch & Conpany,
again, alleged to be, by the plaintiffs, bank advisors in the
third amended conpl aint, and, again, those rel eases are cl ear
that they have rel eased those parties.

So, the only dispute, your Honor, is the plaintiffs
take the position that a rel ease cannot extend to people who
were not parties to the prior litigation.

THE COURT: Nanely, nanmed def endants.

MR. TRINGALI: Correct, your Honor, and that is sinply
not the law. The Wal -Mart case expressly applies to that.
Nunber two, the plaintiffs want to limt their rel ease --
sorry -- their dismssal to damages clains. There should be no
such limtation. The release is, it's the first page of what
we've given you, is any and all clains; it is not [imted to
damages. So, for exanple, if the plaintiffs want to bring an
injunctive relief claimor any other claimagainst KKR, for
exanple, in the HCA transaction, with regard to HCA that has
been rel eased. The release didn't say "only damages."

The third point, your Honor, is they nake sone noise
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about the fact that antitrust clainms weren't expressly
mentioned, but you will see that it does say "any and al
clains.” This was a general release, it's Federal or state
law, and the case lawis clear that in a state court case, even
if the court did not have jurisdiction to hear a Federal
antitrust claim a release of Federal antitrust clains is
entirely proper, because, once again, what the Courts recognize
in ternms of general releases and their enforceability is that
what the parties are bargaining for is finality and peace.
You're not going to pay sonebody, you're not going to give them
a settlenment of sonme kind if they can then sue you under

anot her statute, and in this situation, for all four of these
transactions, AMC, Aramark, Freescale and HCA, one or nore

def endants, and we |ay out who they are in the second page,
were expressly included in the rel ease either because they were
named expressly or they were nanmed as a type of person who was
rel eased and the plaintiffs do not --

THE COURT: You nean the type of --

MR. TRINGALI: Such as an investnent -- the rel ease
woul d extend to banks and advisors to the defendants, and
there's no --

THE COURT: So, your position is that wth respect to
t hese four transactions, all the defendants in this case set
forth should be rel eased --

MR. TRINGALI: That's correct, your Honor
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THE COURT: -- in essence because you say the lawis
clear, and it would seemto be.

MR. TRINGALI: It is clear, your Honor, nunber one,
that they were rel eased, they were included in the | anguage of
the rel ease, and, nunber two --

THE COURT: And they were expressly released, if at
| east not by nane, by category.

MR. TRI NGALI: Absolutely, your Honor, and plaintiffs
don't dispute that. They just say a release can't extend to
soneone who wasn't nanmed in the case, but they don't cite you
any case law. W do cite you case |law that says expressly the
opposite.

And, finally, your Honor, the |ast point about what
they filed wwth you, the 41(a) dismssal, in addition to it
being limted to damages and being limted to only sone of the
rel eased parties, is they wanted it to be w thout prejudice.

If there's a release, if these clains could not have been

br ought agai nst these defendants, it should be wth prejudice.
There's absolutely no reason, and they offer no reason, why it
woul d be without prejudice. Either the release is valid and

bi ndi ng and enforceable, in which case it is with prejudice.
They have been enjoi ned under these settlenent agreenents from
bringing clainms against these parties for these transactions.
There's nothing that nmakes it w thout prejudice. So, those are

t he distinctions, your Honor, between what they filed with the
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Court, the Rule 41(a) dismssal, and what we're entitled to,
nore parties, all the released parties, all clains and with
prej udi ce.

| have nothing further, unless your Honor has
gquesti ons.

THE COURT: No.

MR. M TCHELL: Your Honor, good afternoon. David
Mtchell on behalf of plaintiffs.

What 1'd like to first do, with the Court's
perm ssion, is address the scope of the rel ease and the
rel eased parties in connection with the transactions that M.
Tringali just discussed.

THE COURT: Let nme ask you this.

MR. M TCHELL: Yes, sir.

120

THE COURT: Maybe with your voluntary rel ease, but how

about the argunent nade here? Wether you voluntarily rel eased

them or not, why should |I not release them if what counsel for

t he defendant has argued?

MR. M TCHELL: Well, your Honor, |I'mgoing to address

that point first. The reason why we did not include these

additional entities that counsel has referenced in our Rule 41

docunment i s because none of those entities were either -- and

may | approach briefly and give you a copy?
THE COURT: Al right.

MR. M TCHELL: In none of these four cases, your
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Honor, that's on the chart that | just handed up was the
entities that counsel are seeking to have additionally

rel eased, in none of those cases were they either a defendant,
a signatory to any stipulation of settlenent or a settl enent,
nor did they pay any sort of consideration or offer anything in
return for obtaining their release, and it's for those reasons
that we did not include those additional entities.

THE COURT: \What are the three reasons?

MR. M TCHELL: The three reasons are, for exanple,
your Honor, as counsel nentioned, in HCA for exanple, the
def endants' proposed order seeks to add JP Morgan as a
rel easee. | believe their proposed order is attached to one of
their briefs. The reason why we did not -- do you see that,
your Honor ?

THE COURT: On HCA they want to have gl obal

MR. M TCHELL: They want to have an additional entity
to the three that we have voluntarily rel eased --

THE COURT: Right.

MR. M TCHELL: -- that being JP Morgan Chase. W have
al ready rel eased these three from damages cl ai ns regardi ng HCA
They want to add JP Morgan Chase to that |list. Qur response
is, in HCA in the state case these were state breach of
fiduciary duty actions brought by investors in state court. In
that case, JP Mdrgan was neither a defendant, did not sign any

rel ease or stipulation -- sorry -- did not sign any settl enent
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or stipulation of settlement with the Court, and, nost
inportantly, they didn't offer any consideration, as far as we
can tell, and what's on the record before the Court presently
there's no indication that JP Mdrgan, for exanple --

THE COURT: Assum ng what you say is true, it's been
represented to ne that they were expressly within the anbit of,
say, a counselor or a banker, and that, under the |law, that
type of entity is released, automatically, as a matter of |aw.

MR. M TCHELL: Well, we don't think it's as a matter
of law that they should be rel eased automatically, your Honor
Counsel referred nunerous tinmes to the Wal-Mart case, which he
clainms indicated that a non-nanmed defendant can obtain rel ease.
In the Wal -Mart case, the non-naned defendants that obtained
rel ease were nenber banks that owned Visa and Mastercard who
of fered consideration in exchange for their rel ease.

In addition, the other authority the defendants cite,
t he Hol ocaust Survivors case, there were Sw ss banks, for
exanpl e, that were not naned defendants in that case. They
obt ai ned rel ease as part of the settlenent in that case because
t hey paid noney, they paid consideration. There's no evidence
on the current record that the defendants that M. Tringali is
referring who should obtain rel ease above and beyond the
rel easees that we included in our Rule 41 docunent paid any
consi deration what soever, and, so, what we're asking and we're

not saying at the end of the day that perhaps these additiona
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entities, which, admttedly, were referred to and, in sone
cases, identified in the state settlenents, should be rel eased
as to these particular cases as to their damage liability.

What we're saying is we need discovery, or we need a little bit
nore tinme to determ ne whet her they should be, in fact,

rel eased.

THE COURT: Let nme ask you this. You cone in here,
you want to pl ead overreaching conspiracy involving, |'ve
heard, from 36 to 72 transactions involving 3 1/2 to 5 years,
and you're fighting at |east rel eases that have enconpassed --
well you' ve conplied with at | east three of them and you're
fighting whet her other people who are expressly noted, although
not by nane, as being rel eased because they didn't give any
money. Do you know they didn't?

MR. M TCHELL: W do not, your Honor, but we would
assune that the defendants woul d have offered that to the Court
had they. But if | could just step back very briefly, you
know, what we tried to do in our Rule 41 filing was solve a
probl em and take an issue off the Court's plate. That,
obvi ously, has not occurred. The defendants' reaction to our
Rule 41 filing was to say, A, it was inproper, procedurally --

THE COURT: Well, to nme, | had the idea that those
three transactions were gone and everybody involved in it were
gone. So, in a way, maybe | wasn't paying that nuch attention,

but nmy concern is why not the fourth one? Wy haven't we got
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rid of that one?

MR. MTCHELL: Well, in the Aramark state fiduciary
duty case, none of the defendants in this case were nanmed as
defendants. In that case, the conpany and certain officers and
directors were sued as defendants. None of the defendants in
this case, Goldman Sachs, JP Modrgan, Warburg or Thomas H. Lee,
were naned as defendants, didn't sign any docunments and didn't
pay any consi derati on.

THE COURT: Have they been rel eased?

MR. M TCHELL: Not in our docunent, your Honor. Those
entities fall under the argunent |'m making, that they were not
defendants, they didn't sign any settlenent, nor did they pay
any consi derati on.

THE COURT: Wre they referred to in the rel ease
docunent ?

MR. M TCHELL: They were referred to in the state
rel ease docunent, yes, sir. And, so, at the end of the day,
we're not saying that we're going to seek or denmand to keep
these entities in the case. Qut of an abundance of caution, we
i ncl uded the obvious parties who were defendants in the state
case in our Rule 41 docunent, but we didn't include the other
entities, because it wouldn't be prudent, in our judgnent, to
not at least briefly explore the reasons why these non-naned,
non- si gnatory, non-paying parties obtained a release in a

Separate state action. That's all. W're not saying --
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THE COURT: Let nme ask you this.

MR. M TCHELL: Yes.

THE COURT: Have you got authority for your
position --

MR. M TCHELL: The authority for our position that

THE COURT: -- that they shouldn't be rel eased, peo
who fit within this category? By "authority,” | mean have y
got a case that so hol ds?

MR. M TCHELL: Well, your Honor, | don't have a cas
off the top of ny head.

THE COURT: Of the top of your head?

MR. M TCHELL: Yes, sir.

THE COURT: 1've got about a ton of papers here. |
that's the heart of your argunent, you would think you would
have one case that so hol ds.

MR. M TCHELL: Well, your Honor, the cases that the
defendants do cite do not support the proposition that
non- naned def endants shoul d be rel eased, and, obviously, thi
is the defendants' notion, this is the defendants' burden to
show us that they should be, in fact, released. Again, at t
end of the day, these entities, perhaps, should be rel eased;
we're just saying that we need to nake sure. And as to the
reference to --

THE COURT: Make certain as to what?

MR. M TCHELL: WNake sure that there's no circunstan
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t hat caused the non-naned defendants to obtain a release in a
state case that lead us to indicate that there was any sort of
col lusive agreenent or any sort of agreenent that inplicates
l[iability in this matter, such that they should not have been
rel eased in that case.

| also just want to fold back. The case itself is, at
nmost, 36 deals, and as M. W/I dfang showed you, the chart that
we referred to, the highlighted nunber of deals are 36 deals.
This case will never get nore than 36 deals. The market is
2.5-billion-dollar LBOs and above in a defined tine period.
So, that's the ultimte universe, and we've heard counsel say,
even after | believe M. WIldfang said that the case was 36
deal s, referred to the fact that it mght be up to 70 deal s.
It is 36 deals. The universe is 36 deals.

Your Honor, | want to al so address, briefly, what
exactly our rel ease covers as well as what the defendants are
requesting. Wiat we asked in our Rule 41 filing was that the
certain defendants in these certain cases, using, as an
exanple, in HCA, Bain Capital, KKR and Merrill Lynch be
released in this action from damage clains for that deal only.
I n other words, HCA does not |eave this case. Rather, the
damage liability for Bain Capital, KKR and Merrill Lynch is
rel eased fromthis case. So, the other defendants --

THE COURT: So, who is naned and who are the

defendants with respect to HCA?
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MR. M TCHELL: Your Honor, it's our position, and
we've alleged in our conplaint that the defendants either
subm tted sham bi ds concerning these --

THE COURT: No, but who are they?

MR. M TCHELL: They are the defendants before the
Court. This is part of our overarching conspiracy, your Honor.
So, other defendants not naned as defendants in the state HCA
case --

THE COURT: Do you allege that with respect to HCA
t hat ot her defendants nanmed in this case were involved in that
transaction?

MR. M TCHELL: No, your Honor. Wat we're alleging is
that, as part of defendants' overarching conspiracy, in
goi ng-private transactions, nine of which we illustrated in our
conpl ai nt, using HCA as an exanpl e, sone defendants subm tted
sham bi ds, sone defendants stepped back and decided not to bid
i n exchange for, perhaps --

THE COURT: But that's what |'m asking you. Wat are
t heir nanes?

MR. M TCHELL: Well, your Honor, that's sonething that
we hope the discovery was going to bear out. As to HCA and |
want to focus back on the Rule 41 filing --

THE COURT: Are you telling ne that you want HCA to be
in this case, although at this stage there's no allegation

agai nst any specific defendant? |Is that what you' re sayi ng?
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MR. M TCHELL: Well, your Honor, we have all eged the
wrongdoing with regard to the HCA transaction and we submt
that we should be able to use the facts concerning the HCA
transaction in proving our case. But another thing that | want
to point out to the Court is, even in defendant's proposed
order they attach to one of their rel ease docunents, they al so
refer to liability for identified defendants concerning a
particul ar transaction. So, the defendants, even the
def endants are not asking the Court to take HCA out of the
case. The defendants are asking the Court to rel ease these
identified defendants and, in this case, JP Mdrgan Chase from
injunctive rel ease and damage liability concerning HCA. So, it
doesn't reference other defendants.

THE COURT: So, you're saying that the -- let nme get
this straight -- that the defendants' argunent only wants those
defendants with respect to the particular four transactions out
of the case, but the transactions still remain notw thstandi ng
the fact that no specific allegation has been nmade agai nst any
particul ar defendant at this tinme?

MR. M TCHELL: Your Honor, the defendants -- as to
your first, the first part of your point, the defendants
identified in HCA these three defendants and JP Mrgan Chase,
said they should not, those four entities should not be |iable
for injunctive relief or damage liability regarding this case.

THE COURT: Right.
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MR. M TCHELL: The defendants now -- the defendants
have not said, and nor would we expect themto, at least in
their order, to concede that the facts surrounding the HCA
transaction can be used in our case. That's certainly a point
of --

THE COURT: Well, let nme ask you this: If | were to
rule with the defendants with respect to the rel ease question
are you saying that they are not seeking HCA and the other
three are in the case still, the transaction, or out of it?

MR. M TCHELL: Well, your Honor, the way | read
def endants' position, and | believe it's distilled in this
proposed order that they attached to their reply notion
concerning the release clains, I'll read it verbati mregardi ng
HCA, sir. They ask that plaintiffs' clains including clains
for damages, injunctive relief or otherw se agai nst the
foll owi ng defendants, and for HCAit's part 4 of the second
page of the proposed order, all clainms against, and it lists
Bain Capital, KKR Merrill Lynch and JP Morgan, are released in
connection wth, based upon and/or related to the HCA
transacti on.

They' re not asking, your Honor, that the HCA
transaction be erased fromthis case. They're saying that
these three entities plus JP Morgan Chase should be rel eased
from damage and/or injunctive relief liability concerning this

case, and that's, at a mninum our position, your Honor, that
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we can use the facts in HCA to prove up the defendants -- the
ot her defendants' collusion in this case, and, as the Court
knows, the naned defendants here are jointly and severally
Iiable for damages flowing fromany particular deal, and that's
the antitrust |aw.

I f the Court has any further questions, |I'd be happy
to answer them

THE COURT: Well, do you have any response?

MR. TRI NGALI: Yes, your Honor.

THE COURT: He's indicated that all you wsh is for
the additional defendants in this case to be rel eased --

MR. TRINGALI: As to all -- I'"msorry.

THE COURT: -- but not the transaction. |Is that true?

MR. TRINGALI: That's true, your Honor, but with this
qualification, which is an inportant one, which M. Mtchel
did not refer to, which is that they cannot use, for exanple,
HCA, where KKR has been rel eased, they cannot use that
transacti on agai nst KKR or any ot her defendant who was rel eased
in the HCA transaction

THE COURT: That's understandable, if | were to go
wi th you.

MR. TRINGALI: Right.

THE COURT: However, the transaction itself stil
lies.

MR. TRINGALI: Wth regard to the non-rel eased
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def endant s.

THE COURT: |f any.

MR. TRINGALI: If any, correct.

THE COURT: Al right.

MR. TRINGALI: Now, the only thing I'm going to say,
your Honor, just to be very quick on this, is you asked about
case law. W gave you a nunber of cases. Let nme just read to
you fromone of the cases he didn't nention, which was the

Ll oyd's American Trust Fund case, which is cited in our brief.

It says, However, class action settlenments have in the past
rel eased cl ai ns agai nst non-parties where, as here, the clains
agai nst the non-party being rel eased were based on the sane
underlying factual predicate as the clains asserted agai nst
parties to the action being settled. It cites a nunber of
cases, Ninth Grcuit, Eight Grcuit, Eastern D strict of
Pennsyl vani a, treatise on class actions. |It's also cited in
the Second Circuit case, the Second G rcuit Wal-Mrt case.
There i s absolutely nothing about those banks naki ng any
contribution. It all turned on the fact that they were
involved in -- it would be the sane factual predicate.

THE COURT: But what you're saying here wth respect
to the matters pending before ne is that, if not nanmed by the
defendant's nane, but at |east there's an express rel ease here.

MR. TRINGALI: And they don't disagree.

THE COURT: But you're arguing that, even if there
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were not any express release, which is not applicable here, the
rel ease would apply if it related to other individuals?

MR. TRINGALI: No, no, no. Wat |'m saying, your
Honor, is that they nmade the argunent before you just now, even
t hough they had no cases for you, that, unless you were a
def endant, a naned defendant in the prior case, you couldn't
have been rel eased, and what | was just reading to you from
t hese cases that are nunerous, as well as treatises, is that
you absolutely can rel ease parties who are not nanmed defendants
in a prior case so long as the transaction -- so |long as
they're involved in the sane transaction.

THE COURT: And they were --

MR. TRINGALI: And they were included in the --

THE COURT: -- their category was enunerated.

MR. TRI NGALI: Absolutely, your Honor, and there's no
di spute that they were

THE COURT: Cxay.

MR. TRI NGALI: Thank you.

THE COURT: Are there other arguers?

MR. ROSENBERG  Yes, your Honor. Good afternoon, your
Honor. Jonat han Rosenberg, representing Apollo in this action.
You heard this norning, your Honor --

THE COURT: Apollo is in AMC

MR. ROSENBERG AMC, and that's it, your Honor, and

that's the basis --
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THE COURT: Do you have the sanme argunent as
previously nade?

MR. ROSENBERG  Qur separate argunent, your Honor, is
that, even if your Honor finds sufficient allegations of an
overarching conspiracy that's not preenpted, which Apollo joins
in the notion that that's not the case, and that there is no
sufficiently alleged un-preenpted overarchi ng conspiracy, but
even if you were to find it, there are insufficient allegations
that Apollo participated in any such conspiracy. Plaintiffs
have the burden of pleading that.

THE COURT: Let ne ask you this: Wy do you have to
argue if you've already been rel eased?

MR. ROSENBERG Well, | wish I had been rel eased, your
Honor, but | haven't --

THE COURT: | under st and.

MR. ROSENBERG -- and we shoul d be.

THE COURT: So, why is your argunent any different
t han was previously made by the other defendant counsel ?

MR. ROSENBERG Here is the thing, your Honor
There's one transaction in which Apollo is naned, the AMC
transaction, and no others, and Apollo was released fromthat
transaction. You asked M. WIdfang, when he was arguing, Wy
should | leave in the case a defendant who is rel eased? And he
said, quote, If we can show they were conspirators in the

broader conspiracy, then they're still liable. WlIl, they have
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no allegation as to Apollo that it was a conspirator in the

br oader conspiracy, because all they allege as to Apollo is
pages 43 through 45 of the 75-page conplaint. All they allege
there is that Apollo participated in the AMC transaction, and
that's it, no tie to the rest of the other transactions in this
case or the rest of the 36 transactions that they say occurred
during the three-year period of the conspiracy.

So, that's the basis, that's the main basis for our
argunent, your Honor, but | want to go even further, because
even if Apollo hadn't been rel eased, even if there wasn't an
effective release in this case, they still fail to allege
pl ausi bl e all egations that Apollo participated in the
conspiracy, because all they allege with respect to the AMC
transaction is that there was a joint bid, a joint bid between
JP Morgan and Apollo. They admt that joint bids are not
illegal per se, and that joint bids can actually be
pro-conpetitive.

There's nore, your Honor, and this is all in the proxy
statenent that we attached to our Mdtion to Dismss that they
don't disagree that you can consider on a notion to dismss and
that they rely on in their conplaint. Apollo was the
controlling sharehol der of AMC since 2001, |long before this
conspiracy is ever alleged to have begun. So, it owned 51
percent of AMC, and, therefore, had clear economc interest in

maxi m zing the value of that investnent and even in taking over
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the conpany. It's not that it was a stranger to AMC, it was
already in there.

And, so, JP Morgan teaned up with Apollo, and JP
Morgan said, you know, we're actually going to -- we'd pay nore
if Apollo was involved in the transaction than if it's not
involved. And why is that, your Honor? Because AMC had notes
outstandi ng, half-a-billion dollars in bonds outstandi ng, and
t hose bonds were governed by an indenture, |ike all bonds, and
the indenture provi ded standard change-of-control provisions.
If there's a change of control, AMC would have had to buy back
the half-a-billion dollars in bonds at a premum Wll, that
woul d have nade the transaction far nore expensive. So, JP
Morgan said, Let's nake Apollo part of the acquisition group
and, therefore, there won't be a change of control, and,
therefore, AMC won't have to buy back the half-a-billion
dollars in bonds and, therefore, we'll pay nore to the
shar ehol ders.

So, it's conpletely rational. |It's at |east as
consistent with rational econom c behavior than it is wth,
frankly, the fantasy of plaintiffs' conplaint that Apollo's
participation in this one AMC transacti on suggests in any way
that it participated in a market division conspiracy for 36 or
even nine LBGs during the period of this transaction.

Thank you, your Honor.

MR. BURKE: Your Honor, Chris Burke for the
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plaintiffs. W thought that, in light of the simlarity of the
various individual notions, the defendants would all go first.

THE COURT:  Sure.

MR. KRAMER: Good afternoon, your Honor. [|'m Ken
Kramer. | represent Merrill Lynch

| wouldn't have to stand up here, because Merril
Lynch has been rel eased fromthe only transaction nentioned in
the conplaint, the HCA transacti on.

THE COURT: \Which one?

MR. KRAMER: The HCA transaction. Merrill Lynch has
been rel eased, it bargained for release, and |I shouldn't be
standi ng here but for the claimthe plaintiffs nake that
because Merrill Lynch --

THE COURT: Are they naned in anything el se except the
overal | --

MR. KRAMER. We're just part of the overall, we're
| unped in, and we continue to be lunped in. W' re nentioned,
presumably, wherever they say "all defendants." That's Merril
Lynch too, because we're one of all defendants, but for
specific allegations, your Honor, there's nothing. | have a
little chart here that may hel p you.

THE COURT: You're saying there's nothing in the
entire conplaint or nothing other than what's in HCA?

MR. KRAMER: Not hing other than what's in HCA. My |

approach, pl ease?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

137

THE COURT:  Sure.

MR. KRAMER. As you can see, your Honor, |'ve listed
all the mentions of Merrill Lynch. There are six nentions of
Merrill Lynch. The only substantive ones have to do wth HCA
fromwhich we are released. OQher than that, there is nothing.
We're just |unped in.

THE COURT: The argunent seened to have been, at | east
made by the first two counsel, that the HCA, although the

defendants in this case are being rel eased, the so-called

transaction is still in play.
MR. KRAMER. | think they agree that the transaction
is not in play as to Merrill Lynch, who's been rel eased.

THE COURT: No, there's no doubt about that, at |east
there doesn't seemto be, but the transaction itself is stil
t here.

MR. KRAMER: That may be their position, that they can
still try to take evidence relating to the transaction to prove
agai nst sone of the unnaned defendants, which they haven't
said. | don't want to reargue anything that was said by ny
col | eagues.

THE COURT: So, what you're saying is, really, you
want to be rel eased fromeverything, not released but dismssed
from everythi ng because you' re not naned other than in the HCA
transaction fromwhich you say you' ve been fully rel eased.

MR. KRAMER: That's absolutely right, your Honor.
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There are no other nentions of Merrill Lynch. W're just
| unped in, and they continue to lunp us in.

Just a small exanple fromthis norning. M. WIdfang,
wavi ng his hands to all the defendants, said all the defendants
are these private conpanies that are unregulated. Now, it
doesn't make any difference that many of the defendants are
private equity firnms that aren't directly regul ated by the SEC,
but ny client, we're just lunped in. M client, Merrill Lynch,
is heavily regulated by the SEC, it's registered under Section
15 of the 1934 Securities Exchange Act. There are regularly
SEC i nspectors in our building. Now, that doesn't make any
substantive difference, your Honor, it's just one nore way we
are lunped in, and it doesn't nmake any substantive difference
to the preenption argunent, because the issue in the preenption
argunent is not whether the private equity buyers are
regul ated, the question is whether the process is regul ated,
and the process is heavily regul ated through the discl osure
rul es under Section 14 and Section 13 of the '34 Act. [|'m not
going to repeat any of that argunent. | only raise it to show
you one nore way in which we're just lunped in. There are no
specific allegations against Merrill Lynch, and in a conspiracy
you' re supposed to plead what are the overt acts. \What overt
act has Merrill Lynch participated in, other than being
involved in the HCA transaction? The other eight transactions

we're not nentioned in. D d we benefit by not participating in




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

139

those? D d we have an agreenent that we wouldn't participate
inone, intwo, insix, in seven? |It's not there. There's
not hi ng there.

And, just finally, your Honor, as a question of
fairness, you'll see at the top of ny little chart here there's
a three-line logic that the plaintiffs have used. Sone people
smarter than ne in ny firmsaid this is a syllogism which
probably shoul d have | earned about in ny philosophy class that
happened at 8:00 in the norning, but what they have in here is
private equity firnms colluded, and we find out today, it's
pushed today, anyway, we find this out because of the economc
evi dence fromthe unpublished report fromthe University of
Sout hern California, which has a very good football team [|I'm
not so sure about the econom cs departnent. So, we find out

that, based on this econom c evidence that has nothing to do

with Merrill Lynch, Merrill Lynch is not named, that private
equity firnms have col | uded, ah-hah, Merrill Lynch is a private
equity firm therefore, Merrill coll uded.

THE COURT: You sound like Aristotle.

(Laught er)

MR. KRAMER: | wi sh ny class had been Language. As a
matter of pure fairness, your Honor, based on this conplaint,
to launch di scovery against Merrill Lynch, which will cost
mllions of dollars, mllions of dollars just for Merril

Lynch, would be highly unfair, especially in the markets we
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have t oday.

Unl ess you have any further questions, | have nothing
further to add. Thank you.

THE COURT: |'Il reviewit.

MR. DROBNY: Good afternoon, Judge. M nane is Dane
Drobny, and | represent Permra advisors LLC. Permra was in
Freescale. Permrais --

THE COURT: And that's in Freescal e?

MR. DROBNY: Yes, Judge.

THE COURT: 1Is that the only place you were naned?

MR. DROBNY: Only one, Judge. W are a European
private equity firm W were naned in one transaction. There
is a release, a general release that no one disputes, that
released us in that transaction, yet for sone reason we are
still in this case. There are no other allegations against us
with respect to any of the other nine transactions in this
case. The only allegations against us relate to Freescale, and
we are only nentioned in plaintiffs' 70- or 80-page conpl ai nt
five tines. Yet, we are here after they filed a stipulation
di sm ssi ng danages fromthe Freescale transaction. For sone
reason, we are still here, even though we received a rel ease
and we were only involved in one deal in a conspiracy, Judge.
That deal occurred in 2006. They claimtheir overarching
conspiracy -- your Honor used a word "overreaching." |It's an

overreachi ng conspiracy. They claimthat conspiracy --
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THE COURT: That was a m st ake.
(Laught er)
MR. DROBNY: Actually, it wasn't, Judge.
(Laught er)

MR. DROBNY: They claima conspiracy that started in
2003. M client, a European private equity firm did one deal
in 2006. They, because sone expert in California wote sone
report, they expect your Honor to draw an inference that in
2003 ny client and every other defendant in here forned,
hat ched sone conspiracy in which we waited three years, till
2006, did the Freescale deal, didn't do any other deal, were
rel eased, and then sonehow we're getting sued today. It makes
no sense, Judge. It does not even cone close to satisfying
Twonbly, and Permira is a great exanple of how their
overarchi ng conspiracy is overreaching, and the whol e case
shoul d be di sm ssed.

But 1'"mhere just for Permra, Judge. W were
rel eased fromthe only deal that we were involved with, and
because of that, we should not -- we shouldn't just be out of
that transaction, we should be out of the entire case, because
there are no other allegations against Permra. That's all |
have to say, Judge.

THE COURT: Al right. | guess ny question is why
shouldn't Apollo, Permra and Merrill Lynch be released fully

fromthe case?
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MR. BURKE: Chris Burke, your Honor, Scott & Scott for
the plaintiffs. Thank you.

Counsel before nmentioned that he thought this was a
syl l ogi sm and he wasn't sure because he wasn't a phil osopher.
"' mnot a phil osopher either, but in a previous life | did
wite in political econony, and | did wite in lawin courts,
and this isn't a syllogism it's a syllogi smbased on false
prem ses.

Let's take the first line, Private equity firns
col luded. What are they leaving out? Private equity firns
colluded to allocate the market for LBOs $2.5 billion or
greater during 2003.

Second line. Merrill Lynch is a private equity firm
Well, what did they | eave out? Well, Merrill Lynch is a
private equity firmwho participated in the rel evant market,
the | arge LBO market.

And Merrill Lynch is a repeat player. Merrill Lynch
participated in the HCA case. It's an overt act. Merril
Lynch, the bank, funded, was one of the funders of the Kinder
Morgan case, and of those other 36 deals that M. Mtchell and
M. WIdfang nentioned that conprise the universe of the case,
Merrill Lynch, the private equity arm took part in three
others. They're repeat players.

Now, if Merrill is let out, or Permra is |let out or

Apollo is let out by virtue of the release, they're still going
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to be liable for the conduct of their co-conspirators, and this
is why. Plaintiffs' case is not a deal -by-deal allegation. W
do have an all egation of an overarching nmarket conspiracy.
We've nade clear that that market is no greater than 36 deals.
It conprises 14 or so private equity firns. Wy so few?
Frankly, because so few had the capital, the know how, the
expertise, the connections to participate in that market.
Merrill, Apollo and Permra are three of those firns. They've
all taken overt acts, as evidenced by the conplaint, to
participate in at |east one of the nine deals that we've
identified Merrill was a funder also in Kinder Mrgan, but
t hey' ve done nore than that, and I'Il get to it.

It's inmportant, though, to keep the | egal standard in

m nd, and we've cited the Jung vs. Ass'n of American Medi cal

Col | eges, and that Court wote, The individual defendant's
nmotion to dismss nust be viewed through the |l ens of the |arger
price-fixing charge. In analyzing defendants' 12(b)(6)
notions, the Court will consider the allegations with respect
to the individual defendants only in the context of the |arger
conspiracy alleged. They may not |like the fact that we've

al l eged an overarching conspiracy, it nmay not be convenient to
them that we've alleged an overarching conspiracy, but we' ve
all eged that they're on the hook for the overarching
conspiracy. They stay in the case, even if clains for danmages

against themin the rel ease cases are out.
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THE COURT: But let's take Merrill Lynch.

MR. BURKE: Yes.

THE COURT: He cites in the conplaint only one, two,
three, four, five, six references to Merrill Lynch.

MR. BURKE: | believe he left out Merrill's funding,
but the HCA deal --

THE COURT: But what else is there in there?

MR. BURKE: Your Honor, we have conpelling economc
evi dence that describes the results of defendants'
participation, and | would direct your Honor to conpl ai nt
paragraphs 117 and 198, and |I'l| denonstrate how el se Merril
is connected to the case. Now, 119 and 178, in those
paragraphs plaintiffs relied on the economc data that is
available. This is enpirical data that nmeasures the returns in
publicly traded buyouts -- buyouts executed by publicly traded
conpani es.

THE COURT: W're getting afield now. The first thing
we're here for is should they be rel eased from HCA

MR. BURKE: And I think we have filed papers releasing
t hem f rom damages cl ains in HCA

THE COURT: No. Should they be released fromthe HCA
transaction, fully released fromthe HCA transaction?

MR. BURKE: W would have to take a | ook at what the
contours of that would nean.

THE COURT: So, you're saying no.
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MR. BURKE: Well, your Honor, |let ne be clear.

THE COURT: Because there's two things. | thought
what you're arguing now is they should be in the overarching
conspiracy. But ny question to you is should they be involved
in HCA, or are they rel eased?

MR. BURKE: W cannot go after them M understandi ng
is that we have agreed with the defendants we cannot seek
damages against themfor their conduct in the HCA case, so
they' re out of the HCA case.

THE COURT: So, if you can't seek danages, which is an
essential elenent of tortious conduct, why are they here?

MR. BURKE: Their conduct in the HCA case and their
conduct in the rel evant market denonstrates their participation
in the conspiracy. That's why they're here.

THE COURT: So, are you saying that they've been
rel eased fromthe so-called substantive act, they're not
rel eased fromthe conspiracy?

MR. BURKE: W released our damages clains, we didn't
rel ease conduct, and there are certain conduct in the HCA case
and in the Permra case -- I'msorry -- in the HCA case, in the
AMC case and in the Freescale case that is post-rel ease, that
it is after what they bargained for in terns of their rel ease.
For instance, in what | believe in each of these three deals,
there were such things as secondary bond offerings that the

def endants used, including Permra, Merrill and Apollo. They
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used those to pay thensel ves back after the deal had been
consummated. Well, those transactions occurred subsequent to
the release, and it's black-letter law that you can't rel ease
prospective conduct, just as it's black-letter law that you
can't rel ease prospective injunctive relief.

THE COURT: So, in other words, they are not rel eased.

MR. BURKE: They are not rel eased, not conpletely.
They're rel eased from damages. Their conduct stays in the case
in order to prove up the overarching conspiracy and to prove --

THE COURT: | always thought that if there's no
damages, there's no cause of action.

MR. BURKE: Your Honor, but this isn't a case that's
deal by deal by deal; it's a case that enconpasses a nunber of
deal s.

THE COURT: Have you got authority for the so-called
partial release that says that people who have been rel eased
are only rel eased as to damages but not as to conduct?

MR. BURKE: W can certainly provide you authority
Wi th respect to the rel ease not extendi ng past the settl enent
or past the release date. W can certainly provide you
authority with respect to prospective conduct.

THE COURT: So, do you have allegations in there for
t hese three individual corporations that they were involved in
sonet hi ng post-rel ease tine?

MR. BURKE: W do in our injunctive relief claim your
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Honor, | believe it's paragraph -- let nme find it -- it's where
we all ege the defendants in paragraphs 215 and 216 derived
econom ¢ benefit that would have been after the deals had been
consunmat ed.

THE COURT: But when? D d you specify?

MR. BURKE: W could certainly nmake that nore
speci fic, your Honor.

THE COURT: | nmean to say, it's a very general
all egation. Wien did they do it? Wth whon?

MR. BURKE: Well, the nature of these deals is after
the deal closes. Then the secondary --

THE COURT: | know, but where is your allegation to
that effect?

MR. BURKE: Your Honor, if we weren't specific enough,
we can certainly try again. This is a 77-page conplaint. W
tried to do our best to be as specific as possible w thout
being unduly prolix. If we failed to walk that line, we failed
to wal k that |ine.

THE COURT: Does anybody want to respond to anything
t hat he sai d?

MR. BURKE: May | just?

THE COURT:  Yes.

MR. BURKE: Your Honor, one thing | did want to
address is the Apollo's counsel, and, really, it was each of

t he def endants, each of the individual defendants, Merrill,
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Apoll o and Permra, essentially argued with the facts and are
asking the Court to weigh the inferences based on --

THE COURT: To tell you the truth, | haven't even
considered the facts. |[|'ve seen that there's three entities
here who have been released with respect to certain
transactions, but your response is they have only been rel eased
as to the damages. |'ve never heard the argunent nmade before
That's ny only point. It's not a question of evidence, it's a
guestion of law. 1Is the release fully effective or isn't it
with respect to those transactions?

MR. BURKE: Well, when the defendants approached us
and di scussed rel easing injunctive conduct, our view on
rel easing clains for injunctive relief, the way we viewed that,
at least, was you' re asking us to rel ease conduct that may be
in the future, and we, as a matter of public policy, cannot
rel ease conduct that's going to occur in the future. CQur
belief was the only thing we had to rel ease was t he danages
cl aims, but the conduct renains.

THE COURT: |'mnot tal king about your release, |'m
tal ki ng about the notion to release that I'"'mgoing to rule on
now. Should they be released or shouldn't they be?

MR. BURKE: | believe they should be rel eased for
damages clains in those cases.

THE COURT: Even though it says for any and al

clains? It doesn't say just for damages.
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MR. BURKE: Injunctive release clains up to the date
of the rel ease, sure.

But, your Honor, if | could get back to the issue of
whet her or not we've adequately pled or tied the defendants to
t he overarching conspiracy, a simlar issue was considered

recently in the In re: SRAMcase. That's a case out of the

Northern District of California. It's in front of Judge
Wl ken, it's a post-Twonbly case. We cited it in our brief on
page 42, a February 14, 2008 case, and that was a case
i nvolving an all eged ten-year conspiracy to fix and maintain
menory, nenory chips, and it involved nearly 50 defendants, 47
def endants, and ten of them brought notions simlar to those
brought by Merrill, Apollo and Permra here, essentially
arguing that, even if plaintiffs have adequately alleged the
conspiracy, the conplaint didn't explain how each individual
def endant participated in the conspiracy.

THE COURT: | thought we were arguing release. |
didn't know we were going back to Twonbly.

MR. BURKE: If we don't need to go back to Twonbly, we

don't need to. If you would rather | don't go back to Twonbl ey
THE COURT: Well, | didn't realize that was your

pur pose, to argue Twonbly. | thought we were arguing here

rel ease.

MR. BURKE: Maybe it's just a matter of speaki ng past
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one anot her, your Honor, because ny understandi ng was part of

their release argunent went to whether or not they had any

ot her connection with the case. | nean, if the argunent

they're making is that because of the releases they're sinply

out of the case, that's not our position.

THE COURT:

| know it's not your position, but they

say they're only nanmed in your conplaint in this one

transaction except for general allegations.

MR. BURKE

Ceneral allegations supported by econom c

data spanning three decades.

THE COURT:
MR. BURKE
THE COURT:
MR. BURKE
i nvol ved in, yes.
THE COURT:
Apol | o.
MR. BURKE
THE COURT:

reference to Apoll o,

Wth respect to then?
Yes.
Wth respect to Apollo?

Wth respect to the deals that they were

No. I'mtalking about with respect to

Yes, with respect to Apollo, your Honor

Where in your conplaint do you have any

Permra and Merrill Lynch other than the

transactions of which they've been, at |east ostensibly,

rel eased?

MR. BURKE

I n both paragraphs 117 and 198, | believe,

to go back to the storyboard, your Honor, or maybe 198,

apol ogi ze, there's a reference to the economc effects on cl ass
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menbers of the AMC, HCA and Freescal e deals, and we know t hat
Merrill, Apollo and Permra were the private equity firns
i nvolved in those deal s.

THE COURT: How do we know? Does it say so?

MR. BURKE: W alleged that earlier in the conpl aint,
your Honor, and this econom c data shows that, for instance,
Wi th respect to the anobunt of appreciation flowing to class
menbers, that in Cub LBOs, sharehol ders woul d expect to
receive about half that, less than half that they woul d expect
to receive in a publicly traded transaction, and if you | ook at
the AMC, HCA and Freescal e deals, which correspond to Merrill
Apollo and Permra, the class nenbers received even | ess, |ess
than the average club deal, and based on the econom c dat a,
that is suggestive of collusion. |In fact, the econom c data
that we pled suggests that the only reasonabl e econom c
expl anation for the lower premuns is collusion. So, the
econom c data does, in fact, enconpass Merrill, Apollo and
Perm ra.

THE COURT: Al right. Any response?

MR. ROSENBERG  Your Honor, what M. Burke just said,
that the econom c data suggests that there was inadequate price
in the AMC transaction, for exanple, the only transaction that
Apollo was in, well, the inadequate price allegations is
exactly the allegations that were nmade in the conplaint for

whi ch Apollo settled and received a full release, and that
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conplaint in Mssouri, the allegations were that the AMC
transaction involved an i nadequate price and the sharehol ders
of AMC did not receive adequate consideration for their shares.
There was di scovery, there was a settlenent, it was approved by
the Court, and there was a full release and paynent of
attorneys' fees of $1.7 million to plaintiffs' counsel,
including the firnms sitting at that table, and then the rel ease
says that Apollo is fully released for anything arising out of,
related to or based on the AMC transacti on

THE COURT: | had the idea, and I m ght have m sheard,
that other than that transaction there were others that Apollo
was nentioned in.

MR. ROSENBERG Not in this conplaint, your Honor, and
all your Honor can go by are the four corners of the conplaint.
Al they allege as to Apollo, the only transaction they --

THE COURT: |s AMC?

MR. ROSENBERG Is AMC. That's it. [It's on pages 43
t hrough 45 of the conplaint. That's it.

THE COURT: | msheard you. | thought you had
reference in your argunent to another transaction.

MR. BURKE: The one reference was to Merrill being
involved in the Kinder Mirgan deal, your Honor, but the point I
was trying to make is, of the universe of deals that we believe
that are in our case, which is approximately 36 Cub LBGs 2.5

billion and above, Apollo's participated in three deals,
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i ncl udi ng the AMC deal

THE COURT: But are they so alleged in the conplaint.

MR. BURKE: The other two deals are not alleged yet,
your Honor.

THE COURT: They are not all eged.

MR. BURKE: No.

THE COURT: How about with respect to Permra? Are
any of their deals alleged?

MR. BURKE: Qher than the Freescal e deal, no, your

Honor .

THE COURT: And how about Merrill Lynch?

MR. BURKE: Well, Merrill Lynch, we believe we've nade
the point that it's clear fromtheir conplaint that Merrill's
al so involved in Kinder, at least the Merrill side being
Merrill is the investnment bank. The other three Merrill deals

are not all eged.

THE COURT: Is in?

MR. BURKE: Ki nder Mbrgan.

MR. ROSENBERG  Your Honor, just to sumup, all they
have as to Apollo is the AMC transaction and Apollo's status as
a private equity firm That is insufficient, your Honor.
Apol Il o should not be in this case, it should not have the
burden of discovery and shoul d be di sm ssed.

THE COURT: |'Il hear fromMerrill Lynch, then, again.

He nmade sone reference that you're in another transaction as
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all eged in the conplaint.

MR. KRAMER: \What he refers to there is, there's a
chart in the conplaint, which is not a nunbered paragraph. In
pl eadi ng rul es, you don't have to respond to allegations that
are not in paragraphs, but putting that aside, for a second --
but that's the reason | didn't list it in the chart | gave to
you, your Honor -- the only participation that Merrill had, and
which is in their chart, is Merrill provided sonme financing for
Ki nder Morgan. There's no allegation that --

THE COURT: On what transaction?

MR. KRAMER: On Ki nder Morgan.

THE COURT: \Which one?

MR. KRAMER: Ki nder Morgan. Released in HCA and
there's one chart that nentions that Merrill provided, Merril
Lynch provi ded sone financing, which is the business that
Merrill Lynch is generally in, is providing financing. It's an
i nvest nent bank.

THE COURT: Along with Carlyle and Gol dman Capital ?
Are those the ones?

MR. KRAMER. | think there are other investnent banks,
yes. That was just the normal part of their business, was
providing financing to custoners who asked for it.

THE COURT: So, your position is that Merrill should
stay in at least with respect to Kinder Mdrgan or no?

MR. BURKE: Well, Merrill should stay in, the entity
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Merrill should stay in the case, and the reason we pointed out
to the Court of Merrill's involvenent in the Kinder Mrgan
case, and it's on page 54, | believe, your Honor, it's part of

paragraph 170, it's a chart attached to paragraph 170, our
position is that Merrill stays in the case, and added evi dence
that Merrill's involvenent in the conspiracy is the fact that
it hel ped fund the Kinder Myrgan case.

THE COURT: Al right. Anything further?

MR. PRIMS: Your Honor, one |ast point, because it's
germane to the argunents that took place this norning.
realize it's late in the day, but on two separate occasions
counsel for the plaintiffs said, |I believe I'mquoting, the
record will reflect it, This is not a deal -by-deal conspiracy,
and this is not a case that's deal by deal by deal. The Court
needs to |l ook at the relevant market that's pleaded. Paragraph
107 of the conplaint says this is a global overarching
conspiracy claim and, so, for the purpose of the discussion
t hat your Honor had with me this norning about what kind of
case they' ve pl eaded, they've disclained the deal -by-deal case
now, and that's now clear as a result of all the argunents, and
we ask that the Court rule on the basis of the conspiracy
that's actually been pleaded, and that's now been confirned
twice on the record, which is the overarching conspiracy.

MR. KRAMER: Can | nake just one |last point, your

Honor, now | ooking at the chart? The chart about Kinder Morgan
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lists the financing comng from Gol dman Sachs, Citigroup

Deut sche Bank, Lehman Brothers, Merrill and Wachovia, six

di fferent banks. Since many of those are nmy clients, |I'm not
going to suggest that they ought to be here too, but it seens
to be a very, very thin read beyond HCA to try to just keep
Merrill Lynch in this case because they are listed with a group
of ot her people who financed, who are not defendants in the
case, and when financing is their basic business.

Thank you, your Honor.

MR. W LDFANG  Your Honor, good afternoon, Craig
W | df ang. Your Honor has been extraordinarily patient today.
| just want to respond briefly.

Qur position now, as it was early in the norning and
will be tonorrow, is the case involves deals. It's not a
deal - by-deal case, but the deals are a reflection, an
ef fectuation of the overarching conspiracy, and, so, | don't
think that there's any confusion. Your Honor listened to that
very patiently this norning.

Finally, your Honor, to the extent that the Court
believes that there is sonme inadequacy in the detail of the
conplaint, if you, for exanple, believe that we should have
al l eged the other deals --

THE COURT: I'mnot telling you how to plead you case.

MR. W LDFANG. No, but we would appreciate, if you do

determ ne that, an opportunity to re-plead to satisfy any




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

157

deficiencies that you think there mght be. That's all | have.
Thank you.

THE COURT: Does anybody have anything further to say?

(No response)

THE COURT: Al right. 1'Il take it under advi senent.
| thought | was going to take tonorrow off.

(Laught er)

THE DEPUTY CLERK: All rise. Court is adjourned.

(Proceedi ngs concluded at 2:40 p.m)
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