
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 

TROTTER CONSTRUCTION COMPANY, 
INC., on behalf of itself and all others 
similarly situated  
 
                            Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC. and 
UNNAMED CO-CONSPIRATORS, 
 
                           Defendants. 
 

 
 
CASE NO. 1:05-CV-01216-SEB-VSS 
 

VAN VALKENBURG BUILDERS, INC., 
individually and on behalf of a class of all 
those similarly situated 
 
                           Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                           Defendant. 
 

 
 
CASE NO. 1:05-CV-01005-SEB-VSS 
 

R. SHANE THARP, on behalf of himself and 
all others similarly situated, 
 
                            Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., et al, 
 
                           Defendants. 
 

 
 
CASE NO. 1:05-CV-01045-SEB-VSS 
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MICHAEL REISERT, on behalf of himself 
and all others similarly situated, 
 
                               Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC. and Unnamed 
Co-Conspirators 
 
                              Defendants. 
 

 
 
CASE NO. 1:05-CV-01046-SEB-VSS 
 

SINIARD CONCRETE SERVICES, INC., 
individually and on behalf of a class of all 
those similarly situated, 
 
                              Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                              Defendant. 
 

 
 
CASE NO. 1:05-CV-01056-SEB-VSS 
 

ENVIRON, LLC, individually and on behalf 
of a class of all those similarly situated, 
 
                              Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                              Defendant. 
 

 
 
CASE NO. 1:05-CV-01057-SEB-VSS 
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DAN GROTE, A Sole Proprietorship, 
individually and on behalf of a class of all 
those similarly situated 
 
                                  Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                                  Defendant. 
 

 
 
CASE NO. 1:05-CV-01055-SEB-VSS 
 

M & M PROPERTIES OF LOUISVILLE, 
LLC, MDR PROPERTIES OF LOUISVILLE, 
LLC and 502 PROPERTIES, LLC., on behalf 
of themselves and all others similarly situated, 
 
                                  Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., PRICE 
IRVING, FRED R. "PETE" IRVING, JOHN 
HUGGINS and DANIEL C. BUTLER, 
 
                                Defendants. 
 

 
 
CASE NO. 1:05-CV-01103-SEB-VSS 

STACY M. WISSEL, Trustee of Chapter 7 
Debtor GROHOFF CONSTRUCTION, INC., 
individually and on behalf of a class of all 
those similarly situated 
 
                                 Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                                Defendant. 
 

 
 
CASE NO. 1:05-CV-01104-SEB-VSS 
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CHEROKEE DEVELOPMENT, INC., 
individually and on behalf of a class of all 
those similarly situated 
 
                                  Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                                 Defendant. 
 

 
 
CASE NO. 1:05-CV-01105-SEB-VSS 

SCOTT PENTECOST D/B/A A&K 
CONCRETE, individually and on behalf of 
a class of all those similarly situated 
 
                                Plaintiff, 
 
vs. 
 
IRVING MATERIALS, INC., 
 
                                Defendant. 
 

 
 
CASE NO. 1:05-CV-01133-SEB-VSS 

CRAW-CON, INC., individually and on 
behalf of all others similarly situated, 
 
                                Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., et al. 
 
                               Defendants. 
 

 
 
CASE NO. 1:05-CV-01190-SEB-VSS 
 

BOYLE CONSTRUCTION 
MANAGEMENT, INC., 
                                Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., et al. 
 
                               Defendants.  
 

 
 
CASE NO:  1:05-CV- 00979-SEB-VSS 
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KORT BUILDERS, INC., on behalf of itself and 
all others similarly situated 
 
                                Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., et al. 
 
                               Defendants. 
 

 
 
CASE NO. 1:05-CV-1002-SEB-VSS 

DENNIS LEON MYERS d/b/a MYERS 
CONCRETE FINISHING, on its behalf and on 
behalf of all others similarly situated 
 
                                Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., et al. 
 
                               Defendants. 
 

 
 
CASE NO. 1:05-CV-1081-SEB-VSS 

ENGELHARDT CONTRACTING, on behalf of 
itself and all others similarly situated  
 
 
                                Plaintiffs, 
 
vs. 
 
IRVING MATERIALS, INC., et al. 
 
                               Defendants. 
 

 
 
CASE NO. 1:05-CV-1130-SEB-VSS 
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DEFENDANT IRVING MATERIALS, INC.'S MOTION FOR  
ENTRY OF DEFENDANT'S PROPOSED PRETRIAL ORDER NO. 1 

 
 Defendant Irving Materials, Inc. and, where applicable, individual defendants Fred R. 

Irving, Price Irving, Daniel Butler and John Huggins (collectively "IMI"), respectfully move for 

entry of IMI's proposed Pretrial Order No. 1.  In support, IMI states: 

1. Three groups of plaintiffs' counsel (the Susman Group, the Spector Group and the 

Levin Group) have moved to consolidate the Concrete Antitrust Cases1 and for appointment of 

                                            
1 The cases are:  Van Valkenburg Builders, Inc., individually and on behalf of a class of all those similarly 

situated vs. Irving Materials, Inc., Cause No.  1:05-cv-1005-SEB-VSS; Kort Builders, Inc., on behalf of itself and 
all others similarly situated v. Irving Materials, Inc., Cause No.  1:05-cv-1002-SEB-VSS; Boyle Construction 
Management, Inc. v. Irving Materials, Inc. and Unnamed Co-Conspirators, Cause No.  1:05-cv-0979-SEB-VSS; 
Michael Reisert, on behalf of himself and all others similarly situated v. Irving Materials, Inc. and Unnamed Co-
Conspirators, Cause No.  1:05-cv-1046-SEB-VSS; R. Shane Tharp v. Irving Materials, Inc. and Unnamed Co-
Conspirators, Cause No.  1:05-cv-1045-SEB-VSS; Dan Grote, a Sole Proprietorship, individually and on behalf of 
a class of all those similarly situated v. Irving Materials, Inc., Cause No.  1:05-cv-1055-SEB-VSS; Siniard Concrete 
Services, Inc., individually and on behalf of a class of all those similarly situated v. Irving Materials, Inc., Cause No.  
1:05-cv-1056-SEB-VSS; Environ, LLC, individually and on behalf of a class of all those similarly situated, Cause 
No.  1:05-cv-1058-SEB-VSS; Dennis Leon Myers, on its behalf and on behalf of all others similarly situated doing 
business as Myers Concrete Finishing v. Irving Materials, Inc., Cause No.  1:05-cv-01081-SEB-VSS; M & M 
Properties of Louisville, LLC, MDR Properties of Louisville, LLC, and 502 Properties, LLC on behalf of themselves 
and all others similarly situated v. Irving Materials, Inc., Price Irving, Fred R.  "Pete" Irving, John Huggins and 
Daniel C. Butler, Cause No.  1:05-cv-1103-SEB-VSS, Stacy M. Wissel Trustee of Chapter 7 Debtor Grohoff 
Construction, Inc., individually and on behalf of a class of all those similarly situated v. Irving Materials, Inc., 
Cause No.  1:05-cv-1104-SEB-VSS; Cherokee Development, Inc., individually and on behalf of a class of all those 
similarly situated v. Irving Materials, Inc., Cause No. 1:05-cv-1105-SEB-VSS; Engelhardt Contracting, on behalf 
of itself and all others similarly situated v. Irving Materials, Inc., Cause No.  1:05-cv-1130-SEB-VSS; Scott 
Pentecost d/b/a A & K Concrete, individually and on behalf of a class of all those similarly situated v. Irving 
Materials, Inc., Cause No.  1:05-cv-1133-SEB-VSS and Craw-Con, Inc., individually and on behalf of a class of all 
those similarly situated v. Irving Materials, Inc., Daniel C. Butler, John Higgins, Fred R. "Pete" Irving, and Price 
Irving, Cause No.  1:05-cv-1190-SEB-VSS; Trotter Construction Company, Inc., on behalf of itself and all others 
similarly situated v. Irving Materials, Inc. and Unnamed Co-Conspirators, Cause No. 1:05-CV-01216-SEB-VSS, 
Wininger/Stolberg Group, Inc., d/b/a Wininger/Stolberg Group-Claybridge, Inc., Wininger/Stolberg Homes/Jackson 
Mill, Inc., Wininger/Stolberg Land Holdings, Inc., Wininger/Stolberg Homes/Brighton Point Villas, Inc., 
Wininger/Stolberg Homes/The Villa Glen, Inc. and American Custom Homes, Inc. v. Irving Materials, Inc., Daniel 
C. Butler, John Huggins, Fred R. "Pete" Irving, Price Irving and Unnamed Co-Conspirators, Cause No.  1:05-CV-
1265-SEB-VSS and Marmax Construction, LLC, and Cal Paysinger d/b/a Genesis Concrete on behalf of themselves 
and all others similarly situated v. Irving Materials, Inc., Builder's Concrete & Supply Co., Inc., Hughey, Inc., d/b/a 
Carmel Concrete Products, and Doe's 1-25 (co-conspirators), Cause No.  1:05-CV-1280-SEB-VSS. Two individual-
capacity lawsuits not seeking class status have also been filed, Tippmann Construction, Inc., Elbrecht Investments, 
LLC and CWE Concrete Construction, Inc. v. Irving Materials, Inc., Cause No.  1:05-cv-1278-SEB-VSS; Wardwell 
Brothers, Inc. v. Builder's Concrete & Supply Co., Inc. and Irving Materials, Inc., Cause No.  1:05-cv-1296-SEB-
VSS.  The Tippmann and Wardwell cases should also be consolidated with the Concrete Antitrust Cases.   
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their respective, multi-firm groups as interim counsel for the putative class under Fed.R.Civ.P. 

23(g)(2).   

2. For reasons described in its supporting memorandum, filed herewith, IMI opposes 

the appointment of any group, as presently constituted, as interim counsel and submits that 

interim counsel should be chosen through a competitive bidding process. 

3. Plaintiffs' proposals with respect to captioning and filing are generally consistent 

with recommendations set forth in the Manual For Complex Litigation (4th) and should be 

adopted to the extent reflected in IMI's own proposed Pretrial Order No. 1, tendered herewith.   

4. IMI's proposed Pretrial Order No. 1 also contains refinements to account for the 

joinder of additional defendants and to set a date certain for the Fed.R.Civ.P. 26(f) conference.  

This cross-motion for entry of IMI's proposed Pretrial Order No. 1 should be granted following 

the appointment of interim counsel for the putative class. 

WHEREFORE, the Court should enter IMI's proposed Pretrial Order No. 1 following 

the appointment of interim counsel for the putative class. 

Respectfully submitted, 
     
      s/ Edward P. Steegmann    
      G. Daniel Kelley, Jr., #5126-49 

Thomas E. Mixdorf, ##16812-49 
Edward P. Steegmann, #14349-49   
Anthony P. Aaron, #23482-29 
Attorneys for Defendant 
Irving Materials, Inc. 

ICE MILLER  
One American Square 
Box 82001 
Indianapolis, Indiana  46282 
(317) 236-2100 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 6, 2005, a copy of the foregoing was filed 

electronically.  Notice of this filing will be sent to the following parties by operation of the 

Court's electronic filing system (for ECF-registered counsel) or by United States mail, first class, 

postage prepaid.  Parties may access this filing through the Court's system. 

Irwin B. Levin 
Richard E. Shevitz 
Scott D. Gilchrist 
Arend J. Abel 
COHEN & MALAD, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN  46204 
ilevin@cohenandmalad.com 
rshevitz@cohenandmalad.com 
aabel@cohenandmalad.com 
sgilchrist@cohenandmalad.com 
 
Michael B. Hyman 
Robert J. Wozniak, Jr. 
MUCH SHELIST FREED DENENBERG  
AMENT & RUBENSTINE, P.C. 
191 North Wacker Drive, Suite 1800 
Chicago, IL  60606 
mbhyman@muchshelist.com 
rjwozniak@muchshelist.com 
 
Jerry A. Garau 
Jennifer Stephens Love  
Marshall S. Hanley 
FINDLING GARAU GERMANO & PENNINGTON 
151 North Delaware Street 
Suite 1515 
Indianapolis, Indiana  46204 
jgarau@fggplaw.com  
jlove@fggplaw.com 
mhanley@fggplaw.com 
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Mindee Jill Reuben 
Steven A. Asher 
WEINSTEIN KITCHENOFF & ASHER LLC 
1845 Walnut Street 
Suite 1100 
Philadelphia, PA  19103 
reuben@wka-law.com 
 
Gregory P. Hansel 
Randall B. Weill 
PRETI FLAHERTY BELIVEAU PACHIOS & HALEY, LLP 
One City Center 
P. O. Box 9546 
Portland, ME  04112-9546 
ghansel@petri.com 
rweill@petri.com 
 
Robert J. Schuckit 
SCHUCKIT & ASSOCIATES, P.C. 
10 West Market Street, Suite 3000 
Indianapolis, IN  46204 
rschuckit@schuckitlaw.com 
 
Stacey Mills 
Samuel D. Heins 
Troy J. Hutchinson 
Vincent J. Esades 
Jessica N. Servais 
HEINS MILLS & OLSON PLC 
3550 IDS Center 
80 South Eighth Street 
Minneapolis, IN  55402 
sheins@heinsmills.com 
thutchinson@heinsmills.com 
vesades@heinsmills.com 
 
Mark K. Gray 
Matthew L. White 
GRAY & WHITE 
1200 PNC Plaza 
500 West Jefferson Street 
Louisville, KY  40202 
mkgrayatty@aol.com 
mattwhiteatty@aol.com 
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James R. Malone 
Michael D. Gottsch 
CHIMICLES & TIKELLIS, LLP 
361 West Lancaster Avenue 
Haverford, PA  19041 
michaelgottsch@chimicles.com 
 
Cathleen L. Nevin 
Offer Korin 
KATZ & KORIN 
334 North Senate Avenue 
Indianapolis, IN  46204 
cnevin@katzkorin.com  
okorin@katzkorin.com 
 
Eugene A. Spector 
Jay S. Cohen 
Jeffrey J. Corrigan 
Jeffrey L. Kodroff 
SPECTOR ROSEMAN & KODROFF, P.C. 
1818 Market Street 
Suite 2500 
Philadelphia, PA  19103 
espector@srk-law.com 
jcohen@srk-law.com 
jcorrigan@srk-law.com 
jkodroff @srk-law.com 
 
John Charles Murdock 
Theresa Lee Groh 
MURDOCK GOLDENBERG 
SCHNEIDER & GROH LPA 
35 East 7th Street 
Suite 600 
Cincinnati, OHIO  45202 
jmurdock@mgsglaw.com 
tgroh@mgsglaw.com 
 
William E. Hoese 
Joseph C. Kohn 
KOHN SWIFT & GRAF 
One South Broad Street 
Suite 2100 
Philadelphia, PA  19107-3389 
whoese@kohnswift.com 
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John R. Price 
JOHN R. PRICE & ASSOCIATES 
9000 Keystone Crossing, Suite 150 
Indianapolis, IN  46240 
john@johnpricelaw.com 

 
Steve W. Berman 
Anthony D. Shapiro 
HAGENS BERMAN SOBOL SHAPIRO LLP 
1301 Fifth Avenue, Suite 2900 
Seattle, WA  98101 
steve@hbsslaw.com  
tony@hbsslaw.com 

 
Stephen D. Susman 
Barry C. Barnett 
Jonathan Bridges 
SUSMAN GODFREY LLP 
901 Main Street 
Suite 4100 
Dallas, TX  75202 
ssusman@susmangodfrey.com 
bbarnett@susmangodfrey.com 
jbridges@susmangodfrey.com 

 
Kendall S. Zylstra 
SCHIFFRIN & BARROWAY LLP 
280 King of Prussia Road 
Radnor, PA  19087 
kzylstra@sbclasslaw.com 

 
Stephen E. Connolly 
SCHIFFRIN & BARROWAY LLP 
280 King of Prussia Road 
Radnor, PA  19087 
sconnolly@sbclasslaw.com 
 
David Bruce Vornehm 
Joseph M. Leone 
Thomas J. Grau 
DREWRY SIMMONS PITTS & VORNEHM 
8888 Keystone Crossing, suite 1200 
Indianapolis, IN  46240 
dvornehm@drewrysimmons.com 

Case 1:05-cv-00979-SEB-JMS   Document 23    Filed 09/06/05   Page 11 of 15



 

 - 12 - 

jleone@drewrysimmons.com 
tgrau@drewrysimmons.com 
 
James A.L. Buddenbaum 
PARR RICHEY OBREMSKEY & MORTON 
201 North Illinois Street 
Suite 300 
Indianapolis, IN  46204 
jbuddenbaum@parrlaw.com 
 
Richard A. Lockridge 
W. Joseph Bruckner 
Yvonne M. Flaherty 
LOCKRIDGE GRINDAL NAUEN PLLP 
2200 Washington Square Building 
100 Washington Avenue South 
Minneapolis, MN  55410 
 
Lawrence Walner 
Lawrence Walner & Associates 
150 North Wacker Drive 
Suite 2150 
Chicago, IL  60606 
 
Michael D. Hausfeld 
COHEN MILSTEIN HAUSFELD & TOLL 
1100 New York Avenue, N.W. 
West Tower, Suite 500 
Washington, D.C.  20005-3934 
 
Stewart M. Weltman 
COHEN MILSTEIN HAUSFELD & TOLL PLLC 
39 South LaSalle Street 
Suite 1100 
Chicago, IL  60603 
 
Daniel R. Karon 
GOLDMAN SCARLATO & KARON, PC 
55 Public Square 
Suite 1500 
Cleveland, OH  44113-1998 
 
Isaac L. Diel 
Law Offices of Isaac L. Diel 
135 Oak Street 
Bonner Springs, KS  66013 
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Krishna B. Narine 
Law Office of Krishna B. Narine 
7839 Montgomery Avenue 
Elkins Park, PA  19027 
 
Bernard Persky 
Hollis L. Salzman 
Kellie Safar 
GOODKIND LABATON RUDOFF & SUCHAROW, LLP 
100 Park Avenue 
New York, NY  10017 
 
Bryan L. Clobes 
Ellen Meriwether 
MILLER FAUCHER & CAFFERTY LLP 
One Logan Square 
18th & Cherry Streets 
Suite 1700 
Philadelphia, PA  19103 
 
Marvin Miller  
Jennifer Sprengel 
MILLER FAUCHER & CAFFERTY LLP  
30 North LaSalle Street 
Suite 3200 
Chicago, IL  60602 
 
Joseph R. Whatley 
WHATLEY DRAKE LLC 
505 20th Street North 
Birmingham, AL  35203-4601 
 
Justin M. Tarshis 
ZWERLING SCHACHTER & ZWERLING, LLP 
41 Madison Avenue 
New York, NY  10010 
 
L. Kendall Satterfield 
Richard M. Volin 
FINKELSTEIN THOMPSON & LOUGHRAN 
1050 30th Street, N.W. 
Washington, D.C.  20007 
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Robert S. Schachter 
ZWERLING SCHACHTER & ZWERLING 
767 Third Avenue 
New York, NY  10017-2023 
 
Judy L. Woods 
BOSE MCKINNEY & EVANS, LLP 
135 North Pennsylvania Street 
Suite 2700 
Indianapolis, IN 46204 
jwoods@boselaw.com  
 
Daniel Gustafson 
Renae Steiner 
GUSTAFSON GLUEK 
725 Northstar East 
608 Second Avenue South 
Minneapolis, MN 55402 
 
Joseph Goldberg 
FREEDMAN BOYD DANIELS HOLLANDER & GOLDBERG 
20 First Plaza 
Suite 700 
Albuquerque, NM 87102 
 
Dianne M. Nast 
RODA NAST 
801 Estelle Drive 
Lancaster, PA 17601 
 
Dennis Stewart 
HULETT HARPER STEWART 
550 West C Street 
Suite 1600 
San Diego, CA 92101 
 
 

 
 
        s/ Edward P. Steegmann    

     G. Daniel Kelley, Jr., #5126-49 
     Thomas E. Mixdorf, #16812-49 
     Edward P. Steegmann, #14349-49 
     Aaron P. Anthony, #23482-29 
     daniel.kelley@icemiller.com 
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tom.mixdorf@icemiller.com  
ed.steegmann@icemiller.com  
anthony.aaron@icemiller.com  
 
Attorneys for Defendant 
Irving Materials, Inc. 

ICE MILLER  
One American Square 
Box 82001 
Indianapolis, Indiana  46282 
(317) 236-2100 
 

INDY 1601958v.1 
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