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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

)
IN RE URETHANE ANTITRUST LITIGATION )

)

) Case No. 04-md-1616-JWL-JPO
THIS DOCUMENT RELATES TO: )
POLYETHER POLYOL CASES )

)

THE DOW CHEMICAL COMPANY’S REPLY BRIEF
SUPPORTING ITS MOTION TO DECERTIFY THE CLASS

Prior to trial, Dow filed a motion to decertifydiclass. Dkt. 2706. With the Court’s
permission (Dkt. 2822), Dow submits this reply bsepporting its motion to decertify. This
brief responds to arguments raised in Plaintifighpdemental opposition brief (“Supp. Decert.
Opp.”) (Dkt. 2817). This brief also addresses lastk’s important decision by the Supreme
Court inComcast Corp. v. Behrend S.Ct. --, No. 11-864, 2013 WL 1222646 (Mar, 2@13),
in which the Supreme Court found a model proffdsgdDr. McClave was insufficient to meet
the requirements of Rule 23(b)(3). As explaineddetail below,Comcastoffers powerful
confirmation that the Class in this case shouldldeertified. And likeNal-Mart Stores, Inc. v.
Dukes 131 S. Ct. 2541 (2011)—another significant clesdification decision issued since this
Court granted class certification in 200&emcastwill provide much needed guidance to lower
courts, to ensure that certification is grantedyomhen consistent with Rule 23, the Rules
Enabling Act, and the guarantees of the Due ProCéssse and Seventh Amendment. Indeed,
Comcasst impact is already being felt, with the Supren@u this week overturning two other
class certification rulings (one of which is relied by Plaintiffs), and remanding those cases for

proceedings consistent wi@omcast
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Plaintiffs Do Not Dispute the Relevant Legal Standals
Plaintiffs do not dispute any of the relevant leg@ndards, established by case law and
by Rule 23 itself:
« A class may be decertified at any time prior t@fjudgment;
» A plaintiff bears the burden of establishing theuieements of Rule 23; and

* The burden of establishing the requirements of RGleemains with the plaintiff
even if the defendant is the movant, and even aédification is granted.

Il. Decertification of the Class is Required by Rule 23the Rules Enabling Act, Due
Process and the Seventh Amendment

A. Comcast confirms that the Class in this case should be datéied

Like here, inComcasthe plaintiffs attempted to prove impact and daesaigr the class
through a regression model developed by Dr. McClas&hough the plaintiffs had originally
advanced four theories of antitrust impact, thal tcourt accepted only one of the four—the
“overbuilder theory”—as capable of being provedmwitasswide evidence, and certified a Rule
23(b)(3) class, having accepted that Dr. McClavet&del could be used to prove impact and

damages. After the Third Circuit affirmed, the 8pe Court granted review and reversed,

1 If the requirements of Rules 23 are not met, diication must be granted, even after a jury
has rendered a verdicGeeg e.g, Wang v. Chinese Daily News, In@09 F.3d 829 (9th Cir.
2013); Broussard v. Meineke Disc. Muffler Shops, k55 F.3d 331, 337 (4th Cir. 1998).
Despite Plaintiffs’ implication that price-fixingases are invariably fit for class certification
(Class Plaintiffs’ Opposition to Dow’s Post-Trialdon (Dkt. 2816) at 24 & n.9), a review of
cases from only the past few years reveals othern@see.g, Comcast2013 WL 1222646In

re Florida Cement and Concrete Antitrust Liti78 F.R.D. 674, 686-87 (S.D. Fla. 2012)
(denying class certification)n re Plastics AdditivesNo. 03—CV-2038, 2010 WL 3431837, at
*16 (E.D. Pa. Aug. 31, 2010) (denying class cedifion where plaintiffs failed to show actual
injury because their expert “admitted that his esgrons d[id] not show that each and every
class member paid a higher price than they woule lpid absent a conspiracyly re Flash
Memory Antitrust Litig.,No. C 07-0086, 2010 WL 2332081, at *8 (N.D. Caind 9, 2010)
(denying class certification)/aluepest.com of Charlotte, Inc. v. Bayer Cpf&1 F.3d 282 (4th
Cir. 2009) (affirming district court’s refusal textify); In re Hydrogen Peroxide Antitrust Litig.
552 F.3d 305, 326 (3d Cir. 2008) (reversing théridiscourt’s order certifying).
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finding that class certification had been “impraper Specifically, the Court found Dr.
McClave's model fell “far short of establishing trdamages are capable of measurement on a
classwide basis."Comcast 2013 WL 1222646 at *5. In reaching that con@usihe Court set
out several important observations about the useaxfels to support plaintiffs’ case in a class
action:

(1) “[A]t the class certification stage (as at triaddpy model supporting a ‘plaintiff's
damages casmust be consistent with its liability case, parlégly with respect to
the alleged anticompetitive effect of the violatjon

(2) The model must “measure damagesulting from the particular antitrust injurgn
which petitioners’ liability . . . is premised”; dn

(3) The model must “bridge the differences betweenasgpmpetitive prices in general
and supra-competitive prices attributable to” thecsfic theory of liability advanced
(i.e., overbuilding), and “must measure only those dgeeaattributable to that
theory.”

Id. at *5-7 (emphasis added). Because Dr. McClaweiglel failed to “translat[e] théegal
theory of the harmful evemto an analysis of the economic impa€tthat event the Court
found class certification should not have beentgihnid. at *7 (emphasis in original).

1. Comcast confirms Dow did not waive any arguments in suppdr of
decertification

Plaintiffs contend that Dow “waived” its right toxgain why problems with Dr.
McClave's analysis warrant decertification, purpdiy by not addressing those specific
problems in itDaubertmotion. Supp. Decert. Opp. at 8; Memorandum a¥ kaOpposition to
Dow’s Motion to Decertify the Class (“Decert. Opp(Dkt. 2752) at 21. The Supreme Court,
however, dispensed with that argument when it smarthe grant of class certification in
Comcast SeeComcastat n.4 (the failure to “make an objection to theméssion of Dr.
McClave’s testimony under the Federal Rules of Er@k . . . does not make it impossible for

3
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[defendants] to argue that the evidence failedshow that the case is susceptible to awarding
damages on a class-wide basis.™).

2. Comcast highlights the significance of Dr. McClave’s inality to
establish causal links between the conduct challeed at trial and
injury/damages to Class members

Before Comcastwas decided Dow sought decertification because@nother reasons)
Dr. McClave’'s model was incapable of establishangausal link between “a competition-
reducing aspect of the defendant’s behavitr,te Urethane Antitrust Litig 251 F.R.D. 629,
634 (D. Kan. 2008), and the prices paid by Classnbexs—particularly when applied to
specific transactions and specific class memb8eeDow’s Memorandum of Law in Support of
Motion to Decertify Class (Dkt. 2707) at 1% omcastreinforces the significance of this defect
in Dr. McClave’s analysis, and further demonstratay the Class must be decertified.

As in Comcast in this case it is abundantly clear that Dr. Mo&'s model failed to
“translat[e] thelegal theory of the harmful evemito an analysis of the economic impatthat
evenf’ and that certification is therefore imprope€Comcast 2013 WL 1222646 at *7. For

example:

. Dr. McClave’s failure to distinguish the effects ofthe specific anticompetitive
conduct challenged at trial from the effects of otar allegedly anticompetitive
conduct not challenged at trial — As the Court will recall, for purposes of his
modeling and analysis Dr. McClaassumedhe truth of Plaintiffs’ allegations of
conspiracy, as set forth in the First Amended Campf Specifically, Dr.
McClave assumed the existence of “a collusive ages ‘to fix, raise, stabilize
or maintain [prices] . . and to allocate customers and markets for the Polyether
Polyol Products in the United Stated.”Dr. McClave conducted his analysis

2 SeeExpert Report of Dr. James T. McClave (Apr. 151P0at 3 (“I have assumed for
purposes of my calculations that the plaintiffdeghtions regarding the defendants’ conspiracy
are accurate”); McClave Dep. (June 8, 2011) atB38209.

® McClave Report at 3 (emphasis addes#le alsdFirst Amended Consolidated Complaint at
44, Dkt. 206-2.
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while Plaintiffs maintained their allegation of tomer and market allocation; it
was more than a year after Dr. McClave completsdndurk that Plaintiffs elected
not to pursue their allegation of customer and mtagdlocation. SeePretrial
Order (Dkt. 2374) at 4-5 (July 10, 2012). As Dovepously explained (Dkt.
Dkt. 2785-1 at 17), this is significant because BicClave’'s model failed to
distinguish between (1) “overcharges” attributable to “priaeirg” (i.e., the
“agreement” to “coordinate near identical price @mmcements and . . . work]]
together to try to stick to those announced pricemid (2) “overcharges”
attributable to the market and customer allocatierassumed occurred during his
work. This is precisely the kind of defect whidhetSupreme Court found
precluded class certification under Rule 23(b)(@bmcast2013 WL 1222646 at
*6-7. Dr. McClave unquestionably constructed apgli@d his model assuming a
broader set of anticompetitive conduct by Dow and othémsntwas alleged at
trial and, like in Comcast it “would be ‘obvious[ly] and exceptional[ly]
erroneous” to pretend Dr. McClave’s model estaklishmpact and damages
limited to theprecise conduct challenged at triabee Idat 6 n.5.

. Dr. McClave’s failure to examine the relationship letween the specific
anticompetitive conduct challenged at trial and theampact of that conduct—
In order to prove impact at trial Plaintiffs werequired to show aausal
relationship between the “lockstep” price increas@ouncements they contend
were the subject of the alleged agreement andd¢h&l prices paid by customers.
In re Urethane 251 F.R.D. at 634 (“[T]he antitrust injury requirent allows a
plaintiff to recoveronly if the plaintiff has suffered a loss thstems froma
competition-reducing aspect of the defendant's behd) (emphasis added).
But at trial, Dr. McClave repeatedly acknowledgéwhtt his models did not
establish causal links between any alleged misottnalod the price “variances”
he identified. See, e.g Trial Tr. at 3004:20-3005:2, 3145:1-6, 3145:2%3:9.
This is fatal to Plaintiffs’ efforts to maintain certified Class. As the Supreme
Court explained inComcast to support certification Dr. McClave’s model
needed to “measure damagesulting from the particular antitrust injurgn
which petitioners’ liability . . . [was] premised.Comcast2013 WL 1222646 at
*6 (emphasis added).

. The jury’s refusal to accept the foundation of Dr.McClave’s analysis— The
inability of Dr. McClave’s model to establish thequiredcausal link between the
precise conduct challenged at trial and the prizasl by Class members was
confirmed by the jury’s verdict. In finding no aebarges before November 24,
2000, the jury clearly rejected the foundation af McClave’'s analysis: his
premise that all “variance” between actual pricesl &is proffered “but-for”
prices was attributable to anticompetitive conduchAnd in repudiating that
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premise, the jury confirmed that Dr. McClave’s miodeuld not “bridge the

differences” between (alleged) supra-competitiviegw in general and supra-
competitive prices attributable to the specific dact challenged at trial, as
required byComcast

That Dr. McClave's model and analysis have fall&ar Short” is unsurprising given its
many defects, addressed at length in Dow’s prilbmgs. It is also unsurprising given the
undisputed fact, recognized by this Court, tha¢sah the urethanes industry are dependent on
numerous customer-specific factors, such as “iddi@l negotiations, [and] variations in
contractual relationships.”Seeln re Urethane Antitrust Litig 251 F.R.D. at 63%&ee id at 639
(“The court is not nearly as persuaded that theeissf damages is as amenable to class-wide
proof . . . in light of the myriad of products, @ng structures, individualized negotiations, and
contracts at issue.”).

B. Plaintiffs disregard the importance of the Rules Eabling Act in assessing the
propriety of class certification

The Rules Enabling Act, a foundational elementealiefral civil procedure, forbids courts
from interpreting the Federal Rules of Civil Progeslin a way that would “abridge, enlarge or
modify any substantive right.” 28 U.S.C. § 2072@®e Dukesl31 S. Ct. at 2561. Courts have
therefore recognized that Rule 23 is only a procadievice, and may not be used or applied in

a manner that alters any party’s substantive rigl8se id. see also Amchem Prods., Inc. v.

* Dr. McClave's own finding of Zero Impact Class iikers (and thousands of zero-impact
transactions that affected Zero Impact Class Memhbsrwell asother class members) also
evidences his model failed to demonstrate thatatiteeompetitive conduct he assumed existed
had ‘tlasswide’ effects. Therefore, like ifComcast his model cannot serve as common
evidence used to show “the existence of individoglry resulting from the alleged antitrust
violation.” Comcast2013 WL 1222646 at *3.
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Windsor 521 U.S. 591, 613 (1997) (“Rule 23’s requirementsst be interpreted in keeping with
Article Il constraints, and with the Rules EnabliAct . . . .")°
In antitrust cases, the issue of liability “inclgdeot only the question of violatiobut
also the question of fact of injury, or impédctAlabama v. Blue Bird Body Co., InG&73 F.2d
309, 320 (5th Cir. 1978) (emphasis addeeég id at 318 (liability under Section 4 of the Clayton
Act “necessarily includes proof of injury to bussseand property”). “[P]roof of injury to
business or propergf each class membex critical for the determination of defendaritability
to any individual.” Shumate & Co. v. Nat'| Ass’'n of Sec. Dealers,,1609 F.2d 147, 155 (5th
Cir. 1975) (emphasis added). The proof requiremané not obviated or lessened when the
action is brought on behalf of a proposed claskerdfore, as the Third Circuit has explained:
“importantly, individual injury (also known as amtist impact) is an element of the cause of
action; to prevail on the meritsyery class membemust prove at least some antitrust impact
resulting from the alleged violation.In re Hydrogen Peroxide Antitrust Litigs52 F.3d 305,
311 (3d Cir. 2008) (emphasis added).
Understandably, Plaintiffs prefer that the Courtage the Rules Enabling Act. Only by
doing so could Plaintiffs even pretend that thal iesolved any claims against Dow.
1. The inclusion of non-injured customers in the Classvidences that
class members’ individual claims couldnot be proved with common
evidence

Much of Plaintiffs’ effort to forestall decertifit@n hinges on their notion that a class

should be certified under Rule 23(b)(3) even whemaludes uninjured class memberSee

®> Earlier this week, the Supreme Court vacatedaasctertification decision by the Seventh
Circuit after the petitioner contended that thertbad approved certification in contravention of
the Rules Enabling ActSeeBrief of Petitioner-Appellant at 1 RBS Citizens, N.A. v. Ro$§,.
12-165. After vacating the decision below, the 8o Court remanded the case for
proceedings consistent with tiemcastdecision. 2013 WL 1285303 (U.S. Apr. 1, 2013).
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Decert. Opp. at 9-12; Supp. Decert. Opp. at 7. Baintiffs’ contention—which disregards the
Rules Enabling Act—is wrong, and the trial in thése provides a lesson in why it is wrong.

As an initial matter, Plaintiffs mistakenly rely @G ex rel. Stricklin v. Devaughi®94
F.3d 1188, 1201 (10th Cir. 2010), which they chiemare as upholding certification of a class
“that includ[ed] class members for whom injury ntigiot be capable of proof.” Decert. Opp. at
10; see alsd&Supp. Decert. Opp. at Devaughnaddressed certification only for injunctive relief
under Rule 23(b)(2)—not certification for damagesler Rule 23(b)(3).Devaughn 594 F.3d at
1199-1201. Thus, the Tenth Circuit's observatitrowt the theoretical possibility that the
Devaughn class might include *“unharmed” persons lends n@pet to Plaintiffs’
characterization of the law governing cases undge R3(b)(3). SeeDukes 131 S. Ct. at 2558-
59 (describing Rule 23(b)(3) classes as “unlikelssks under Rule 23(b)(1) and (2) due to the
need to show “individualized” damage§)pmcast 2013 WL 1222646 at *4 (contrasting cases
under Rule 23(b)(1) and (2) from cases under R8(b)23)).

Unable to cite any apposite authority from the uope Court or the Tenth Circuit in
support of the idea that certification of a clasghwninjured class members under Rule 23(b)(3)
is proper, Plaintiffs cite case law from outside #enth Circuit. For instance, Plaintiffs rely on
In re Whirlpool Corp. Front-Loading Washer Prodsahility Litig., 678 F.3d 409 (6th Cir.
2012), for the proposition that “[e]ven if some sdamembers have not been injured by the
challenged practice, a class may nevertheless pr®@ate.” Decert. Opp. at 11 n.9. But the
Supreme Court vacated that Sixth Circuit decisiarier this week, and remanded the case for
further proceedings consistent wilomcast Whirlpool Corp. v. GlazerNo. 12-322, 2013 WL

1285305 (U.S. Apr. 1, 2013).
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Plaintiffs also rely on two Seventh Circuit casdsohen v. Pacific Investment
Management Company LL.G71 F.3d 672 (7th Cir. 2009), amdessner v. Northshore Univ.
Healthsystem669 F.3d 802 (7th Cir. 2012). Bkibhenconcerned a question about standing in
a class action, and the court’s general observaiimut class composition—not limited to Rule
23(b)(3) cases—is quintessential dicta and irreleta the questions confronting this Court.
And Messnettoo is factually inapposite. There, the court found a defendant’s untesteertss
at the class certification stage that some classbmees suffered no injury did not preclude
certification. Messney 669 F.3d at 823-24. That ruling is unremarkabded-has no bearing on
this case, where Dow’s opposition to certificatibased on the presence of uninjured class
members arose only after the completion of disgp¥and after the fact wasoncededby Dr.
McClave)’

Plaintiffs’ novel reading of Rule 23 is also inc@tent with Comcast where the Court
noted that “to meet the predominance requiremdairiiiffs] had to show [] that the existence of

individual injury resulting from the alleged antitrust viatat . . . was ‘capable of proof at trial

® Plaintiffs also citeMims v. Stewart Title Guarantee C&90 F.3d 298 (5th Cir. 2009)See
Decert Opp. at 11 n.9.Mims, however, addressed a challenge to the scopelasa definition
crafted by the trial court on the grounds that &swoverbroad. In affirming the trial court’s
definition, the Fifth Circuit citedKohen for the proposition that “[c]lass certification ot
precluded simply because a class may include persdio have not been injured by the
defendant’s conduct.’Id. at 308. Plaintiffs’ over-reading dlimsignores that the Fifth Circuit
has “repeatedly held that where fact of damage [mpact] cannot be established émeryclass
member through proof common to the class, the teedtablish antitrust liability for individual
class members defeats Rule 23(b)(3) predominanBell’ Atl. Corp. v. AT & T Corp.339 F.3d
294, 302 (5th Cir. 2003) (emphasis added). Moredike KohenandMessney Mims bears no
factual resemblance to this case, where the presgnminjured class members is an undisputed
fact, and where their presence is the result cdlzsence of typicality and commonality among
class members, not an artifact of an imprecisesaasinition.

" Plaintiffs’ reliance orin re K-Dur Antitrust Litig, 686 F.3d 197 (3d Cir. 2012), is misplaced
for the same reasorSeeDecert Opp. at 10 n.7. Moreover, a petition fartiorari to reviewK-
Dur is still pending with the Supreme Court, and thatision may ultimately be vacated before
the end of the Court’s term.
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through evidence that [was] common to the class .””. Comcast 2013 WL 1222646 at *3
(emphasis added). That requirement would makeengesif Plaintiffs were correct that it is
proper to certify a class with uninjured class mersb

Although Plaintiffs lack controlling authority taibstantiate their view of the law, this
case does not require the Court to decide whetteser would be appropriate to certify a Rule
23(b)(3) class notwithstanding that some class neesnlvere not injured. Ithis caseit is
undisputed that (1) some Class members were natlmged in any transactions; (2) other
Class members, while “overcharged” for at least wamsaction, overall paid the same or less
than Dr. McClave claims they should have; and K@) jury conclusively found there were no
overcharges before November 24, 2000. From thasts fit is abundantly clear that class
members’ individual claims couldot be proved with common evidence. Decertification i
therefore required.

2. Plaintiffs fail to establish that Dr. McClave's “extrapolation”
constituted proof of impact or damages

It is undisputed that for approximately 75% of ttl@ass members, Dr. McClave did not
model any of their observations used to calcularm@atyes; their damages calculations are based
entirely on extrapolation. Trial Tr. at 2927:3-2928:1329%-10. It is also undisputed that
instead of using statistics to test whether thesis impact (inferred, Plaintiffs contend, from the
presence or absence of positive “unexplained veeignfor the extrapolated observations Dr.
McClaveassumedmpact, and then engaged in a straightforward ema#tical calculatiomvhich
could only generate a positive damages number

Tellingly, in their two briefs opposing decertifican Plaintiffs offer no meaningful
defense of Dr. McClave’s extrapolation approa8leeDecert. Opp. at 21; Supp. Decert. Opp. at

8. Instead, they disingenuously attempt to porDay’s expert, Dr. Ugone, as having endorsed

10



Case 2:04-md-01616-JWL-JPO Document 2824 Filed 04/05/13 Page 11 of 24

Dr. McClave’s extrapolation approaclseeSupp. Decert. Opp. at 8 (citing Trial Tr. 4983h
reality, Dr. Ugone criticized Dr. McClave’s extrdation approach in this caseSeeUgone
Report (Dkt. 2428-11) at 120-28; Trial Tr. 4869:1D- 4924:18-4925:7. Moreover, the notion
that Dr. Ugone’s general statement about extrajpolatould immunize Dr. McClave’s approach
in this case from criticism makes no more sense faging that the general utility of regression
analysis precluded the Supreme Court from findimgproper in Comcastthe trial court’s
certification based on Dr. McClave’s regression eidd that case. The “extrapolation” issue
before this Court ishe specific approach by Dr. McClave in this cageot whether some form
of extrapolation can ever be used to support ctassfication. And here, Dr. McClave’s
extrapolation method is clearly inadequate to distallmpact and damages for the vast majority
of the class, and therefore (asGomcas), Dr. McClave’s particular use of an otherwise Iwel
recognized methodology fails to meet the requirdsmenRule 23.

The unreasonableness of Dr. McClave’s presumptiommpact for his extrapolated
observations is evidenced by his own models, withiemselves found that not all class members
were impacted by the alleged conspiracy. Dr. Me€kmextrapolation methodology also fails to
provide a reasonable estimate of damages actuahaised by those class members for whom
he has calculated extrapolated damages. Applyingvarage overcharge based on observations
from all customers (with modeled damages) acrasgeayear period cannot yield a reasonable
estimate of a given class member’s actual dama@ese again, Dr. McClave’s own findings of
negative damage transactions among his modeled ggmmaalculations demonstrate the
unreliability of his extrapolation methodology, whiassumes all non-modeled transactionst

have been subject to an overchaige, (positive damages).

11
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3. Entry of judgment for “the Class” would be inconsigent with the
Rules Enabling Act and violate Dow’s constitutionakights

Both the Rules Enabling Act and due process ernbateno Class member may have its
claim against Dow sustained without a clear findiygthe jury that the particular class member
proved all of the elements of its cause of actiblere, although the jury clearly determined there
were no overcharges prior to November 24, 200@s @therwise impossible to tell precisely
what the jury concluded. For instance, no onediacern from the verdict form itself what the
jury found about: (1) the inception and durationtlé conspiracy that the jury determined
existed; (2) which urethane suppliers other thamw Participated, and during what period(s) of
time; or (3) what products were covered, and duvihgt period(s) of time. It therefore would
be an egregious misuse of Rule 23 to enter judgfoetite “Class.?

4, The jury’s “aggregate” damages award is inconsistenwith the Rules
Enabling Act and entering judgment in that amount would violate
Dow’s constitutional rights

It would also be improper to enter judgment agaidstv in the amount set out in the
verdict form in response to Question 5. While dges calculations in an antitrust case “need
not be exact,"Comcast 2013 WL 1222646 at *5, the Rules Enabling Act pmlclear that
Plaintiffs nevertheless must prove damages—an eleofahe offense—for each class member.
Not only did Plaintiffs fail to present evidencetaal for any Class member (other than Seegott)
establishing (1) the identity of the Class memlk{g), the products purchased by the Class
member, and (3) the identity of the sellers of thpsoducts to the Class member, but they also

elected not to present any evidence concerning gesnir any individual class members other

than the three class representatives. Here, idderdcord simply did not establish which Class

8 It is noteworthy that the jury didot return a verdict for “the Class.” In fact, nowaamn the
verdict form did the jury “find” for or against angf the parties. Instead, the jury answered
specific questions posed by the Court.
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members suffered damages, and in what anbiiie jury’s aggregate damages award did not
constitute or reflect proof of damages for any gi@ass membée?.

And an aggregate damages award is particularlylmudtic here given the nature of the
industry: business relationships between the unethsupplier and their customers varied
considerably, depending on many factors includingt@mer size and contractual relationships.
Seeln re Urethane 251 F.R.D. at 637. In fact, the Court previoushgerved in 2008 that it was
not necessarily “persuaded that the issue of dasnsgas amenable to class-wide proof . . . in
light of the myriad of products, pricing structurésdividualized negotiations, and contracts at
issue.” Id. at 639. These industry characteristics—undigpu#te trial—make an aggregate
damages award improper, and further demonstrate tivtnyClass should be decertifiecbee
Blades v. Monsan{a100 F.3d 562 (8th Cir. 2005) (affirming denialaéss certification based

on variability in market)?!

° Therefore, the aggregate award could not beatiacto Class members without violating the
Rules Enabling Act as well as Dow’s due process @denth Amendment rights, since Dow
unquestionably would be entitled to make each afasmber prove its damages at trial in a non-
class case.

191t would be improper to use Dr. McClave’s modelsallocate the jury’s aggregate damages
award for numerous reasons, including (1) the iy not accept Dr. McClave’s model or
claimed damages figure, and (2) Dr. McClave’'s madgs$ designed to work for the entire five-
year “damages period,” not for a shorter perioaviich it would be applied. It also would be
improper to allocate the aggregate award amongladls members (or all class members who
purchased after November 24, 2000), since eveDClave agreed that not all class members
were overcharged. That would be akin to an impssibie “fluid recovery.” See e.g,
McLaughlin v. American Tobacco C&22 F.3d 215, 232 (2d Cir. 2008) (“When fluidaeery

is used to permit the mass aggregation of claime, right of defendants to challenge the
allegations of individual plaintiffs is lost, resnlg in a due process violation.”)n re Scrap
Metal Antitrust Litig, 527 F.3d 517, 534 (6th Cir. 2008) (noting thggr@gate damages are not
improper fluid recovery only where “the [evidence]. provides a means to distribute damages
to injured class members in the amount of thepeesve damages.”).

1 Plaintiffs ignore the fact that aggregated darsagee permissible only in limited

circumstances—for instance, when there is a unifiofary for every class member that can be

measured in exactly the same wa&f. In re Scrap Metal Antitrust Litigatiorb27 F.3d 517, 536

(6th Cir. 2008) (permitting aggregated damages umravery class member suffered identical
13
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C. Plaintiffs did not introduce either economic or noreconometric evidence of
“classwide” impact

Plaintiffs claim they “presented extensive non-emuetric evidence of class-wide
impact . . . upon which the jury could have reliadconcluding thatall class members were
impacted . . ..” Supp. Decert. Opp. 6 (emphadied). This is untrue.

As a threshold matter, the record is clear thatetheasno evidence ofclass-wide
impact—econometric or non-econometric. Even Dr.CMwe did not opine thaall class
members were impacted by the challenged conduetdiéi not do so for the simple reason that
his analysis expressly found some class members netr impacted. Therefore, at trial, Dr.
McClave was careful not to assert that every classnber had been injured or suffered
damages. Trial Tr. at 2832:16-21. Similarly, Bolow never testified that all class members
were impacted—nor could he have given the limitegiof his own analysis. Trial Tr. at 2036:7-
23.

As for the idea that Plaintiffs established clasdewimpact with non-econometric
evidencei(e., other than through Dr. McClave), as the Couatliy recognized at various points
during the litigation: “Plaintiffs rely on Dr. Mc@Ve’s analysis to show that prices during the
damages period were . . . above those levels tbald cbe expected if based purely on
competition (impact) . . ."SeeDec. 21, 2012 Memorandum and Order (Dkt. 2649); ate also
Class Plaintiffs’ Opposition to Dow’s Motion to Hude (Dkt. 2485) at 1 (“To address causation
and damages, Plaintiffs retained Dr. James T. Me&€)a Plaintiffs’ post-trial suggestion that

Dr. McClave was superfluous cannot be taken sdgous

harm);In re NASDAQ Market-Makers Antitrust Litjdl69 F.R.D. 493, 525-26 (S.D.N.Y. 1996)
(allowing aggregated damages for a class that reaffa uniform harm and for which copious
records documented the precise loss of each clasgosr).
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Nor should the Court take seriously the idea timan“econometric” evidence presented
at trial established “class-wide” impact. Classlevmeansll class members. There was not a
shred of non-econometric evidence at trial thavedampact for each and every class meniber.

D. Plaintiffs’ inaccurately claim that Zero-Impact Class Members were
“injured”

Unable to dispute the fact that dozens of class Ineesnpaid no more than Dr. McClave
concluded they should have, Plaintiffs instead the idea that a class member which pessl
than it should have in a competitive market neaetss was “injured” so long as it had at least
one transaction where it “overpaidSeeSupp. Decert. Opp. at 6 & n.5.

As an initial matter, Plaintiffs’ argument contretdi the position of their own expert, who
specifically testified that class members who olavare not overcharged were not “impacted”
by the alleged conductSeeMcClave Dep. (June 8, 2011) at 179:22-180:17; Me€lDep.
(June 9, 2011) at 508:16-20.

In addition to contradicting Dr. McClave, Plainsiflargument suffers from a lack of legal
support. Plaintiffs are unable to cite any conitngl case law to substantiate their idea, or even
an appellate decision from another jurisdictionstéad, Plaintiffs rely on two district court cases
which, when examined closely, undercut rather ghgport them.

In both of their opposition briefs, Plaintiffs relgn In re Chocolate Confectionary
Antitrust Litig, No. 1:08-MDL-1935, 2012 WL 6652501 (M.D. Pa. D&c.2012). SeeDecert.
Opp. at 13; Supp. Decert. Opp. at 6 n.5. But Eftshquotation from the decision is actually a

passage in which the court sets out Dr. McClavefndion of an “impacted customer” in that

12 |n fact, Plaintiff themselves do not even takat thosition, instead repeatedly telling the Court
that the jury found “widespread” injury to the dasSupp. DecerOpp. at 3. This choice of
language is telling because it evidences that &lamtiffs recognize they cannot accurately
claim the jury found “class-wide” injury.
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case.ld. at *18. Of course, Dr. McClave has taken a ddif¢ position about impact here. But,
in any event, th&€hocolatecourt’s apparent willingness to accept Dr. McClawefinition did
not convert his definition there into a rule of lawhus, it is unsurprising that the court felt no
need to cite a single case in support of Dr. Mc€Rdefinition of an impacted customer in the
Chocolatecase.

Plaintiffs also rely orn re Ethylene Propylene Diene Monomer (EPDM) AntitrusiglL,
256 F.R.D. 82 (D. Conn. 2009), claiming it suppdfie proposition: “it is possible to suffer
antitrust injury-in-fact and yet have no damage®écert. Opp. at 14. But the full quotation
from the case reveals a much more specific, limstatement:

[1]t is possible for a plaintiff to suffer antitrusnjury-in-fact and yet have no

damages because it has taken steps to mitigatactiual price paid through

rebates, discounts, and other non-price factorfd ssclowered shipping costs,

technical services, or any other type of purchasmentive. By expending

resourcesto negotiate down from the supracompetive pricesséablished by

the cartel, plaintiffs who have suffered no damagemay still have suffered an

injury-in-fact from the antitrust conspiracy . The fact that a plaintiff may have

successfully employed bargaining power to fend ¢k effect of the

conspiratorial practices does not mean that itnoadeen put in a worse position
but-for the conspiracy.

EPDM, 256 F.R.D. at 88-89 (bold and underlining addet@hus, rather than support Plaintiffs’
theory that a single overcharge transaction paid blass member with zero overall damages is
sufficient to establish antitrust injury, tHePDM court was making an altogether different
point—irrelevant to the facts of this case—that tbependiture of resources tavoid
overpayment can itself constitute an injury.

Once Plaintiffs’ misleading citations ©hocolateand EPDM are set aside, it is clear
they have no legal authority to displace the commemse point—conceded by Dr. McClave—
that class members who paid the same or less thakdZlave says they should have were not
injured. And even Dr. McClave concedes there aigh <lass members. Decl. of James T.
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McClave, at 4 (Feb. 3, 2012) (Dkt. 2752-1). Of thestomer names for which Dr. McClave
calculated modeled damages but no extrapolated gesnapproximately 12.5% had negative
modeled damages. Gustafson Decl. § 11.
1. The Court Should Not Modify the Class Definition InLieu of Decertification

Plaintiffs assert that “a simple modification oetblass definition would address most of
Dow’s criticisms while preserving the jury’s vertic and that modification is “more
appropriate” than decertification. Supp. DeceppQat 3;see also idat 5 (“modification would
all but eliminate every one of Dow’s arguments f@certification.”). These assertions are
incorrect in several respects.

First, modification of the class to exclude classmmbers which purchased only during
2004 would address only one of two adequacy problEtmgile leaving unresolved Plaintiffs’
inability to satisfy the typicality and commonalitequirements of Rule 23(a), or the

predominance and superiority requirements of R8([@®)2 Plaintiffs misapprehend the bases for

13 plaintiffs’ effort to portray Dow’s decertificath arguments as focused on the presence of
2004-Only purchasers in the Class is belied byrthefial brief opposing decertification in
which they observed “Dow devotes a substantialigorof its [decertification] motion to a
belated challenge to the cogency and reliabilitpnfMcClave’s models.” Dece®pp. at 21.

14 Plaintiffs’ Supplemental Opposition Brief doest rexpressly state how they propose to

modify the Class, but their initial opposition t@W's certification motion suggested modifying
the class period to end on December 31, 2(®3Dkt. 2752 at 20see alsdSupp. DecerOpp.
at 8 n.8 (addressing due process implications oflifying the class definition to end on
December 31, 2003).

15 Plaintiffs’ Supplemental Opposition Brief addressnodification only as it relates to 2004.
SeeSupp. DecerOpp. at 3-5. In their initial opposition to Dowcertification motion Plaintiffs
suggested the Court could also modify the classnitieh to exclude Zero-Impact class
members. Although Plaintiffs neglect to explaimhihat could be done, any such modification
would be akin to a “fail-safe” class, which courtsutinely reject as improper.See, e.g.,
Messner669 F.3d at 825 (noting that a “fail-safe” classné that is defined so that whether a
person qualifies as a member depends on whethgretisen has a valid claim,” is “improper”);
Randleman v. Fidelity Nat'l Title Ins. C&46 F.3d 347, 352 (6th Cir. 2011) (affirming distri
court decision to decertify class, noting thatiadafe class is “improper” because it “shields the
putative class members from receiving an advegment.”).
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decertification if they really believe Dow’s argumg were confined to the presence of 2004-
Only class members in the Class.

Second, Plaintiffs are mistaken when they argue Dwould not be prejudiced by
modification of the class definition at this junetwof the case. As Plaintiffs acknowledge, Class
Counsel and the Class Representatives long agdeteto abandon the claims of 2004-Only
class members. It was their choice not to seekifination of the class at that timt@when there
would have been minimal prejudice to Dow. But nfigdtion of the class definition now would
permit these abandoned class members to initigie dvn lawsuits against Dow, restarting a
process that was supposed to be subject to cotimhnthrough the MDL process, thereby
confronting Dow with the worst of both worlds: hagihad to try the claims of a certified class,
and a post-trial spinoff of a subset of class memliexs to pursue separate, new cases against
Dow. This would turn the class action and MDL msses on their heatfs.

Third, Plaintiffs assert that the statute of limitas for 2004-Only class members “has

been tolled throughout the duration of this suiSupp. Decert. Opp. at 5. Although Dow does

15 Plaintiffs have not explained or justified thdailure to seek amendment of the class

definition to cure the intra-class conflict createy the decision to abandon the claims of the
2004-Only Class membersCf. Pettway v. Am. Cast Iron Pipe C&76 F.2d 1157, 1176 (5th
Cir. 1978) (“[W]hen a potential conflict arises Wween the named plaintiffs and the rest of the
class . . . the attorney’s duty to the class resguinim to point out conflicts to the court so ttinet
court may take appropriate steps to protect trexests of absentee class members.”).

7 Plaintiffs reliance orGarcia v. Tyson Foods, InaNo. 06-2198-JTM, 2012 WL 3594212 (D.
Kan. Aug. 21, 2012) is misplaced. As Dow previgusbted (Dkt. 2785-1 at 14 n.28parcia
featured a post-trial dispute over which class mensibclaims were actually tried to the jury.
SeeGarcia, 2012 WL 3594212, at *19-20. Aside fronuslirating the necessity that plaintiffs
present evidence identifying the class members let@ms are being adjudicated by the jury,
which was not done here, it is hardly clear tBatcia provides a model for handling complex
procedural issues related to the trial of clasamda(or that the decision to modify the class
definition was correct). Moreover, unlike here,Garcia the court expressly found that the
defendant would not be prejudiced by the post-teahoval of certain class members from the
class whose claims went to trialld. at *21 (“Tyson cannot show prejudice as a resdlt
narrowing the class definition.”).
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not concede that is accurate, if it were true thedification of the class definition to “carve
out” the 2004-Only class members will also be piEgial to Dow because the 2004-Only class
members will have had their claims tolled for ateexled period of time after their claims were
abandoned by Class Counsel and the Class Repriagemtétwo years ago, according to
Plaintiffs)}—a result not contemplated by case lawegning the tolling of claims asserted in a
class action.See Am. Pipe & Constr. Co. v. Utatl4 U.S. 538 (1974Bawtell v. E.l. du Pont
de Nemours & Co., Inc22 F.3d 248, 253 (10th Cir. 1994nerican Pipdolling is designed to
“enhance judicial economy”).

Fourth, allowing a post-trial spinoff of a subséttass members free to pursue separate,
new cases against Dow also would violate Dow’s piseess and Seventh Amendment rights.
The claims of the Class, as defined by the Col2088 certification order, went to trial.
Although Dow strongly believes it is entitled tadgment in its favor based on the verdict and
based on Plaintiffs’ failures of proof, it would ba independent violation of Dow’s due process
and Seventh Amendment rights to enter judgmentnag&ow based on the jury verdiahd
alsomodify the class definition to sever 2004-Onlysslanembers, allowing them to pursue their
own lawsuits after their claims were already tr{fadd not proven) by Class Counsel and the

Class Representativés.

18 These specific constitutional problems will ndsa if the Court grants Dow’s Rule 59 motion
for a new trial.
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V. Dow'’s Certification Motion Was Timely and Should BeDecided on the Merits

It is blackletter law that “a district court’'s omdéenying or granting class status is
inherently tentative,’Coopers & Lybrand v. Livesay37 U.S. 463, 469 n.11 (1978), and that
“[e]lven after a certification order is entered, ffaelge remains free to modify it in light of
subsequent developments in the litigationGeneral Tel. Co. v. Falcod57 U.S. 147, 160
(1982);see alsddevaughn594 F.3d at 1201 (The district court “posseskesliscretion . . . [t0]
decertify the class altogether prior to final judgim”); In re Integra Realty Res., InB54 F.3d
1246, 1261 (10th Cir. 2004) (“[A] trial court oveksng a class action retains the ability to
monitor the appropriateness of class certificattmmoughout the proceedings and to modify or
decertify a class at any time before final judgnigntindeed, Rule 23 itself makes clear that
decertification is appropriate at any time priofit@l judgment. SeeFed. R. Civ. P. 23(c)(1)(C).

Ignoring the language of Rule 23, and controlkitggisions from the Supreme Court and
the Tenth Circuit, Plaintiffs contend that Dow’scedification motion is “untimely.” Their
claim is unfounded?

Unable to identify a single appellate decision reweiggesting Dow’s decertification
motion cannot be decided on its merits, Plaintiffte a handful of district court cases from other
jurisdictions—none of which support their posititrat Dow’s motion may not be considered on
grounds of timing.

For instance, Plaintiffs cite four cases in suppofrttheir claim that “other courts
presented with similarly belated certification noois have denied them as untimely.” Supp.

Decert. Opp. at 2 n.1. However, none of thesescastially fit Plaintiffs’ description:

9 Jronically, footnote 2 of Plaintiffs’ own supplemtal opposition brief makes the point that
class certification orders are tentative and cambdified until final judgment.
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. Gortat v. Capella Brothers, Inc2012 WL 1116495 (E.D.N.Y. Apr. 3, 2012) —
Contrary to Plaintiffs’ suggestion, the districtucbfully addressed the merits of
defendants’ decertification motipmwhich was based solely on the argument that
the number of class members had become so smdil tilega numerosity
requirement of Rule 23(a) was no longer satisfied.

. Easterling v. Connecticut Department of Correctiof$8 F.R.D. 41 (D. Conn.
2011) — Contrary to Plaintiffs’ suggestion, thetdés court fully addressed the
merits of defendants’ decertification motjowhich was based solely on an
intervening change in the law.

. In re Sulfuric Acid Antitrust Litigation847 F. Supp.2d 1079 (N.D. Ill. 2011) —
Contrary to Plaintiffs’ suggestion, the district ueb did not deny the
decertification motion as untimely. Instead, thetion was denied because “the
issues of law and fact raised by defendants irr timeition to decertify already
existed at the time” of the original certificatidecision. Id. at 1082.

. In re Scrap Metal Antitrust Litigatign2006 WL 2850453 (N.D. Ohio Sept. 30,
2006) — Contrary to Plaintiffs’ suggestion tlsatrap Metalconcerned a “similarly
belated decertification motion,” in reality the tiist court in Scrap Metalwas
confronted with a decertification motion (1) basadely on an alleged defect in
notice to the class, where the defendant (2) m@dopposedlass certification,
and (3) had not objected to the notice when it se&® out considerably earlier.
Id. at *20. In addition, Plaintiffs fail to point bwhat when reviewing the trial
court’s class certification decision 8crap Metal the court of appeals considered
the substance of defendant’s notice argument, wedpat defendant raised the
issue in the trial court for the first time “thrdays before the scheduled trialri
re Scrap Metal Antitrust Litigatiqrb27 F.3d 517, 536 (6th Cir. 2008).

As the Supreme Court reiterated last week, “[t]less action is ‘an exception to the
usual rule that litigation is conducted by and ehddf of the individual named parties only.” To
come within the exception, a party seeking to na@nta class action ‘must affirmatively
demonstrate his compliance’ with Rule 23Comcast 2013 WL 1222646 at *4. Plaintiffs’
insistence that this Court forego substantive amrsition of the issues presented by Dow’s
decertification not only flies in the face of RU28 itself and well-settled case law, it also is

fundamentally inconsistent with the Court’s dutyetasure that the “exception to the usual rule”
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is made only when permitted by the specific requeets of Rule 23, the Rules Enabling Act,
and the Constitution’s due process and Seventh Ament provisions. The Court should reject
Plaintiffs’ unfounded “timeliness” arguments, andcdle Dow’s decertification motion on its
merits?°
Conclusion

For the reasons stated in its post-trial briefewlasks the Court to enter judgment in
favor of Dow as a matter of law. If the Court doed grant that relief, Dow asks the Court to
decertify the Class for the foregoing reasons dbagehe reasons stated in Dow’s prior briefing

on its motion to decertify the class.

20 Although it is irrelevant to the legal questiohvehether Dow’s decertification motion was
untimely, Plaintiffs falsely claim—without any subatiation—that “Dow affirmatively
disclaimed any intent to seek decertification ds ks the pre-trial conference.” Supp. Decert
Opp. at 2. Dow never told the Court it would nidé 2 motion to decertify the Class, which
explains why Plaintiffs were unable to provide &on to support their misstatement.
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Certificate of Service

On April 5, 2013, a copy of The Dow Chemical ComgsaiiReply Brief Supporting Its
Motion to Decertify the Class was filed with theu@bthrough the ECF system, which provides
electronic service of the filing to all counselretord who have registered for ECF notification

in this matter.

s/ Brian R. Markley
Attorney for The Dow Chemical Company
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