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B-1: Variation in Relative Prices of Different Plans

Range 1C 2C 1U 2U 3U 4U 5U 6U 7U 8U
$ [$0, $10] $1 $2 $0 $4 $7 $10
% [0%, 25%] 7% 10% 0% 13% 20% 25%
$ [-$6,  $0] -$3 -$4 $0 -$4 -$6 -$2
% [-20%, 0%] -20% -18% 0% -12% -14% -4%
$ [-$1, $0] -$1 $0 -$1 -$1 -$1 $0 $0 $0 $0 $0
% [-17%, 0%] -17% 0% -10% -7% -6% 0% 0% 0% 0% 0%

Range 2U 3U 4U
$ [-$2.6, $0] -$2.6 -$1.4 $0
% [-17%, 0%] -17% -7% 0%

Range 1C 1U 2U 3U 1C TA 1U TA 2U TA 3U TA 1U TAP 2U TAP 3U TAP
$ [-$1, $2] $0 -$1 $0 -$1 $2 $0 $0 $0 $0 $0 $0
% [-6%, 33%] 0% -10% 0% -6% 33% 0% 0% 0% 0% 0% 0%
$ [-$1, $10] -$1 $0 $0 -$1 $2 $2 $2 $2 $5 $8 $10
% [-20%, 40%] -20% 0% 0% -6% 25% 20% 13% 11% 29% 36% 40%

Source: Netflix, Walmart, Blockbuster pricing tables

NETFLIX PRICE CHANGES

WALMART PRICE CHANGES

BLOCKBUSTER PRICE CHANGES

Dec 07

June 04

Oct 04 - Nov 04

Feb 07 - Aug 07

Nov 04 - Jan 05

Jun 07 - Jul 07

Privileged and Confidential
Compass Lexecon
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B-5: Walmart Plan Shares by New Subscribers (Over Time)
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plan share
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Source: Walmart subscriber data
Note: (1) Free trial subscriptions were excluded from the analysis.
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List of Materials Considered by Professor Janusz A. Ordover 
Online DVD Rental Antitrust Litigation 

 
 

Depositions and Exhibits  
Netflix  

Leslie J. Kilgore March 3, 2010 
Wal-Mart  

Ari Sussman (rough transcript) May 24, 2010 
Amazon  

Jorrit Van der Meulen May 12, 2010 
Named Plaintiffs  

Bryan D. Eastman April 14, 2010 
Amy Leigh Latham March 30, 2010 
Stan Magee March 17, 2010 
Michael Orozco March 10, 2010 
Andrea Resnick March 18, 2010 
Melanie Salvi April 16, 2010 
Liza Sivek March 23, 2010 
Michael Wiener April 7, 2010 

Other  
John C. Beyer, Ph.D. May 11, 2010 

  
Expert Materials  

Expert Report and Backup of John C. Beyer, Ph.D.  
  
Legal Filings  

Consolidated Amended Class Action Complaint May 27, 2009 
Notice of Motion and Plaintiffs’ Motion for Class Certification; 
Memorandum in Support Thereof 

March 19, 2010 

Declaration of Peter A. Barile III in Support of Plaintiffs’ Motion for Class 
Certification (and Exhibits) 

March 19, 2010 

Defendants’ Notice of Motion and Motion to Dismiss the Blockbuster 
Subscribers’ Second Amended Class Action Complaint; Memorandum of 
Points and Authorities 

March 31, 2010 

  
Articles/Publications/Studies  

“Wal-Mart Unveils Online DVD Rental Site; First Major Competition for 
Pioneer Netflix,” San Jose Mercury News 

October 16, 2002 
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“Amazon DVD rentals?  Rivals start worrying; Speculation has led to 
lowered prices,” International Herald Tribune 

October 28, 2004 

“Netflix 1, Wal-Mart 0,” Business Week May 20, 2005 
“Truce in DVD-rental wars,” SFGate.com May 20, 2005 
“Blockbuster falls to second-quarter loss,” Associated Press Newswires August 9, 2005 

  
Economic Articles and Textbooks  

Zbaracki, Mark, Ritson, Mark, Levy, Daniel, Dutta, Shantanu and Bergen, 
Mark E., “Managerial and Customer Costs of Price Adjustment: Direct 
Evidence from Industrial Markets.” Review of Economics and Statistics, Vol. 
86, No. 2 

 

Tirole, J., “The Theory of Industrial Organization,” The MIT Press  1994 
Johnson, J., D. Myatt, “Multiproduct Quality Competition: Fighting Brands 
and Product-Line Pricing,” American Economic Review, 93: 748-774 

2003 

Carlton, Dennis W., Jeffrey M. Perloff, “Modern Industrial Organization 
(Third Edition),” Boston: Addison Wesley 

2005 

  
Government Publications  

Department of Justice and the Federal Trade Commission, Horizontal 
Merger Guidelines; For Public Comment 

April 20, 2010 

  
Public Websites  

“Amazon Video On Demand – Instantly Watch Over 45,000 Movies and TV 
Shows,” available at <http://www.roku.com/amazon-partner> 

 

“Blockbuster Express planning to have as many as 10,000 kiosks operating 
in the U.S. by the end of 2010,” available at 
<http://www.blockbusterexpress.com/company-info/about-us> 

 

“iTunes,” available at <http://www.apple.com/itunes/whats-on/>  
“Netflix Corporate Fact Sheet,” available at 
<http://files.shareholder.com/downloads/NFLX/882057732x0x295021/422b
46fb-ca67-47a6-be19-36879cf977fe/IR_Fact_Sheet.pdf> 

 

“Redbox Fact Sheet,” available at 
<http://redboxpressroom.com/factsheets/RedboxFactSheet.pdf> 

 

"Wal-Mart Tests Online DVD Rental Service," The Write News, available at  
<http://www.writenews.com/2002/102502_walmart_dvdrentals.htm> 

October 25, 2002 

"Wal-Mart Starts Full-Time Online DVD Rental Business," AllBusiness, 
available at <http://www.allbusiness.com/retail-trade/food-stores/4479102-
1.html> 

June 11, 2003 

“Netflix Announces Q1 2010 Financial Results,” available at 
<http://netflix.mediaroom.com/index.php?s=43&item=355&printable> 

April 21, 2010 

“Comcast Increases On Demand Movie Lineup By 450 Percent Bringing 
11,000+ Movie Choices To Customers,” available at 
<http://www.comcast.com/About/PressRelease/PressReleaseDetail.ashx?PRI

May 11, 2010 
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D=990> 
  
SEC Fillings  
 Netflix, Inc. Form 10-K for the fiscal year ended December 31, 2002 March 31, 2003 

Netflix, Inc. Form 10-Q for the quarterly period ended June 30, 2003 July 23, 2003 
Netflix, Inc. Form 10-Q for the quarterly period ended September 30, 2003 October 22, 2003 
Netflix, Inc. Form 10-K for the fiscal year ended December 31, 2003 February 27, 2004 
Netflix, Inc. Form 10-K for the period ending fiscal year December 31, 2004 March 15, 2005 
Netflix, Inc. Form 10-Q for the quarterly period ended March 31, 2004 April 19, 2004 
Netflix, Inc. Form 10-Q for the quarterly period ended June 30, 2004 July 19, 2004 
Netflix, Inc. Form 10-Q for the quarterly period ended September 30, 2004 October 20, 2004 
Netflix, Inc. Form 10-K for the period ending December 31, 2005 March 16, 2006 
Netflix, Inc. Form 10-K for period ending December 31, 2006 February 28, 2007 
Netflix, Inc. Form 10-Q for the quarterly period ended March 31, 2005 May 4, 2005 
Netflix, Inc. Form 10-K for the period ending December 31, 2007 February 28, 2008 
Netflix, Inc. Form 10-K for the period ending December 31, 2008 February 25, 2009 
Netflix, Inc. Form 10-K for the period ending December 31, 2009 February 22, 2010 

 

Netflix Production Documents  
NETFLIX_BECKER_00244641-649 NETFLIX_IR_00000831-835 
NETFLIX_CORPORATE_00000049-059 NETFLIX_IR_00000836-840 
NETFLIX_CORPORATE_00000100-101 NETFLIX_IR_00000880-894 
NETFLIX_CORPORATE_00000102-104 NETFLIX_IR_00000928-931 
NETFLIX_CORPORATE_00000105-106 NETFLIX_IR_00001244-267  
NETFLIX_CORPORATE_00002740-819 NETFLIX_IR_00001402-415 
NETFLIX_CORPORATE_00002919-3029 NETFLIX_IR_00001435-518 
NETFLIX_CORPORATE_00003029-118 NETFLIX_IR_00001750-757 
NETFLIX_CORPORATE_00006579-630 NETFLIX_IR_00001758-767 
NETFLIX_CORPORATE_00006653-688 NETFLIX_IR_00001837-843 
NETFLIX_CORPORATE_00006689-741 NETFLIX_IR_00002027-034 
NETFLIX_HUNT_00165081-122 NETFLIX_IR_00002284-269 
NETFLIX_HYMAN_00000012-024 NETFLIX_IR_00002308-327 
NETFLIX_HYMAN_00000025-038 NETFLIX_IR_00002489-499 
NETFLIX_HYMAN_00000039-050 NETFLIX_IR_00002727730 
NETFLIX_IR_00000053-066 NETFLIX_IR_00002731-734 
NETFLIX_IR_00000350-364 NETFLIX_MINTZ_00048128-143 
NETFLIX_IR_00000397-427 NETFLIX_MINTZ_00054131-220 
NETFLIX_IR_00000441-456 NETFLIX_SAVAGE_00080354-367 
NETFLIX_IR_00000457-468 NETFLIX_SAVAGE_00080356 
NETFLIX_IR_00000469-478 NETFLIX_SAVAGE_00401756-769 
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NETFLIX_IR_00000479-487 NETFLIX_SAVAGE_00401760 
NETFLIX_IR_00000676-679 NETFLIX_SWASEY_00011725-740 
NETFLIX_IR_00000738-743  NFLX0037_00021940 
NETFLIX_IR_00000744-762  NETFLIX_SAVAGE_00401760 

 

 

Wal-Mart Production Documents  
WMHOe-000732-001-00000001-008 WMHOe-100768-002-00001698 
WMHOe-001421-002-00000527-528 WMHOe-100768-002-00001829 
WMHOe-001421-002-00002417 WMHOe-100768-002-00003192-193 
WMHOe-100768-001-00015459-481 WMHOe-100768-002-00004580-581 
WMHOe-100768-001-00019563-564 WMHOe-100768-002-00006470 
WMHOe-100768-001-00019565-566 WMHOe-100772-001-00003835-836 
WMHOe-100768-002-00000152-154 WMHOe-100779-002-00000015-019 
WMHOe-100768-002-00000531 WMHOe-100779-003-00002059 
WMHOe-100768-002-00000265-266 WMHOe-100779-003-00003581-582 
WMHOe-100768-002-00001231-232 WMHOe-100779-003-00003584-593 
WMHOe-100768-002-00001285 WMHOe-100779-004-00000015 
WMHOe-100768-002-00001291 WMHOn-100768-002-00004474 
WMHOe-100768-002-00001437-438 WMHOe-770047-002-00037442-481 
WMHOe-100768-002-00001635  

 

Amazon Production Documents  
AMZ 00592-594 AMZ 00991-1001 
AMZ 00716-718  

 

Blockbuster Production Documents   
BLOCKBUSTER 0000002  

 

Plaintiff Production Documents  
P-01041 P-00981-994 

 

Data  
Netflix_Data_001  
Netflix_Data_002  
Netflix_Data_003  
 

Wal-Mart data 
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1

Excerpts from Netflix Earnings Calls

Third Quarter 2002
1

In his opening remarks, Reed Hastings notes the launch of Wal-Mart’s service 

and the fact that with the exception of the Atlanta area, Wal-Mart subscribers are 

required to wait up to five days for DVD delivery.  On that point, Mr. Hastings 

explains that, “Until Wal-Mart supports their rental service with a few dozen 

metro warehouses, they will not be a serious competitive threat.”
2
   Mr. Hastings 

also questions Wal-Mart’s ability to execute successfully a subscription-based 

business, using as an example the company’s recent roll-out of Internet service.  

According to Mr. Hastings, Wal-Mart achieved little success in attracting 

subscribers, despite offering its service at a 60% discount relative to AOL.  In 

short, Mr. Hastings concludes that “Wal-Mart is just not a subscription marketing 

machine.”

In the question and answer session with analysts, Mr. Hastings provides further 

commentary on Wal-Mart’s service.  He characterizes Wal-Mart’s entry as 

“almost like a half launch” because of the company’s lack of metropolitan area 

shipping centers, and indicates that until Wal-Mart creates a nationwide network 

of distribution centers, their service is “really not a serious threat.”  Still on the 

subject of Wal-Mart’s thin distribution network and long delivery times, Mr. 

Hastings is asked at what level of discount Wal-Mart’s service would have any 

impact on Netflix’s business.  In response, Mr. Hastings again notes that Wal-

Mart’s entry as an ISP was largely unsuccessful even at a price 60% below 

AOL’s, and further explains that price likely is not among the top three or four 

factors that would turn Wal-Mart’s service into a material competitive threat.

Finally, one analyst on the call points out that while Wal-Mart advertises a library 

of 12,000 DVD titles, he found many DVDs subject to long wait times.  In 

                                                
1

“Conference Call Transcript; NFLX – Q3 2002 NetFlix.com Earnings Conference Call,” Thomson 
StreetEvents, October 17, 2002, NETFLIX_IR_00000457-468.

2
 More generally, Mr. Hastings stated that, “Any company that wishes to be a credible on-line threat to 

Netflix must also open several dozen metro shipping centers, just to be competitive.”
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response, Mr. Hastings explains that a large inventory of DVDs, by itself, is 

insufficient to avoid unacceptable wait times.  According to Mr. Hastings, critical 

to an effective inventory management system is software that requires hundreds 

of engineer-years to develop.  Mr. Hastings identifies the management of DVD 

inventory as “another example of where I think walmart.com will find that the 

online rental business is categorically different and harder than anything they’ve 

done before.”

Fourth Quarter 2002
3

In the transcript for the 4Q2002 call, Wal-Mart’s online service is not discussed 

specifically.  However, Mr. Hastings reports that Netflix has not felt direct 

competition from online providers of DVD rentals.  He also explains that “Our 

online competition, which shows no signs of opening their own metropolitan 

shipping centers, is a clearly inferior consumer choice” because of their long 

delivery times relative to Netflix.

First Quarter 2003
4

In his opening remarks, Mr. Hastings identifies Wal-Mart and Blockbuster as 

Netflix’s two online competitors, but notes that neither has gained traction or 

slowed Netflix’s growth.
5
  In the subsequent question and answer session with 

analysts, Mr. Hastings appears to have some difficulty responding to a question 

about the actions taken by Wal-Mart and Blockbuster because, in his view, 

“they’re not doing a lot.”

                                                
3

“Conference Call Transcript; NFLX – Q4 2002 NetFlix.com Earnings Conference Call,” Thomson 
StreetEvents, January 15, 2003, NETFLIX_IR_00000479-487.

4
 Netflix Earnings Call Transcript for 1Q2003, April 17, 2003, NETFLIX_IR_00000397-427.

5
 At this point, both Blockbuster and Wal-Mart were conducting tests of their online DVD rental services; 

neither service had launched on a full-scale basis.
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Second Quarter 2003
6

During the call, Mr. Hastings reports that as was the case in prior quarters, 

competition from Blockbuster and Wal-Mart did not slow Netflix’s growth.  In 

response to a question about a potential price war between Netflix and Wal-Mart, 

Mr. Hastings indicates that Netflix is unlikely to react to lower prices from Wal-

Mart.  He points to Wal-Mart’s lack of success as an ISP in spite of charging 

prices 60% below those of MSN and AOL, a fact which, in his view, 

demonstrates “the futility of simply doing those lower prices without the brand 

marketing.”  Later in the call, Mr. Hastings references a PC Magazine study of 

online DVD rental services that awarded three stars to Wal-Mart and five stars to 

Netflix.  According to Mr. Hastings, one of the key factors driving Netflix’s 

higher rating was “the consistency of the overnight delivery that we offer.”

Third Quarter 2003
7

Reed Hastings offers the following synopsis of Wal-Mart in his opening 

statement:

“On the competitive front it was another quarter of steady 
growth for Netflix and lack of traction for our competitors.  
Wal-Mart’s online service was launched one year ago and 
continues to make little progress.  Of course, Wal-Mart is a 
great company and a trusted retail brand, but Netflix has 1.3 
million subscribers telling their friends how great Netflix’s 
subscription rental is.  Wal-Mart, on the other hand, has only a 
few thousand online rental subscribers telling their friends how 
the Wal-Mart subscription service is adequate at best.  That 
difference in evangelist power is a nearly insurmountable 
barrier to entry as we are seeing in Wal-Mart’s failed entry 
attempt.”

                                                
6

“Conference Call Transcript; NFLX – Q2 2003 NetFlix.com Earnings Conference Call,” Thomson 
StreetEvents, July 17, 2003, NETFLIX_IR_00000441-456.

7
“Conference Call Transcript; NFLX – Q3 2003 NetFlix.com Earnings Conference Call,” Thomson 

StreetEvents, October 15, 2003, NETFLIX_IR_00000469-478.
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Fourth Quarter 2003
8

At the outset of the call, Mr. Hastings states that, “Very large companies have 

tried to gain a foothold in our market and have not succeeded after 15 months of 

effort.”  Mr. Hastings goes on to explain that the superiority of Netflix’s service, 

the difficulty a rival would have in duplicating its service, and the high 

satisfaction levels of the company’s 1.5 million subscribers, all provide Netflix 

with “great momentum.”

First Quarter 2004
9

During the call Mr. Hastings is asked whether he has noticed any effect on 

Netflix’s customer acquisition and growth due to Wal-Mart’s online DVD rental 

business.  He responds that Wal-Mart is “not very active” in the marketplace and 

that Netflix has felt no impact from Wal-Mart’s operation, even in areas where 

Wal-Mart operates shipping centers and presumably provides faster DVD 

turnaround times relative to the delivery times for its DVD rental service more 

generally.  In concluding his answer, Mr. Hastings expresses his belief that the 

DVD subscription business is “a fairly minor initiative” for Wal-Mart.

Second Quarter 2004
10

In his initial remarks, Mr. Hastings devotes some attention to competition from 

Blockbuster’s store-based subscription service and its anticipated launch of an 

online service.  He does not mention Wal-Mart.  In the later question and answer 

session, Mr. Hastings stresses the substantial capital needed to compete 

effectively as an online DVD rental provider, in terms of DVD acquisition, 

customer acquisition, and software development.  He states that, “When you’re 

doing all three simultaneously, it is quite expensive.”

                                                
8

“Conference Call Transcript; NFLX – Q4 2003 NetFlix.com Earnings Conference Call,” Thomson 
StreetEvents, January 21, 2004, NETFLIX_HYMAN_00000039-050.

9
“Conference Call Transcript; NFLX – Q1 2004 NetFlix.com Earnings Conference Call,” Thomson 

StreetEvents, April 15, 2004, NETFLIX_HYMAN_00000025-038.

10
“Conference Call Transcript; NFLX – Q2 2004 NetFlix.com Earnings Conference Call,” Thomson 

StreetEvents, July 15, 2004, NETFLIX_HYMAN_00000012-024.
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Third Quarter 2004
11

In terms of rival suppliers of online DVD rentals, most all of the discussion 

during the 3Q2004 earnings call deals with Blockbuster and the anticipated entry 

of Amazon.  A single question is asked with respect to what actions Netflix 

expects Wal-Mart to undertake in the future.  In response, Mr. Hastings responds 

that Netflix has competed successfully with Wal-Mart since the launch of its

service in 2002, and he does not anticipate any significant change to how Wal-

Mart approaches the business.

Fourth Quarter 2004
12

In the final earnings call covering Netflix’s 2004 performance, the discussion of 

competition in the online DVD rental marketplace again focuses on Blockbuster 

initiatives and the anticipated entry of Amazon.  For example, in describing the 

advent of a “challenging competitive environment,” Mr. Hastings makes 

reference to the “aggressive entry” of Blockbuster and the “likely entry” of 

Amazon.
13

  Wal-Mart is mentioned a single time during the entire course of the 

earnings call, where it is generically described as a continuing source of 

competition for Netflix.  As in past calls, Mr. Hastings highlights the competitive 

significance of a large network of distribution centers, stating that “dozens of 

Metropolitan warehouses … [i]s now the minimum cost of serious entry.”

At one point during the question and answer session, Mr. Hastings is asked what 

developments in the marketplace might prompt Netflix to lower its price.  In his 

response, he identifies substantial advertising on the part of Blockbuster, Amazon 

entry at a relatively low price, or further price reductions on the part of 

Blockbuster.  Missing from Mr. Hastings comments is any scenario involving 

competitive pressure from Wal-Mart.

                                                
11

 “Conference Call Transcript; NFLX – Q3 2004 Netflix.com Earnings Conference Call,” Thomson 
StreetEvents, October 14, 2004, NETFLIX_MINTZ_00048128 –143.

12
 “Final Transcript; NFLX –Netflix Fourth Quarter and Fiscal Year 2004 Earnings Conference Call,” 

Thomson StreetEvents, January 24, 2005, NETFLIX_SAVAGE_00401756–769.

13
 Similarly, Mr. Hastings refers to 2004 as a “brutal year” because of competition from Blockbuster, 

anticipated competition from Amazon, and the consequent price reductions.
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First Quarter 2005
14

During the final earnings call that transpired prior to Wal-Mart’s exit, Mr. 

Hastings discusses the greater intensity of competition in the online DVD rental 

marketplace that would occur if customers could choose from among four major 

competitors – Netflix, Blockbuster, Amazon, and Wal-Mart – rather than just 

Netflix and Blockbuster.  Dr. Beyer seizes upon this statement to support his 

conclusion that Wal-Mart’s exit materially attenuated the competitive pressure on 

Netflix’s pricing.
15

  A full reading of the earnings call transcript demonstrates that 

Dr. Beyer’s reliance on this one statement is misplaced, in particular with regard 

to his assertion that Wal-Mart was a significant competitor that impacted Netflix’s 

pricing behavior.

First, the statement by Mr. Hastings is posed as a hypothetical, i.e., if Wal-Mart 

and Amazon are major competitors, and empirically it is clear that neither firm 

ever achieved such status.  Second, Mr. Hastings points to Blockbuster’s entry as 

the first instance of Netflix confronting “a major player in online rental,” which 

indicates that he did not consider Wal-Mart to represent a viable competitive 

threat.
16

  Third, Mr. Hastings speaks of the entry of a third major competitor in 

terms of a hypothetical – “If there is a third major entrant” – further suggesting 

that he did not view Wal-Mart as a substantial rival.  And finally, Mr. Hastings 

states that there are two “primary competitors” currently operating in the 

marketplace, “Netflix and the other guy (Blockbuster).”

                                                
14

 “Conference Call Transcript; NFLX – Q1 2005 Netflix.com Earnings Conference Call,” Thomson 
StreetEvents, April 21, 2005, NETFLIX_SAVAGE_00080354–367.

15
 Beyer Report at ¶ 63.

16
See also 30(b)(6) Deposition of Netflix, Inc., Leslie J. Kilgore, March 3, 2010 (Kilgore Deposition), at p. 

94 (Noting that prior to Blockbuster’s entry Netflix faced “no meaningful competition” in the online DVD 
rental marketplace.); p. 99 (Prior to Blockbuster’s entry Netflix “had not faced any material or significant 
competition” in the online DVD rental marketplace.); and pp. 174-175 (Wal-Mart was a “completely 
inconsequential player in the space because [it] never gained any traction with consumers.”).
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