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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE MUSHROOM DIRECT : Master File NO. 06-0620
PURCHASER ANTITRUST :
LITIGATION :

THIS DOCUMENT RELATES TO
All Actions

O’NEILL, J. : July 29, 2015
MEMORANDUM

Presently before me in this antitrust litigation are Eastern Mushroom Marketing
Cooperative (EMMC) defendants’ motion to exclude the expert opinions of Professor Einer
Elhauge (Dki, No. 515), defendant M.D. Basciani’s motion to exclude Prof, Ethauge’s opinions
(Dkt. No. 521), direct purchaser plaintiffs’ response (Dkt. No. 535), defendants’ replies (Dkt.
No. 550, 553) and various surreplies (Dkt, Nos. 561, 565, 569, 595, 633). On May 19 and 20,

20185, the Court held a Daubert hearing regarding these motions. For the reasons that follow, 1

will deny defendants® motions.
- BACKGROUND
Plaintiffs in this action are purchasers of fresh agaricus mushrooms. See Dkf. No. 670 at
2, Direct purchaser plaintiffs’ motion for class certification is pending before me, Dki. No, 514,
Defendants include the EMMC and other entities that were members of the EMMC or were affiliates
of members of the EMMC. See Dkt. No. 670 at 2, Plaintiffs claim that defendants committed
antitrust violations when they agreed to set minimum prices for fresh agaricus mushrooms and to

restrict the supply of fresh agaricus mushrooms by purchasing and deed restricting mushroom farms.

Id. 1 will now turn to the background immediately relevant to the instant Daubert motions,
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Direct purchaser plaintiffs submitted an expert report by Prof. Elhauge in support of their
motion for class certification and estimating damages. See Elhauge Rpt. Prof. Elhauge is a
professor at Harvard Law School specializing in antitrust law and antitrust economics. Elhauge
Rpt. 1§ 4-5, Ex. A, He also provides expett testimony in legal matters and is a graduate of
Harvard Law School. Id. EMMC defendants submitted an expert report by Dr, John Johnson in
support of their opposition to class certification. See Johnson Rpt, Dr. Johnson is the CEO of a
consulting firm that provides expert economic and financial analysis. Johnson Rpt, at ] 18-19.
He also teaches a class on antitrust and public policy at Georgetown University and has a Ph.D.
in ecopomics with a specialization in econometrics from M.LT, Id. M.D. Basciani also
submitted an expert report by Dr, Rigoberto Lopez criticizing Prof, Elhauge’s opinions. Sge
Lopez Rpt, Dr. Lopez is a professor and the head of the Department of Agricultural and
Resource Economics at the University of Connecticut. Lopez Rpt, at Y 1, 2. He is also the
director of the Zwick Center for Food and Resource Policy at the University of Connecticut,
specializes in the economics of food systems and has a Ph.D, in Food and Resource Economics
from the University of Florida, Id, Prof. Elhauge submitted a reply report addressing Dr.
Johnson and Lopez’s reports. See Elhauge Reply. Dr. Lopez submitted a supplemental report in
support of M.D. Basciani’s motion to exclude Prof, Ethauge’s expz;rt testimony. See Lopez
Supp. Rpt. The Court denied direct purchaser plaintiffs’ motion fo strike Dr. Lopez’s
supplemental report, See Dkt. No. 623, Prof. Elhauge filed a supplemental report in response.’
See Elhauge Supp. Rpt.

Prof. Elhauge concludes in his report that (1) the EMMC’s minimum pricing policy likely

impacted all ot neatly all class members, Elhauge Rpt. at { 7-13; (2) there were class-wide

' 1 will only discuss the opinions contained in Dr, Johnson and Dr, Lopez’s repotts
insofar as they relate to the arguments advanced by the defendants in their motions to exclude

Prof. Elhauge’s testimony.,
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damages from the EMMC’s minimum pricing policy with an estimated damages total of (il
million, id. at § 14; (3) the EMMC’s supply control agreement had common anticompetitive
impact on the putative class, id. at 1 15; and (4) damages resulting from the supply control
agreement total an estimated (i million. Id.
STANDARD OF REVIEW

Federal Rule of Evidence 702 governs the admissibility of expert testimony, When faced
with expert testimony, the district court acts “as a gatekeeper to ensure that the expert’s opinion
is based on the methods and procedures of science rather than on subjective belief or

unsupported speculation,” ZEF Meritor, LLC v, Eaton Corp,, 696 F.3d 254, 290 (3d Cir, 2012)

(internal quotations omitted). Rule 702 provides that:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if} (a) the expert’s scientific, technical, or
other specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue; (b) the
testimony is based on sufficient facts or data; (¢) the testimony is
the product of reliable principles and methods; and (d) the expert
has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702, In short, Rule 702 “embodies a trilogy of restrictions on expert testimony:

qualification, reliability and fit.” Schneider ex rel. Estafe of Schneider v. Fried, 320 F.3d 396,

404 (3d Cir, 2003), The party offering expert testimony bears the burden of demonstrating

comphiance with Rule 702, See Mercedes-Benz USA, Inc. v, Coast Auto. Grp., Ltd., 362 F,
App’x 332, 335 n.2 (3d Cir, 2010),

First, expert qualification “refers to the requirement that the witness possess specialized
expertise.,” Schneider, 320 F.3d at 404. The Coutt of Appeals has “interpreted this requirement

liberally, holding that a broad range of knowledge, skills, and training qualify an expert.” Id.
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Second, the Court of Appeals has “made clear” that “the reliability analysis required by
Daubert applies to all aspects of an expert’s testimony: the methodology, the facts underlying

the expert’s opinion, and the link between the facts and the conclusion.” ZF Meritor, 696 F.3d at

-291 (internal quotations omitted), “Thus, the requirement of reliability, or ¢ good grounds,’

extends to each step in an expert’s analysis all the way through the step that connects the work of

the expert to the particular case.” In re Paoli R.R. Yard PCB Litig,, 35 F.3d 717, 743 (3d Cir,

1994). At the same time, Daubert “focuses on principles and methodology, fiot on the -

conclusions generated by principles and methodology.” Id. Under Daubert and Rule 702,
“[plroponents of expert testimony do not have to prove their case twice—they do not have o

demonstrate to the judge by a preponderance of the evidence that the assessmerits of their experts

| are correct, they only have to demonstrate by a preponderance of evidence that their opinions are
reliable,” In re DVL, Ine, Sec.’Litig., No. 03-5336, 20 14 WL 4654301 , ét *5 (ED. Pa. Sept. 16,
2014) (émphas_is in original), citing Paoli, 35 F.3d af 744, ' |

Third, the requirement of “fit” mea;ns that “the expert’s testimony must be relevant for

the purposes of the case and must assist _fhc trier of faﬁt.” Schneider, 320 F.3d at 404,

| Concretely, that means that the expert’s “knowledge must be connected to the éuestion at
issue .., .” Paoli, 35 F,3d at 791, The Court of Appeals has “emphasize[d] thét the standard is
not that high” but at least “is ﬁigh‘er than bare relevance,” Id, at 745, Indeed, the “ultimate
touchstone™ of the Daubert inquiry “is he'lﬁfulneSS to the trier of fact” which means that a “judge
frequently should find an expert’s methodology helpful even when the judge thinks that the

expett’s technique has flaws sufficient to render the conclusions inaccurate.” Paoli, 35 F.3d at

744-45,
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“[A]} plaintiff cannot rely on challenged expert testimony, when critical to class
certification, fo demonstrate conformity with Rule 23 unless the plaintiff also demonstrates, and
the trial court finds, that the expert testimony satisfies the standard set out in Daubert.” Inre

Blood Reagents Antitrust Litig., 783 F.3d 183, 184 (3d Cir. 2015). Additionally, while there will

inevitably be “overlap™ in the consideration of expert testimony in the Daubert and class

certification inquiries, finding “expert festimony admissible under Daubert does not preclude the

Court from denying class certification,” In re Processed Egg Products Antitrust Litig,, No. 08-

2002, 2015 WL 337224, at *6 (E.D, Pa. Jan, 26, 2015).

DISCUSSION

Defendants argue that Prof, Elhauge’s opinions are inadmissible for four primary reasons;
@) he is not qualified to offer expert opinion in the form of multiple regression analysis; (2) his
regression model, supplyr control model and analysis of the relevant markets are unreliable or do
not fit the case; (3) he is not credible; and (4) the potential prejudice of his testimony outweighs
its probative value, See Dkt, No, 515 at 4-5; Dkt. No. 521 at 2-3. I will address each of these
contentions in turn,?
I. Expert Qualifications

Defendants contend that Prof, Elhauge is not qualified to provide expert testimony in the
form of multiple regression analysis because he does not have a degree in economics,
econometrics or stafistics. Sce Dkt, No. 515 at 13; Dkt, No. 521 at 6-13. Plaintiffs argue that
Prof. Elhauge is qualified in the area of antitrust economics, which they contend is sufficient to

qualify him to conduct regression analysis of common impact and damages in an antitrust cage.

z I will conduct a more extensive review of defendants’ Daubert challenge than
might be applied in other contexts due to the extensive nature of the parties’ Daubert briefs and
expert reports, the multiple parties and sometimes overlapping expert opinions involved, the
complexity of the cconometric issues undetlying the experts’ opinions and the importance of the

Daubert inquiry prior to deciding class certification,

5
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See Dkt No. 535 at 10. The crux of the parties’ dispute is whether an expert must be qualified in
econometrics, economics or statistics as opposed to antjtrust economics in order to apply
statistical methods in analyzing issues in antitrust class actions such as common impact and

damages.

In Waldorf v. Shuta, 142 F.3d 601, 625 (3d Cir. 1998), the Court of Appeals discussed

the expert qualifications standard under Rule 702, which

requites the witness to have “specialized knowledge” regarding the
area of testimony. The basis of this specialized knowledge “can be
practical experience as well as academic training and credentials,”
‘We have interpreted the specialized knowledge requirement
liberally, and have stated that this policy of liberal admissibility of ;
expert testimony “extends to the substantive as well as the formal
qualification of expetts.” However, “at a minimum, a proffered
expert witness , . . must possess skill or knowledge greater than the
average layman . . . .” (internal citations omiited).

Defendants’ argument that Prof, Elhauge must have advanced degrees in econometrics or
statistics in order to conduct multiple regression analysis in this case is no doubt “superficially

attractive” but I will “decline to rule on that basis.” Zenith Radio Corp. v. Matsushita Elec,

Indus. Co., 505 F. Supp. 1313, 1379 (E.D. Pa. 1980), aff’d in part, rev’d in part on other grounds

sub norn. In re Japanese Elec. Prods, Antitrust Litig., 723 F.2d 238 (3d Cir. 1983), rey’d sub

nom. Matsushita Elec, Indus, Co. v, Zenith Radio Corp., 475 U.S. 574 (1986). 1t is aitractive

because Prof, Elhauge “is not qualified as an expert in economics generally speaking or

econometrics . . . .7 Natchitoches Parish Hosp. Serv. Dist. v, Tyco Int’l, Ltd., No, 05-12024,

2009 WL 3053855 at *3 (D, Mass, Sept. 21, 2009). Prof. Elhauge has little formal education in-
statistics and economics as fields independent of applied statistics in the antitrust context.

Daubert Hr'g Tr. (May 19, 20135) at 103:20-1 05:2, But the formal division between
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econometrics or statistics and antitrust economics does not mean Prof, Elhauge is unqualified to
apply regression analysis in the antifrust context,

Econometrics is “[tfhe branch of economics that expresses economic theory in
mathematical terms and that seeks to verify theory through statistical methods.” Ecoriomctrics,
Black’s Law Dictionary (10th ed. 2014). The parties do not dispute that “antitrust economics” ig
“the application of economic principles and methods to antitrust issues.” Dkt. No. 535 at 10; sce
also Natchitoches, 2009 WL 3053855 at *3 (same). Thus, antitrust economics is 8 “variet[y] of
applied economics” in which “econometric methods and modeling have had a profound impact .
... Joshua Wright, Fed. Trade Comm’r, Address at Bates White 10th Annual Antitrust
Conference, Simple but Wrong or Complex but More Accurate? The Case for an Exclusive

Dealing-Based Approach to Evaluating Loyalty Discounts, 2013 WL 2902683, at *1 (June 3,

2013) (noting impact of a famous economettician and his econometric methods in applied

economics disciplines such as antitrust economics). There is no dispute that setting aside the
issue of regression analysis in particular, courts have admitted Prof. Elhauge as an expert in
antitrust economics generally, See Dkt No. 535 at 11 n.17 (collecting cases).

Multiple regression analysis “is taught to students in extremely diverse fields, including
statistics, economics, political science, sociology, psychology, anthropology, public health, and
history . ... Any individual with substantial training in and experience with multiple regression
and other statistical methods may be qualified as an expert.” Daniel L. Rubinfeld, Fed. Judicial

Ctr., Reference Guide on Multiple Regression, in Reference Manual on Scientific Evidence 328

(3d ed, 2011). Thus, education and experience applying multiple regression analysis in a
specific discipline may qualify an expert to present evidence in the form of regression analysis

within that disciplinary context under Rule 702, Indecd, in the antitrust context “a witness




Case 2:06-cv-00620-BMS Document 719 Filed 07/29/15 Page 8 of 48

lacking a Ph.D. in economics but experienced in particular methods used in antitrust may be well

qualified to testify using such methods.” The Sedona Conference, The Sedona Conference

Commentary on the Role of Economics in Antitrust Law, 7 Sedona Conf, J. 69, 83 (2006). The

opposite also holds true — for example, a respected economist with no background in antitrust
markets could be unqualified to testify regarding the relevant market in an antitrust case. See

Nelson v. Monroe Reg’l Med. Ctr,, 925 F.2d 1555, 1572 (7th Cir. 1991).

Of course, antitrust law as a field has a “more or less direct relationship to economics”
: P

compared to most other disciplines or areas of law. Alex Kozinski, Who Gives A Hoot About |

Legal Scholarship?, 37 Hous. L. Rev, 295, 317 (2000). Indeed, the “role of economics in

antitrust law has been described ag “the whole game,” Rebecca Haw, Adversarial Economics in

Antitrust Litigation; Losing Academic Consensus in the Battle of the Experts, Nw, U. L, Rev.

1261, 1306 (2012). Because of the close relationship between the fields, the difference between
qualification in statistics as opposed to the application of statistical models in antitrust economics
“is of necessity indistinef, and if is not clear to [me] that” Prof. Elhauge’s opinions “are beyond
[his] sphere of expertise, especially since he will be subject to cross-examination.” Zenith, 505
F. Supp. at 1379, |

Prof. Elhauge has been described as a “highly qualified antitrust titan[ ].” Natchitoches

Parish Hosp, Serv. Dist. v. Tyco Int’l, Lid,, 247 F.R.D, 253, 273 (D. Mass, 2008). As the

Reference Manual on Scientific Evidence contemplates in its description of interdisciplinary

education in statistical modeling, see supra, Prof. Elhauge studied the economic analysis of law

in addition to antitrust law at Harvard Law School. Daubert Hr'g Tr, (May. 19, 2015) at 103:24-

104:1, He is the author of numerous books and articles located at the intersection of antitrust law

and economics and one of those works has been cited by the Supreme Court. See Am, Needle
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Inc. v. Nat’l Football League, 560 U.S, 183, 194 n.5 (2010), citing E. Elhauge & D. Geradin,
Global Antitrust Law and Economics (2007). Prof, Elhauge has been qualified by the District
of Massachusetts to pérfomn “regressions and other technical statistical analyses” in the antitrust
class certification context as an expert in the “field of antitrust economics , . . .” Natchitoches,
2009 WL 3053855 at *3, In that case, the Coutt appointed an independent econometrics expert
to review Prof. Elhauge’s econometric and statistical opinions but the expert found no technical

errors in Prof. Elhauge’s analysis, Id. at *1, 3. Additionally, the Court admitted Prof. Elhauge’s

opinions, including regression analysis, over a Daubert challenge in Retractable Technologies,

Inc. v. Becton Dickinson & Co, No, 08-16, Memorandum Order (E.D. Texas Sept, 2, 2013).

Prof, Elhauge also clearly has familiarity with the literature regarding calculation of antitrust
damages. Cf, Waldorf, 142 F.3d at 626 (affirming admission of an expert based on his
familiarity with the literature in the televant field and experience despite thin formal credentials);

Elcock v. Kmart Corp., 233 F.3d 734, 744 (3d Cir. 2000) (affirming admission of an expert due

to his experience and “review of the literature in the field” which gave him substantially more
knowledge than the average lay person regarding the field). For example, Prof, Elhauge is the

editor of the Research Handbook on the Economics of Antitrust Law, which includes an article

analyzing how to calculate antitrust damages. See Daniel Rubinfeld, Antitrust Damages, in

Research Handbook on the Economigs of Antitrust Law 378 (Einer Ethauge ed., 2013); Einer

Elhauge, Introduction and Overview to Current Issues in Antitrust Economics, in Research
Handbook on the Economics of Antitrust Law 1 (Einer Elhauge ed., 2013). Further, Prof,

Elhauge’s reports in this case responding to defendants’ experts’ criticisms of his regression

3 Prof. Elhauge’s more general works on antitrust law have been cited by the
Supreme Court as well,
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analysis and his presentation at the Daubert hearing demonstrated his command of the technical

issues related to multiple regression analysis in the antitrust context,
The Court of Appeals has reiterated that it “has had, for some time, a generally liberal

standard of qualifying experts.” Elcock v. Kmart Corp., 233 F,3d 734, 742 (3d Cir. 2000). The

Court of Appeals has not sought to make the boundaries of expert qualification align exactly
with the formal definitions of academic disciplines. “If the liberal standard of Rule 702 allows
an engineer who teaches auto mechanics to testify in a products liability action about tractors”
and “allows a trained internist who has spent significant time reviewing the literature on PCBs to
testify as to whether PCBs caused illness in plaintiffs,” Paoli, 35 F.3d at 754 (internal citations
omitted), then surely it allows an expert in antitrust economics such as Prof, Elhuage to testify
regarding the use of statistical models in the context of shdwing common impact and damages in
an antitrust case, There is no serious question that Prof. Elhauge “possess[es] skill or
knowledge” in conducting regression analysis in antitrust cases that is “greater than the average
layman” even if it were conceded that his expertise with multiple regression analysis as an

econometric tool in general is not as deep as that of an econometrician. Waldorf, 142 F.3d at

625.

While Prof. Elhauge is qualified to perform regression analysis in the antitrust context, he
does not have the same educational background in econometrics that appears to be typical of

experts admitted to conduct regressions in antitrust cases. See, e.g., In re Linerboard Antitrust

Litig., 497 F. Supp. 2d 666, 668 n.6 (E.D. Pa. 2007) (considering economic models offered by
economics professor who wrote graduate level econometrics text book and where defendants did

not object to expert’s qualification); In re Chocolate Confectionary Antitrust Litig., 289 F.R.D,

200, 209 (M.D. Pa. 2012) (qualifying economics professor as an expert in econometrics where

10




Case 2:06-cv-00620-BMS Document 719 Filed 07/29/15 Page 11 of 48

defendants expressed no objection given the expert’s extensive background in economics), The

solution to this issuc was “made clear in Paoli II” where the Court of Appeals found “an expert’s

‘level of expertise ﬁaay.affect the reliability of the expert’s opinion.”” Elcock, 233 F.3d at 749

(affirming the admission of an expert with “thin” credentials), eiting Paoli, 35 F.3d at 741. I find

that here as well “the lack of econometric/economic credentials affects the weight” although “not
the admissibility, of Professor Elhauge’s testimony.” Natchitocﬁes, 2009 WL 3053855 at *3,
Thus, to the extent defendants’ contend Prof, Elhauge is unqualified fo offer opinions in the form
of multiple regression analysis in this antitrust litigation I will deny defendants’ motions to
exclude his opinions,

11, Methodological Deficiencies

Defendants argue that three specific areas of Elhauge’s expert analysis are inadmissible:
(1) the regression model, (2) the supply control model and (3) the relevant market analysis. See
Dkt. No. 515 at 6-9. I will address each of these contentions in turn,

A, Regression Model

“The essential starting point” for determination of antitrust impact and damages in a price
fixing case is to “isolate the effect of the [antitrust] violation on the plaintiff from the effects of
all other events” in order to determine the difference between the actual prices paid by the
plaintiff and the prices the plaintiff would have paid in a hypothetical world absent the

anticompetitive conduct. ABA Section of Antitrust Law, Proving Antifrust Damages: Legal and

Economic Issues 53-54 (2d ed. 2010}, By constructing a regression model, an expert can

“uncover the relationship between a dependent variable” such as prices and “one or more
explanatory variables” such as anticompetitive conduct or costs, Id. at 125. In that way, the

expert can demonstrate that anticompetitive conduct impacted the prices paid by a plaintiff, The

1
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difference between the actual amount the plaintiff paid and the lower amount the plaintiff would
have paid in the but-for world absent the anticompetitive conduct yields the estimated
overcharge damages, Id. at 129,

To construct his regression mode! Prof. Elhauge carried out three fundamental tasks,
First hé defined the conduct and conduét free periods, meaning that he deﬁned the period before
and after the aileged conspiracy was effective. Elhauge Rpt. at § 64, Second, he determined
what factors could affect mushroom prices besides the EMMC’s pricing policies and created
control variables. Id, at § 70. Third, he determined what pricing data to input into his regression
model from: the data available to him and calculated the results. Id. at {9 85, 88.

Defendants essentially attack Prof. Elhauge’s methodology regarding each of the three
fundamental tasks he performed and contend that these errors render Prof. Elhauge’s regression
model too unreliable to be admitted as evidence of anticompetitive impact and damgges.
Defendants contend: (1) Prof, Elhauge made improper benchmark period determinations; (2)
Prof. Elhauge did not control for ail impor‘sént tactors that influenced mushroom prices; (3) Prof,
Elhauge utilized unrepresentative data; (4) Prof, Elhauge’s model is demoﬁstrably uhrcliabie
because it generates false positive results when alternative data is input into the model; and (5)

Prof. Elhauge’s regression model does not “fit” the facts of the case under Daubert because it is

“incapable” of meeting the standards required for class certification. [ will address each of these
arguments in turn, but first must discuss some of the legal premises which underlie motions to
exclude regression analysis evidence,
1. Daﬁbert Standard and Regression Analysis
As a threshold matter, “[tfhere is no dispute that when used properly multiple regression

analysis is one of the mainstream tools in economic study and it is an accepted method of

12
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determining damages” and injury in antitrust cases. In re Flat Glags Antitrust Litig,, 191 F.R.D,
472, 486 (W.D. Pa. 1999) (collecting cases). Dispute typically occurs over whether the expert’s
construction and implementation of the regression model is reliable and helpful in determining
the variable of interest, such as the impact of a conspiracy on prices, and whether the model is
based upon reliable data. Seg ABA, supra at 129, That is because an expert must not only use a
sound methodology, but reliability must “extend] | to each step in an expert’s analysis all the
way through the step that connects the work of the expert to the particular case.” Paoli, 35 F.3d
at 743. |

It is helpful to emphasize that under Daubert, “[blecause the evidentiary requirement of
reliability is lower than the merits standard of correciness, the standard for determining scientific
reliability is not that high. Tﬁe test is not [w]hether the . . . expert might have done a better job.”

Qddi v. Ford Motor Co., 234 F.3d 136, 155-56 (3d Cir. 2000) (internal citations omitted), This is

particularly true regarding the testimony in this case because economics and statistics “require
the use of professional judginent, [so] expert testimony [in those fields] is less likely to be
excluded because challenges may ultimately be viewed as matters in which reasonable experts

may differ.” Inre Air Cargo Shipping Servs, Antitrust Litig., No, 06-1175, 2014 WL 7882100,
at *8 (E.D.N.Y. Oct. 15, 2014) (internal citations omitted); see also Fed. R. Evid. 702 advisory

committee’s notes (2000) (noting that “[sJome types of expert testimony will be more objectively
verifiable” than others but that all testimony must be reliable), In fact, “[a] somewhat unique
body of law has developed governing whether and under what circumstances statistical analysis
proffered by an expert—and, in particular, regression analyses , . . ~—pass muster under Rule

702.” In re Live Concert Antitrust Litig,, 863 F. Supp, 2d 966, 973 (C.D. Cal, 2012),

13
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Because it is a recurring issue in_ defendants’ motions, it is important to address here the
question of how objections to expert testimony relating to factual disputes and factual
assumptions underlying an expett’s opinions are considered under Rule 702. The Advisory
Commiitee’s Notes to Rule 702 put it well; “[w]hen facts are in dispute, experts sometimes
reach different conclusions based on competing versions of the facts. The emphasis in the
amendment on ‘sufficient facts or data’ is not intended to authorize a trial court to exclude an
expert’s testimony on the ground that the court believes one version of the facts and not the

other.” Fed. R, Evid. 702 advisory committee’s notes (2000). Daubert “does not preclude

testimony merely because it may be based upon an assumption.” In re TMI Litig,, 193 F.3d 613,

677 (3d Cir. 1999) amended, 199 F.3d 158 (3d Cir. 2000). Thus, “[a] party confronted with an

adverse expert witness who has sufficient, though perhaps not overwhelming, facts and
assumptions as the basis for his opinion can highlight those weaknesses through effective cross-

examination,” Stecyk v. Bell Helicopter Texiron, Inc,, 295 F,3d 408, 414 (3d Cir, 2002). I am

only to consider “the reliability of the expert’s method, which may properly include making
assumptions so fong as those assumptions are sufficiently grounded in available facts.” Edison

Wetlands Ass’n, Inc. v. Akzo Nobel Chemicals, Inc., No. 08-419, 2009 WL 5206280, at *4

(D.N.J. Dec, 22, 2009). Courts have found that “most contentions that [expert] assumptions are
unfounded go to the weight, not the admissibility, of the testimony, ahd a district court has
discretion . . . to determine whether the expert acted reasonably in making assumptions of fact
upon which he would base his testimony.” In re Air Cargo, 2014 WL 7882100, at *15 (internal

citations omitted); see also Synergetics, Inc. v. Hurst, 477 F.3d 949, 955-56 (8th Cir. 2007) (“As

a general rule, the factual basis of an expert opinion goes to the credibility of the testimony, not

14
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the admissibility, and it is up to the opposing party to examine the factual basis for the opinion in
cross-examination,”™). |
2. Agnostic Periods

The first step Prof. Elhauge took in constructing his regression model was that he defined
the conduct and conduct fiee periods, meaning that he defined the period before, during and after
the alleged EMMC minimum pricing conspiracy was effective. Elhauge Rpt. at § 64. Prof.
Elhauge defined the pre-conduct period as beginning on “, which is the beginning
of defendants’ available pricing data, and ending §SSSSEENNIID. Elhauge Rpt, at § 66, Prof,

Elhuage defined the conduct period as beginning on % 2001 and ending on (N

2005, which reflects the official implementation and suspension of the EMMC minimum pricing
policy, Id. at § 67. The purpose of separating conduct free periods and conduct periods is to
create a benchmark conduct free period as “an evidentiary foundation for inferring what the
prices would have been in the [conduct] period[s] but for the [alleged] illegal activity.” Live
Concert, 863 F, Supp. 2d at 974, citing 2A P, Areeda & H. Hovenkamp, Antitrust Law § 399b,
p. 446 (3d ed, 2006).‘ Prof. Elhauge represents this separation of conduct and conduct free
periods mathematically the following way. His regression equation includes a conduct variable
with a coefficient that represents the percentage price overcharge isolated as a consequence of
anticompetitive conduct as opposed to other control variables, When sales data is input during a
“conduct” period, the conduct variable is set equal to one. Elhauge Rpt. at §1 90-91, Where the
data is input during a conduet free period, the conduct variable is set to zero, Id, Dr. Lopez
expressly acknowledges this is the way Prof. Elhauge’s model functions mathematically with

regard to the conduct variable. See Lopez Rpt, at J37. The parties do not dispute that creating

I5
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benchmark periods in a regression model to help isolate the impact of anticompetitive conduct on
prices is a religble methodology.

Defendants’ challenge arises because despite having sales data from the defendants for
* the relevant time periods, Prof. Elhauge remained “agnostic” about whether there was
anticompetitive conduct from (N EENNMIEIR until February 3, 2001 to reflect his
consideration of evidence that defendants began discussing minimum pricing during that period
but that the level of actual anticompetitive conduct is “murky.” Elhauge Rpt. at ] 90-91. Prof,
Elhauge also remained “agnostic” about the period after — 2003, citing evidence of
continuing anticompetitive conduct in the form of 4 non-compete agreement between some
EMMC membets, but concluding that the evidence was not definitive enough to support treating
the entire period as either a conduct or a conduct free period. 1d, Practically speaking, no sales
data is input for agnostic time periods in Prof, Elhauge’s model. In mathematical terms, Prof,
Elhauge says that the “value of the Conduct variable” is set to “missing” during the agnostic
periods. Elhauge Reply at § 320.

Defendants argue that Prof, Blflauge’s decision to use agnostic periods is unreliabile and
that it inflated the overcharge shown by his regression analysis, See Dkt. No. 515 at 26; Johnson
Rpt. at § 133-34; Lopez Rpt. at § 63. Defendants’ and their experts’ contentions regarding Prof,
Elhauge’s use of agnostic periods are three-fold: (1) being agnostic about unc;,lear periods of
anticompetitive conduct where underlying data is available is methodologically improper, Dkt.
No. 515 at 29; Daubert Ht’g Tr. (May 20, 2015) at 77; (2) sensitivity testing demonstrates Prof,
Elhauge’s agnostic period determinations are unreliable, Dkt. No. 515 at 28; and (3) even if it

were proper o be agnostic about periods of unclear anticompetitive conduct, Prof. Elhauge’s
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second agnostic period is not “unclear” because there are no lingeting effects of anticompetitive
behavior during the period. Id. at 30-31.

Defendants provide an cxplanaiion for why they contend the use of agnostic periods
biases Prof. Elhauge’s results: it excludes the decrease in mushroom supply caused by the
closing of a mushroom farm in 1999, four mushroom farms in 2000-2001 and a farm in 2006,
Dkt. No. 515 at 26. Plaintiffs respond that (1) there is no evidence the closed farms were
producing the refevant product, fresh agaricus mushrooms, as opposed to cannery grade
mushrooms® and (2) that the timing of the closures does nét affect Prof, Elhauge’s confirmatory
price-spike analysis. See Dkt No. 535 at 31; Elhauge Reply at ] 241-257. Defendants respond
that the closed farms did in fact compete in the fresh agaricus mushroom market. See Dkt. No.
550 at 13-14. Additionally, Dr. Johnson conducted “sensitivity testing” meant to demonstrate
the excess overcharge Prof. Elhauge created by including agnostic petiods for the time periods in
which the mushroom farms at issue closed. Johnson Rp.t. at 1% 133-34.

As a threshold matter, “the benchmark methodology is widely accepted for calculating

overcharges in antitrust cases.” In re Blood Reagents Antitrust Litig,, 283 F.R.D. 222, 241 (E.D.

Pa, 2012), But, “[w]hen constructing a benchmark sfatistic, the regression analyst may not
‘cherry-pick’ the time-frame or data points so as to make her ultimate conclusion stronger.”
Reed Const. Data Ine, v. McGraw-Hill Companies, Inic., No. 09-8578, 2014 WL 4746130, at *6
(8.D.N.Y. Sept. 24, 2014). At the same time, while “[s]taﬁstics tuned to the proper time period

are more probative than statistics not so tuned, [ ] categorical rejection of the latter is not

4 Prof. Elhauge opines that the relevant product market is fresh agaricus
mushrooms and that those mushrooms are not interchangeable with cannery grade mushrooms,
Elhauge Rpt. at §47. There is factual dispute regarding the proper definition of “fresh” agaricus
mushrooms and mushrooms that are “cannery grade® that influences whether the restriction of
supply from mushroom farms that may have been selling to canneries affected fresh mushroom
pticing. Cf, Daubert Hr'g Tr, (May 19, 2015) at 145:15-9:6 with id. at 48:13-50:18.

17
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warranted,” Valentino v. U.S. Postai Serv., 674 F. 2d 56, 7'1 (D.C. Cir. 1982), To the extent an
: ‘expert’s benchmark determmanon rests on “facts and assumptions as the basis for his opinion”

‘ . then the opposmg party “ean hlghhght those Weaknesses through effective cross- exammatlon »
. __S_tg:y_mk 295 F. 3d at 414. Even “shaky” evidence may be “admissible” and better smted to “the -
.'traditlonal and approprzate means [oﬂ attacking” ev1dence “[v]lgorous cross-exammatlon, |

- presentatlon of contrary evzdence, and- careful mstructnon on the burden of proof .., aube;{

v, Merrell Dow Pharm Inc 509 U.S. 579 396 (1993) Thus, generally “CI‘IthlSIl‘lS .of
: “'potentlal benchmark y_ears go to the weight of [expert] opinions and not their admzss1b111ty.”' In

" fe Urethane Anﬁtfust'mtigt, No. 04-1616, 2012 WL 6681783, at *6 (D. Kan, Dec. 21, 2012)

affd 768 F. 3d 1245 (IOth Cir, 2014), But __@bgﬂ “does reqmre more than the haphazard
1ntu1t1ve 1nqu1ry <" Qddi, 234_ F.3d at 156. ‘ |
. The ﬁrst issue is vbhetﬁer the use of aghosttc periods is a reliable methodo'legy generally.

Dr, Johnson contends that agnostlc periods are methodologleally unsound bccause an | |

econometrnelan w1l! atways “test” to “separate out the lawfuI from the unlawful conduct” rather
than remaining agnostie about whether a benchmark- perlod was a conduct Or N0 conduct perxed
Daubert Hr gTr, (May 20 2015) at 77:8-10. In that vein, Dr. Johnson testified that remainmg
. . agnostle is [ Ja eoncessxon that your model can’t separate lawful from untawful conduct” and
 that “thete’s no reason fo remain agnostae because [Prof. Elhauge s] actual versus but-for world
should pick up any conduet in those permds ” Id at 77:19- 23

In contrast Prof, Elhauge testxﬁed that “being agnostic is simply the same thing as

choosing the rIght benohmark period and not choosmg perlods that are in fact zmproper

benchmark perlods.” Daubert Hr'g Tr, (May 2_0-, 20_15) at 203:10-12, There does not seem to be .

any question that when choositig benchmark periods; “[i]t is important to ensute that the
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supposedly unaffected periods really are unaffected.” ABA, supra at 171 n,174. That is because
“the effect of the conspiracy will be underestimated if either the defined conduct-free period
covers a period when the conspiracy actually existedl or the defined conduct period covers a
period when the [alleged] conspiracy actually did not exist.” Elhauge Rpt. at § 65. Thus, Prof.
Elhauge concluded that he “should exclude any period during which one is uncertain whether or
not the conspiracy was in place” in order fo neither underestimate nor overestimate the
overcharge based upon a factual assumption about the beginning and end of the EMMC’s alleged
anticompetitive conduct. Id. at § 90-91,

The parties do not dispute that, at least in the way Prof. Elthauge’s model functions, one
must first make factual assumptions about when there was anticompetitive conduct happening at
a given time in order to code the regression’s conduct variable as a “conduct,” “conduct free” or
an “agnostic” period, Dr., Johnson appears to accept that a benchmark period must actually be
unaffected in order to serve as a proper conduct free period, but he contends that one must “test”
the model’s benchmark periods by running the model itself with various assurﬂptions about when
a period qualifies as a conduct or a conduct free period. But to “test” the model in the way Dr.
Johnson suggests presumes a determination of con&uct, conduet free or agnostic periods.’ Prof,
Elhague argues that Dr, Johnson’s festing method is equivalent to testing an accurate scale by
observing whether its results differ from an inaccurate scale because Dr. Johnson’ sensitivity
testing avoids the basic question of whether Prof, Elhauge’s model is based on accurate or
inaccurate factual assumptions aBout the beginning and end of the conduct and conduct free

periods. Elhauge Reply at 4 322. Put another way, while Dr. Johnson contends that the purpose

3 Prof. Elhauge does not dispute that sensitivity testing of regression models is
theoretically possible, but contends that Dr. Johnson’s modifications of his agnostic periods are
not reasonable and therefore are not truly “sensitivity” tests. Elhauge Reply at § 324. There may
be other methods of testing the accuracy of benchmark periods that have not been put forward as

criticisms of Prof. Elhauge’s analysis.
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of the regression is to “separate out the lawful from the unlawful con&uct” Prof, Elhauge
res;ior_u_is directly “that’s #ot the point of the regression at all. The point of the regression is to
ask what is_t_h_é price effect of unlawful conduct.” M Hr’g Tr. (May 20, 2015) at 201:6-7, ~
S fhis matter is substantially cla'rif':ed in Prof. E‘,Ihau‘ge’s favor by Dr, Johnson’s sensitivity "
v‘ testmg of Prof, Eihauge 8 model Aga:n the crux of Dr. Johnson s argument for thc 1mportance
of his sensitivity tests is that “if Eihauge thought there was conduct” durmg the agnostic per:ods ‘

,an_d if his model is working properly, thgn he should have run thg model and included '1t and-
tested whether or not thai made a diff‘éx.'enc:e.”‘S Id. at 80:13-15; 77:1 1~.1 2, Prof. Elhauge’s
original model including both his agnostic periods generated an estimated o‘vercharge.of 6.6-
- 6.9%. Elhau_ge Rpt. 4ty 93, Dr. J ohnéén attempted to dembnstrate that Prof. Elhauge’s:'”-
inclusion of agnostic periods created an unreliable model of overcharges by rumning four -
| permutét'ipns of thé model: .tl) including éaIes data from Prof, Elhauge’s ﬁrgt agnostic pcriod_ ‘
whit:'h generéted an overcharge of-iaércent; (2) including sales dat.a f'rér.h. the second agnostic
p'eréod which genefated an overéhafgc; offipercent; (3) inclugiing sales data f'ro.m both égnbstiq
periods which generated an ovcrcharge 6f-percént; and (4) including only thé second
agnqstic period and exc}uding Prof. Elhauge’s pre-conduct period &ata which geiler_ated an
overcharge of.percent Johnson Rpt. at § 133-34, Ex. 28.

Dr Johnson contends these modifications demonstrate Prof, Elhauge’s model is

u’m:ehabls because they show Prof, Elhauge s results are “sensitive” to-the specification of the -
benchmark petiods. But in each of his modifications; Dr. Johnson assumed that Prof. Elhauge’s

agnostic periods are conduct free periods. Elhauge Repiy at 14 301, 320, Thus, he seems to-

6 Prof. Elhauge contends that both assumptions to include conduct or conduct free
periods in place of his agnostic periods are equally objectionable because they assume facts -
about anticompetitive conduct that are not sufficiently based in the record. See Elhauge Reply at

q321,
20
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ignore the predicate question of determining how the data sﬁould be included in the regression
based on a factual analysis of the presence of anticompetitive conduct. In order to “test” and
“separate out the lawful from the unlawful cc;nduct” Dr. Johnson presumes the very thing he
claims to be testing — that the agnostic periods are conduct free. Prof, Elhuage emphasizes that
the conduct free determination has mathematical significance ~ it involves deciding the value of
the conduct variab_le in the regression equation. Ethauge Reply at §Y319-20. That leads Prof,
Elhauge to contend that Dr. Johnson is actually “making up” data rather than “including” known
datasets, Id,

Indeed, the importance of being circumspect about the predicate conduct determination in
terms of overcharge results is evidenced by Dr. Johnson’s sensitivity analysis and Prof,
Elhauge’s response, Prof. Elhauge ﬁoints out that under Dr, Johnson’s logic Dr. Johnson also
should have “tested” the model by “including” the agnostic periods as “conduct” periods,
Elhauge Rpt. at 11 320-21. Prof. Elhatge ran that test by including both his agnostic periods as
conduct periods instead of conduct free periods, input the relevant sales data and generated an
average overcharge of (i percent comparcdiio Dr. Johnson’s {ff percent. Id. at §321, Prof,
Elhauge ran the test to include just the second agnostic period as a conduct period instead of a
conduct free périod and generated an estimated overcharge of Wl percent instead of Dr.

J ohnsoﬁ’s @ percent. Id, These results show that it is indeed significant whether a time period
is included as a conduct or a conduct free period in the regression model and supports Prof,
Elhauge’s decision to use agnostic periods as a conservative method of mediating the underlying

factual uncertainty that would give rise to such disparate results depending on the expert’s

factual assumptions.
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But even accepting Dr, Johnson’s sensitivity analysis on its face, he does nbt demonstrate
* that Prof, Elhauge’s use of agnostic periods creates an unreliable model, Assuming Prof,
Elhauge’s agnostic periods were conduct free periods does not always create such pronounced
" Teffects that excluding Prof. Elhauge’s model would be justified. For example, Dr. Johnson
reduced the estimated overcharge from @ percent to [ | percent by changing the first
Hagno.sti'c period to a conduct free period. Elhauge Reply at §327. While Dr. Johnson
emphasizes that he was able to generate a- percent overcharge by altering Prof, Elhauge’s

benchmark periods, Daubert Hr'g Tr. (May 20, 201 5) at 86:21, 93:6-8, 13-20, to reach that result

Dr. Johnson must make what seem to be unreasonable assumptions — not only that the second
agnostic period is a conduct free period but also that all of the pre-conduct period data should be
disregarded, including data from before — 2000, a time that the parties do not even

dispute is a conduct free period. See Elhauge Reply at §326.

Lastly, defendants contend that Prof, Elhauge’s second agnostic period is improper
because Dr. Johnson can empirically demonstrate there was no overcharge during that time
period. Daubert Hr'g Tr. (May 20, 2015) at 84:22. Prof. Elhauge’s decision to use a second
agnostic period was based on two considerations: (1) potential lingering effects of the minimum
pricing policy and ¢2) evidence of another possible conspiracy to affect prices through a non-
compete agreement after the expiration of the minimum pricing policy. Elhauge Rpt. at § 67,
Dr, Johnson attempts to demonstrate tha§ there were no lingering effects of the alleged
conspiracy during Prof. Elhauge’s second agnostic period by changing Prof, Elhauge’s average

overcharge model to vary the overcharge by month, Daubert Hr’g Tr. (May 20, 2015) at 85:1-

16. Dr. Johnson’s modification resulted in the model generating no overcharge towards the end

of Prof. Elhauge’s conduct period from August, 2004 until (il 2005. Id, at 86:16-17. Dr.
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Johnson concludes that if thete was no overcharge at the end of the conduct period, that there is
no reason to assume there would be lingering effects after the conduct period to justify Prof.
Elhauge’s inclusion of a second agnostic period rather than a conduct free period.

First, to the extent Prof. Elhauge’s decision to use an agnostic period is due to the
existence of a non-compete agreement among some EMMC members following the cessation of
the minimum ﬁricing policy, I find that Dr, Johnson’s analysis focusing on a decline in
overcharges at the end of the minimum pricing policy conduct period is inapposite. See Elhauge
Reply at 1§ 291-93. Second, Prof. Elhauge contends that Dr, Johnson’s monthly overcharge
example produces negative coefﬁcieﬁts on some of the variables which indicates a
multicollinearity problem. Multicollinearity exists when independent variables are highly
correlated with each other and it prevents the model from isolating which variable is causing
observed effects. See Elhauge Reply at §333. Prof, Elhauge argues that using two month
intervals removes the multicollineatity problem and generates a more accurate model, Id. at
1336, It appears that reasonable expetts could disagree about what Dr, Johnson’s modification
of Prof, Elhague’s overcﬁarge coefficient suggests about the reliability of Prof, Elhauge’s model,
At least, I find that Prof. Elhauge has effectively addressed Dr. Johnson’s modifications and
established the reliability of his modell. I'also note that Prof, Elhauge has provided several
convincing analogies and formal hypothetical models/proofs to illustrate that remaining agnostic
about periods of unclear anticompetitive impact does not bias — and indeed can generate more
accurate — results than making an alternative assumption that the period is either a conduct or
conduct free period, Seg id. at §§294-314.

To conclude the discussion of Prof, Elhauge’s use of agnostic periods, Prof. Elhauge has

relied upon “facts and assumptions as the basis for his opinion.and defendants “can hi ghlight
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those.weaknesses” if any “through effective cross-examination.” Stecyk, 295 F3dat 414. Prof.
: Elhauge’s' analysis, as discussed above, -is clearly not a “haphazard” inquiry, Oddi, 234 F:3d at
15 6 “{T]hose assumptions” that Prof, Elhauge has made to support his agnostic per:od
| determmanons ‘are sufﬁexently grounded in avaﬂable facts” sueh as evidence of pre- -conduct
dlSCUSSlOIlS of the minimum pricing polleles and of a non-compete agreement in the post-conduct, '
. perled to estabhsh the reliability of his agnostic per;eds under Rule 702. Edison Wetlands, 2009
WL 5206280 at *4 Ireiterate that Prof. E!hauge s benchmark determmatmns need not be

perf‘ect mdeed they could e even be “shaky” but “admlsmbie” under Daubert, 509 U S. 579, 596

(1993). Defendants’ “erltlcxsms” of Prof. Elhauge’s “potential benchmark years go to the weight
' ef'[hie expert] opinions and net their admissibility.” ﬁlfethane, 2012 WL 6681783, at *6, aff’d,
768 F.3d 1245 (10th Cir.’ 2014). For the reaeeee stated above, I find that Prof; Elhauge’s use of .
agnostic }eeriods in his regression analyeis is reliable under Rule 702, -
: 2, Omitted Variables |
Pref Elhauge’s second step in constructmg hig regressnon model was to determme what
mar_ket faetors affect mushroom prices ancl create control varlables for those facto_rs. I_d. at Y 70,
befendents contend that Prof, Elhauge’s regression fails to account for meshroom'farm closings
that affécted mushioofi prices. Dlet‘.'.No. 515at19; |
| _ “Ifthli.le'it is tﬁeiease thaﬁ a regiession énelysis muétlaceouet for all of the major

expféﬁatory variables to er_xsx_jfe its reliability, “[_n]ermally, failure to include variables will affect

the analysis” probativeness, not its admissibiﬁty,” Bazemore v. Friday, 478 U.S. 385, 400
(1986). Appiying Bazemore to the antitrust context, ‘fit'is only thie rare case where the-
regressions are so incomplete as to be itrelevant and the expert’s decisions regarding control

va‘fiables are the basis to exclude the analysis.” Liherboard, 497 F. Supp. 2d at 678 (internal
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citations omitted); see, e.g., Blue Cross & Blue Shield United of Wisc. v. Marshfield Clinic, 152

F.3d 588, 593 (7th Cir, 1998) (finding expert damages reports were “worthless” because they
controlled for only a single factor). Indeed, defendants “cannot exclude a regression analysis , . ,
simply by pointing to variables not taken into account.” Mehus v. Emporia State Univ,, 222
F.R.D. 455, 462 (D. Kan. 2004). “Rathér, the challenging party must introduce evidence to
support its contention that the failure to include those variables would actually change the
outcome of the analysis,” In re Indus. Silicon Antitrust Litig., No, 95-1131, 1998 WL 1031507,

at *9 (W.D. Pa. Oct. 13, 1998); sce also In re Polypropylene Antitrust Litig., 93 F. Supp. 2d

1348, 1365 (N.D. Ga, 2000). Thus, defendants must generally provide alternative variables or

attempt an alternative regression analysis that might “weaken the results of [the expert’s]

analysis.” Indus. Silicon, 1998 WL 1031507, at *9; se¢ also Live Concert, 863 F. Supp. 2d at
974 (stating there “must be some indication that the excluded variables would have impacted the
results™), |

As a threshold issué, defendants’ argument about an omitted control variable for
mushroom farm closings is closely related to the issue of Prof. Elhauge’s agnostic periods
because they contend the inclusion of agnostic periods essentially “omitted” the first group of
mushroom farm closings during the first égnostic period and the mushroom farm closing that
occurred during the second agnostic period. Dkt. No, 515 at 23, However, defendants seem to
conflafe the two issues methodologically by primarily discuséing mushroom farm closings that
occurred during Prof. Elhauge’s first agnostic period as a question of omitied variable bias. Cf,
Daubert Hi'g Tr. (May 20, 2015) at 82:14-17@@_. at 83:10-12; see Dkt, No, 515 at 23-24.

The two issues are distinct, however, since the issue of omitted variable bias relates to whether
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Prof Elhauge has included the proper control variables, not whe'ther his model excludes

: - ctherw1se relevant data such as through benchmark determmatrons.

. I have already found that Prof Elhauge 8 agnostrc perlods are rehable, 50 the only issue
is whether Prof Eihauge s rnodel is unrehable because he d1d not Inciude a controi variable for
mushroom farm closrngs during the conduct perrod Defendants argue four‘ farm closings during

the conduct penod should have been accounted for in Prof B]hauge 8 model S_eg Dkt No. 515

o at 23 FlI’St defendants have not shown how failing to account for those ciosmgs rendered hrs :

regresstons []so mcompIete as to be xrrelevant Ve t” Lrnerboard 497 F. Supp 2d at 678

'(1nternal cltattons omitted). Defendants have “simply [ ] point[ed] to varrables not taken into

. aCcount,”v‘MthS V. Er_nnoria State Unitr.. 222 F.R._D.' 455, 462 (D. Kan. 2004), but have not
A pr‘ovided an alternative muehroom farm closing rariable that m~ig'ht “Wealcen the results of
[Elhauge s] analysm » Indus Slllcon 1998 WL 1031507 at *9 Agaln, that Dr; Johnson ran
sensitivity analysrs regardmg Prof Eihauge S use of agnostlc penods during times that
mushroom farms closed is separate from whethcr defendants have offered alternatwe conirol
varrables to account for mushroom farm closmgs in the regressron
Second, Prof, Elhauge s model controls for a number of i 1mportant variables relevant to
: mushroom price, In fact, M D Basc1an1 s expert Dr., Lopez suggested alternatrve variables fora -
number of other factors he behcved more accurately reﬂect mushroom prtces Lopez Rpt at |
‘H‘" 46 52 Prof. Elbauge ran his regressrons wrth Dr. Lopez s suggestions and in many cases the
' regressrcn then generated a larger overcharge due to defendants alleged conspiracy than with.
Prof, EIhauge § original vartables. Elhauge Reply at 19 240-8__2._ Here, Prof. Eihauge’_s “failure
to include variables” regarding t_nushroom farm closings, if any,l vtrill only “aff‘e’ct the analysis’

probativeness, not its admissibility.” Bazemore, 478 U.S. at 400, Thus, I find that Prof, Elhauge
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has sufficiently included and justified his control variables to concludg his regression is reliable
under Rule 702,
3. Representativeness of the Data

Prof, Elhauge’s third step in constructing his regression model was to determine what
price data to input from the available sales data and to calculate the resuits. Elhauge Rpt, at
91 85, 88. Prof. Elhauge did not use paper transaction data supplied by some defendants due to
the cost of converting voluminous paper records to elecironic form. Elhauge Reply 19 224-25,
He also did not utilize data from defendants who did not buy the same products in both pre-
conduct and conduct periods to ensure the statistical validity of his analysis. Id. at 19 232-36.
Thus, in construc;ting his model Prof. Elhauge used all of the electronic transaction data produced
by defendants who supplied data for both the pre-conduct and conduct periods,’

Then, in order to estimate overcharges and damages for defendants who did not produce
electronic sales data Prof. Elhauge begarn with an estimated sales volume using the EMMC’s
inferrogatory responses. Elhauge Rpt. at § 114, Second, he multiplied that by partial years to
account for the beginning and end dates of the conduct period. Id. Third, from this amount he
excluded sideways sales — sales between EMMC members. Id, Fourth, he multiplied the
resulting sales volume by the average price per pound based on the electronic sales data, Id,

Defendants contend that I should exclude Prof, Elhauge’s regression model because the
data sample he used in his model is not representative of defendants generally and therefore is
statistically unreliable, In particulat, defendants argue that Prof. Elhauge’s sample is unreliable

because (1) he only utilized electronic sales data and (2) his sample is too small because it only

7 A dispute has evolved through the briefing of these motions about exactly what
data was produced by defendants and considered by Elhauge. Sce e.g., Dkt. No. 561 at 4-5; 565
at 8-11, I find that Elhauge has considered enough sales data to make his analysis reliable,
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includes 31 percent of defendants, See Dkt No. 515 14-19; Dkf, No. 521 at 13-23.8 Also, M. D
Basciani contends that I should exclude Prof, Flhauge’s regression model as unrehable with
‘respect to defendaht_s who did ‘not produce electronic sales data because Prof. Elhauge’s dameges
estimates regarding those defendants,-'ere inflated. ,S_e_,e Dkt. .No. 5935. )
| As a general mattet- ‘;[m]odels are.notthe feal worId' rather, ‘such modeis'ere a teasoned

“and educated attempt to deseribe reahty by aecepted methods of statlsttcai analysxs usmg
avaﬂable real world observatlons, data, and knowiedge. 'I‘he process is not likea Pythagorean
demonstratlon ofa mathernatteal truth that can be revealed mdlsputably. Neither is it s:mple.,

numbers crunehmg » Fahse v. Am. Tobacco Co,, 258 F. Supp. 2d 63, 67 (ED.N.Y. 2000)

Indeed, “fe]ven if the data rehed on by the expert is 1mperfect and more (or d1fferent) data -
~ might have resulted in a ‘better’ or more aeeurate estlmate in the absolute sense, 1t_1s not the :
district court’s role under Daubert to evaluate' the correctness of facts underlyirtg an expei't’s

testnnony " Hartle v, FirstEnergx Generatlon Corp,, No. 08-1019, 2014 WL 1317702 at *9
(W D, Pa. Mar 31 2014) reconmd derued sub nom Patrtck V. FxrstEnergV Genera,tlon Corn "

No. 08 1025 2014 WL 5463885 (W.D. Pa Oct. 27, 2014), citing i4i Ltd. P’ship v, chrosoﬁ -

Corp., 598 F. 3d 831, 856 (Fed Cir. 2010), aff’d 1318, Ct. 2238 (2011)
Though speakmg in the context of an omitted varxable questlon, the Court of Appeals for

the Seventh Ctrcult conciuded that “argurnents about how the se!ectton of data inputs affect the

' 3" Defendants even imply that Prof, Ethauge’s sample needs to be randomtzed in -
order to be considered 1e11abie under Rule 702, See Dkt, No. 515 at 15, 18; Lopez Rpt, at 153
(stating Prof, Elhauge’s model is flawed because “it is, non-random and therefore not .
representative of the market”). Itis important that “[m]ost statistical analyses pertment to
judicial proceedings, and certainly those dealmg with economic and antitrust issues, are not
based on randomized controlled experiments, Rather they are observational studies grounded in
real world data.” U.S. Info. Sys., Inc. v. Int’] Bhd. of Elee, Workers Local Union No; 3, AFL-
CIO, 313 F, Supp. 2d 213, 233 (S.D.N.Y. 2004).

Prof. Elhauge reiterated at the Daubert hearing that in antitrust économics one
never has petfect information and that an expert must “do the best with the data you actually
have available.” Daubert Hr’g Tr. (May 19, 2015) at 54:14-55:9,
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merits of the conclusions produced by an accepted methodology should normally be left to the

jury.” Manpower, Inc, v. Ins. Co, of Pa., 732 F.3d 796, 808 (7th Cir, 2013). Thus, in Chocolate

Confectionary, the District Court detertnined that despite the representativeness of the data
underlying an expert’s econometric model on class certification creating “limitations” and
rendering it “imperfec"’ the model was still admissible because the expert had utilized the data
produced by the defendants “to the extent possible,” 289 F.R.D, at 213. Similarly, in Inling
Connection Corp. v. AOL Time Warner Ing., 470 F, Supp. 2d 435, 441-42 (D. Del. 2007), the
District Court disregarded the defendants’ “contention that the data lacks ‘intellectual vigor’
because of the experts’ inability to provide a larger sample” and found that argument “goes to
weight, and not reliability . .. .” The Céurt elaborated that, since the experts “did not base their
conclusions solely on unverifiable sources or merely on conjecture . . . [their] theories are clearly
explained and documented in their reports” and “[t}heir analyses, sources and conclusions can be
tested through cross-examination,” they were reliable under Rule 702. Id,

First, defendants contend that Pr6£ Elhauge unreasonably did not consider sales data
produced by defendants in paper rather than electronic format, which they contend results in a
sample size that is unrepresentative and therefore statistically unreliable, Prof, Elhauge responds
that manually coding the tens of thousands of paper invoices was infeasible. Elhauge Reply
19 224-25. Prof. Elhauge aiso points out‘ that even if all of that data was manually coded there is
no way to know if it would offer enough data to generate statistically reliable results for those
defendants, Id. at {226, Economic modeling in the litigation context poses real world
constraints, Prof. Elhauge does not need to ufilize the best data set imaginable to satisfy the

reliability standard under Rule 702, His decision not to code thousands of paper sales invoices
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alone does not impugn the reliability of Prof. Elhauge’s sample itself — the question is whether
his decision leads to seriously biased results.

Second, defendants contend that because Prof., Elhauge’s sample includes only larger
producets who used electronic sales records that it is statist’ica]lf unreliable. Plaintiffs respond
that Prof. Elhauge focused on 31 petcent of the putative class members to ensure accuracy of the
results since these class members were the subset of customers who had purchases in both the
pre-conduct and conduct periods and thus brovidcd the best statistical sample. Further, those 31
percent of class members represent 71 percent of all sales volume. See Dkt. No, 535 at 26-27.
An expert does not run afoul of Rule 702 simply for extrapoiatihg data from one defendant to

another. See Chocolate Confectionary, 289 F.R.D, at 213. Prof. Elhuage has sufficiently shown

that his decision to use a subset of defendants’ data was reliable since those defendants produced
the most complete data over the relevant time period and represented the majority of total sales
made by defendants,

Third, in his supplemental reportlDr. Lopez, M.D, Basciani’s expert, contends that Prof,
Elhauge’s estimated damages for paper d‘ata defendants are unreliable becauée (1) the sales data
from which he extrapolated included processed mushrooms that are not part of the relevant
product market definition and (2) the sales estimates produced in the EMMC’s interrogatory
responses are unreliable. Lopez Supp. at 9 2. Dt. Lopez attempts to demonstrate that these
issues lead to overestimated damages for paper data defendants by applying Prof. Elhauge’s
model for estimated paper defendant damages to electronic data defendants who provided full
electronic sales data. Dr. Lopez finds that when Prof. Elhauge’s method is cross-applied in this

way, the model overestimates sales for electronic defendants anywhere from .27 percent at the
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least to 263.7 percent at the most, which Dr. Lopez opines indicates the modei is flawed. See
Lopez Supp. Table 1,

It bears repeating that “[w]hen facts are in dispute, experts sometimes reach different
conclusions based on competing versions of the facts. The emphasis in [Rule 702] on *sufficient
facts or data’ is not intended to authorize a trial court to exclude an expert’s testimony on the
ground that the court believes one version of the facts and not the other.” Fed. R. Evid, 702
advisory committee’s notes (2000). Fundamentally, the question of whether the EMMC’s fee
assessment base included sales of processed mushrooms outside of the plaintiff’s market

definition is the kind of factual issue inappropriate for resolution on a Daubert motion, Indeed,

. this issue is largely an extension of the parties’ continuing disputed over the factual telationship
between processed mushrooms and fresh mushrooms. See M n.4; Elhauge Supp. Rpt, § 2.
Next, to the extent that the EMMC’s own sales data was unreliable, it is not difficult to
appreciate the irony in MLD. Basciani’s contention that Prof. Elhauge’s report should be
excluded for relying upon the data as it was produced by the defendants themselves. Expetts are
allowed to rely on a defendant’s relevant interrogatory responses as a basis for their opinions.
See Tormenia v, First Investors Realty Co,, 251 F.3d 128, 135 (3d Cir, 2000) (affirming district
court’s admission of expert testimony relying in pért on a defendant’s interrogatory responses).
Finally, thé extent to which Dr. Lopez’s eross-application of Prof. Elhauge’s methodology for
paper data defeﬁdants to electronic data defendants raises legitimate questions regarding the
accuracy of the estimated damages conclusions that Prof. Elhauge reached is grist for the mill of
cross-examination. Thus, [ decline to exclude Prof. Elhauge’s opinions on the basis of the

representativeness of the data which underlies them,
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4, False Positives

Dr. Johnson tan Prof, Elhauge’s model on mushroom sales by EMMC member
Monterrey in California, which is outside Prof. Elhauge’s proposed geographical matket, and
returned a @lpercent “overcharge” attributable to anticompetitive conduct. Dkt No. 515 at 24.
Defendants contend that this is a “false positive” that confirms Prof. Elhauge’s regression
analysis is _unreliable. Id. Prof. Elhauge offers a variefy of responses to defendants’ false
positive analysis: (1) there is evidence that there was possibly anticompetitive conduct at play in
the mushroom market in the Western United States through an organization called the Westetn
Mushroom Marketing Association (WMMA), Elhauge Reply at { 132; (2) that-, as a
member of both the EMMC and the WMMA, could have shared pricing information between the
two organizations to prevent buyers in the border regions between the markets from switching
suppliers, id.; and (3) that Dr. Johnson only utilized the data of a single grower in California and
that this result thus demonstrates little about the reliability of Prof. Elhauge’s model generally.
Id. at § 133.

Defendants cite two cases in support of their argument that false positives may
demonstrate that a regression analysis is unreliable and inadmissible: In re Rail Freight Fuel

Surcharge Antitrust Litig.-MDL No. 1869, 725 F.3d 244 (D.C. Cir. 2013) and Comeast Corp. v.

Behrend, 133 S. Ct. 1426 (2013). Neither of those cases decided the admissibility of expert
regression analysis, but only considered how false positives impacted the weight given to
regression analyses on class certification. Thus, those cases more accurately imply that it is
proper to consider the issue of false positives as going to the weight of Prof. Elhauge’s analysis

at class certification rather than exclusion on a Daubert motion. Additionally, in Rail Freight the

false positive analysis relied upon comparison o a group of shippers “indisputably unaffected by
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the conspiracy” while in this case “the task is considerably more complex” given the possibility
that the WMMA cooperative set minimum prices for mushrooms in the Western United States.

Allen v, Dairy Mktg. Servs., LLC, No. 09-230, 2013 WL 6909953, at *17 n.9 (D. Vt. Dec, 31,

2013) (denying Daubert motion to exclude expert’s regression analysis on the basis of false

positives and distinguishing Rail Freight). Prof. Elhauge has raised sufficient questions with a
foundation in the record to mitigate the explanatory power of Dr. Johnson’s false positive

analysis at the Daubert stage, Therefore, I find that Dr. Johnson’s false positive analysis at most

goes to the weight that should be accorded to Elhauge’s conclusions and that Elhauge’s
regression model is sufficiently reliable under Rule 702.
5. Fit of the Regression Model

Defendants argue that “Prof, Elhﬁuge’s regression is incapable of meeting the standards
required of Plaintiffs on class cerfification and on the merits” because it cannot prove injury to
every class member and therefore it does not meet the requirement of “fit” under Rule 702, See
Dkt. No. 515 at 31-32, Defendants contend that Prof. Elhauge “simply posits applying an
average overcharge to all purchases in tﬁe Class period” which they argue is insufficient to show
individual injury to all or nearly all putative class members. Id, at 31. Again, the “fit”
requirement means “the expert’s testimony must be relevant for the purposes of the case and
must assist the trier of fact.” Schueider, 320 F.3d at 404,

Prof. Elhauge explains that the f‘uﬁction of his unitary overcharge model! is not to
demonstrate impact on each individual class member for purposes of the common impact
analysis on class certification but rather “is intended to show anticompetitive impact on the
market.” Elhauge Reply at § 135, In his initial report Prof. Elhauge stated that he ran his unitary

overcharge regression to “see whether the EMMC price-fixing conspiracy raised prices
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~ throughout the period when it was in place.” Elhauge Rpt. at §64. Prof. Elhauge docs state in
his report, however, that because the unitary overcharge regression “controlled for any and all
individual buyer characteristics that remain fixed over the period” it “indicates that the proven
anticompetitive impact affected all or nearly all customers wheﬁ coupled” with other evidence of
common impact, Id. at § 96. Prof. Elhauge does not primarily rest on his unitary oyercharge
model in reaching the conclusion of injury to all or nearly all putative class plaintiffs. Thus he is
correct that the defendants’ contehtion that his unitary overcharge model does not “fit” the
purposes of proving anticompetitive impact on all customers is largely off-base. Prof. Elhauge
also runs individual regfessions for each putative class member and concludes that at least
among the statistically significant reéults.percent of customers suffered an anticompetitive
impact in each of two conduct periods hé delineated for the purpose of his common impact
analysis for the time periods following the publication of two EMMC price lists. Elhauge Rpt. at
44 105, 108, Although defendants contend that a proper interpretation of Prof. Elhauge’s
regression results leads to the conclusion that BB percent or possibly @R percent of customets
were impacted, see Dkt. No, 515 at 33, the dispute over how many putative class members Prof,
Elhauge’s model indicates were actually injured goes to the sufficiency of Prof. Elhauge’s
evidence on class certification rather than whether his regressions methodologically “fit” the

“nurposes of the case” at the Daubert stage. Paoli, 35 F.3d at 743 (emphasis in original). In

Paoli, the Court of Appeals explained that the application of a scientific test to humans that is
meant to be used on animals would not “fit” a case involving humans if it was not
methodologically established that there were “good grounds” to apply the test to humans, Id, In
contrast, Prof, Elhauge’s regressions clearly have more than “bare relevance” methodologically

to the issue of common impact, even if they might not ultimately show that all or nearly all class
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members were impacted at a later stage of the litigation. 1d. at 745, At least, Prof, Elhauge has
robustly supported his conclusions of common impact and opines that the application of his
regression model to individual class members shows that all or neatly all class members were
injured, in addition to presenting other evidence of common impact such as the nature of the
alleé:d .conspiracy and price-spike analysi.s. Dkt. No. 535 at 18-19; Elhauge Rpt, at 17 105-106;
Elhauge Reply at § 137, [am persuadéd f.hat Prof, Elhauge’s regression analyses, even if they
might not be ultimately persuasive at later stages of the litigation, will assist in those later
considerations by providing an empirical basis upon which to consider plaintiffs’ motion for
class certification, Thus, I find that Prof. Elhauge’s regression model sufficiently fits the case
under Rule 702 and will not exclude it,

B. Supply Control Model

In additign to his regression analyéis, in his report Prof, Elhauge conducts a separate and
alternative analysis of defendants’ supply control program as evidentiary support for common
impact and damages. See Elhauge Rpt. at § 117, To conduct his supply contro! analysis, Prof,
V‘Elhauge uses an elasticity deman{.i formula, id, at § 119, then plugs in a price elasticity of
demand figure for mushroom sales taken frorﬁ a Mushroom Council study and farm production
estimates from the EMMC to generate an estimate of damages caused by the supply restrictions
beginning on the date the farms were purchased untif June 2003, Id. at {4 119-22, Prof. Elhauge
makes several factual assumptions in order to run this model.

First, Prof. Elhauge assumes that defendants’ farm purchases and deed restrictions
actually prevented the closed mushroom farms from going back into production — meaning he
assumes the very purpose of the EMMC’s supply control program. For the purposes of

caleulating damages, that means he assumes that had the supply control program not existed, the
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'

falﬁns would have g0ne back into production at full capacity from th&:time that they were
pqrchased from the EMMC, Defendants argue that since the farms \:Ivere in poor condition and

were already ¢losed when the EMMC purchased them, the assumptién that they would have been
producmg mushroorns at full capacity but-for the EMMC’s conducti;s an assumption not
grounded in the record, See Dkt. No. 515 at 38, Second Prof. Elhauge assumes that the supply
control program removed @@ million pounds of mushroom productlon Elhauge Rpt. at § 121,
Tabie 7. Defendants contend that Prof. Eihauge cannot rely upon tha% estimate because he
cannot testify to whether that data is reliable, Dkt. No. 515 at 40, Third, Prof, Elhauge uses a
“marketwide” elasticity. figure because, in his words, “the EMMC?’s supply control agreement
reduced the marketwide quantity of multiple mushroom types.” Elhauge Reply at § 397,
Defendants contend the figure is mapproprlate because (a) Prof, Elhal.;ge drew the figure from a
thi%’d party source and he has not assessed its reliability mdependently, (b) the figure includes
extiétlc mushrooms; and (c) he applies a single elasticity to various ktﬂfds of fresh agaricus
mﬁshrooms, See Dkt. No, 515 at 42. Fourth, Prof, Elhauge used an éj_‘élstwlty demand formula
from the Mushroom Couneil that defendants contend was it_)_r;proper to use without independentlg‘fc_“
ass‘éésing its reliability and that Prof, Elhauge did not assess whether #he mushroom market |
behaves the way the elasticity demand formula medels. Id.

Agair, Daubeit “does not preclude testimony merely because i:fimay be based upon an

assxfmption.” In re TMI Litig., 193 F.3d at 677. That principle is of ejen greater significance in

the gontext of factual assumptions underlying expert damages caicuiations: First, even on the

b 5
r

meriis, “the actual amount of damages may result from a reasonable cgimate, as long as the jury

fre

- verdict is not the product of speculation or guess wotk.” In re Lower 1ake Erie [ron Ore

Antitrust Litig., 998 F.2d 1144, 1176 (3d Cir, 1993) (internal citations omitted). Second, the
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extent of damages will ofien be determined by the resolution of undetlying disputed factual
issues that are the province of the factfinder. Rather than requiring an expert to caleulate
“damages for every foreseeable interpretation of the record and factual finding . . . it is mote
practical for each expett to base his calculations oni a particular factual séenario, presumably as

posited by or on behalf of the party offering the expert.” Brill v. Marandola, 540 F. Supp. 2d

563, 570 (E.D, Pa, 2008). Thus, “[flederal courts applying the standards established by Rule 702
and 703 have permitted damages experts to make the assumptions of fact necessary to render a
sound opinion, so long as such assumptions have a reasonable basis in the available record and
are disclosed to the finder of fact.” Id. at 568.

For example, in an employment case where damages depended on how long an employee
would have been employed with the plaintiff but-for the defendants’ conduct, the Court
concluded that “how long [the employee] would have remained employed with Plaintiffis a
disputed material fact to be decided by the jury at trial. The jury may then choose to,rely upon or
disregard” the expert testimony to the extent it relied upon a factual assumption the jury has
rejected on the merits. Meyer-Chatfield v, Century Bus. Servicing, Ine., 732 F. Supp. 2d 514,

525-26 (E.D. Pa. 2010). As long as

the experts present their factual findings as hypothetical (i.e., if
propositions A, B and C are found to be true, then the damages
amount to X), then testimony regarding their assumptions is
admissible. However, an expert may not state such hypothetical
propositions as objective facts, unless such facts are clearly

undisputed.
Brill, 540 F. Supp. 2d at 570. Prof. Elhauge clearly contemplates this scenario when he explains

in his report that, if the factfinder does not credit the EMMC’s own estimation of the mushrooms

the supply conirol program prevented from entering the market, it would be straightforward to
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plug an alternative number into his model to generate an alternative damages calculation.'® See

Elhauge Reply at § 378.

o Defendants argue that the standard of admissibility for damages experts making
. factual assumptions is stricter. First, defendants rely upon Elcock v, Kmart Corp., 233 ¥.3d 734,
" 756 (3d Cir, 2000), where the plaintiff’s expert constructed a damages model to show the
" plaintiff’s lost income due to disability. The Court of Appeals reasoned that the expert’s opinion
" was inadmissible because he (1) had simply assumed 100 percent disability despite the record
specifically identifying the level of disability at 75 percent or less, (2) completely ignored actual
. evidence of the plaintiff’s income, (3) simply substituted his own income figures for income and
(4) ignored the fact the plaintiff had continued earning income after becoming disabled. Id. at
755-56. In contrast to the expert in Elcock, Prof. Elhauge does not rely upon factual assumptions
that are blatantly contradicted by the record. For example, Prof. Elhauge assumes that
defendants’ deed restrictions prevented the closed mushroom farms from going back into
production — meaning he assumes the very purpose of the deed restrictions themselves. That is
not “pure speculation,” but rather is a plausible inference within the context of defendants’
alleged attempt to restrict mushroom supply through buying and deed restricting closed farms.
“[E]xpetts are expected to make inferences and state opinions and they are granted wide latitude
in determining what data is needed to reach a conclusion,” Btill, 540 F. Supp. 2d at 568,
Second, defendants rely on In re TMI Litigation, 193 F.3d 613, 671 (3d Cir, 1999), where
'the Court of Appeals excluded an expert’s opinion regarding radiation exposure in part because
he had received a critical piece of data needed “to calculate the radiation exposure from Trial
Plaintiffs’ counsel” and did not attempt to verify the data. But the Coutt of Appeals also
reasoned that the expert was not qualified in radiation dose reconstruction, “violated an
elementary principle of credible dose reconstruction” and that he could not justify his
calculations after they were contradicted by another expert. Id, Prof. Elhauge’s assumptions are
also not analogous to the expert’s errors in TMI, Prof. Elhauge reasonably relied upon record
evidence produced by defendants regarding the market impact of their supply réduction program.
In ZF Meritor, the Court of Appeals stated that “[i]n some circumstances, an expert might
be able to rely on the estimates of othets in constructing a hypothetical reality, but to do so, the
expert must explain why he relied on such estimates and must demonstrate why he believed the
estimates were reliable.” 696 F.3d at 292. There, the plaintiff’s expert had “relied on a one-page
set of profit and volume projections™ to calculate damages that the plaintiff prepared and
provided. Id, Here, Prof. Elhauge relies upon record evidence of defendants’ own
contemporaneous internal estimates of the effectiveness of their supply control program, Where
a factual issue is disputed and there are reasonable grounds for experts’ contradicting
assumptions, it is for the jury to weigh the parties’ respective evidence regarding the amount of
mushroom production removed from the market as a result of the defendants’ supply control
agreement in determining damages. It is sufficient under Rule 702 that Prof, Elhauge grounded
his opinion on factual evidence in the record produced by defendants.
Finally, defendants also contend that Total Containment, Inc. v, Dayco Products, Inc.,
No. 1997-6013, 2001 WI, 1167506, at *7 (E.D. Pa, Sept. 6, 2001) supports their position because
there the Court excluded the plaintiff’s expert’s testimony based upon unconfirmed business
projections by the plaintiff’s own exccutive and where the executive could “provide[ ] no
explanation of how he arrived at that crucial figure under accepted accounting of economics
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I find that Prof. Elhauge’s damages analysis of the supply control program has “a
teasonable basis in the available record” with regard to the question of whether the supply
conirol program reduced supply and the magnitude of that reduction, even if defendants dispute
the record evidence. Brill, 540 F. Supp. 2d at 568. I find Prof. Elhauge’s choice to begin his
damages calculation on the date that the EMMC acquired the mushroom farms as part of its
supply control agreement has sufficient basis in‘the factual record. I also find that Prof,
Elhauge’s use of- million pounds as the amount of production reduced by the suppIy.control
agreement was sufficiently based in the factual record, Prof. Elhauge based that estimate on
defendants’ own estimates. See Elhauge Rpt. at § 117, Defendants’ witnesses have testified that
number was inflated. See Dkt. No, 515 at 40, citing Ex. J, Ex. K; Elhauge Reply at § 388.
Defendants point out that the Department of Justice estimated that 42-44 million pounds were
removed from supply by defendants’ supply control agreement. Id, Which mumber is most
accurate is a disputed question of fact for the factfinder. Prof. Elhauge’s use of i} million
pounds is clearly based on “sufficient, though perhaps not overwhelming, facts and assumptions”
which the defendants may challenge “through effective cross-examination” and presentation of
contradicting evidence including their own expert testimony. M, 295 F.3d at 414; Brill, 540
F. Supp. 2d at 568 (noting cach side had opposing experts to address assumptions made by the
other expert).

Finally, 1 find that Prof, Elhauge’s use of industry data in the form of an elasticity

demand formula and elasticity figure did.not render his opinions unreliable or represent improper

methods,” In Total Containment, however, the expert relied upon the executive’s unconfirmed
projections rather than the “sales figures” which “were presented to [the expert] in abundance,
aud [the expert] could have computed such a crucial figure on his own, [but] he did not.” Id.
Defendants do nof contend that Prof, Elhauge ignored undisputed mushroom farm production
data in favor of relying upon the EMMC’s supply control impact estimations.
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factual assumptions. This challenge to Prof. Elhauge’s reliance on industry data implicates
_Federal Rule of Evidence 703, which provides in relevant part that “[a]n expett may base an
opinion on facts ot data in the case that the expert has been made aware of or personally
observed, If expetts in the particular ficld would reasonably rely on those Kinds of facts or data
in forming an opinion on the subject, they need not be admissible for the opinion to be
admitted.” Fed. R, Bvid. 703. In conducting that analysis, I “should assess whether there are
good grounds to rely on this data to draw the conclusion reached by the expert.” Montgomety
Cnty. v. Microvote Corp,, 320 F.3d 440, 448 (3d Cir. 2003) (citation omitted). I find that an
industry elasticity demand study and an industry elasticity demand formula are the kind of

evidence that an expert calculating damages would reasonably rely upon, See Viking Yacht Co.

v. Composites Ox;e LLC, 613 F. Supp. 2d 637, 642 (D.N.J. 2009) (noting that the expert properly
relied on “industry publications, academic articles, and the record evidence” even though he “did
not test each of the[ ] alternative causes”i that could have led to the gel coat cracking at issue in
the case). Prof. Elhauge has “good grounds” to rely upon an independent mushroom industry
study calculating the elasticity of demand for mushrooms. Montgomery, 320 F.3d 440, 448 (3d
Cir. 2003). Additionally, I will ensure that Prof. Elhauge’s factual assumptions are “disclosed to
the tinder of fact” at trial and that Prof. Elhauge presents his damages estimate as a hypothetical
based on certain factual predicates, Brill, 540 F. Supp. 2d at 568, Thus, while there might be a
factual dispute about the true extent of any reduction in supply caused by the EMMC’s supply

control efforts, Prof. Elhauge’s analysis has sufficient foundation in the factual record to be

admigsible.
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C. Market Analysis
1. Product Market
Prof. Elhauge defines the relevant product market in this case as fresh agaricus
mushrooms. Elhauge Rpt, at 147, “The relevant product market is defined as those
commaodities reasonably interchangeable by consumers for the same purposes, Factors to be

considered include price, use and qualities,” Tunig Bros, Co. v. Ford Motot Co., 952 F.2d 715,

722 (3d Cir. 1991) (internal citations omitted), M.D, Basciani’s expert Dr. Lopez opines that it
is not disputed the relevant product rnarket in this case is fresh agaricus mushrooms, though he
takes issue with Prof. Elhauge’s methodology for defining the market, Lopez Rpt. at 32, Dr.
Johnson contends that the relevant product market is not all fresh agaricus mushrooms, but that
white and brown mushrooms are in separate markets, Johnson Rpt. at ] 96,

Defendants argue that Prof. Elhaﬁge’s market definition is based upon analysis that is
“insufficient as a matter of law” to prove anything about the relevant markets because he does
not conduct a “cross-elasticity study” and thus does not “fit” the legal standards applicabié to
market definition, Dkt. No. 515 at 43, 45. As a matter of law “[tThe inquiry with respect to fit
under Daubert is not whether expert testimony is sufficient fo meet any of the {legal] elements;
rather, the fit inquiry ‘goes primarily to relevance.”” Patrick v. FirstEnergy Generation Corp,,
No. 08-1025, 2014 WL 1318017, at *12(W.D. Pa. Mar. 31, 2014). Thus, “[w]hether [expert]
testimony is sufficient to meet plaintiffs’ burden on the merits of those elements is not properly
before the court on a Daubert motion,” Lcj_ Defendants do not cite a case in the section of their

brief addressing Prof. Elhauge’s relevant market analysis that discusses admissibility under Rule

702,11

i Instead, defendants cite Brown Shoe Co. v, United States, 370 U.S. 294, 325
(1962), which found on appeal from a final judgment of antitrust liability that market boundaries
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Prof. Elhauge provides three analyses of the relevant product market that are all relevant
to the question of the proper product market definition in this case. First, he opines that price
correlation evidence supports the conclusion that fresh agaricus mushrooms are all in the same
market with §ach other but not with either canned or fresh non-agaricus mushrooms. See
Elhauge Rpt. at 1|1]‘ 50-52; Elhauge Reply at § 83. Defendants assert that Prof. Elhauge only
conducfed a price correlation as evidence of his market definition. Seg Dkt. No. 515 at 45. But
contrary to defendants’ contentions, Prof. Elhauge does not rely _cxclusiveiy on a price
correlation analysis as evidence of the relevant product market definition. Rather, Prof. Elhauge
uses pricé correlation as only one piece of evidence supporting his product definition. See
Elhauge Reply at 17 84-88.

Second, Prof, Elhauge opines that fresh agaricus mushrooms are not functionally
interchangeable with canned or fresh non-agaricus mushrooms, Sce Elhauge Rpt. at §§49;
Elhauge Reply at 7 80-81. Defendants do not dispute Prof, Elhauge’s functional

interchangeability analysis or address its relevance to the question of market definition other than

can be determined by “examining such practical indicia as industry or public recognition of the
submarket as a separate economic entity, the product’s peculiar characteristics and uses, unique
production facilities, distinet customers, distinet prices, sensitivity to price changes, and
specialized vendors.” Defendants next cite to U,S. Horticuliural Supply v. Scotts Co.,, 367 F.
App’x 305, 311 (3d Cir, 2010), which found on summary judgment that a plaintiff had not
carried its burden of showing the relevant product market, But far from mandating any special
kind of analysis, the Court of Appeals simply noted that the plaintiff’s evidence had failed “to
discuss price and use implications within its proposed market,” that the expert report at issue did
not even include information “relating to price increases or price stability for substitute products’®
‘or “to provide any economic analysis of these substitutes.” Id. Finally defendants cite to Queen
City Pizza, Inc. v. Domino’s Pizza, Inc., 124 F.3d 430, 436 (3d Cir. 1997), which found that a
plaintiff had failed to plead the relevant product market under Rule 12(b)(6) because it did not
even “reference . . . reasonable interchangeability and cross-clasticity of demand . ... In
addition to the different procedural posture here, Prof, Elhauge’s product market analysis is more
complete — he discusses practical indicia of market boundaries, functional interchangeability of
the products at issue, price correlations and direct evidence of matket power in the relevant

market,

2
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to say it is only “supportive” evidence anci fails to meet the legal standard for product definition
on the merits. Dkt. No, 550 at 35; Elhuage Reply at 81,

Third, defendants contend that Prof. Elhauge’s opinion is faulty because he did not
perform the SSNIP test. Dkt. No. 515 at 46, The SSNIP test seeks to answer whether a
hypothetical monopolist in the posited market could sustain a profitable price increase of at least
ftve percent above the competitive level. See Elhauge Rpt. at § 50. Prof, Elhauge argues that his
overcharge regression satisfies the hypothetical monopolist test because it is direct evidence that
the EMMC could raise prices profitably over five percent in the relevant market. See Elhauge
Rpt, at § 54; Elhauge Reply at § 82-83. I find that Prof.’Elhauge has sufficiently established that
direct evidence of market power such as his regression analysis is at least relevant to the question
of market definition (though he contends it is actually superior to other methods of market
definition) and “fits” the case. Se¢ Elhauge Reply at § 82, Without deciding the ulﬁmate
significance of his direct evidence of market power on the relevant market definition, I note that
where direct evidence of market power is offered courts have found a plaintiff only needs to

“show the rough contours of a relevant market . . ..” Inre Comp. of Managerial, Prof’l &
Technical Empls, Antitrust Litig., No. 02-2924, 2008 WL 3887619, at *7 (D.N.J. Aug. 20,

2008). Further, the Court of Appeals has noted that “market share and barriers to entry are-
merely surrogates for determining the existence of monopoly power . . . direct proof does not

tequire a definition of the relevant market,” Broadcom Corp. v. Qualcomm, Inc., 501 F.3d 297,

307 (3d Cit, 2007). Indeed, Dr. Johnson testified at the Daubert hearing that “market definition
is an evblving antitrust exercise” - in contrast to defendants’ claims in their Daubert briefing that
Prof, Elhauge was required to perform a specific form of analysis to render his product market

testimony admissible, Daubert Hr’g Tr. (May 20, 2015) at 114:17-18, Defendants also object to
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Prof, Elhauge’s direct evidence of market definition because they argue his regression analysis is
unreliable, See Lopez Rpt. at{ 34. I have already found that Prof. Elhauge’s regtession analysis
is sufficiently reliable under Rule 702. Thus, I will deny defendants’ motions to exclude Prof,
Elhauge’s product market analysis.

2, Geographic Market

Prof, Ethauge defines the relevant geographic market as the non-Western United States,
which he specifies is the area-east of the Rocky Mountains, Elhauge Rpt. at 1§ 55-57. “The
relevant geographic market, from which the court calculates the market share in the relevant
product markets, is that area in which a potential buyer may rationally look for tﬁe goods or
services he seeks.” Gordon v, Lewistown Hosp., 423 F.3d 184, 212 (3d Cir. 2005). Further,
“[{Jhe geographic scope of a relevant product market is a question of fact to be determined in the
context of each case in acknowledgment of the commercial realities of the industry being
considered.” 1d. Elhauge reaches his opinion regarding the relevant geographic market by
considering (1) that fresh mushrooms are highly perishable and that transport over the Rocky
Mountains is impractical and (2) that his regression analysis provides direct evidence of the
EMMC’s ability to raise prices in the non-Western United Stétes. See Elhauge Rpt. at 1 56-57.
Dr. Johnson opines that Prof, Elhauge’s geographic market definition is too large and should be
limited to smaller tegional markets in part because (1) of the petishability concerns also relied
upon by Prof, Elhauge as well as (2) the existence of Canadian irhports in border states and other
regional variations in mushroom production and distribution. See Johnson Rpt. at 1§ 100-04, In
contrast, Dr. Lopez opines that Prof. Elhéuge’s geographic market definition is too small and
should be expanded to include the entire United States. See Lopez Rpt. at § 32, Prof. Eihauge

argues that Dr. Johnson’s proposal of smaller relevant markets in particular is irrelevant because
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(1) Prof. Elhauge’s regression controls for differences in geographic location; (2) the EMMC
minimum price lists applied in every region; and (3) if Prof. Elhauge’s proposed market was too
broad it would only understate defendants’ market power. See Elhauge Reply at § 106.

Defendants do not frame their opposition fo Elhauge’s geographic market definitions

under the legal standard applicable on a Daubert motion. They simply argue that “because Prof.
Elhauge has not conducted a legally sufficient relevant geographic market analysis, he should be
precluded from testifying to the jury about his opinions on the relevant geographic matket.” Dkt.
No. 515 at 45. Defendants improperly assert that if evidence is insufficient on the merits that it
should be excluded under Rule 702. Indeed, Prof. Elhauge’s geographic market a'nalysis is
clearly relevant to the question of the geographic market in this case because he relies upon
similar considerations, such as pe:ishabiiity and transportation concerns, that are considered in
defendants’ own geographic xﬁarket analysis. See Johnson Rpt, at § 104. Prof. Elhauge’s report
provides direct quantitative evidence of market power in the defined geographic market. See
Ethauge Rpt, at § 57. Additionally, as Prof. Elhauge argues, to the extent that his geographic
market definition is too large, that would only understate market power in the relevant market,
Elhauge Reply at § 106, Dr. Lopez’s critique that the mushroom price correlations between
California and Pennsylvania show that tlie states are in the same geographic market is a matter
appropriate for cross examination rather than support for exclus_ion of Prof, Elhauge’s testimony.
See Lopez Rpt. at “ﬂ 36. Thus, I will deny defendanfé’ motions to exclude Prof. Elhauge’s
opinion regarding the relevant geographic market.

III.  Credibility

M.D. Basciani moves to exclude Prof, Elhauge’s opinions as biased and not credible

because Prof, Elhauge is: (1) a practicing attorney; (2) has an agenda; (3) is a plaintiffs’ expert;
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and (4) has previously served as an expert for putative class plaintiffs’ counsel. See Dkt. No.
521 at 50-59. Yet the Court of Appeals has found that the district courts should not generally
consider an expert’s “credibility as a witness when dssessing the reliability of his methods.”

Elcock, 233 F.3d at 751; see also Egg Products, 2015 WL 337224, at *4 (following Elcock and

declining to consider an expert’s credibility at the Daubert stage). The Court of Appeals noted
that certain exceptions to that rule exist where therg is a close nexus between credibility and the

methodology in question at the Daubert stage. See id. at n.8 (giving the example of “prior

dishonest acts involv[ing] fraud committed in connection with the earlier phases of a research
project that serves as the foundation for the expert's proffered opinion™). Defendants have not
made any allegation against Prof, Elhauge’s credibility sufficient to warrant my consideration of

this issue on a Daubert motion. These are issues properly brought out, if at all, on cross-

examination, Thus, I will deny M.D. Basciani’s motion to exclude Prof. Elhauge’s opinions on

credibility grounds.
IV. M.D, Basciani’s Rule 403 Motion

M.D, Basciani also moves to exclude Prof. Elhauge from testifying at trial under Federal
Rule of Evidence 403 because his “status as a professor of law at Harvard Law School is likely
to mislead the jury when he purports to give a strictly economic and not legal opinion,” Dkt. No.
521 at 12. Rule 403 provides that “[t]he court may exclude relevant evidence if its probative
value is substantially outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misieading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.” Fed. R. Evid. 403. “Rule 403 necessarily requires that the District Court
engage in balancing to determine whether the probative value of the evidence is ‘substantially

outweighed® by the negative factors listed in Rule 403.” Coleman v. Home Depot, Inc., 306 F.3d
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1333, 1344 (3d Cir. 2002). The Court of Appeals has “stress[ed] that pretrial Rule 403
exclusions should rarely be granted” and that “if . . . testimony survives the rigors of Rule

702 ... Rule 403 is an unlikely basis for exclusion.” Paoli R.R. Yard PCB Litig,, 916 F.2d 829,
859 (3d Cir. 1990), M.D. Basciani relies on In re Titanium Dioxide Antitrust Litig., No. 10-
0318, 2013 WL 1855980, at *8 (D. Md, May 1, 2013), where the Court found that a law
professor was not qualified to give economic testimony in an antitrust case under Rule 702 and
that in addition his “status as a law professor [was] likely to mislead the jury when he purports to
give a strictly economic and not legal opinion.” But the Court in Titanium Dioxide also found
that the potential prejudice “substantially outweigh[ed] the limited probative value of [the
professor’s] testimony,” which it had already.detcnn-ined was inadmissible under Rule 702, Id.
In contrast, I have determined that Prof. EII;auge’s testimony is admissible under Rule 702. 1
find that the probative value of Prof. Elhauge’s testimony, upon which plaintiffs’ motion for
class certification and damages analysis largely rests, is not outweighed by any. potential
prejudice to defendants before the jury resulting from Prof, Elhauge’s status as a law professor,

Of course, to reduce any potential prejudice to the defendants, the jury may be instructed at trial

regarding the proper limits of Prof. Elhauge’s expert testimony, See United Stateg v. Lee, 612
F,3d 170, 192 (3d Cir, 2010) (affirming Rule 403 decision by district court partially because of

the limiting instruction given at trial). Thus, I will deny M., D, Basciani’s motion to exclude Prof,

Elhauge’s expert opinions under Rule 403,

CONCLUSION

For the reasons set forth above, I will deny defendants’ motions to exclude the expert

opinions of Professor Elhauge.

An appropriate Order follows,
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IN THE UNIT ED STATES DISTRICT COURT
F OR THE EASTBRN DISTRICT OF PENNSYLVANIA

s iNREMUSHROOM DIRECT. - . . : Mastér Filo NO 05 0620.
 PURCHASERANTITRUST 0 "y -0
LITIGATION

THIS DOCUMENT RELATES TO .
All Actions .~ " _ : "" ;

- AND NOW thrs 29th of July, 2015 upon consideration of Eastem Mushroom Marketrng E
Cooperatwe (EMMC) defendants motron to exclude the expert oprmons of Professor Emer -
Elhauge (Dkt. No 5 15), defendant M D, Bascram s motion to exclude Prof Elhauge 8 oprmons :

| (Dkt No. 521) direct purchaser pIamtlffs response (Dkt, No 535), defendants replies (Dkt

No 550 553) and vanous surreplies (Dkt Nos. 561, 565, 569, 595 633), the Daubert hearmg -

regardlng these motlons and eonsrstent wrth the aecompanymg memorandum of taw, it is Do
, ORDERBD that defendants motrons ate DENIED S ‘. 1 | |

Xt FUR’I‘I—IER ORDERED that ‘oeeause this Order and the aceompanymg .
memorandum of law may contam conﬁdential mformatlon, they have been filed, under seal.
.pendmg rewew by the partles to perrmt the partles to meet and confer aad propose a smgle
Jomtly redacted versmn of the Order and the accompanyrng memorandum of‘ law On or before‘
August 21, 2015 the partles shaH prov:de the Court wrth any proposed redacted Order and :

accompanymg memorandum of law or shall mform the Court that no redactlons are requlred

memorandum of law.

THOMAS N. O'NEILL, JR,, J,




