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1 A Fromtheauthor? 1 A Youmust have been an union employee.
2 Q Uh-huh. 2 Q Indeed. International Brotherhood of Hod Carriers
3 A ltdependsonthejournal. Sometimesthey are and 3  andLaborers.
4  sometimesthey are not. 4 A See youwerelucky. | couldn't get acard.
5 Q Haveyou ever published in ajournal any 5 MR. SHEVITZ: | can' let the occasion pass,
6  peer-reviewed article? 6  Dan, without telling you that I, too, at least --
7 A Yes Oneis--wasinthe-- both of these are 7  it'squestionable whether I'm still amember, but
8  sometime ago -- in the Journal of Economic 8 1, too, was amember of that very same --
9  Development and Cultural Change, whichispublished | 9 MR. BURNS: Isthere a secret handshake?
10  out of Chicago, University of Chicago, and the 10 MR. KELLEY: No. But I'll tell you what you
11  other isthe University of Yorkshirg; it'sa 11  got, you got your medical. Because back then,
12 bulletin of economic studies. 12  about 18, you no longer had medical, no matter what
13 Q How long ago were those? 13  your parentsdid. Right?
14 A Inthe1960sor early 1970s, | don't recall without 14 MR. SHEVITZ: Made adifference.
15  goingto my resume. 15 MR. KELLEY: Excuse usfor going thisway.
16 Q Arethose st forth in the attachment to your 16 MS. STEINER: Wdll, I'm just wondering if
17  affidavitin this case? 17  youregoing to get along now better that you know
18 A They probably are, but | don't know for afact 18 youreinthe same brotherhood here, s0...
19  whether they are. 19 MR. KELLEY: | wasn't aware that we didn't get
20 Q Now, you're not an expert in econometrics, areyou? |20  aong.
21 A 1 would not put forward myself asan expertin 21 MS. STEINER: No, no, no.
22  econometrics, but as an applied micro-economigt, | 22 THEWITNESS: These two.
23 useeconometrics frequently, as do most 23 MR. KELLEY: Oh, us. We get along fabuloudly.
24 micro-economists who are doing empirical work. And | 24 MR. SHEVITZ: We get dong fine, but | decline
25  therefore, it is part of what | would consider the 25  tobeassociated in any brotherhood with
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1  arsend anaysisthat many economiststoday use. 1  Mr. Kéley.
2 Q Soyou are not an expert in econometrics; isthat 2 MS. STEINER: For the record.
3 correct? Yesor no? 3 MR. KELLEY: All right.
4 A Asacourt determines an expert, | would not 4 Q So other than our rudimentary involvement with
5  proffer myself asan expert. But | would hasten to 5  ready-mix, neither you nor | have had any
6  add, | useitdl thetimeasatool of analysisin 6  involvement with ready-mix before this case; right?
7  applied economics. 7 A Wél, that's not quite the case for me.
8 Q Other than this case, have you had any experience 8 Q Okay.
9  inready-mix concrete? 9 A |don't know about you.
10 A Yes 10 Q Yes
11 Q Whenwasthat, sir? 11 A Oneof theimportant, or the most important raw
12 A Inone-- during one of the summerswhen | wasin 12  materia in aready-mixed concrete is cement, and |
13  college, which | would like to forget. 13  havelooked at the cement industry, studied it, not
14 Q Wereyou ahod carrier? 14 onlyinthe United States but a humber of other
15 A No. | pulled concrete. And let metell you, that 15  countries around the world.
16 isahardjob. 16 Q Andinregard -- when have you looked at the cement
17 Q I carried hod. 17  industry?
18 A Good for you. How much did it weigh? 18 A Last year or two.
19 Q It depended on the nature of the mortar and whether | 19 Q For whom?
20 itwasgoing for block, brick, or otherwise. 20 A For severd different entities, one being a group
21 A Andwe both got paid probably the same dlavewages; | 21 of Mexican users of cement, because they were
22 right? 22  concerned -- direct purchasers of cement, concerned
23 Q | didn't consider it that. 23  that Cemex -- whether there was a concern there or
24 A | got paid dave wages. 24 not, | don't know, but that Cemex was in a monopoly
25 Q ldidn't consider it that at al. Anyway... 25  postionin Mexico, and wanted to seeif there was
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1  theobjection out. Object asto form, 1  existed, asgiven. That isaframework for my
2 mischaracterizes his testimony, mischaracterizes 2 analysis.
3 thereport which has citationsto lots of other 3 Q Asitexisted, asgiven, based on what facts, sir?
4 sources of information. 4 A Based primarily on the amended complaint.
5 MR. KELLEY: Concerning the conspiracy? 5 Q Andtheword "primarily" suggests that it was not
6 Go ahead. 6 exclusive, so what else other than the complaint?
7 A Asl sad earlier, my understanding of the alleged 7 A Asthe 302 notes were made available to me, and as
8  congpiracy or cartel isinformed -- was informed by 8 I reviewed them for purposes of understanding the
9  thecomplaint and by the 302s, the FBI 9  industry, | learned about dimensions of the cartel
10 investigations, interview notes. 10 that the FBI agents asked the various interviewees.
11 Q My understanding of your previoustestimonywas |11  And therefore, my knowledge, the background, was
12 that you used the 302s only for the purpose of 12 expanded.
13  informing yourself asto the industry. | 13 Q Andyou relied upon that knowledge for the purposes
14  understand from your last answer that is now not 14  of your report.
15 correct. 15 A No, I could reach the same and did reach the
16 A No,that'snot. | --inreading the interview 16  conclusions| reached without the FBI notes with
17  notesfor the purpose of understanding the 17  respect to the cartel.
18 industry, there were also statements about this 18 Q But you didn't because you had it in your brain.
19  alleged conspiracy. 19  Youcouldn't wipeit out; right?
20 Q Yes. 20 A | didnot close my eyes.
21 A Andl did not close my eyeswhen | cametothose |21 Q Soyou didn't wipeit out.
22  words. | read them. 22 A | haven't figured out how to do that yet.
23 Q Yes. 23 Q Okay. Soyou've answered my question, that you
24 A Andwhat the FBI agentsincluded in there, oftenin | 24  didn't wipeit out.
25  the same paragraph that they're talking about the 25 A |didnot.
Page 43 Page 45
1 economic characteristics of the industry and the 1 Q Wasthere anything that you read in the 302s that
2 product, isabout the alleged cartel. 2 youdisregarded about the cartel ?
3 Q Okay. Andyou relied upon whatever youreadinthe | 3 A That | disregarded about the cartel ?
4 302sconcerning the conspiracy in coming to your 4 Q Uh-huh.
5  understanding of the conspiracy for purposes of 5 A | cantrecdl of any specific fact one way or the
6  yourreport. Isthat correct? 6  other. Butl can't recall any that | explicitly
7 A Letmedateitas| said earlier in response to an 7 said I'm not going to take this into account, or
8  amost identica question. | take the cartel as 8 I'm going to somehow disregard the reporting of
9 given. | assumethat it existed. | have no choice 9 this
10 atthisstage. I'm not doing an independent 10 Q Haveyou assumed that the conspiracy was
11  invedtigation of the reality of the cartel, who 11  implemented?
12  participated, when it occurred, and what formsiit 12 A | assumed what isin the complaint for purposes of
13  took. But | aminformed about the allegations, 13  my analysisin the report that was submitted in
14 fird, by the amended complaint; and second, which 14 July of 2007.
15 inthiscasejust happensto occur as I'minforming 15 Q Didyou or did you not assume that the conspiracy
16  myself about the economic characteristics of the 16  wasimplemented? Yesor no?
17  industry, intheinterview notes of the 302sthat | 17 A | didn't assumethat it was, other than what isin
18  read. 18  thecomplaint.
19 Q Sodid you assume the facts concerning the 19 Q Andwhat'sin the complaint about whether the
20  conspiracy set forth in the 302s for the purposes 20  conspiracy was implemented, please, sir? Look at
21  of forming your opinion in this case? 21  Exhibit --
22 A | don't think one needs to. 22 A Wadll, thelanguageis that there was a conspiracy.
23 Q No, that wasn't my question. | asked if you did. 23 It'sdtated asitisafact.
24 A | don't recall making a conscious decision that 24 Q Yes
25  that wasthe case. | took the cartel asit 25 A Whether it had an effect, if that's what you're
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1  gettingat -- 1 congpirecy said that he had withdrawn from the
2 Q No. Thequestionis, did you or did you not assume | 2  conspiracy?
3 that the conspiracy was implemented. 3 A Insome other venue or some other means? No. |
4 A |don'tunderstand that question. Asaneconomist. | 4  took the complaint asit is-- asitis
5 | understand the plain words, but | don't, as an 5 articulated, that there are certain firms that
6  economist, understand that. 6  are--that participated in the alleged cartdl.
7 Q Waéll, you understand that some of the defendants 7 Q Wereyou influenced by Mr. Hughey's statements, or
8  arealleged to have attended meetings at which it 8  satement, in his 302 that he informed some of the
9  isdleged inthe complaint that they agreed to fix 9  personswho had been at the meetings that he was no
10 prices. 10 longer going to participate in the conspiracy
11 A I'mawareof that, yes. 11  because everybody was cheating?
12 Q Andmy question is, after they left the meeting, 12 MR. SHEVITZ: Object to form.
13  what did you assume with respect to when they went | 13 A | don't recall reading explicitly that component of
14  back to their own shops asto whether they 14  Mr. Hughey'sinterview notes or interview. | may
15 implemented that conspiracy? 15 have, but | don't recall reading it.
16 A Nothing, either way. 16 Q Soyou can't recall whether or not you were or were
17 Q You assumed nothing either way. 17  notinfluenced by reading that.
18 A No. Thecomp- -- 18 A Wedl, | canclearly say | was not influenced since
19 Q Sowe now understand what we mean by -- 19  I'mhaving trouble even remembering whether or not
20 A May|l --could]l -- 20  lreadit.
21 Q Excuseme. Wenow understand what wemeanby |21 Q | see That'san interesting answer. Excuse me.
22  implemented? 22 Do you remember what you remembered in June of
23 MR. SHEVITZ: Dan. 23 2007 whenyou --
24 Q Right? 24 A Aswesay in my part of theworld, alot of water
25 MR. SHEVITZ: First let him answer. 25  hasflown under the bridge since --
Page 47 Page 49
1 MR. KELLEY: 1 just want to make sure he 1 Q Ithink | understand your answer.
2 understands my question. 2 A --since July of 2007.
3 MR. SHEVITZ: No. You'reinterrupting his 3 Q When you wrote your report.
4 answer. 4 A Whenit wasfinaly signed and submitted, yes.
5 MR. KELLEY: Excuseme. | justwanttomake | 5 Q Waéll, then, when wasit you were writing your
6  sureheunderstood it. 6  report?
7 A Theonly -- the stage -- 7 A Inthe months before that.
8 Y ou want to win a debating contest? Be my 8 Q And do you remember what you remembered when you
9 guest. 9  werewriting your report?
10 Q No, | just want to make sureyou understandwhat |10 A Someof it, yes; someof it, no.
11  yousaid you didn't understand. 11 Q Soyouredly can't tell mewhat you remembered
12 A The effectiveness of the cartel, which hasto do 12 about the 307s that informed you while you were --
13  whether or not the members of the alleged cartel 13  strike 307s-- 302s while you were writing your
14  did do something that they agreed to -- 14 report.
15 Q Agreedto do. 15 MR. SHEVITZ: Seemswe all have memory
16 A --canonly -- agreed to do. 16  problems. 302, 307.
17 Q Okay. 17 A Purely from memory, no. If | werelooking a my
18 A --will only come about when thereisan estimation |18  report, | could. Because there are specific
19  of damages and the demonstration of whether or not | 19 citations to specific parts of, at times, very
20  thereisimpact from this cartel on the prices that 20 lengthy interview notes.
21  purchaserspaid. And that is-- my understanding 21 Q Atthetime, though, did you remember anything
22 s, that will be at a subsequent stage of the 22  about what you had read in the 302s that you didn't
23 litigation, if thereis a subsequent stage of 23 putinyour report?
24 litigation. 24 MR. SHEVITZ: Object to form.
25 Q Did you consider whether or not any member of the | 25 A There were parts of the 302s that | read that
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1 A Not that | have attempted, that it has been made 1 them from which you concluded all of those things.
2  avalable. | attempted to collect it beforehand. 2 Isthat it?
3 Q And are you assuming that that is the entirety of 3 A | dont understand your question. You liketo --
4 theproduction and sales of ready-mixed concretein | 4  you like to be very flamboyant, but why don't you
5  theten-county area? 5  makeitin smple English that a good country boy
6 A Thesdesby the defendantsin the ten-county area 6 like me can understand.
7  doesnot represent 100 percent of the sales, but 7 MR. KELLEY: | moveto strike your statement
8 closetoit. 8  asunresponsive to anything, much lessredlity.
9 Q Andonwhat do you add the word, or words, quote, | 9 Q Now, you have indicated from the absence of
10 closetoit, end quote, based on? 10  knowledge, you concluded certain things, and I'm
11 MR. SHEVITZ: Object to form but I think we 11 wondering how, from the absence of knowledge, you
12 getit. 12 canmakeaconclusion. Would you like for meto
13 A What arethose ofsand inscalled? Theresaword |13  read your prior answer asto how | got that?
14  for that. 14 A If thereisasupplier in the centra Indiana area
15 Q I'masking you about the things you don't know 15 that isother than afringe producer, and of any
16  about that you think you know about and, ergo, say |16  significance, then | would learn about it either
17 closetoit now, sowhat'sclosetoit al about? 17  through the publicly available knowledge or through
18 MR. SHEVITZ: Now | objecttoformandmean |18 theInternet, because firmswho arein business
19 it 19  want to take advantage of their presence to attract
20 MR. KELLEY: Thought I'd give you something. |20  customers.
21 MR. SHEVITZ: And | object to Latin. 21 Q Istheterm "fringe producer,” isthat aterm of
22 A Frommy review of ready-mixed concrete plantsthat | 22 art in economics?
23  arenear but not in the central Indiana area, there 23 A ltisused by economistsin thefield of industrial
24  arerelatively few of them, and many of them are 24 organization.
25  owned by the defendants here, so that isthe basis 25 Q lsee
Page 59 Page 61
1  for my statement. 1 (A discussion was held off the record.)
2 Q And how did you become informed as to the 2 Q Isthereapublisher of construction datain the
3 ready-mixed plants within the ten-county area that 3 Midwest?
4  thedefendants do not own? 4 A Weél, the Midwest, thereis a publisher -- there
5 A Not within, without it. Outside but not in. 5  areseveral publishers of firmswho are engaged in
6 Q Soit'syour understanding that there were no 6  theconstruction industry, and it depends on their
7 non-defendant-owned ready-mix plants within the 7 locality.
8  ten-county areaduring the alleged conspiracy 8 Dodge Report isone for the -- redlly is
9  period. 9  national in scope, athough it reports industries
10 A |didn't say that. 10  of variousfirms of various kinds on amore local
11 Q Soyou agreethere are, or were? 11  geographic basis. There are several other industry
12 A There may have been. 12  reportsavailable, most of them national, | just
13 Q There may have been. You don't know about them, | 13  don't recall the name, but most of them are
14  though. Isthat it? 14  nationa in scope, but they report industries by
15 A Wadll, | attempted to find out, but it's very hard. 15 statesor by local geography because most
16 Q Butyoudon't know of any asyou sit here today. 16  congtruction firmsthat areinvolved in
17 A You have one set of materialsthat identifies, 17  construction tend to be more local in character.
18  prospectively, two or three firms, but our 18 Q What was -- what was the one you mentioned?
19 inability to gain any information from themisan 19 A Dodge.
20  indication that they were small or in existence for 20 Q Who publishes that?
21  avery short time; and therefore werein the 21 A | don't know who owns the Dodge Report.
22  totality of this marketplace an insignificant part 22 Q Isthat something you can find online?
23 of the market, generaly fringe players. 23 A Youcanfindit online, too.
24 Q Andyou got dl of those conclusions from your 24 Q Didyoufindit online?
25  inability to gain anything or know anything about 25 A Yes
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1  not the construction industry but of construction, 1 Q According to your investigation, what are the
2  changesthat occur over time, both residential and 2 variable cost components insofar as manufacturing
3 commercia, whichis-- and | did not find in 3  ready-mixed cement?
4 that -- those indices any substantia difference, 4 MR. SHEVITZ: Y ou mean concrete,
5  either up or down, from what had been reported in 5 Q Excuse me, ready-mixed concrete.
6  either the Ready-Mix Concrete Association of 6 A It'sgood that we get the right product.
7 Indiana's Indiana-wide ready-mixed concrete 7 Q It'sdifficult for apoor old man like me.
8  production, or in the broader measure of GDPin 8 A | understand that completely. | can identify that.
9  congruction for Indiana. 9 Q VYes
10 Q Ready Mix Concrete Association numbersthat you |10 A Thelargest variable cost is cement. The next
11  just referred to, are they cited in your report? 11  largest variable cost is aggregates, whichisa
12 A Theresatablein thereport, yes. I'm not sure 12 combination of sand, different size gravel and
13  of thesource. | assume-- if | could look at the 13  stone. And usualy the next component will be
14 report, | can quickly tell you that source. 14 |labor, that may or may not be avariable cost.
15 Q I'll show you what's been marked as Exhibit 164, 15  Some of the labor isfixed, or what economists
16  andask you if that's your report. 16  would consider afixed cost. Energy tendsto be an
17 A ltis 17  important cost, variable cost. And then after
18 (Exhibit 164 was marked for identification.) 18 that, the variable costs become numerous but very
19 A It'sTable2inthe appendix -- it'sreferred toin 19  gmadll intheir proportion.
20 thetext aswel, but it shows the source of this 20 Q And did you make any attempt to determine the labor
21 istheNationa Ready Mix Concrete Association, 21  and energy costs as you did cement and aggregates?
22  whichisshownin thetable. 22 A Thereareindicesavailable; | didn't report on
23 Q For thewhole state of Indiana, if | understand it? 23  them, but if there is an estimation of damages,
24 A Yes. 24  most likely labor and energy will be incorporated
25 Q TheBureau of Census data for the nine counties 25  dong with these two inputsinto a variable cost
Page 75 Page 77
1  that you say you referred to, isthat cited 1  index measured over time. Whether national indices
2 anywhereinthisreport? 2 areusedorif we are ableto obtain amore
3 A No, | don't think so. It's more than nine 3 complete set of information, the financial
4 counties. The tatistical -- the standard 4  statements of the defendant suppliers, that will be
5  metropolitan statistical area of Indianapolisis 11 5  determined subsequently. But the dataare
6  or 12 counties. 6 avalable.
7 Q InaBureau of Censusreport of somesort; isthat | 7 Q Inany event, the variable cost information set
8  right? 8  forthinyour report, if | understand your
9 A TheBureau of the Census reports alot of 9  testimony, has nothing to do with respect to the
10 information online, and there are various sources, |10  issue of whether there is common proof of any
11  categories, and -- 11  impact.
12 Q Whichonedid youlook at? 12 A True. It hasto do with the feasibility of
13 A Theinformation that'srelated to SMSAS, standard |13 estimating damages.
14  metropolitan statistical aress. 14 Q Did you conduct an investigation concerning what
15 Q Andwhat report, with respect to that area, wasit |15  was, or what were geographic markets for
16  that -- or group of statisticswasit that you were 16  ready-mixed concrete in the ten-county area?
17  relyingon? 17 A Onaprdiminary basis, but | did not define a
18 A It wasameasure of construction activity in the 18 relevant geographic market since whether it's
19 SMSA asawhole over aperiod of time. 19  necessary in this particular instance will be
20 Q What period of time wasthiswith respect to, sir? |20  determined by the court of law, and will in any
21 A SMSA? 21  event bedoneat alater stage of thislitigation,
22 Q Yes. That you looked at. 22  assuming that thereis alater stage.
23 A That | -- actualy there's quite a history 23 Q Soit'syour testimony that any determination asto
24  available for anumber of theindicesonthe SMSA, |24 geographic marketsin the ten-county areais not
25  but | wasfocusing mainly from 1999 through 2005. | 25  relevant to the question of whether there's proof,
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1 common proof of any impact with respect to any 1  defendant suppliers collectively have market power
2 classmember. 2 and whether purchasers of ready-mixed concretein
3 A Defining arelevant geographic market isdifferent | 3 the central Indiana area could avoid any -- an
4 from looking at the transportation of ready-mixed | 4  artificial increasein ready-mixed concrete,
5  concrete and the effectiveness of suppliersin 5  assuming acartel existed, the availability of
6  price competition with one another, which | do 6  substitutes becomes an important question.
7  discussat somelength in my report. 7 If there are substitutes readily available,
8 Q I'll ask you again. | have no understanding of 8  thenthat would question whether -- would raise a
9  what you just said with respect to my question. 9  question asto whether or not these defendant
10 Isit your testimony that any determination as 10  supplierscollectively do have market power. Soin
11  togeographic marketsin theten-county areaisnot |11  that sense, oneis getting to adefinition of a
12 relevant to the question of whether there's proof, 12  ready -- of ardevant product market by asking the
13 common proof of any impact with respect to any 13 question, are there substitutes.
14  classmember? 14 Q Soyou made no study concerning -- strike that.
15 A Letmetry answeringin adightly different way. |15 Y ou made no study in order to establish
16  Defining arelevant geographic market isnot,inmy | 16 whether there were one or more product markets
17  judgment, aprecondition to identifyingacommon |17  concerning ready-mixed concrete in the ten-county
18 proof of impact. However, the economics of 18  areg; correct?
19  trangportation of this product do define the 19 A Asl understand your question, | did, because |
20  eementsof competition of suppliers, andthat was |20  examined potential substitutes of ready-mixed
21  addressed in considerable detail in my report. 21  concrete and cameto aconclusion, as| report in
22 Q Soisyour statement, "defining arelevant 22  my affidavit, that there are no substitutes.
23 geographic market isnot, in my judgment, a 23 If by your question you mean are there
24 precondition to identifying a common proof of 24  particular components of ready-mixed concrete that
25  impact," theequivaent of sayingit'snotrelevant |25  constitute separate, relevant antitrust markets,
Page 79 Page 81
1 tothatinquiry? 1 that'sadifferent question, and | did not
2 A Yes 2  invedtigate that.
3 MR. KELLEY: Thank God for technology; we | 3 Q "Particular components of ready-mixed concrete,"
4 might have never communicated. 4  what areyou referring to?
5 MR. BURNS: Dan, you need a bigger screen. 5 A Hypothetically, is 3000 ps adistinct, relevant
6 MR. KELLEY: I do. 6  product market compared to 4000 psi. For
7 MR. BURNS: I'mworried about you. 7  example--
8 MR. KELLEY: Andglasses. | haveahardtime | 8 Q Wadl, let mejust ask you aquestion right now
9  looking at the lines on the screen, it's horrible. 9  about that. Isit your opinion that 3000 ps
10  Youd think my partners would buy me a bigger 10  ready-mixed concrete is a substitute for 4000 psi
11  screen, wouldn't you? 11  ready-mixed concrete?
12 MR. BURNS: | would. 12 A Of coursenot. Onceitis made, they cannot be
13 MR. MIXDORF: We heard you're retiring. 13  substitutes, except in rare circumstances.
14 MR. BURNS: It'swishful thinking. 14 Q I'mnot talking about onceit'smade. Onceit's
15 MR. SHEVITZ: Of course, the downside of 15 made, it better get whereit'sgoing. It ain't
16  technology isyou spend alot of your deposition 16  substituted for nothing; right?
17  reviewing the computer screen instead of asking 17 A Wadll, then be clear in your questions.
18 questions. 18 Q Yes.
19 Q Isityour testimony that -- excuse me. 19 MR. SHEVITZ: | think it'syour turn, Dan.
20 Isit your testimony that defining the role of 20 MR. KELLEY: Yes, indeed.
21  the product marketsis not necessary to the 21 Q Isityour understanding that --
22 question of whether thereis common proof of any |22 A | want to make sure | can see you.
23 impact to any class member? 23 Q --inthesense of theword "substitute,” as
24 A ltis--itisrelevant only inthe sensethat in 24 economists useit, isit your understanding that
25  the context of looking at whether or not the 25 3000 ps isasubstitute product for 4000 psi?
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1  ideayou awayswent back and watched baseball. 1  thetwo versus-- or the three versus two

2 A Any sport. 2 competitors would most likely result in alower

3 Q Oh, any sport, okay. | stand corrected. Excuse 3 price-- correct?-- al other things being equal.

4 me 4 A It may or may not, because a differentiated product

5 A EventheIndiana Colts. 5  may have competition on issues other than price.

6 Q You got that wrong, too. 6 Q Allright. Did you do any analysis of the

7 MR. JONES: Indianapadlis. 7 transactionsin order to determine whether there

8 THE WITNESS: Oh, Indianapolis? Okay. 8  were product markets in the ten-county area?

9 Q Just kind of like Boone County and Hamilton, but 9 A Reevant product markets? Clarification. Because
10 that'sall right. Anyway... 10 I don't know what you're talking about if it's not.
11 Going back to your last answer about two 11 Q Ifit'snot, quote, relevant product markets?

12 versusthree competitors not alwaysresultingin a 12 A Yeah

13  lower price, the necessary predicate for your 13 Q Wel, let's start thataway.

14  answer was the assumption or the potential for 14 A Ithink | answered that earlier. Other than

15 there being a homogeneous product; correct? 15 looking a whether there are substitutes to which

16 A Anundifferentiated product, whichmay or may not |16  purchasers of ready-mixed concrete can turn, asa

17  behomo- -- 17  way of avoiding artificially elevated prices

18 Q Anundifferentiated product. 18  assuming that the cartel existed, | did not define

19 A It may or may not be homogeneous, but it is 19 aredevant product market.

20  perceived by both suppliersand purchasersasbeing |20 Q So you did no anaysis of the transaction data --

21  interchangeable among suppliers. 21 A No, that'snot correct. | did do anaysis of the

22 Q But assuming it's not homogeneous, your answer 22  transaction data but not for that purpose.

23 would be different. 23 Q Widll, | hadnt finished my question.

24 A Undifferentiated, to me, does not require that the 24 A Oh, I'msorry. I'msorry.

25  products be exactly the same, which ishomogeneous, | 25 Q You did no analysis of transaction data with
Page 91 Page 93

1  but that they be interchangeable; that a purchaser 1  respect to the question of product markets.

2 can buy agiven product from any number of 2 A Ididnotlook at al relevant product markets

3  suppliersand be indifferent as to which supplier 3 other than the availability of substitutes.

4 does provide the product. 4 Q Soyoudid no stetistical analysis with respect to

5 Q Sol haveto usetheword undifferentiated -- 5  thequestion of whether there are product markets,

6  correct?-- and then your answer would be 6  relevant or otherwise. Isthat correct?

7 different. 7 A | don't know what you mean by product markets

8 A ldont--I'mnot sure-- 8  otherwise. Maybe you could be alittle bit more

9 MR. SHEVITZ: Why don't you ask the question. | 9  gpecific.

10 Q Assuming that these products are differentiated 10 Q Didyou do any statistical analysis to determine
11  products-- 11  theexistence of product marketsin the ten-county
12 A Undifferentiated. 12 area?

13 Q I'msaying let's assume that, with respect to the 13 A Tome, asan economist, the only -- other than what
14  two versus three competitors, the product we're 14  the complaint says, and which | accepted astrue,
15 taking about is a differentiated product, not an 15 thereisaten-county areacalled the central

16  undifferentiated product. 16 Indianaareain which this cartel took place, that

17 MR. SHEVITZ: And just so I'm clear for the 17  if thereisaneed to define markets, itisonly in

18  purpose of this hypothetical, have you 18 theantitrust sensethat thereisarelevant

19  hypotheticaly -- have you identified the 19  product and geographic market, and we've aready
20  hypothetical product or isthat -- 20  discussed that. You've asked me anumber of

21 MR. KELLEY: No, we havent. 21 questionsand | provided my answersto it.

22 MR. SHEVITZ: That'sfine. 22 Q Didyou do any statistical analysis to determine
23 MR. KELLEY: I'll doit. 23  theexistence of product markets in the ten-county
24 Q We're going to assume for this purpose that it's a 24 area, yesor no?

25  differentiated product, and if that were the case, 25 A Aslong asthe answer is understood in the context
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1 Spurlino during the class period camein and 1  customers.
2  did aproject with a portable plant, did it not? 2 Q So--
3 A Yes itdid. 3 A So--
4 Q Soit had gone one step further than Shelby hadand | 4 Q Excuse me.
5  actually used a portable plant. 5 A --itwould only bein those cases where Spurlino,
6 A During the class period, yes, in the central 6  like Shelby, considered an intensive use of
7 Indianaarea 7 ready-mixed concrete that a portable facility would
8 Q Andimmediately after the classperiod, asamatter | 8  beavailable.
9  of fact, bidding as the class period was closing, 9 Q So--
10  Spurlino bid on the new stadium. Areyou awareof |10 A And only in those cases would Spurlino compete.
11 that? 11 Q Soitwould depend on the nature of the end user
12 MR. SHEVITZ: Object toform. Lack of 12  project, soto spesk.
13  foundation. 13 A Like Shelby and Central Soyawith the grain
14 A I'mnot. 14  eevator, and Spurlino to bid on part of the
15 Q And areyou aware that they bid for some of the 15  ready-mixed concrete requirements of the new dome.
16  work on the new stadium based on usingaportable |16 Q Soyour answer to my question isyes, it would
17  plant? 17  depend on the nature of the end use.
18 MR. SHEVITZ: Same objection. 18 A Only for thelarge end use, yes.
19 A Theyd haveto have aportable plant becausethey |19 Q Soyour -- thank you. So you'd consider large end
20  had not yet acquired American's assets. 20  usebeing a separate product market.
21 Q Areyou aware of it? 21 A WouldI?
22 A No, I'm not aware of it. 22 Q Yes.
23 Q But assuming that a competitor were aware of 23 A No. From what I've seen thusfar, no.
24 Spurlino having a portable plant that it was 24 Q Would you agree with this statement, that the
25  capable of using in and around the ten-county area, |25  production and distribution -- strike that -- the
Page 107 Page 109
1  thebidder would have had that in mind and 1  production, distribution, and sale of ready-mixed
2 bidded -- hisbid would have been influenced by 2  concretefor usein large projectsis aline of
3  that fact, al else being equal. 3 commerce and arelevant product market?
4 A All dsebeing equal. 4 MR. SHEVITZ: Areyou reading from the
5 Q Likeyouall say. 5  complaint, Dan?
6 A I'mgladyou-- likeyou all say. 6 MR. KELLEY: Pardon?
7 Q Il'vejust picked that up fromyou guys. I'venever | 7 MR. SHEVITZ: You appear to be reading from
8  heard of al else being equal, but you economists 8  oneof the exhibits, and | wanted you to identify
9  must because I've heard that time and again. 9 it, if you could.
10 Excuseme 10 MR. KELLEY: | haven't marked this yet.
11 A Iwon'tsaythat. | may say you al, but | don't 11 Sorry.
12 say-- 12 MR. SHEVITZ: Oh, okay.
13 Q All elsebeing equa? Okay. 13 MR. KELLEY: Would you like to hear the
14 A Spurlinoisdifferent than Shelby duringtheclass |14  question again?
15  period because Spurlino was not, so far asthe 15 THE WITNESS: Oh, please.
16  complaint aleges, not amember of the alleged 16 MR. SHEVITZ: My question till stands,
17  cartd. Spurlino could, and did, bid on large 17  though. Evenif it'sunmarked, can you identify
18 projectswhenit would pay for Spurlinotocome |18  the document you're reading from?
19 intoanareawith his portable plant. 19 MR. KELLEY: No, not yet.
20 But the portable plant is not an everyday 20 MR. SHEVITZ: Okay.
21  occurrence. Itisnot ableto supply, day inand 21 Q Do you agree with this statement? The production,
22  day out, the multitude of needs of customersinthe |22  distribution, and sale of ready-mixed concrete for
23  centrd Indianaarea It'savery expensive way, 23  useinlarge projectsisaline of commerce and a
24  Dbecause of the cost of moving the plant and its 24 relevant product market?
25 reativeinefficiency, for avariety of small 25 A What | know -- what | know to this date, and |

28 (Pages 106 to 109)



Page 110 Page 112
1  haven't anayzed the relevant product markets, as 1 report.
2 I'vestated four or five times aready in the 2 Q Andthetravel distance of aready-mixed concrete
3 deposition, isthat | would not agree with that 3 truck whenit's 50 degrees versus 90 degrees,
4  datement. 4  what'sthe difference?
5 Q Would you agree that the geographic market for 5 A Thehydration will occur, unless there are systems
6  large commercia projects of the nature of the 6  that areused inthetruck or in preheating the mix
7  15-story hypothetical we used before with the 7 atthebatching plant, will occur more quickly in
8  continuous pour, 10,000 yards, would constitute a 8  thecolder weather, and therefore the distance to
9  separate geographic market? 9  betraveledisless. But -- at least my
10 A Again, | have not defined relevant geographic 10  understanding of the chemistry of concrete. But
11  market, but fromwhat | know about ready-mixed 11  that just about exhausts my understanding of the
12  concrete, the answer isno, | don't agree with 12  chemistry of concrete. I'm not achemical
13  that. 13  engineer. |just read what I've -- what's
14 Q Didyouinstruct your peopleto research concerning |14  available.
15  anything they could find relevant to the issue of 15 Q Areyou awarethat thetravel distance as between
16  ready-mixed concrete product in geographic markets? |16 50 degrees and 900 degreesis amost 50 percent?
17 A No. It was about the economic -- as | said 17 MR. SHEVITZ: Object toform. Lack of
18 earlier, it's about the economics of transporting 18 foundation.
19 and ddivering the product, and that's reported on 19 A No, I'mnot.
20  inmy affidavit at length. 20 Q Isityour opinion that the central Indiana area,
21 Q Haveyou read the competitive impact statementby |21  theten-county area, isasingle relevant
22  theDOJin amerger case where the United Statesof |22 geographic market?
23  Americatook on Cemex and the Rinker Groupinthe |23 A Haven't we gone over this exhaustively in the
24  southeast? 24  |agt -- inthe deposition dready? I'll be glad to
25 A No. 25  answer it again but you'll --
Page 111 Page 113
1 Q Wouldyou find it authoritative if the competitive 1 Q I'dlikefor you to answer that --
2 impact statement had determined that there were 2 A --butyou'll strike it as unresponsive and
3 separate product markets with respect to 3 argumentative.
4 ready-mixed concrete asit applied to large 4 Q | would likefor you to answer that yes or no.
5  commercial buildings as separate geographic markets | 5 MR. SHEVITZ: And go ahead and answer it
6  inthat respect also? 6 however you want.
7 MR. SHEVITZ: Object to form. Lack of 7 A Thismorning, | stated --
8  foundation. 8 Q No. I didn't get to it this morning, but go ahead.
9 A Itwould depend on the empirical analysisthatthey | 9 A Wadll, no, you didn't.
10 did. 10 Q After lunch.
11 Q Theonethat you cited? FTC mention ready-mixed |11 A At some pointin thisdeposition, | stated that |
12 concrete? 12 had not attempted to identify or anayze relevant
13 A Inthe Phoenix -- | think it was the Phoenix 13  product or geographic markets. | took the
14 market, yes. 14  geographic areaas part of the framework because
15 Q Right. What backed that up? 15 it'sso-- inthe amended complaint in terms of the
16 A Their recitation of the basic factsin the Phoenix 16  allegations.
17  market concerning the likely market power that 17 | aso stated that | was not certain that in
18  would be acquired by Cemex initspurchaseof one |18  thiscase, even at alater stage, that arelevant
19  of thesuppliers, | don't recall the name, one of 19  product or geographic market would need to be
20 thelarge suppliersin the Phoenix market. 20  identified.
21 Q Do you agree that the geographic scope of 21 MR. KELLEY: Moveto strike the answer as
22 competition in the ready-mixed concreteindustry is |22 unresponsive.
23 circumscribed by the perishable nature of the 23 Q Istheanswer to my question no?
24 product? 24 A Theanswer to the question is the answer to the
25 A Inbroad terms, yes. And | addressthat in my 25 quedtion.
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1 Q Areyourefusingtogivemeayesor noanswer. Is| 1 competition and the proximity of supplier A is
2 thatright? 2 likely to be -- thereislikely to be more price
3 A Wadl, you can take the answer | gave, strike it, 3 comptition because the supplier has more profit,
4  whatever you wish, but that's the answer. 4 if youwill, toreflect in hisprice.
5 Q Areyourefusing -- 5 With a--
6 A Andl gaveit earlier. 6 Q So--excuseme. | don't meantointerrupt. Go
7 Q Areyourefusingtogivemeayesornoanswerto | 7 ahead.
8  my question? 8 A Withacartel, with the aleged cartel, that price
9 MR. SHEVITZ: Kind of likeyour clientusedto| 9  differenceisnot going to be reflected.
10 do? Hesanswered the question. You've asked it 10 Q Sointheeyesof the consumer, the contractor for
11 repeatedly. Asyou instructed your clientsin the 11 thisproject, isthere differentiation --
12 earlier depositions, just because you ask the 12 A What | was--
13  question different times doesn't meanyou haveto |13 Q Excuseme. Let mefinish.
14  get different answers. 14 -- isthere differentiation between the plant
15 MR. KELLEY: I likethat one. 15  onemilefromthe project and the plant ten miles
16 MR. SHEVITZ: Came from awise old man. 16 fromthe project?
17 Q Soyou'renot goingtogivemeayesor noanswer. | 17 A Fromwhat | have seen among the purchasers, and
18 A Repeat the question. | don't -- I've forgotten it. 18  admittedly, thisisapopulation of seven
19 Q Isityour opinion that the central Indiana area, 19  purchasers, the answer isno. Because they aways
20  theten-county area, isasingle relevant 20  looked, and they said they did, except what you
21  geographic market, yes or no? 21  read from Mr. Salazar, but there are other parts of
22 A | can't answer that yet because | haven't studied 22 hisdeposition that are relevant also.
23 it 23 Q Soyou think you've got a good sampling of seven on
24 Q Thank you. 24 which to base your opinion, isthat it?
25 A Which| think | aready said many times. 25 MR. SHEVITZ: Would you let himfinish his
Page 115 Page 117
1 Q Aresuppliersof concrete differentiated from each 1  answer.
2  other? 2 MR. KELLEY: Yes. Excuse me.
3 A Inthecentral Indiana area? 3 THEWITNESS: Thank you.
4 Q Excuseme. Yes. Thank you. Much better question. | 4 MR. KELLEY: Surely. Proceed.
5 A No. 5 A Purchasersreceived price bids from more than two
6 Q Haveyou heard of spatial differentiation? 6  suppliers.
7 A | understand those two words. I've not seen them 7 Q So--areyou through or should | give you a moment
8  together in this particular context. 8  toget untangled?
9 Q It'snot termsthat an economist might use. 9 A lam. I'mjust trying to figure out these
10 A I'venot seenthem. | caninfer what they might 10 different wires going where.
11  meaninthe context of the ready-mixed concrete 11 Q Soisyour answer yesor no asto the question of
12 industry. 12  istheredifferentiation between aplant one mile
13 Q Fromthe standpoint of contractors buying from 13 fromaproject and aplant ten miles from a project
14  ready-mix suppliers, you would agree that a plant 14  insofar asthe purchaser of this concreteis
15 onemilefromaproject isdifferentiated froma 15 concerned?
16  plant that's 15 miles from that project. 16 MR. SHEVITZ: And I'll just interpose the same
17 A With or without -- 17  objection, which he's not required to submit ayes
18 Q Inthe-- 18  or noanswer just to appease the questioner.
19 A With or without a cartel ? 19  Youveasked himfor hisopinion and helll answer
20 Q Intheeyesof the supplier, either way. 20  accordingly.
21 A Intheeyesof thesupplier or the purchaser? 21 A Withthe alleged cartel, it may have no bearing.
22 Q Excuseme. Intheeyesof the purchaser. 22 Without the aleged cartdl, it islikely to have a
23 A With or without a cartel? 23  bearing.
24 Q Either way. 24 Q Sotherewill be--
25 A Wdl, without the alleged cartd, if thereis price 25 A Intheform of price competition.
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Page 144 Page 146

1 'Q And do economists have methods or meansof testing | 1 Q You make a statement in paragraph 22 of your report

2 conclusions about undifferentiated or 2 that no supplier was able to successfully brand,

3  differentiated products other than talking to 3 and by that | mean no supplier of ready-mixed

4 buyersor reading materias? 4 concretein the ten-county areawas able to

5 MR. SHEVITZ: Object asto form. 5  successfully brand to gain a pricing premium. Do

6 A If onehasaccessto thefull range of purchasers, 6  yourecal that?

7  thereare possible -- possible waysin which 7 A Yes

8  surveys can be undertaken and the results of those 8 Q Andonwhat did you base that statement?

9  surveyssubjected to various statistical tests. A 9 A Onseverd sources. First, the depositions of the
10 very costly, seldom done exercise. 10 purchasers. My reading of the suppliers
11 Q Doesthetransaction datainform an economistasto |11  perception in the marketplace.

12  anything about homogeneity, undifferentiated, or 12 Q 302s?

13  differentiated products? 13 A 302s. Whichisimportant because they -- a

14 A By themsalves, no. 14 supplier knowsthe marketplace well, so they know

15 Q Didyou rely upon the transaction datain arriving 15  what their purchasers, or the range of potential

16  at your opinion asto undifferentiated? 16  purchaserswant, because they're close to them.

17 A Inonesensg, yes, where there were recordsin the 17 Q Anything else?

18 transaction data of sales of ready-mixed concrete 18 A And the transaction database, because | did -- and

19 from one defendant supplier to ancther, which 19  you have some examples of this-- selective

20  identifies-- and those are identified in my 20  comparison of pricing, and there did not appear to

21  report; which is one reflection of the 21  beany premium that was systematic, consistent on

22  interchangeability of the concrete without respect 22  thepart of any of the major suppliers.

23  towho producesit. 23 Q Anything ese asto no price premium for any

24 Q Didyourdy on anything else in the data, other 24 supplier based on branding?

25  than the $50,000 of sales over four years from one 25 A Thosewerethe principal sourcesthat | can recal
Page 145 Page 147

1  toanother? 1  right now.

2 A I relied on them for many thingsbut | think you're | 2 Q Have you ever been present when --

3  askingit about the conclusion concerning -- on 3 A I'msorry?

4 undifferentiation, right? 4 Q Haveyou ever been present when a 302 interview was

5 Q Yes 5  goingon?

6 A No. 6 A No.

7 Q That would extend to your conclusion about 7 Q Isa302interview something that an economist

8  undifferentiated products and the buyers of 8  normdly reliesupon?

9 ready-mix making their decision based on price. 9 A It depends on the circumstances. It's a source of
10 MR. SHEVITZ: Object astoform. 10  information provided under oath by -- I think it's
11 A Areyou asking that about my prior answer? 11  under oath, from what | understand in reading the
12 Q Yes. 12 302 interviews by the suppliers. And asasource
13 A Yes. That'scorrect. 13  of information, | think it can be relied on.

14 Q Justto besure, so that transaction data did not 14 Q Haveyou ever donethat before?

15 informyou asto whether the purchaseand saleof |15 A I don't know. I'd haveto -- from memory, | don't
16  ready-mixed concrete in the ten-county areawasof | 16 know.

17  anundifferentiated product, and that the buyers 17 Q Andonwhat do you base your opinion that it's
18 madetheir decision to purchase based principally |18  under oath?

19 onprice 19 A By reading -- by reading the comments of the

20 MR. SHEVITZ: Object astoform. Askedand |20 interviewer, or the FBI agent, reminding the

21 answered. Mischaracterizes hisformer answer. 21 intervieweethat if you don't provide the truth

22 A Other than the swaps that took place, and those 22 now, you're going to bein trouble, or something to
23  werederived -- 23 that effect.

24 Q Theswaps, yes. 24 MR. SHEVITZ: | think the Beaver brothers may
25 A -- werederived from the transaction data 25 haveaview on that issue.
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1 MR. KELLEY: You misperceive the issue, 1  identifying what should be donein order to have a
2  Counsd. 2 particular form of concrete delivered, isametric
3  Q What'saprice premium? 3 within which the product is manufactured and
4 MR. SHEVITZ: Object asto form. 4  ddivered.
5 A A pricepremium, as| useit in the context of 5 Q Doesthe ASTM inform you asto how a buyer isgoing
6  branding, would be -- 6  tofed if heordersten trucksat 10:00 and it
7 THE VIDEOGRAPHER: Excuse me, somebody'sgota | 7 doesn't get delivered until 10:057?
8  BlackBerry on. We need to go off the record. 8 A No.
9 (A discussion was held off therecord.) 9 Q Andit doesn't tell you that ASTM has ahoot to do
10 THE VIDEOGRAPHER: We are back on the record. 10  with such aproblem; right?
11  It's9:53. 11 MR. SHEVITZ: Object asto form.
12 Q Pending question, | thought, was, what's aprice 12 MR. KELLEY: I'll withdraw that question.
13  premium,inyour use of theterm? 13 Q What transaction data did you examine with respect
14 A Price premium would be where for the exact same 14  towhether any sdller of ready-mix in the
15 product at agiven point intime, asupplier, a 15 ten-county areawas getting a premium with respect
16  producer of that product, is able to consistently 16  toany product?
17  achieveahigher price, therefore, apremium, than 17 A | examined the prices by different suppliersfor
18 itserstwhile competitors. 18  dandard, by which | mean the large purchase or
19 Q And you atempted to determine from the transaction 19 sdeitemfrom each of the suppliers, calculated
20  datawhether there was any price premium with 20  average prices, and examined the relationship. And
21  respect to any ready-mix product? 21  what | saw -- been anumber of both for preparation
22 A Inpart, but that information was aready available 22 of thereport and subsequent to it; and what | saw
23 to methrough areading of the 302s and the 23  wastheabsence of any persistent, asl'vejust
24 purchaser depositions, interviews, and in terms of 24 defined it, price premium by one supplier compared
25  thethird -- the information that was available 25 toothers.
Page 149 Page 151
1 fromthe Ready Mix Concrete Association, ASTM, and | 1 Q Soisthere some -- strike that.
2 otherswho are providing information about the 2 I'm trying to get an understanding asto if
3 ready-mixed concrete industry. 3 youinyour own mind as an economist have
4 Q They provided -- thislatter ASTM and the 4  parametersfor how much aprice difference hasto
5  associations provided you information as to whether 5  bebeforeit qualifies as a price premium.
6 therewasany salein the Indianapolis area of 6 A Thereisno absolute amount. The questionis
7 ready-mixed concrete a a premium? 7 whether the supplier, whoever it is, isableto
8 A No, not that specific -- 8  maintain that price premium on a systematic and
9 Q Thank you. 9  sustained basis.
10 A -- but when the ASTM says and specifies that every 10 And what | saw is that, recognizing that the
11  cubicyard of acertain kind, type of cement, must 11 transaction dataalso reflect changesin volumes,
12  meet these specifications, it is defining with very 12  changesin customer mix, but even so, there are --
13  considerable precision what every supplier must do. 13 thereisnot any evidence from these large sales,
14 Q Doesthe ASTM specify the nature of the 14  say, 4000 psi and 6 bag cement, which are the --
15 reationship of the buyer/sdler asto what it's 15 two of thelargest, or 3000 psi, thereisno
16  gottobe? 16  sustained price premium by suppliers.
17 A No, of course not. 17 And you have in the material that | provided
18 Q Doesit specify asto thetiming of delivery? 18 yesterday more specific examples, though the work
19 A Yes, itdoes. 19  wasdonefor other reasons, but it shows that the
20 Q And doesit specify what happensif it isn't 20  supplierswere unable to have a sustained premium.
21 ddivered ontime? 21 Q Theinformation you're speaking of in your report,
22 A No, it doesnot, but -- 22  what chartsisthat on?
23 Q Doesit -- 23 A Widll, it would be the various price comparisons
24 A Butthe ASTM -- but the ASTM and other 24 that aredone, referred to in my report, and then a
25  gpecificationsthat are put out there, by 25  seriesof figuresthat are presented in the
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Page 152 Page 154

1  appendix. 1 number of purchasersfor agiven supplier for a

2 Q Theinformation you're talking about is set forth 2 given product.

3 onFigure8, 9, and 10, 11; isthat correct? 3 Q How doesthe index inform us as to anything about

4  Obvioudy not the stuff you were referring about 4 price premium?

5  your return to the subpoena yesterday, but insofar 5 A Wadll, theindex is simply one way of presenting the

6  aswhat'sinyour report is my question. 6  information. What -- with respect to price

7 A BeFigure 7 through 11, where there is comparison 7 premiums, what Figures 8, 9, 10, and 11, or

8  of the price behavior among two or more suppliers 8 Exhibit 165 through Exhibit 168, reved is that

9  for agiven product. 9  thereisnot aprice premium for at least these
10 (A discussion was held off the record.) 10  products, which are the mgjor products in terms of
11 MS. WOODS: Can we take a short break? 11  dollarsor cubic yards by the suppliersin the
12 MR. KELLEY: Why don't we take a break. 12  centra Indianaarea.

13 MR. SHEVITZ: Sure. 13 Q Hastheindexing served to disguise anything?

14 THE VIDEOGRAPHER: We're off therecord at 14 MR. SHEVITZ: Object asto form.

15 10:.02. 15 A No. It'saway of presenting -- one could convert

16 (A brief recess was taken.) 16 thisand present it in terms of actua dollars and

17 (Exhibit 165, Exhibit 166, Exhibit 167, and 17  youd havethe sameresults. Anindexisaneutra

18  Exhibit 168 were marked for identification.) 18  way of presenting, in this case, price information

19 THE VIDEOGRAPHER: Weére back ontherecord. |19  over time.

20  Thisisacontinuation, it's 10:19. 20 Q Soifl--yousaid"convert." You mean took the

21 Q Let me show you what's been marked as Exhibit 165, |21  index out?

22  Exhibit 166, Exhibit 167, and Exhibit 168, and ask 22 A No. Itispossibleto present al of these-- I'm

23 youif these are true and correct copies of your 23  not suredl of themareinindex form; | guess

24  Figures8, 9, 10, and 11 in your report which you 24  they are. Inevery case, it would be possible to

25  judt pointed out. 25  present thisinformation on dollars per cubic yard
Page 153 Page 155

1 MR. KELLEY: And Exhibit 165, for the record 1  basis, because that's the way in which the

2 and my compatriots here, is-- -65is 8, -66is9 2  underlying data has been calculated.

3  andsoon, which-- 3 Q Andwed seethe samething.

4 MR. MIXDORF: Richard, that'sall one. Pass 4 A Yes.

5  themdown. 5 Q A three-month moving average, isthat an average of

6 MS. CELLA: Sameone. Heresthe next set. 6  anaverage?

7 MR. KELLEY:: If I'd had time, | would have 7 A Inthiscasg, itis.

8  collated thesefor you. | just couldn't get there. 8 Q Would you explain that for me?

9 MR. SHEVITZ: Don'tinterrupt me while I'm 9 A Yes. A three-month moving average means that, for
10  concentrating. It takesmy full powers. 10 example, thevauein May '01 for IMI looks at and
11 A Theanswer isyes. 11  takesthethree prior months and calculates that,

12 MR. SHEVITZ: Sothisset is 165 through 168; 12  soit'samoving -- and the next observation, which
13  correct? 13 would be June 2001, takes the three observations
14 MR. KELLEY: Correct. Of Figures8, 9, 10, 14  prior to that -- the two prior to that and April,

15 and 11 from hisreport. 15 averagethem, and that becomesthe valuethat is
16 Q Intermsof aprice premium, the moving average, 16  presented on Figure 8 and so forth.

17  wouldit befair to state that that distorts 17 Q Sotomake sure | understand, each month you don't
18 reationshipson particular transactions, that is 18 just take dl the transactions for the three months
19 tosay, | cantfindindividua transactions? 19  at issue and average them again.

20 MR. SHEVITZ: Object astoform. 20 A I'mnot surel understand that.

21 A Innone of thesefigures, whether it'sa 21 Q If I got ahundred -- if | got athousand

22  three-month moving average or not, youwould not be | 22 transactionsin April, athousand transactionsin
23  abletoidentify individual transactions because 23  May, athousand transactionsin June and a

24  average prices, weighted average prices are being 24 thousand -- and that's a very poor example. Forget
25  usedin every instance which usualy involves a 25 what | just said.
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1 In any event, | think the mathematiciansin 1 moving average as| have in ready-mixed concrete
2 thebackground will understand what you said better | 2~ when the volumes of sdles are relatively small and
3  thanldid. 3  therefore changesin customer mix or in quantity
4 Did you do these, or did you and your people 4 purchased will cause volatility in what appearsto
5  dothese-- and I'm saying Exhibit 165 through 5  betheprice, but without reflecting the underlying
6  Exhibit 168 -- without an index? 6 price
7 A Theunderlying datais calculated, and you have 7 So if each -- if you move from asmall -- from
8 that. 8  onemonth to the other with asmall universe of
9 Q | dont think that's my question. 9  sdes, and the customer mix changes and you sell
10 A And that'staken from -- well, the underlying -- 10 moreat alower price, larger volumes, lessat a
11 letme-- 11  higher price, therewill be an observed change, but
12 Q | asked what you and your people did. 12 it doesn't reflect aprice change.
13 MR. SHEVITZ: He'sexplaining. 13 And therefore a three-month moving average is
14 A I'mtelling you. 14  ameansto understand better the underlying
15 Q Excuseme. 15  behavior of prices. Becauseit'sdifficult, if not
16 A Yeah. Theeectronic transaction database for, 16  impossible, to hold customer mix and quantities
17  let'stake an example, IMI, for this particular 17  congtant.
18  product, hasin agiven month the sdesto 18 Q Isthere some standard as to amounts or volumes
19  particular customersin cubic yards and in dollars. 19 that areinsufficient by which you move from one
20  Andfor that particular month, the cubic yards are 20  month to athree-month?
21  added up and thedollarsare added up and fromthat |21 A No. It depends on the behavior of the data. But,
22  theré'saweighted average price. 22  for example, there are anumber of articlesthat
23 That welghted average price is cdculated and 23 have been published dealing with nationa prices --
24  then anindex has been prepared from that 24  oil and gas products are an example -- where there
25  particular data with two thousand -- June 2002 25 isalot of volatility from one month to the next.
Page 157 Page 159
1  equasahundred. 1  Andtheresearchers have used either athree- or
2 Q Okay. Soyour answer, as | understand it, isthat 2  six-month moving average as away to understand
3 vyouliteraly had to do these, Exhibit 165 through 3 better the underlying price behavior over time.
4  Exhibit 168, without an index before you indexed 4 Q Youcal ail and gas a homogenous product, right,
5  them, soto speak. 5  asopposed to an undifferentiated product?
6 MR. SHEVITZ: Object asto form. 6 A | haven't studied oil and gas. | would expect
7 A Yes 7  that -- my hypothesisis-- would be that it isan
8 Q Thank you. 8  undifferentiated product.
9 (Exhibit 169, Exhibit 170, Exhibit 171, and 9 Q Asopposed to a homogeneous product.
10  Exhibit 172 were marked for identification.) 10 MR. SHEVITZ: Object asto form.
11 Q WhilelI'mthinking of it, in the 18 reportsthat | 11 A Undifferentiated, but | haven't studied the oil and
12 went through, it appeared to methat you didn't 12  gasindustry.
13  sart using the three-month moving average until 13 Q Let meshow you Exhibit 169 whichis, I'll
14  about thelast two, by date. Why wasthat? And it 14  represent to you, your Figure 8 with the price
15  appeared you were using amonthly moving average |15  index removed and ask you to examine that, please.
16  beforethat. That makesno sense -- doesit?-- a 16 With respect to Prairi€'s price on this Figure
17  monthly moving average. 17 8, thegreenling, it appearsto me that Builder's
18 A No, it doesnt. 18 and IMI regularly receive a pricein excess of
19 Q Thank you. It appeared that you wereusing, inthe |19  Prairi€'sprice. Isthat correct, Doctor?
20  earliest ones, clear up through about 12, a monthly 20 MR. SHEVITZ: Let meinterject for a second
21  average as opposed to athree-month moving average. | 21 just soI'mclear. This Exhibit 169, as|
22  Andsomy questionis, why did you switch? 22  understandit, Dan, is-- thetop half of itisa
23 MR. SHEVITZ: Object to form. Lack of 23  replication of Exhibit 8 from Dr. Beyer's report?
24 foundation. 24 MR. KELLEY: Correct.
25 A | didnt switch duetotime. | used athree-month 25 MR. SHEVITZ: And the bottom half of itisa
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Page 160

Page 162

1  different table that's been prepared by someone 1 MR. SHEVITZ: Same objection as| raised with
2  dse? 2 respect to Exhibit 169 and Exhibit 170.
3 MR. KELLEY: Yes. 3 By the way, Dan, earlier you said we removed
4 MR. SHEVITZ: And who prepared the other 4  thedata Who isthe we, if you would be so kind?
5  table? 5 MR. KELLEY: | couldn't accurately tell you.
6 MR. KELLEY: It'sjust been prepared. Wejust | 6 MR. SHEVITZ: Okay. Then my objectionis
7  took theindex out. It'sthe same data 7 renewed with even greater vigor.
8 MR. SHEVITZ: All right. Well -- 8 MR. KELLEY: That'sfine. | don't think it
9 MR. KELLEY: Wejust took the index out. 9  makesany difference who removed it. The question
10 MR. SHEVITZ: Without having achanceto 10 iswhether it wasdoneright. | represent it's
11 reviewit, | would just -- what I'll doisI'll 11  doneright.
12 just object to any questions based on this document | 12 MR. SHEVITZ: I'msureyou believeit is.
13 totheextent that they lack of foundation, we 13 MR. KELLEY: Okay. Well, well find out about
14  haven't had achance to anayze the document or 14 it,wontwe? Youcanlook atit. HE'sgotitin
15  determinethe accuracy of the information. 15  hisshop because he said he had to do thisin order
16 Well just have that as a standing 16 todoitwithanindex. Hecan go back and ask his
17  objection -- 17  people.
18 MR. KELLEY: Sure. 18 Q Have you seen these types of things before, without
19 MR. SHEVITZ: -- to the questions here, it 19 theindex?
20  will save mefrom interrupting each time. 20 A No. I've seen the underlying raw -- raw data, but
21 MR. KELLEY: Want to read the question back. | 21 not -- not price comparisons done without an index.
22 (The requested material was read back by the 22 Q Youfind that informative?
23  reporter asfollows. "With respect to Prairie's 23 MR. SHEVITZ: Object asto form.
24  priceon thisFigure 8, the green ling, it appears 24 Q Now that you seeit?
25 tomethat Builder'sand IMI regularly receive a 25 A What? "That" iswhat?
Page 161 Page 163
1  priceinexcessof Prariesprice. Isthat 1 Q Now that you see these exhibits, do you find them
2 correct?") 2 informative?
3 A VYes 3 A Nodifference than -- doesn't detract from the
4 Q With respect to Exhibit 1- -- strike that. 4 conclusionsthat I've reached at all.
5 Do you have any reason to believe that 5 Q Okay. And on Exhibit 171, once again, Builder's
6  Figure 8 without the price index is not an accurate 6  priceisinexcessof Shelby's generaly, in excess
7  representation of the numbers appearing with the 7 of IMI'sfor long periods of time, and all three of
8 price index, but with it removed? 8 them are -- that being Builder's, IMI, and
9 A Unless| seethedata, | can't really say. 9  Shelby's-- arein excess of Prairie substantialy;
10 Q Let meshow you Exhibit 170 whichisyour Figure9. | 10  right?
11  And again, on the bottom of the pageindex removed, |11 A Well, substantidly -- you have to look at the
12  andask youtolook at that, please. 12  index. Oryou havetolook at the, I'm sorry, at
13 MR. SHEVITZ: Same objection on my part. 13  the--
14 Q Onceagain-- 14 Q Price
15 MR. KELLEY: Didl givehimaquegtionor not? |15 A --vertical.
16 Q With respect to Exhibit 170, once again, Builder's 16 Q Yeah
17  and Prairi€'s price, average prices, asit were, on 17 A And substantialy here means 2 or $3, $4 per cubic
18  your three-month moving average, are in excess 18 vyad.
19  of -- dtrikethat. IMI and Builder's are in excess 19 Q Redly?
20 adl timesof Prairie's. Correct? 20 A Itlookslike--
21 A That'swhat the bottom half of Exhibit 170 shows, 21 Q 58--I'mjust starting over here on the | eft-hand
22 yes. 22 column. Prarie'sat 58 and | got two of them up
23 Q Let me show you Exhibit 171, which isthe 23  a 64, and that's 6 bucks; right? On your far
24 comparison of your Figure 10 with and without a 24 |eft.
25  priceindex and ask you to look at that, please. 25 A Wadl, | seePrairie a 59 and change starting out.
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Page 164 Page 166
1 Q Yeah. Okay, 5bucks; right? 1  depositions, soon. ASTM and dl therest.
2 A Fivebucks, yeah. 2 A | saythisinmy report and let me say it again.
3 Q Yeah. Youdon't consider, in the ready-mixed 3  Theanalysisof pricesconfirms--isa
4 industry, that to be substantial? 4 confirmatory analysisthat -- of the investigation,
5 A Wadl, what these -- and this is true with whether 5 asyou've called it, that leads to conclusions of
6  it'spresented asanindex or asaprice, isthat 6  anundifferentiated product, interchangeability and
7 we'renot able to hold constant the customer mix 7  soforth.
8  andthe quantity being purchased. 8 Q Isthat the same thing as the scientific method of
9 Q Okay. Let meshow you what has been marked as 9  hypothesis, etc., investigate and trying to test or
10  Exhibit 172 and ask you to look at that, please. 10  confirm?
11 MR. SHEVITZ: Same objection on my part. 11 MR. SHEVITZ: Object asto form.
12 Q And onceagain, you would agreethat, wouldyou |12 A Itis, but we're having to work -- I'm having to
13  not, that Prairie's priceis lower than IMI's at 13 work with contemporaneous business records of the
14  dl timesand lower than Builder's at al times; 14  defendants, which serve different purposes, and
15  correct? 15 therefore the availability of information to test
16 A If this-- if the underlying data that have been 16  the hypotheses are subject to limitations. And |
17  used have been used correctly, and | haven't seen 17  expresswhat those limitations are in the report.
18 thatsol canttell; and | would say that whoever 18 Q Limitation of the records, isthat what you're
19  prepared thisdid not take into account the volume 19 saying?
20  of purchases and the customer mix. 20 A Of the electronic transaction database.
21 Q Other than the absence of aprice premium, didyou |21 Q Yeah. That'sin afootnote somewhere; right?
22 useFigures8, 9, 10, and 11 in your report for any 22 A ldontrecdl. It probablyisn't abig footnote,
23  other purpose? 23 ifitisafootnote.
24 A Wadll, I would include -- yes. 24 Q Allright. Well, usually you put that in al your
25 Q Andwhat purpose was that, Sir? 25  reportsin afootnote. Do you recdl that?
Page 165 Page 167
1 A AndthatincludesFigure?7. 1 MR. SHEVITZ: Isthere aquestion?
2 Q Excuseme, Figure?7. 2 Q You generaly put that caveat in afootnotein
3 A Tha, infact, there -- even with the smal volumes 3  these18reportsthat | read. It's pretty much of
4 involved, and not holding customer mix and volumes | 4  ahabit. You don't recall that?
5  constant, which we're not able to do, that there 5 MR. SHEVITZ: Object to form. Lack of
6  is-- appearsto meto beastructurein prices 6  foundation.
7 that -- over time, so that what -- if the cartel -- 7 A It'snot ahabit. It'ssimply dealing with the
8 if thedlegations of the cartdl aretrue, then it 8  redlity that the use of these historical business
9  would affect al prices of ready-mixed cement 9  records, theinformation that isreported is
10  becausethey al behave similarly. 10 intended to serve the purposes of the particular
11 Economic considerations lead me to that 11 firms. And sometimesthere are limitationsin the
12 conclusion even without this priceanalysisbecause |12  kind of information that isrecorded. That's fine.
13  it'sthe same technology, same inputs, and 13  Just haveto deal with it and recognizeit.
14  interchangesble product, and the alleged defendants | 14 Q And that's the same caveat you put in al those
15  have market power which meansthat the purchasers |15  other reports, isn't it?
16  could not avoid any artificially elevated prices. 16 MR. SHEVITZ: Object asto form. Lack of
17 Q Soyou used these to determine whether therewas |17 foundation.
18  price structure; right? 18 A I'mnotsurethat itis, but | -- you know, one
19 MR. SHEVITZ: Object asto form. 19  thing | don't do isgo back and review all these
20 A Asl'vedescribed in my report, yes. 20  reports.
21 Q Did you usethe concept -- strike that -- a price 21 You've-- you've-- | haveto say -- |
22  dructureto test the conclusions you drew in the 22 shouldn't say this; you have probably -- you are a
23 invedtigation? 23 unique person in thisworld. Somebody who --
24 MR. SHEVITZ: Object astoform. 24 MR. SHEVITZ: In so many respects.
25 Q You know, the reading of the complaint, the 25 A Insomany respects, yes. But just in terms of
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Page 168 Page 170
1  having read al these boring reports and 1  of whatisagood, or satisfactory, correlation
2 depositions, nobody has ever donethat. | haven't 2  coefficient.
3  doneit. 3 Q Soyour answer to my question isno, you did no
4 Q No other attorney has ever asked you to provide all 4  calculation.
5  thesefor him? 5 MR. SHEVITZ: Once again --
6 A No. 6 A |don't believethat was your question.
7 Q Oh. Actuadly, it went fairly fast after the first 7 Q My question s, so thereis some calculation -- is
8  one. It wasquite repetitive. 8  theresome calculation you did to inform yourself
9 MR. SHEVITZ: Why don't you wait for the next 9  astothis? Theanswer to that question isno;
10  question. 10 right? You didn't do acaculation.
11 Q Likethisfootnote we're talking about. 11 MR. SHEVITZ: Object asto form. Asweve
12 A Redly? 12  discussed earlier, the question doesn't have to be
13 Q Inany event -- 13  ayesor no answer, it may not lend itself to ayes
14 THE VIDEOGRAPHER: Excuseme. | haveabout | 14  or no answer, the witness does not have to appease
15  five minutesleft. 15  you by giving you the answer you're looking for.
16 Q With respect to Exhibit 165, Exhibit 166, and 16  Hesanswered your question.
17  Exhibit 167, could you explain to me how these 17 MR. KELLEY: Not at al. Excuse me.
18  exhibits-- well, let'sjust start with 18 Q I'll ask you again. Did you do acalculation to
19  Exhibit 165. How does Exhibit 165 exhibit price 19  informyoursalf asto whether there was price
20  structure, asyou said? 20  dructure exhibited on Exhibit 165?
21 A Over asustained period of time -- 21 MR. SHEVITZ: Asked and answered.
22 Q Pricing -- excuse me, isit pricing structure or 22 But you can go ahead.
23 price structure? 23 A If youwant ayesor no answer, aslong asit is
24 A Price--therelationship of pricesto each other, 24  understood that my prior answer isan integral part
25 soit'saprice structure. 25  of this, no, | did not do acalculation.
Page 169 Page 171
1 Q Asopposed to pricing structure. I've read your 1 Q Youcant caculateinyour eyes, can you?
2 term"pricing structure” and I've never seenitin 2 A Butitisa--visual observation isastandard
3 areport as, quote, price structure. And I'm 3 procedurein econometrics and price series, and |
4 wondering if there's a difference. 4 canpoint you to a number of textbooks where that
5 A No. 5  ispointed -- isidentified.
6 Q Okay. Thank you. Excuse me. Go ahead. 6 Q What about cointegration?
7 MR. SHEVITZ: 1 think I've lost the question, 7 MR. SHEVITZ: Isthere aquestion?
8  unfortunately. 8 Q Caointegration.
9 Q Téel meabout Exhibit 165 and how Exhibit 165 9 A Never heard that term.
10 informed you that it shows pricing structure. 10 Q Haveyou donethat ever with respect to testing --
11 A Given the recognition that the volumes of 11 A Do you mean --
12 ready-mixed concrete that is being sold every month | 12 MR. SHEVITZ: Let me object asto form and,
13 by each supplierisareatively small quantity and 13  dso, I'mnot even sureit'saquestion. At least
14  therefore can be affected or influenced by changes |14 not -- maybe after you put it al together, add it
15  incomposition of customers and volume, 15 uptoaquestion.
16  nonetheless, over asustained period of time, 16 MR. KELLEY: No, no.
17 beginning in September 1999 and at least through 17 (A discussion was held off the record.)
18 somepoint in 2004, prices moved in asimilar 18 MR. KELLEY: If | ask too many questions about
19  manner over that five- or six-year period, asfor 19 it, I'll get lost like he's going to get lost.
20  thisproduct and these particular customers. 20  But, anyway...
21 Q Andisthere some calculation that you did to 21 THE WITNESS: | don't get lost.
22 informyourself asto this? 22 MR. KELLEY: Oh, okay.
23 A ltisavisua observation. Theonly statistical 23 Q How about cointegration?
24  test, which isthe use of correlation coefficients, 24 MR. SHEVITZ: What's your question?
25 intheend depends upon a subjective interpretation |25 Q Have you heard the term "cointegration™?
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Page 172 Page 174
1 A | havenot. 1  reationship.
2 Q Padon? 2 Q Soyour visua inspection is not governed by any
3 A I havenct. 3  protocol that anyone else could repedt.
4 Q Soyouwouldn't know how to do a cointegration 4 MR. SHEVITZ: Object asto form.
5 test. 5  Mischaracterizes the testimony.
6 THE VIDEOGRAPHER: Areyou -- 6 A That'scorrect.
7 MR. KELLEY: What? 7 Q Soit'ssubjective aso, as you would accuse
8 THE VIDEOGRAPHER: Tape. 8 correlation of.
9 MR. KELLEY: Oh. Everybody's -- you know, | 9 A Widl,intheend, itisasubjective anayss.
10  thought you were trying to tell me something, too. 10 Q Isthis-- well, strike that.
11 MS. SHAPIRO: Heis. 11 As| look upon Exhibit 166, Exhibit 167, and
12 MR. KELLEY: I'mkidding. Yeah, heis. 12 Exhibit 168, | can find substantial periods of time
13 MR. SHEVITZ: And Dan, when hetellsyou, 13  wherepricesof various suppliers are moving
14 probably the most important thing, you have to 14  directly opposite each other.
15 ligento him. 15 A That'strue. What you describe as substantial
16 MR. KELLEY: Yes, shut down, please. 16  periods of time, however, may differ depending on
17 THE VIDEOGRAPHER: Thisistheendof Tapel |17  other observers.
18  of the deposition of Dr. Beyer. Were off the 18 Q I see okay. | canunderstand that. Themindis
19  record at 10:54. 19 nottheeye asit were.
20 (A brief recess was taken.) 20 A Isthat aquestion?
21 THE VIDEOGRAPHER: We are back on therecord. | 21 MR. SHEVITZ: | wasgoing to say --
22  Thisisthe start of Tape No. 2 of the deposition 22 Q Do you agree with that?
23  of Dr. Beyer. Itis11:04. 23 A | didn't understand it.
24 Q Back to Exhibit 166, Exhibit 167, Exhibit 168, 24 Q Allright. You have closaly examined Figure 8, 9,
25  whichare9, 10, and 11 from your report, in terms 25 10, and 11 inyour report?
Page 173 Page 175
1  of pricing structure, did you examinethosethree | 1 A Yes.
2  exhibits and come to the same conclusion you 2 Q Soit wouldn't surprise you that many of these
3  testified about with respect to Exhibit 165, or 3 lineswith respect to each other show -- what's the
4  Fgure8? 4 term?-- negative correlation?
5 A Yes 5 MR. SHEVITZ: What'syour question, Dan? Are
6 MR. SHEVITZ: Object asto form. 6  youasking himto define aterm?
7 A |did, yes. 7 MR. KELLEY: No. Question mark. Do you want
8 Q Andagain, thisisavisud thing on your behalf. | 8  meto do that again?
9 A Visual observation. 9 MR. SHEVITZ: Yeah. | didn't understand the
10 Q Visua observation. Isthereaprotocol to this 10  quedtion.
11 visua observation? 11 MR. KELLEY: Okay. I'll read it again.
12 A Itisidentified and specified in most of thegood |12 A You stated something and put a question mark.
13  econometricstextbooksthat itisone of thefirst |13 Q Yes Soitwouldn't surprise you that many of
14  depsthat isdone when thereisatime series 14  theselineswith respect to each other show --
15 involved. 15  what'sthe term? -- negative correlation, question
16 Q Butit'scertainly not thelast step, isit? 16 mark.
17 MR. SHEVITZ: Object asto form. 17 MR. SHEVITZ: Do you want a definition of
18 A Asl sadinoneof my prior answers, the only 18  negative correlation?
19  other statistical application that I'm aware of is 19 MR. KELLEY: No. He understands what | want.
20 acorrdation -- calculation of the corrdation 20 A Areyou referring to a specific -- adefined period
21  coefficient, but since thereis no objective test 21  within -- defined number of months within this
22  totell the researcher whether the resulting 22 whole period?
23 correlation coefficient is acceptable or not, that |23 Q No, I'mjust referring to how you economists would
24  isasubjective judgment. It doesn't enhance, does |24  do acorrelation between these lines and the fact
25  not enhance an understanding about the 25  that the correlation probably shows, just from a
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Page 176 Page 178
1  visua inspection, that these lines can't possibly 1 Q Correct?
2 be moving in the same, and that's what a negative 2 A Moredirectly -- that is correct.
3 correation would say, isn't it? 3 Q Thanks.
4 MR. SHEVITZ: Object asto form. 4 A Moredirectly -- wait. Let mefinish.
5 Q Overtime 5 Q That'sal right.
6 A It may. 6 A Moredirectly it meansthat in the absence of an
7 Q It may? 7  objectivetest for correlation analysis, the
8 A It may. 8  resulting number is meaningless.
9 Q Yeah 9 Q Isthereany peer-reviewed writing where | could go
10 A That'swhy itsvalueis suspect. 10  and read about your theory of visualy eyeballed
11 Q Youwould agree with methat the numbersthat go | 11  determined price structure?
12  intothecaculationto comeup withacorrelation |12 A Youmean visua observation?
13  areobjective numbers; correct? 13 Q Or eyeballed, however you want to say it.
14 A They are-- yes. 14 MR. SHEVITZ: Object asto form.
15 Q Andtheresulting number fromtheformulaisan |15 A | prefer to useit as other authors have used it,
16  objective number; correct? 16  visua observation. You could go to Gujarati in
17 A It measureswhat it can measure, but it doesn't-- |17  histextbook, Basic Econometrics; you could go to
18 isnot ableto hold constant a number of factors 18  William Greene, aso basic econometrics; and there
19  that need to be held constant. 19 areseverd others. These are textbooks that are
20 Q Noonecan dispute that minus 0.10 isan objective | 20  used in most graduate courses on statistical
21  number. Right? 21  andyss.
22 MR. SHEVITZ: Object asto form. 22 Q Andthese arethe onesthat al talk about
23 A Itisanumber. 23  visualization as being the first step; is that
24 Q Anditisan objective number, isn't it? 24  correct?
25 A That isahorrible redundancy. 25 MR. SHEVITZ: Object asto form.
Page 177 Page 179
1 Q Sowedon't even really have to say that, do we? 1 Q Itwill savealot of time.
2 That it's an objective number, because all numbers 2 A Gujarati does.
3  areobjective; correct? 3 Q Andhesays, "A visud plot of the datais usually
4 MR. SHEVITZ: Isthat your question? Whether | 4  thefirst stepin the anadysis of any time series.”
5  numbers are objective? 5  Isthat your recollection?
6 MR. KELLEY: No. Thewitnessisaccusingme, | 6 A | dontknow if he saysit that way, but --
7 asrightfully he should, being just a poor country 7 Q Closetoit?
8  lawyer dedling with numberslike this, that | asked 8 A Closetoit, yes.
9  aredundant question, and I'm trying to understand 9 Q Okay. And again, page 807, "Before one pursues
10  my redundancy. 10 formal tedts, it's aways advisable to plot the
11 Q Canyou help me? 11  timeseriesunder study. Such plot givesan
12 MR. SHEVITZ: And you proceeded withalong |12 initial clue aout the likely nature of the time
13 introduction that | got lost. I'm asking you to 13  series™ That'swhat you're referring to, the
14  restate your question. 14  initid clue?
15 MR. KELLEY: Il withdraw all that. 15 A No.
16 Q The numbersthat result from the correlation 16 MR. SHEVITZ: Object astoform. I'mkind of
17  formulee, asit were, are objective. 17  lost.
18 MR. SHEVITZ: Object asto form. 18 Q Gujardti.
19 A You mean the correlation coefficient. 19 MR. SHEVITZ: You've quoted from a book and
20 Q Yes. 20  I'mnot sure what your question is to the witness.
21 A Given the underlying datathat are used, yes. 21 MR. KELLEY: Wéll, he'sthe one that cited me
22 Q Okay. And sowhat you're arguing about is what 22  thebook. I'mjust trying to read what the guy
23 those numbers mean. 23  saysabout it. He'stalking about visuaization as
24 A Andisit-- 24 beinganinitia clue.
25 MR. SHEVITZ: Object asto form. 25 Q Isthat what you're referring to?
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Page 180 Page 182

1 A If youwant to dispute Gujarati, talk to him. It's 1 MR. KELLEY: Sure.

2  abasic textbook -- 2 MR. SHEVITZ: To savetime--

3 Q | understand. 3 MR. KELLEY: Sure.

4 A --thatisused widely in universitiesin the 4 MR. SHEVITZ: -- will you --

5  United States. 5 MR. KELLEY: Absolutely.

6 Q Hetaksabout your initial visualization asa 6 MR. SHEVITZ: -- gipulate --

7 clue, does he not? 7 MR. KELLEY: Sure. You canincorporate by

8 A If you'veread that particular quotation 8 reference --

9  correctly - 9 MR. SHEVITZ: Thank you so much.

10 Q Theanswer would be yes. 10 MR. KELLEY: -- the whole world and any other
11 A --yes, but he describesthisin anumber of places 11  objection you might think of overnight.
12  inhistext. 12 MR. SHEVITZ: | don't think there will be an
13 Q Thesameway, asthefirst step or theinitial 13  overnight.
14 clue right? 14 MR. KELLEY: Okay.
15 A Idon'tknow. I'd havetolook at therest of his 15 MR. SHEVITZ: Andthenaso --
16  description of visua observation. 16 MR. KELLEY: You're not going to think about
17 (Exhibit 173, Exhibit 174, Exhibit 175, and 17  thistonight?
18  Exhibit 176 were marked for identification.) 18 MR. SHEVITZ: -- | would say that -- further
19 Q Let me show you what's been marked as Exhibit 173, | 19  object to questions about this document because the
20  Exhibit 174, Exhibit 175, Exhibit 176, which I'l 20  document speaks for itsalf.
21  represent toyou are - 21 MR. KELLEY: Yeah.
22 MR. SHEVITZ: Isthisapackage? 22 Q Sohaveyou looked at it?
23 MS. CELLA: Exhibit 173. 23 A Briefly.
24 MR. SHEVITZ: Okay. 24 Q Exhibit 173, Exhibit 174, Exhibit 175? And my
25 Q -- monthly averages without an index of your Figure |25  questionis, do they look the same in terms of

Page 181 Page 183

1 8,9 10,and 11, and I'd ask you to look at these, 1 moving similarly over timeas 8, 9, 10, and 11 do

2  please. And asyou look uponthem, my questionis 2 whereyou indexed and put them in a three-month

3 goingto be, dotheselines, in their movement 3  moving average?

4 relativeto each other, have the samelook that 4 MR. SHEVITZ: Andagain | would just object.

5  your three-month indexed moving average does. 5  The documents speak for themselves. Dr. Beyer has

6 MR. SHEVITZ: Beforeheanswers, | haven'thad | 6  not had a chance to review them and they say what

7  achancetolook at these. Arethese another set 7  they say. He can then offer whatever comments he

8  of -- are these documents from his report or are 8 has.

9  these documentsthat have been prepared by you or 9 MR. KELLEY: Wél, I'll wait for himto review
10  someoneworking under your direction for the 10 them, because I'd like for -- | want to know about
11  purposes of the deposition? 11  hisvisualization technique.

12 MR. KELLEY: I'dliketo say that | prepared 12 Q Wecantakeabresk if you --

13  these documents. 13 A No, not necessary.

14 MR. SHEVITZ: That'swhy | add the -- 14 Q Okay.

15 MR. KELLEY: That would betheworld'sbiggest | 15 A The reason for using athree-month moving average
16  accident if that ever happened, but these are 16 isbecause of the volatility in prices dueto

17  documentsthat | requested to have prepared based 17  customer and quantity variation from one period to
18 onFigure8§, 9, and 10. 18  another. And that'sthereason. So thereisbound
19 MR. SHEVITZ: Okay. Sol would interpose -- 19 tobeadifferenceinthis. But asl look --

20 MR. KELLEY: And they used his datafor this, 20 Q Isitgoing to look different?

21  so.. I'll represent that. 21 MR. SHEVITZ: Pleasedon't interrupt him.

22 MR. SHEVITZ: That may be. 22  Pleasedont interrupt him.

23 MR. KELLEY: Right. 23 A May | finish?

24 MR. SHEVITZ: I'll interpose the same 24 Q Surely. Oh, absolutely.

25  objection| did before. 25 A Oh, absolutely.
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1 Q Peasedo. 1 EXAMINATION
2 A Peasedo. | will. 2 BY MS. WOODS:
3 MR. SHEVITZ: Would it be helpful for her to 3 Q Dr. Beyer, my nameis Judy Woods. | represent the
4 read back where you were? 4 Builder'sdefendants. 1'm going to ask you some
5 THE WITNESS: | know. 5  questionsabout Part IV of your report.
6 MR. KELLEY: He knowswhere. 6 A Canyouwait just amoment till | -- I'm not sure
7 A Andif you look at -- 7  what Part IV isand | just want to --
8 THE WITNESS. Arewegoingtotak overeach | 8 Q Youdon't even haveto haveit in front of you.
9 othe? 9  Well gettoit. It's-- Part IV islabeled
10 MR. KELLEY: No, no. | wastalking to your 10 "Feashility of Assessing Damages on aClass-Wide
11  counsd. Excuseme. Go ahead. 11 Bass"
12 A If welook at Exhibit 173, even with the volatility 12 A Oh, okay.
13  fromone period to the next, these, in my judgment, |13 Q Okay?
14  theseprices are moving similarly over time. They 14 A Okay.
15 areincreasing and then remaining stable. These 15 Q Allright. Il just give you that as a point of
16  pricesare not moving in opposite directions. 16  reference.
17 Similarly with Exhibit 174, the large declines 17 Am| correct that you were charged by the
18 inPrairieat severa pointsand increases are 18 plaintiffs with attempting to determine whether
19  undoubtedly due to changes in composition, 19  there were one or more feasible approaches for
20  customersor product, the quantities. Andthusa 20  estimating damages on a classwide basis?
21  three-month moving averageis an attempt to remove | 21 A Yes, that was one of --
22  those basic changes. But even without that, what 22 Q Isthat afair statement of your assignment?
23 ishappening to prices over the period September 23 A --oneof two tasks, yes.
24 1999 through late 2004 is that the prices are 24 Q And you concluded that there were one or more
25  moving upward and then stable over time. 25  feasible approaches for estimating damages on a
Page 185 Page 187
1 Exhibit 175. Again, the three-month moving 1  classwidebasis, correct?
2  averageisaway to take into account non-price 2 A Yes
3 behavior, which is composition of changes. And 3 Q What arethey?
4 without taking -- of customers and quantity of 4 A Both -- the ultimate question is whether the price
5  product mix. So that the observation of Shelby in 5  of ready-mixed concrete during the class period was
6  particular periods, where there are sharp declines 6  artificially higher due to the alleged cartel than
7 orincreases, isundoubtedly due to compositional 7 it would be absent the alleged cartel.
8  change, and athree-month moving average is 8 Q I asked you what the methods were though.
9  intended to reflect that. But even so, the same 9 A Iknow. AndI'm--
10  effectisoccurring with al prices from the 10 MR. SHEVITZ: Judy, plesse.
11  beginning of the period to mid-2004. There'sa 11 A Andthe most important part of thisis estimating
12 riseand astabilization in prices. 12  theovercharge, what | refer -- if thereissuch a
13 And in Exhibit 176, my commentswould bethe | 13  difference. And the approachesto estimating the
14  same. There'saneed to dea with the volatility 14  overchargeisto usetwo that | identified in the
15  of Prairie observations, which | am confident, by 15  report: A temporal benchmark, which meanstime,
16  looking at the data, are due to small volumes and 16  and| define -- identified that as most likely
17  pronounced changesin customer or -- customer mix | 17 being the period subsequent to the alleged cartel;
18  from one month to the next, or in the quantities 18 and potentially a geographic benchmark, another
19 that are being sold. But taking that into account, 19  geographic areathat is not subject to the alleged
20  if you look at the beginning and at the end of the 20 catd.
21  period, January-May '04, there is areasonably 21 Q Haveyou considered any other approaches for
22 gimilar alignment of these prices over time. 22  estimating damages on a classwide basis?
23 MR. KELLEY: | think I agree with your 23 A Theuse-- the question of the overcharge, that's
24 counsdl; these exhibits spesk for themselves. | 24 ultimately, because the other parts of the damage
25  have no further questions. Pass the witness. 25  edtimation are common: The volume of saes, the
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Page 200

Page 202

1  toconduct aregression analysis at this point with 1  problem, and he's saying he would address it, and
2 respect to those factors relative to those items 2 now you're asking him how he would address a
3  youjustlisted? 3  problem that hasn't been presented to him yet?
4 MR. SHEVITZ: Object asto form. 4 Q Do you understand the question? If theré'sa
5 A That till hasto be reviewed, but my preliminary 5  difference between the invoice and the delivery
6  judgment isthat additional transaction datafor 6  ticket with respect to the amount of concrete
7 monthsin the remainder of 2005, for some suppliers | 7 delivered in aparticular transaction, which are
8  who have not provided that, defendant suppliers, 8  yougoingto rely on?
9  and 2006 would probably be required. 9 A Ithought | just answered that question. Let me
10 Q Haveyou experienced any difficultiesin the 10 dateit again. | will rely upon the electronic
11  eectronic transaction database with respect to 11  transaction data as being an accurate
12  comparability of datafrom supplier to supplier? 12  representation of the quantity of cement and the
13 MR. SHEVITZ: Object to form. 13  vaueof the cement represented by the dollars that
14 A After the questions and answers which occurred 14  theinvoice shows.
15  early, prior to the preparation of this report, 15 And if it turns out that thereisa
16  there may be some till ongoing with Americanand |16  discrepancy between the supplier's historical
17  Builder's, because we received that datafairly 17  records and the ticket, then -- and it can be
18  recently. But with those exceptions which have 18  demonstrated that the ticket is a more accurate
19  been, by and large, answered, no. 19  representation of the quantity and dollars
20 Q Do you know when the Builder's transactional 20  involved, | would -- | would take that into
21  database was provided to plaintiffs counsel? 21  account.
22 A Therewasaninitial set of electronic transaction 22 Q Doyouintend to include the place of delivery as
23  datathat was provided in, | think, sometimein 23  oneof the variables to be included in your
24 2006 or early 2007. Therewasasubsequent setof |24  analysis?
25  dataprovided, subsequent to my report, whichwas |25 A Presently, no.
Page 201 Page 203
1 late 2007, early 2008, but | don't -- that is 1 Q Sotheplace wherethe concrete was delivered is
2 dependent -- is based on my memory. 2 not going to beincluded in your regression
3 Q Do you know what information was provided by 3  analyss; correct?
4 Builder'sto plaintiffs counsel in late 2007 or 4 A Based-- well, | don't know for afact, but
5  ealy2008? 5  presently, no.
6 A | bdieveit wasexplained to measamorecomplete | 6 Q You've proposed what you term to be a, quote, fixed
7 dataset for essentially the same period. 7  effects model; correct?
8 Q If there are differences in the electronic database 8 A Imayuseit. | didn't say | would.
9  withrespect to a particular transaction, let's say 9 Q Tdl uswhat you mean by that term.
10 theresadifference between the delivery ticket 10 A A fixed effects model, which is described in most
11  andtheinvoice, how will you reconcile those 11  econometric books, is asegment of the regression
12 differences? 12 mode which takes into account customer
13 MR. SHEVITZ: Object asto form. Callsfor 13  identification, supplier identification, and
14  speculation. Lack of foundation. 14  potentially product identification, and therefore
15 A I amrelying upon the electronic transaction 15 isincorporated -- those variables are specifically
16  database, whichisahistorica record of each 16  incorporated inthe analysis.
17  supplier'stransactions. If there are differences 17 Q Do you intend to run separate regressions by
18  andyou wish to point them out at some point, then |18  product?
19 [ will take -- between the ticket that's delivered 19 A | haven't thought -- if I'm selected, | will
20  tothe purchaser and the recording of that 20  obvioudy addressthat question. If afixed
21  transaction subsequently by the supplier, I'll take 21  effectsmode isused, probably not, because fixed
22  that differenceinto account. 22  effects model would be able to take into account
23 Q How will you do that? 23  priceformation for the particular product type,
24 MR. SHEVITZ: Object. Thesameobjection. | |24  but that is something that is yet to be determined.
25  mean, you're asking him about a speculative 25 Q Haveyou given any consideration asto how you're
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1  others, but this -- those are ones that cometo 1 A That iscorrect, though thereis considerable
2  mind. 2  debatein the econometrics profession asto
3 Q Il'dlike you to modify the fixed effectsmodel in 3  whether, asasmple statement, that, in fact,
4 thecarbon black case. 4  holds.
5 A Carbon black -- and again, thisis afunction of 5 Q Do you know what a spurious correlation is,
6  theindustry. Carbon black isproducedoutofthe | 6  Dr. Beyer?
7  same, for agiven supplier, out of the same 7 A Oh,yes. I'vehad that term thrown at me, I've got
8  facility, but it's sold to, broadly, two different 8  pinholesall over. But | would consider a spurious
9  categoriesof purchasers: Those who manufacture | 9 correlation to be one where the signs -- multiple
10 automobiletires and those who use carbon black in | 10 regression analysis, not correlation; where the
11  variousother industrial uses. 11  dgnsof theindependent variables are contrary to
12 And because there was ajudgment madeby me |12 what one would expect in economics, soit's not
13  early onthat there might be adifferentia impact 13  consistent with economic theory.
14  depending on that end use, automobile and all 14 There may a so be extraneous, independent
15  other, | divided the fixed effectsinto these 15 variableswhich can lead to artificial resultsor
16 two-- sothere weretwo: Automobiletires/al 16  spuriousresults. There are avariety of other
17  other. 17  factorsthat can lead to the samething, but there
18 Q Do you have an opinion asto whether or not such | 18  issuch athing as a spurious --
19  approach would be appropriate with respect to 19 Q Inthemoded that you have suggested as the most
20  ready-mixed concrete? 20  suitable approach to calculating damagesin this
21 A What | know sofaristhat it would not. Andthis |21  classaction case, how will you control or take
22  isafunction, likeI'vejust explained, of the 22  stepsto make surethat thereis not a spurious
23  technology, the characteristics of the industry. 23  corrdation?
24 Q Haveyou ever critiqued someoneelsesuseof a | 24 MR. SHEVITZ: Object toform. Lack of
25  fixed effects regression model? 25  foundation.
Page 209 Page 211
1 A Yes 1 A What | would -- the steps | mentioned before, and
2 Q Onwhat occasion? 2 Il just repeat them. And you'd find thisin most
3 A Onthe occasion where an expert that isoppositeme| 3 econometrics books. If the mode is economically
4 hasapplied, in my judgment, incorrectly afixed 4 well specified, that meansif it comports with
5  effectsmode to the same dataset. 5  economic theory, if it comports with the particular
6 Q Do yourecdl the case? 6  industry or subject of theinvestigation, and if
7 A Onethat comesto mind fairly recently ispolyester | 7 the dataare reasonably -- judged to be reasonably
8  daplefibers. 8  accurate, then the output of the regression
9 Q Anyothers? 9  andysiswill tell the researcher whether itisa
10 A I'dhavetolook again and see, but you have the 10  good, i.e., anon-spurious result.
11  reports. 11 And the outputs are the science of the
12 Q Do you agree with me that even if you have a 12 independent variables, their statistical
13  successful application of aregression analysis, 13  dgnificance, and there are objective guidelines
14  that, & most, you can only establish acorrelation 14  for those, the F-statistics.
15  between the dependent and the explanatory variables | 15 Q I'm sorry?
16 that are specified in the model? 16 A TheF-statistics. And there are also objective
17 MR. SHEVITZ: Object asto form. 17  guidelinesfor those; maybe the R-squared, athough
18 A Multipleregression analysisis not acorrelation 18 thereisnot an objective test for the values of
19 andysis. Thereisan association of achangein 19 that.
20  oneor more of the independent variables with 20 So if the output passes muster by objective
21  changesinthe dependent variable, inthis case, 21  tests, | would say that one can conclude that the
22  theprice. Andthat isnot acorrelation anaysis. 22 resault of theanalysisis sound; i.e., not
23 Q Do you agree that regression analysis does not 23 spurious.
24  edtablish acausa relationship? 24 Q What objective tests or guidelines do you propose
25 MR. SHEVITZ: Object asto form. 25  would be appropriate in this case?
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Page 212 Page 214
1 MR. SHEVITZ: Lack of foundation. 1  ready-mixed concrete industry and the demand and
2 A They arethesameones. What I'mdescribingisa | 2 costs suggests that there are no nonlinear
3  genera approach to the application of multiple 3  reationships.
4 regression anaysis, whether it be of the 4 Q Okay. Do you expect to find any sort of feedback
5  ready-mixed concrete industry in the central 5  loop between your dependent variable, the price,
6 Indianaareaor trying to measure corn yieldson 6  and any of the explanatory variables that you would
7  farmsinIndianaor trying to look at hedlth 7  proposeto usein this case?
8  outcomesand explain what makesone areabetter | 8 MR. SHEVITZ: Object toform. Lack of
9  than another. 9  foundation. Callsfor speculation.
10 These aredl areasin which multiple 10 Go ahead.
11 regresson andysisisapplied, andthesamesetof |11 A If the model iswell specified, there should be no
12  consderationsaso apply. 12 feedback effects. The independent variables should
13 Q Do you agreethat failure to include amajor 13  beexogenous, or independent, of the price.
14  explanatory variable that's correlated with a 14 Q Now, generally, multiple regression analysisis
15  dependent variable may actually causeanincluded |15  usedtoregect anull hypothesis, that there's no
16 independent variableto be credited with an effect |16  impact; in this case, we would say there's no
17  that isactualy caused by the excluded variable? 17  impact from the defendants’ alleged cartel behavior
18 MR. SHEVITZ: Object asto form. 18  onpricesof ready-mixed concrete; correct?
19 A I can't hep but observethat that question was 19 MR. SHEVITZ: Object to form.
20  written for you by somebody. 20 A |If that were the null hypothesis, it could be
21 Q Actually it was not. 21  saisfied, and then you would have to -- be able to
22 A Oh, then| apologize. | apologize. 22  interpret the various statistics, what I've
23 Q Canyou answer the question? 23  described as amultiple regression output,
24 A Theansweris, it may or it may not. 24 accordingly.
25 Q Soyou don't know. 25 Q Isthat what you propose to do here?
Page 213 Page 215
1 A ltisafunction of the analysis. 1 MR. SHEVITZ: Object to form.
2 Q Butitispossiblefor that to happen; correct? 2 A Thatisusualy theway it isdone.
3 A Oh, it'spossible, in the sense that everything is 3 Q What I've described is sometimes referred to asa
4  possble, yes. 4  one-tailed test; correct?
5 Q Sowe come back to the point that you've made a 5 A | didnotinterpret it that way. It can be done as
6  coupleof timesand I've made a couple of times 6  aonetailedtest, but quite often, and what we
7 that the success of the multiple regression 7 would belooking at here, is probably atwo-tailed,
8  anaysisto determine damagesin acase such as 8  orimposing the threshold of statistical
9 thisredly depends on specification of the moddl; 9  dgnificance of atwo-tailed test.
10  correct? 10 Q Isthat what you would propose to use here, would
11 A Weél, it depends more on the specification. It 11  beatwo-tailed test?
12  also depends on the data, and it depends on the 12 A | probably would unless | had reason to the
13  output that can be tested against objective means, 13  contrary. There have been afew caseswhere, in
14  objectivetests, that are used in econometrics. 14  thenature of the multiple regression anaysis, the
15 Q You'refamiliar, I'm sure, with the interplay among 15 test hasbeen onetail.
16 variablesthat can be both linear and nonlinear in 16 Q Andwhat would be the aternative hypothesis you
17  regression analysis, correct? 17  would propose for your two-tailed test?
18 MR. SHEVITZ: Object asto form. 18 MR. SHEVITZ: Calsfor speculation.
19 A Potentialy, yes. 19 A ltis--itisthelevd of significancethat is
20 Q Okay. Have you made any determinationsor reached | 20  imposed by atwo-tailed test. A one-tailed test,
21  any conclusions with respect to the need to account 21  if it wereto apply, could be 90 percent, for
22 for nonlinearity in aregression analysis for 22  example passes atest that is generally accepted
23 ready-mixed concrete? 23  withinthe social sciences as being a suitable
24 A That is something that would be determined later, 24  test. Atwo-tailedtestismorerigorous. Itis
25  though at this point my investigation of the 25 95 percent. That'sredly --
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1 Q Which do you propose to use? 1  variables? In other words, differencesin the
2 MR. SHEVITZ: Same objection. 2 daa
3 A Unless-- | just answered that question. Unless 3 MR. SHEVITZ: Same objection.
4 thereis something that is-- that | don't know at 4 A For the same -- same variable? For example, if --
5  present, itisto usethetwo-tailed test, to the 5  if housing permits are used as a demand variable
6 95 percent, asameans of testing the statistical 6  for the ready-mixed concrete, are you asking the
7  dgnificance of each independent variable. 7 question, if two different researchers measure that
8 Q Youwould agree that if you're able to reject the 8  variableand get different --
9  95-- rgect with 95 percent competence levelsa 9 Q Inadifferent way. That can have an effect on the
10 null hypothesisthat cartel behavior affected price 10  outcome; correct?
11 inthiscase, that that <till does not establish 11 A Itcouldandit couldnt. It may not. Dependson
12 legd liahility. 12  how large the differenceis.
13 MR. SHEVITZ: Object to form. Callsfor 13 Q Now, do you proposeto do aregression analysisin
14  gspeculation. Calsfor alegal conclusion. 14  thiscase? Or let me ask you this a different way.
15 A In measuring the damages, whichiswhat welvebeen |15  Strike that.
16  talking about and what I've discussed in my report, 16 Do you think that the most suitable regression
17 | amtaking asgiventhedleged cartd, asitis 17  anaysisfor assessing damages on aclasswide basis
18 identified in the complaint. 18 inthiscasewould be onethat used the entire
19 I'm not intending that, and | don't think 19  population of transactional data, or used some
20  other economists, if they're involved, would intend 20  subset?
21  tousetheregression results and interpret them as 21 MR. SHEVITZ: Same objections.
22  ameans of expressing opinions about the presence 22 A Define -- tell me what you have in mind about the
23 or absence of the cartel. 23  entiretransaction.
24 Q Sotheanswer isyes; correct? 24 Q Inother words, are you going to use al the
25 MR. SHEVITZ: Objection. Asked and answered. |25  transactiona datathat has been supplied to you by
Page 217 Page 219
1 Y ou don't have to give ayes or no answer to 1  thedefendantsin this case or are you going to do
2  pleasethe questioner. 2 somesampling of the transactional datato --
3 A Youwould have to repesat the question again. 3 MR. SHEVITZ: Again, callsfor speculation.
4 Q Shecanreadit back if you needto hear it again. | 4 Go ahead.
5 A Yes 5 A Because of the ease of working with the data once
6 (Therequested material wasread back by the | 6  itisineectronic form, the datawill be usedin
7 reporter.) 7 their entirety for the relevant periods.
8 MR. SHEVITZ: Same objection. 8 However, just to make sure that it's clear, it
9 A Ifit'sunder- -- if my answer isunderstood inthe | 9  isunlikely that | would include data prior to the
10  context of the previous answer, yes. 10  dleged class period because -- even though it is
11 Q Now, would you agree with me that the resultsof | 11 available for some but not al of the suppliers;
12 any particular regression analysis would be 12 because, asl've said earlier, that may be affected
13  sendgtiveto even adight variation in the 13 by statements that there was explicit coordination
14  gpecification of the independent variables? 14  of pricesinthat prior time period.
15 MR. SHEVITZ: Lack of foundation. Callsfor | 15 Q Areyou concerned at al in conducting the type of
16  speculation. 16  regression analysisthat you've proposed for this
17 A 1 don't know how to answer that. A dight 17  caseabout how to control for outliersin the data?
18 difference. 18  Inother words, aberrant data points?
19 Q Onevariable, two variables. 19 MR. SHEVITZ: Object to form. Calsfor
20 A With the addition of one variable, if you consider | 20  speculation.
21  that dight, may make atremendous differencein |21 A One of the standard procedures that | and Nathan
22  theoutcome. 22  Associates useisto remove outliers through a
23 Q Andisn't the sametrue, isn't it true that the 23  sandard approach. Usudly it is three standard
24 resultsof aregression analysis can aso be 24 deviations from the mean over which the -- the mean
25 sendtiveto differencesin measurement of those |25  of the period that it is used, and therefore
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Page 222

1  outliersareremoved. | don't -- if somebody else 1  thereisprice structure, a structure to prices,
2  isdoingthisanalyss, | don't know. But what -- 2 no. In theregression analysis, that information
3 Q Isthat what you would propose to do in this case 3 will bereflected in the andysisitsdlf. Soit's
4 if you were doing the andysis -- 4 not masking it; it's taking that information and
5 MR. SHEVITZ: Same objection. 5  making an explicit recognition of it.
6 Q --isremovethree data pointsthat are more than 6 Q Do youintend to userolling average prices as your
7 three standard deviations from the mean? 7 dependent variable in the regression analysis?
8 A | haven't thought about that, but that islikely to 8 MR. SHEVITZ: Callsfor speculation. Lack of
9  betheapproach. 9  foundation.
10 Q Haveyou given any consideration as to what effect 10 Q Or would you recommend using that?
11  that will havein terms of the number of data 11 MR. SHEVITZ: Same objection.
12 pointsthat might be removed from the database? 12 A | would not.
13 MR. SHEVITZ: Same objection. 13 Q Now, one of the other reasons you said that you
14 A | haven't donethat so | don't know. 14  used three-month moving averages is because there
15 Q Now, when Mr. Kelley asked you questionsabout your | 15  was asmall universe of sales or asmall universe
16 Figures8, 9, 10, and 11, you had some discussion 16  of transactions; correct?
17  about the use of rolling averages or moving 17 A Yes
18  averages; correct? Remember that? 18 Q Isthat the case with respect to ready-mixed
19 A Yes 19  concrete?
20 Q And you suggested that you use rolling averages 20 MR. SHEVITZ: Object to form.
21  becauseyou're not able to hold constant customer 21 A Whenyou look at agiven supplier and agiven
22 mix and the quantity of ready-mixed concrete being 22  customer, for example, for one month, the amount of
23 purchased; correct? 23  observations, the transactions that are involved,
24 A That's correct. 24 may be nonexistent, very small, or very large.
25 Q Why do you believe that it's necessary to hold 25 Q Wiall, I guess I'm asking you, do you know that to
Page 221 Page 223
1 those two factors constant? 1 beafact inthiscase, or isthat just an
2 A Becausethe changes of customer mix fromonemonth | 2 assumption that you're making?
3  tothenext, or the quantity at which ready-mixed 3 A | know that to be afact because it's reflected
4  cementissold may have aconsiderableinfluence on 4 through an analysis of the transaction database.
5  theobserved price but not reflect what the 5 Q Wheredoesthat analysis appear in your report?
6  underlying priceis. 6 A Itdoesnt, except by my stating that itisso. A
7 So, for example, well use an illustration. 7 small customer isn't going to be purchasing
8  If for your client, in one month, the bulk of the 8  necessarily from the same supplier every month.
9  customersare large purchasers, the pricefor a 9 Q Now, the second part of your estimation of damages,
10 giventype of ready-mixed concrete is going to be 10  after you've donetheregression anaysis and
11 lower; but if in the next month, if the number of 11  you've come up with some overcharge price, isto
12 customersishalf who buy at that lower price, and 12  apply that to classwide sales; correct? That'sthe
13  there are more customers who are smaller buying at 13  second part of what you propose to do.
14  ahigher price, the observed average price will be 14 A Yes
15  higher. 15 Q What data are you going to use for classwide sales?
16 That does not reflect the underlying changes 16 A Thedefendants sales, which are based off of the
17 intheprice of cement. It reflectsachangein 17  €dectronic transaction base.
18 the composition of the customers, or of the 18 Q Areyou going to use yards sold?
19  quantities being sold. 19 MR. SHEVITZ: Calsfor speculation.
20 Q By using that approach and trying to control for 20 A Yes, because the dectronic database reflects
21  thecustomer mix inthisway, aren't you masking 21 transactionsthat have occurred.
22 thefact that there may be significant differences 22 The dlectronic -- let mejust beclear. The
23  inthe customer bases of different suppliers? 23  dectronic transaction databaseissimply a
24 MR. SHEVITZ: Object to form. 24 recording of what has actually taken place by
25 A For the comparison of price structure, whether 25  paper; invoicesthat go from your client, for
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1  example to aparticular customer. And for ease of 1 Q Right. Right.
2 variouskinds, the suppliers have chosen to record 2 A --who arethemsdvesfollowing --
3 thatinformation dectronically. That'sal that 3 Q | wasjust using that as an example.
4 itis. 4 A Yes
5 So | would expect that anything that appears 5 Q Allright. Could buyers or purchasers of
6  inthedectronic transaction records of the 6  ready-mixed concrete specify higher standards than
7  defendant suppliers represent transactions; 7 any of thoseindustry-specified standards?
8  concrete, ready-mixed concrete that has been sold. 8 A Yes, they can. Although, let mejust say, most
9 Q Haveyou considered any other way of defining sales 9  builders know that if they specify higher standards
10  other than yards sold? 10 it'sgoingto cost them something.
11 A No. 11 Q Okay. And could suppliers also exceed such
12 Q Other than the exclusionsthat are in the 12  dandards evenif not specified by a buyer?
13  definition of the class, do you intend to include 13 MR. SHEVITZ: Calsfor speculation.
14  dl sdesin this damage calculation that you 14 A If they did so knowingly and systematically, their
15  propose? 15 profitswould be reduced over time, and they may go
16 A All sdlesof ready-mixed concrete. 16  out of business.
17 Q Will there be any exclusions other than those 17 Q Unlessthey charged apremium for that. Correct?
18  exclusionsfromthe classin the class definition? 18 A If their purchasers of ready-mixed concrete were
19 MR. SHEVITZ: Cdlsfor speculation. 19  prepared to pay apremium for that basis.
20 A | haven't examined that question because I'm not 20 Q Do you believethat firmsthat consistently
21  yet there, but my present inclination is no. 21  exceeded minimum standards and were able to market
22 MS. WOODS: Oh, five minutes? Okay. Let's 22  their product as exceeding such standards could
23  takeashort break so he can change the tape. 23  have acompetitive advantage over other firms?
24 THE VIDEOGRAPHER: Thismarksthe end of Tape | 24 MR. SHEVITZ: Object toform. Lack of
25 2. Wereoff therecord at 12:27. 25  foundation. Callsfor speculation.
Page 225 Page 227
1 (A lunch recess was taken.) 1 THE WITNESS: Could | have the question read
2 THE VIDEOGRAPHER: Weareback ontherecord. | 2 back.
3  Thisisthe start of Tape No. 3 of the deposition 3 (The requested material was read back by the
4  of Dr. Beyer. Itis1:27. 4 reporter.)
5 Q Dr. Beyer, your conclusions about the price 5 A Atany given price, if those firms were willing to
6  structure based on the figures attached to your 6  sacrificethat higher standard for less profit.
7 report, Figures 8 through 11, you've testified 7 Q Youvedsotestified that you believe priceisthe
8  earlier that you had reached your conclusions based 8  primary or most determinative factor in terms of
9  upon visual inspection of those charts. Correct? 9  making purchase decisions with respect to
10 A For that information, yes. 10  ready-mixed concrete; correct?
11 Q Yes Yes. Isthat visua inspection such that 11 A That'smy observation. My conclusion, after the
12  it'sso apparent that you think that anyone who 12  economic -- identifying the economic
13  looksat those charts should be able to see the 13  characterigtics of the product and the comments and
14  price structure that you observed? 14  observations of aset of purchasers and of the
15 A Yes 15 suppliers.
16 Q You dsotedtified that to be competitive, al 16 Q Would you expect afirm that consistently charges
17  producers would have to meet certain minimum 17  morefor itsready-mix products to have an
18  sandards, minimum quality standards. Correct? 18 increasing, decreasing, or stable volume of sales?
19 A Yes 19 A Withor without a cartel?
20 Q Andinyour report and in your testimony you talked 20 Q Without.
21  about certain minimum standards as specified by 21 A Without acartel, such afirmislikely, in the
22 such organizations asthe ASTM; correct? 22  present -- what I've anadyzed thisto be, that firm
23 A Yes. Butthereareothers. 23  islikely to lose market share over time.
24 Q There are others. 24 Q Andwith acartel, would your answer be the same?
25 A It may bethe architectsinvolved -- 25 A No. With acartel -- with acartd, if there's
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1 A No. 1 Q Iwanttoask, doyou recal yesterday you
2 Q Okay. 2 referenced looking at some Bureau of Census data
3 A Theconclusion isbased upon my analysisabout the | 3 regarding metropolitan Statistical areas?
4 economic characteristics of the product, 4 A Yes.
5  ready-mixed concrete, namely that is 5 Q And]I believeyou said that nine of the ten
6 undifferentiated, interchangeable product; that 6 counties, plus two others, are in ametropolitan
7 thereissupply substitution in the industry; that 7  ddtistical area. Isthat right?
8  with the exception of the extremes that you just 8 A Correct. Atleast asl recdl fromlooking at it.
9  pointed out in distance, that there are, for most 9 Q Sothere's one county within the ten-county areain
10  purchasers, two or more suppliers of ready-mixed 10 thiscasethat's not in the same metropolitan
11  concrete and therefore potentially price 11 dadtistical areaasthe nine others; isthat right?
12 competition; that there is sufficient market power 12 A Yes. Monroe County isnot part of the standard
13  that purchasers would not be able to avoid price 13  metropolitan Stetistical area, and | believe there
14  increases; and that the character and nature of 14  aretwo other countiesthat are not part of -- that
15  price announcements further reinforce that 15 arenot-- that arein addition to the other nine
16  conclusion. 16  counties.
17 The analysis empirically of the price 17 Q Areyou familiar with the term "component economic
18  dructureisaconfirmatory analysis of that 18 aed'?
19  conclusion. Sol don't need the price structure 19 A Couldyou say that again.
20 andysis. Itis-- but it isaconfirmatory 20 Q Areyou familiar with the term "component economic
21  andysis, frommy point of view. 21  aed?
22 Q If wedidn't have a price structure analysis a part 22 A I'venotseenit. | guess| could infer what it
23 of your report, would you reach the same conclusion |23 means. I've not seen that term, no.
24 about common proof of impact? 24  Q How does the Bureau of Census determine which
25 A Yes 25  countiesto include in a metropolitan statistical
Page 249 Page 251
1 Q Soyoudon't need that portion to reach your 1  aed?
2 conclusion. 2 A TheBureau -- the Bureau -- Census Bureau has
3 A That'scorrect. 3  severd techniquesor criteriato determine
4 MR. HARRIS: Okay. That'sall the questions| 4 whether -- how wide the geographic reach of the
5  have. Thank you. 5  metropolitan statistical areais. Part of it is
6 EXAMINATION 6 commuting patterns, and that is from census data,
7 BY MR.HURLEY: 7  soit changes very infrequently; part of it isfrom
8 Q Dr. Beyer, youve used theterm "cartel” throughout | 8  other sources of information that the Census Bureau
9  thisdeposition. What isyour definition of that 9  hasabout economic interaction between the core of
10 term? 10 thearea, which would be Indianapolis, and the
11 A Byeconomistsin thefield of industrial 11  immediate surrounding counties and countiesin the
12 organization, acartel means an explicit 12 periphery.
13  arrangement, agreement among firms that would 13 There may be avariety of other, but basically
14  otherwise be competitors on prices, restriction of 14 itistodecide, onthefringe of the area, which
15  supply, or other anticompetitive behavior. 15  of the counties have a sufficient level of
16 Q Andisthat theway in which youveusedtheterm |16 interaction that they should be incorporated as one
17  throughout the deposition? 17  geographic areain looking at various types of
18 A Yes 18  demographic and economic data.
19 Q How many cartels have you assumed existed inthe | 19 MR. HURLEY: | don't have any other questions.
20  centrd Indiana area during the class period? 20 MS. WOODS: | have one omitted question, if |
21 A I'vejust made -- the one assumption I've madeis 21 may.
22 Dbased upon the second amended complaint. 22 EXAMINATION
23 Q And how many cartels are referenced in the second | 23 BY MS. WOODS:
24 amended complaint? 24 Q Dr. Beyer, your mention of price announcementsin
25 A Sofar asI'maware, one. 25  responseto Mr. Harriss question reminded me that
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1 | omitted to ask you, have you done any empirical 1 STATE OFINDIANA

2 analysiswith respect to any of the transaction 2 COUNTY OF MARION

3  datainthiscaserdativeto any of theprice 3

4 announcements? 4 I, Patrice E. Morrison, aNotary Publicin and

5 A No. 5 for said county and state, do hereby certify that the

6 Q And so you haven't done any anaysis to determine 6 deponent herein was by mefirst duly sworn to tell the

7 if therewere, infact, any increasesin prices 7 truth, the whole truth, and nothing but the truth in

8  following the price announcements? 8 the aforementioned matter;

9 A Asof thisdate, no. 9 That the foregoing deposition was taken on
10 MR. KELLEY: Just acouple. 10 behdf of the Defendants; that said deposition was
11 EXAMINATION 11 taken at the time and place heretofore mentioned
12 BY MR. KELLEY: 12 between 9:21 am. and 4:56 p.m. and 9:08 am. and
13 Q Mr. Beyer, when did you get to town? 13 2:09 p.m. respectively;

14 A Let'ssee, basketbal nights, | can defineit -- 14 That said deposition was taken down in
15  Tuesday night. 15 stenograph notes and afterwards reduced to typewriting
16 Q When did you send to Mr. Shevitz and Mr. Levin the 16 under my direction; and that the typewritten
17  documents that were the return to our supplemental 17 transcript isatrue record of the testimony given by
18  subpoena? 18 said deponent;
19 A Wednesday morning | gave most of the documentsto 19 And thereafter presented to said witness for
20  him, and others came by e-mail that morning, or 20 dignature; that this certificate does not purport to
21  weredready here, 21 acknowledge or verify the signature hereto of the
22 MR. KELLEY: No further questions. 22 deponent.
23 THE VIDEOGRAPHER: That completes Volumell of | 23 | do further certify that | am adisinterested
24 thedeposition of Dr. John Beyer, Tape 3 of 3. 24 personinthiscause of action; that | amnot a
25  Wereoff therecord a 2:09. 25 relative of the attorneys for any of the parties.
Page 253 Page 255

1 gglllJTTiDEgTN ASIESSTF%I g %ETN%?XSX 1 IN WITNESS WHEREOF, | have hereunto set my

2 INDIANAPOLIS DIVISION 2 hand and affixed my notarial seal this day of

3 3 March, 2008.

4 4

IN RE READY-MIXED CONCRETE ) 1:05-cv-979-SEB-IMS 5

5 ANTITRUST LITIGATION ) 5

)
6 THISDOCUMENT RELATESTO ) 7
ALL ACTIONS ) 3

7 )

8 9
9 10 Patrice E. Morrison, Notary Public
10 Job No. 41455 11
11 - .

I, JOHN BEYER, PH.D., state that | have read 12 My commission expires:
12 theforegoing transcript of the testimony given by me September 28, 2009
at my deposition on March 27 and 28, 2008, and that 13
13 said transcript constitutes atrue and correct record
of the testimony given by me at said deposition except Job No. 41455
14 as| have so indicated on the errata sheets provided 14
herein. 1 5
15
16 16
JOHN BEYER, Ph.D. 17
17
18 18
19 19
20 20
21 21
22 STEWART RICHARDSON & ASSOCIATES
Registered Professional Reporters 22
23 One Indiana Square, Suite 2425 23
Indiangpolis, IN 46204 24
24 (317)237-3773
25 25
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Start start John Beyer

MR KELLEY: Is M. Kelley.

MR SHEVITZ: |s M. Shevitz.

MR HARRI'S: |s here.

MR HARRI'S: |s here.

MR JONES: |s here.

MR HURLEY: Is here.

MS. CELLA: Is here.

MR M XDORF: |s here. Ad STACEUPB STACEUPB

is Ms. Steiner. Burns burns is M. Warren burns.
Test test

test test start start start start test test test
test start start start start test test test test
M. Beyer start start M. Beyer.

THE VI DEOGRAPHER: W are on the record. Here
begi ns the vi deot ape deposition of Dr. John Barry,
bei ng taken by the defendant. Today's date is
March the 27th of 2008, the tinme is 9:21 a.m Note
TPHOEUT buyer. This deposition is being held at
the | aw OFLS of Cohen & Mal ad | ocated at One
I ndi ana Square, Indianapolis, Indiana. This case
is filed in the United States District Court, the
Southern District of Indiana, |Indianapolis
Division. Cause No. 105CV000979SE appr oxi mat e

BIM5. This is the matter in re ready m x antitrust
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1 Q You can ask him the question the next time you talk fibber?
2 tohim. A No. Central Soya, | do remember.
3 Q Didyou to your the Shelby plants PHOET note TO*U Q All right.
4 the Shelby plants? A They -- whichwas agrain facility, | don't recall
5 A Only the Beech Grove plant. where it was located, where where the grain
6 Q Who did you tour the plant with? facility was,
7 A Ithink it was-- it's one of the Haehl brothers. and they were awaiting for another opportunity, if
8 | don't remember the first fame. that came along.
9 Q Richard Haehl? Q Sothey bought it to usefor Central Soyafor ajob
10 A Idon't--asl sad, | don't recdl thefirst at Centrasoya; right? Now you remember that?
11 name. A I'm not sure they bought it for that specific
12 Q Ishe pretty knowledgeable about the ready-mixed purpose. They may have, but | recall.
13  business? Q lsee?
14 A Wadll, the person who led the TAO*UR around the A Fromwhat he said, they bought it because the
15 plant seemed to be knowledgeable about it. availability of that plant at the price that they
16 (A discussion was held off the record.) had to pay for it was agood opportunity.
17 Q Did you seethe portable plant sitting there on the Q So assuminging that his competitors knew that he had a
18 PWRO*E site? portable plant sitting there in Beech Grove, that
19 A Yes would be something they'd have to take into account
20 Q And[NOTE Beech Grove. when they were making bids back then; right?
21 Q Andthat portable plant was ready to go about A Back then meaning.
22  anywhere they wanted to take it; right? Q Sincehehadit.
23 A If they had a profit making opportunity to do so. A During the alleged.
24 Q Didyou discuss with Mr. Haehl the circumstances Q Class period?
25  under which a portable plant would be useful to A Period?
Page 99 Page 101
1 compete with? Q Yes
2 A | remember asking him a question of why they bought A If you would be specific, back then, | don't know
3 aplant, and then didn't use it, because as an what you're talking about.
4  economigt, that's an asset that's not producinging Q Okay. Back whenthey had it. How'sthat?
5 any income. A If they had it then, and if there was no cartel,
6 Q Orhadntusedityet. You mean they bought it and yes, it would would be afactor that various firms who
7 didnt useit, just let it it there? Wasthat would bed bying on a contract contract, large
8  your understanding? contract, would need to take into account.
9 A That'swhat Mr. Haehl, | recall Mr. Haehl telling Q And under those same circumstances, they would have
10 me Andhesadtwo things. One, they were able to take into account that Spurlino was ready,
11  tobuythisplant at avery low cost. | don't know willing and able, based on a portable plant, to
12  what the cost was, but that -- and it wasn't my compete also during the class period.
13  businessto know that anyhow. And secondly, that MR. SHEVITZ: Object toform. Lack of
14 it would give Shelby an opportunity in the future foundation.
15 tohbid on contracts like your 15-story office A Spurlinoisin adifferent situation because heis
16  building in the northwest corner of Boone County. not.
17 Q You have any notes of that conversation? Q Soyour answer isyes or no. Could you answer me
18 A No. yes or no before you go on. | just want to figure
19 Q ldidn'tthink so. | didn't see any in your file out what he's going to do I'm wasting alot of time
20 dither. listening to this guy?
21 A I didn't have any. MR. SHEVITZ: I'mremind of adeposition a
22 Q Soyoudont remember that Mr. Haehl told you that couple WAOEPBGS ago when | had, you derted meto a
23  they had bought thisto do ajob, | believe for rule of law that you devel oped which was you
24  Centra Soya? Hedidn't tell you that or you don't couldn't demand the client answer a question yes or
25  remember that? Or areyou just calling him a no and you're going to let him answer the questions
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THE VI DEOGRAPHER: W are back on record.

This is the beginning of volume No. 2 of the
deposition of Dr. John Beyer, today's date is March
the 28th of TWEUBLT. W're on the record at

9:08 a.m The attorneys nmay state their appearance
again for the record and you nmay begin.

MR KELLEY: Richard Shevitz, Cohen & Mal ad
for the plaintiff class Steiner, Hines mllions and
0 sa,,.

MR BURNS: , for the.

MR, LEVIN: Could had hen and Malad fromthe
plaintiff class, Brian Hurley for Southfield
formerly Prairie, Ed Harris, SPHOR bash in addition
al | Beaver defendants and Ma-Ri -Al -- Curtis Jones
for the Builder's defendants,.

M5. WOODS: For the bids defendants,.

MR. M XDORF: M xdorf for the IM defendants
we al so have Ed Steegnmann on the phone and Paul
Johnson, KHEL KHEL for the IM defendants.

MR, KELLEY: Dan Kelley, IM defendants.

MR. KELLEY: 1Is there anyone el se on the phone
besi des t hose two?

MR, M XDORF: Wiy don't you guys say sonething

just could confirm
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Q And| believe you said that nine of the ten
counties plus two others are in a metropolitan
statistical area. Isthat right?

A Correct. Atleast asl recall from looking at it.

Q Sothere's one county within the ten-county areain
this case that's not in the same metropolitan
statistical area asthe nine others; isthat right?

A Yes. Monroe County is not part of the standard
metropolitan statistical area, and | believe there
are two other counties that are not part -- that
are not -- that arein addition to the other nine
counties.

Q Areyou familiar with the term component economic
area?

A Could you say that again.

Q Areyou familiar with the term component economic
area?

A I'venot seenit. | guess| could infer what it
means. |'ve not seen that term, no.

Q How doesthe bureau of census determine which
countiesto include in ametropalitan statistical
area?

A The bureau -- the bureau -- census bureau has
several techniques or criteriato determine
whether -- how wide the geographic region of the

Page 128
following the price announcements?

A Asof thisdate, no.

MR. KELLEY: Just acouple.

Q Mr. Beyer, when did you get to town?

A Let's see, basketbd | nights, | can defineit --
Tuesday night.

Q When did you send to Mr. Shevitz and Mr. Left
SREUPB the documents that were the return to our
supplementa subpoena?

A Wednesday morning | gave most of the documents to
him, and others came by e-mail that morning, were
aready here.

MR. KELLEY: No further questions.

MR. SHEVITZ: Okay.

THE VIDEOGRAPHER: That completes volume two
of the deposition of Dr. John Beyer, tape 3 of 3,
we're off the record at K-BG 2:09.

O©CoOoO~NOOOOA,WNBE
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metropolitan statistical areais. Part of itis
commuting patterns and that is from census data, so
it changes very infrequently; part of it isfrom
other sources of information that the census bureau
has about economic interaction between the core of
the area, which would be Indianapolis, and the
immediate surroundinging counties and county in the
preferry. There may be avariety of other, but
basicaly it's to decide on the fringe of the area
which of the
counties have a sufficient level of
interaction that they should be incorporated as one
geographic areain looking at various types of
demographic and economic data.
MR. HURLEY: | don't have any other questions.
MS. WOODS: | have one omitted question.

Q Dr. Beyer, your mention of price announcementsin
response to Mr. Harris question reminded me that |
omitted to ask you, have you done any empirical
analysis with respect to any of the transaction
datain this case relative to any of the price
announcements?

A No. And.

Q And so you haven't done any analysis to determine
if there were, in fact, any increasesin prices
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