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Mcd;;p.[mwmmj

{Witoosy nxmo dete Tr.) [page
aumiber]

Discover Finaneial Services et al. v. ¥isa US.A el al., No.
04-CV-07844 Hearing Transcripts

MC Opp. Ex. [exhibit number)
(Hexring [dute] Tv.) [pege
pomiber]

United States v. ¥iza U.S.A. Bse., No. 98 Civ, 7076 Tusl

MC Opp. Ex, [<xibit mumber)

Trangcript

Transceipt ([witoess nemo] [date] DOY Trial
Tt} [page numbex]
mmm v, Fist USA. Inc., No, 91 Civ. 00475 Triat | MC Bx. [exhibit number]

{fwiiness name] fdate)
MountatnWest Trial Tv.) [page
muoba)

BExpest Reporis MC Opp, Ex, [exkibit number]
{Bxpert Nume Report) at [page or
paragraph gunber]

Docoments MC Opp, Bx., [exhibit manber] ot
[bates pin cits or pags cunber)

Discover Motion for Partial Scmmery Judgment

Digeover Br. [page mmbex]

MosterCard’s Motion: for Sermnsry Jodpment

MC 5.J, Br, {pags oumber)

Unleyy otherwise stated, italics in quotstions are vsed to edd exgphedy,




Pursuant to Federal Rule of Civil Procodore 56(c), Defendants MasterCard
Incorporated and MastesCard Intemational Incorporated (collectively, “MasterCard™)
~ Tespectfully subnuit this memorandum in opposition to the motion for partial summery judgment
of Plamntifis Discover Financial Services, DFS Services, L1.C &nd Discover Bank (wliwﬁvdy,
“Discover”).

PRELIMINARY STATEMENT
Shortly after filing this action seeking billions of dollers from MasterCard,

Discover wrgad this Cont to coHaterally estop MasterCard and Visa from litigating issues of
lizbility by adopting its findings from its 2001 decision in United States v, Visa U.S.A. Inc., 163
F. Sopp, 2d 322 (SD.N.Y. 2001). According to Discover, this was simply a case about damages.
This Court rejected Discovet’s argument then, recognizing that Discover’s private action “isn’t
the same litigation™ as the Department of Justice’s (“DOJ”) equitable action end that collateral
estoppel cannot be decided in & “vacgum.” MC Opp. Ex. 1 (Hearing 11/16/04 Tr.) 12-13. The
Court should rejoct Discover's argmnent again. During the last two years, the parties have
engaged inextensive fact and expert discovery, with scores of witnesses being deposed,
including nearly sixty Discoves witnesges, and over 100 miflion pages of documents being
produced. Discover would wrpo the Court to ignore that time and effort on the part of all the
perties in moving for summery judgment based on collateral estoppel on its First Claim For
Relief (*Claim One"), and to estop MasterCard and Visa from litigating cighty-one specific
statements from this Court’s seven-year-old opinion. Discover’s motion should be demied for a
myriad of reasons.

First, Discover’s present action secking monetary demages for & private party

lacks the requixite identity of issues with the govermnent's eaforcement action (ths “DOJ
)|



Action”), which songht only equitable relief As just one wanple, Discover's theary of injary
here iz vestly different from the competitive injury st issue in the DOY Action. Thero, wnlike
hare, the sals focus wias on whethar conmonery wrers lnmed by the slleged ismpact of
MustorCetd"s Conpetilive Progras Pobicy ("CPP”) snd Visa's By-law 2.10(c} on Discover s
and American Bxpress's shility to partner with bk issums, Discover now, howeves, advances
s ncw theory of injury fhat depends in substantial pert upan the CPP's and Brhwz.lqu)'s
offeot on Discover's ability to pertuer with third party seguirers—an lssoe that wes nsither
challenged by the DOJ nor otherwise sdjodicated in the DOJ Action, 2y the Court expressly
ntted, In sddition, significant fseues of causation emd the fmpact, if my, of the C¥P itsalf (not in
cojunclices with By-law 2.10(¢)) oo Discove’s business wers not titigated previously snd aro
ceatral to MusterCard™s Esbility in this case,

Second, koey issuca of Hability upon which Discover now socks estoppol—
inoluding both injury-in-fact to Discover and the cansution of sy such injury, both of which ate
Tequizits clements of Discover's cladms but not of the government’s enforcaad sction—wixe
1wt pecremerily decided in the DOJ Astion snd therafore sstoppel on thoss issies 35 wwaranted
15 3 gudter of fow.

Third, contraxy b Discover’s sseertion that applyiog collatesal estoppel will
“streamling” thess procsedings (Distover Br. 41), the substantizl overlap betwects Samages
jesoas—which indisputably most be litigated hore in fheir entiraty—end Hxbility issues virtoally
asstres that oy eficlencies would be de moinimiy ot beat, In addition, there is gignificant overiep
butwoen Discover's many nowly-assested claios—such 23 monopolization, debit-related, md
Wmnp&éyd&maﬁdwﬂchmhﬁﬂgdﬁﬁﬂy—mdﬂwiuuuw

which Discover secks estoppel. This oveziap further guarantees, ax this Covrt has previously
2



Obscrved, thet colbuteral extuppel will Dot actve judicial cooriomy, MC Opp. Bx, 2 (Hesting
4714005 Tr) 3 {1 find that epplying collstecal estoppel would not promots efficiency. , . .
[Tlhere aro a2 wemiber of edditional claims and legal theories in thix coas that were not befire te
in (e DOY action. Incloding the plaintiffs” clatns relating to monapolics wd the debit cand
watke”),

Forrth, epplying collsteral estoppel bore woukd bo fondmmentally unfair to
MastixCord nod Viss, Whils this Conrt made ity findings in the DOY Action based oo forocasts
a3 10 what the world would ook Hies without By-law 2.10(s} and the CPP, discovory in this case
hes uncovered previonsdy unuvailsble evidence that counters many of this Cowt’s findings on
ixxoes of consumer welfire, product kmovation, end procompetitive justifications, Moreover,
mm}mmmmwmm;mmmampw
nd market deftition advenced by the government and relied vpon by this Comt rons conmter ko
muarkot realitios todzy. Indeed, Michael Katz, the DOI"s econcmist npon whose testimony this
Conxt relied In the DOY Action, kas receafly testified that there may be no merket powerine
two-sided pletform—snch aa & poyment card network—oven if prices arv rising on ope xids of
fhe piatfmm, bocamss thet could simply be svidenos of competition. MasterCard, scoordingly,
should bo able to prescut ity suarket power defense in the correatly-accepted ecouomic
framework. Finally, because isyoss remain to be Bitigated that implicate much of the sums
wﬁmu&uuimhrnﬁchbhmﬁm%ﬁopomﬂd for juror coufusion and
distortion of the record §s Mgh '

Two years of inteose discovery, 25 well as Discover’s 0wn expét reports, has
1illad i tho “vmctn” that the Court wanted sidresyed before making soy Fnsl decision as 1o the

applicebility of collateral cstoppol. As aresult, it is now sbundantly clear that Discover's case is
3



markedly different from the DOJ Action and thet oo judicial ecorotsiss sould be served by
applying collatersl estoppel, Dissover shonld not be permitted to tramsfomm (he equitabls tool of
collaieral estoppel—the primary parposs of widch s to maximize efficiency and judicial
economy—into 4 weapon to bur MasterCard ard Viss from prescating evidenca that directly
contradicts Discover's flywre theorics of linbility and damages. A doctrine based on oquity
eould siot bs ermployed to achicve such an wjust resclt. Accordingly, this Court should dexy
Discover's motion in ity entieety.

STATEMENT OF FACTS
A. TheDOJ Actln

In 1998, the DOJ bronght sm enforcemnent action for oqniteble yeliof alleging that
Vise and MesterCard cach independently violxied Section 1 of the Shermnn Act (1) firough
“governzncs duality,” which allowed members of each nstworX to sit on the board of directors of
vne notwork whils issuing cards on the othes, ead (2) by respectively adopting By-law 2.10(c)
a0 the CPP, which allogedly prokdbites thelr respoviivo membees from issuing osrd oo tho
Amoxioan Express xnd Disoover notworks, See Fisa ULEA, 163 F, Sopp. at 327,

The DOT alleged that Visa wad MustesCard jointly and sopurataly had mackst
power in an afleged general purpose curd network market, mod that they exercisod that power to
yestrain competition tn that markes, a5 well g5 in 20 alloged market for gmers] purpose wodit and
chergs cerds. See MC Opp. Bx. 3 at 841, Tho DOJ did ot allege, however, that Visa mmd
MastecCard conspirod with oech ot in sasotiug By-taw 2.10(e) aod the CPF, whith waro
adopted five yours apart—in 1991 and 1996, respectivly. Rather, fhe DOJ alleped that
MasterCand s0d Vi, each seperately with its respective “goverming banks,” restrained

4



competition through the sdoption of By-law 2.10(t) and CFP. See MC Opp. Ex. 46159
(“Ench of the defendamts, on behalf of and in collsboration with its governing bonks, has
eagzped in a contiming combinetion wid couspiracy .. . ). In addition, the DOJ did not allege
that Visa and MastorCard had rastosined competition s auy poaported debit-rolatod mackets or
that efther Visa or MasterCard bad violxted Section 2 of the Shermen Act.

Following a trial in the svzmmer of 2000, this Cowt beld governance duality of
VmudecuﬂMmmhummmmpdﬂmmﬂumﬁtmdmwdmw
Fisa US A, 163 F, Supp. 2d st 328, Kamu,mucumthcldﬂthyullwz.w(e)mdthoCPP
unlawfolly restained trade. Jd, st 406409, The Cont found that bank issvance of Amedcan
Bxpress and Digcover cards could benefit consamers by incressing prodoct variety md consmmer
chiolos, recogniring tht such casds would conbine the “unique” fextures of bank issuers with
those offered by the American Hxpress and Discover networks. K. 2t 320, A vast majority of
this Cowrt’s opinicn pertainiag specificelly to Discover was predicated on statsments made by
Discover executives themselves. Id at 386-89, 393-94, 396, Indecd, the sole eviderss cited by
thls Court flnt banks would huve bea intesestad in issuing Discover cxrds i the testimony of
Discover’s (10 David Nelms reganding what exeoutives at First USA putportedly seid, Jd, at
186-87. I addifion, hecmuse Discover bad not partuered with sy banks to {ssue Discover cands
at the time of the DOT Axtion, this Court had to prodict what the fmpact on comrpetition wonld be
from bank issuence of Disoover cands. To that end, fhis Oowt kad 1o rely on repeesentations
from Discover executives regarding the network features Discover would maks aveilable to
potontial bank partnees, 22 vt 395-56 {citing MC Opg. Bx. 5 (Nelms 7/7/00 DO3 Trial Tv)
3011).



The Court stayed its judgment peoding sppesl. United Statey v, Vira U SA. Inc.,
No, 58 CIV 7076 (B3J), 2002 WL 638537 (SD:N.Y. Feb. 7, 2002), The Second Circait
sffirencd this Cout’s decinion oo Septamber 17, 2003, see Usdted States v, Viva U.S.A. Inc., 344
F.3d 229, 244 (24 Cir, 2003}, and the Supreme Court denied the defandants” potition
. certiorari on October-4, 2004. Viss and MasterCurd respectively repealed By-law 2,10(c) s
ﬁumwhﬁsm&@y
B.  Discover’s Iuvolvemext In The DOJ Action

‘ Althpugh Discover was not s pasty to the DOJ Acticn, it was active ia the
litigation, and cven moved to intervens fo the procesditgs beosuss Discover contended that the
remedy that the DOJ was seeking in its exfurcement action—€hie eud of govermance duality md
the cEmination of By-layr 2.10(¢) and ths CPR—would likaly meks Discover worss off (han it
was, MC Opp. BEx. § 2t 8. The testimony of Discover’s executives, as woll 23 its comt
submissions, roveals that Discover wes conpemsed that the climivation of By-Isw 2.10(¢) and the
CP?, wifhiout saare, woold burt, not bdp, Discover. See, e.g, MC Opp. Bx. § (Nelms 7/7/00
DOJ Trie! Ty} 3047, 3073 (Discover's CEO testifying that fhe elisination of By-law 2. 1KXc) end
&arwmnﬁ:mxmommms,mmaxmummw
argaing that elimination of By-law 2.10(¢) eud the CFP, while continying to sllow the
enforcersest of othcy rulis, wou!dlih!yhmnmnpeﬁﬁnnmﬂmke!:!lsmva-v‘rmnﬁ); MC
Opp. Bx. 7 &t 21, 53 (Discover Amicos Brief On Remedy; highlighting nogutive effcts Discover
wmldmﬁuifmlynﬂwz.m(c)uﬂﬂwmmm cxplaining that such z renedy
woudd losve Discover “hampered in ity sbility to attract flsind pady issoing banks™ and “severcly
compramised in its ability to bofld tumsaction voloms end merchant scceptance™). Indeed,
Disooves advmitted in its motion to intesvens that if the CEF and By-law 2.10(e) wers climinated,

6



“the low-priced Distovar notwork would continus to be hampered in its shility to grow and,
_indsed, would become the caly oexd ustwork a the market thet could not reaBistically wibact
thirdparty Bsens” MC Opp. Ex. 6 a9, Mieover, during bii deporition in the DOJ Action,
Phillip Parcell, the CBO of Discover”s theo-parent vompany Margan Stauley, was questioned
regaciing the DOY's proposed remedy:
Q. So tho ebifity of Viss.and MastmCard financlal

imtitotions 1o issus Discover Cosds, thiat's the coly
ramedy?

A. That's relovent. That alone will oot meke s
ecanomicaly vieble or allow vs fo pet ths kind
of mardet share and economics that we nsed to
meke the network vishls,
MC Opp. Ex. 3 (Purocll 1/14700 Ty,) J09-10,
C,  Dixcover's Privaie Action
0n0dobé4,2004,&amdqﬂnﬂuwmacnmduﬁuddmwedﬁm
for certiorar! in e DOY Action, Discover cotmenced thix privale sction secking damages,
Discuver’s Secumd Amended Corplaint, which Discover purports to bo predsed oa the DOJ
Action, asserts varions claims against MastwrCard and Viss, Specifivally, Dizcover's First Clatm
Fos Relicf ayaerty that MasterCard sad Visa, “on bebalf of 2ad in colleborativg with their banks,”
mmmmnuhﬂmasmlwmmaahmmeww
purposy cand network services merket flrough the eaforcement of By-law 2.10(c) and the CPP,
end that Discover was injured as a resolt, MC Opp, Ex, 9 ot 37 93-99, While not apparent from
the complaint, Disoover clatms i ity present motion that jts Pirst Cleim Por Relief allogss two
sm&»n&mdﬂmwmﬁndubﬂww%mdmmbmmv:umdm
members. See Discover Br. 43. Unlike the DOY's coforcemeot astion, however, Discover does



ot limit its alicged conspiracies o the nttworks’ "goveming benks,” but rafher sppears to alloge
parllel ponspiracies between each network and jits entive membersiip.
Discover’s Second Cleim Por Relief alloges a conspiracy betwoen the defondants
and their banks to resivein trado in the alleged “relovant markets,” in violation of Section 1,
resulting in hanm to Diseover, MC Opp, Bx, 9 st Y 100-05. The coroplzint hese alleges threo
relevant markets: (1) a genensl pacposs cand notwork services marked; (2) 2 genezal purposc
credit cand market; end (3) & gencesl parposs dobit oard macket, 24, at §Y 75-90; and Discovec's
liabiity and denages vapert Jerry Hansman asseaty a fourth releveant sarket—s genecal parpasc
debsit cant nettwork services market. MC Opp. Bx. 10 (Hausman Report) at Y 60-64.!
Discover’s repuining claims asvert violathons of Section 2 of the Shorman Act.
Speifioally, the Third and Fouth Claims For Relief allegs that Visa monopolized and sttempted
to taowopolizs the relevint markets, snd s Fifth Chim lfsgos & conspirecy t monopolize (e
relevant markets between Visa and MastacCerd. MC Opp. Bx. 9 ut 1§ 106-24.% In the DOY
Action, the government did aot allegs any violstions of Section 2,
As made clear by Profesvor Bisuswmun’s expert report, & key facet of Discuver's
alloged injury is its ergument that By-taor 2.10(c) ind the CPP inhibitod Disouver’s sbility to
imorease its meschant acosptance Sooagh the vse of thind party acquizers, See MC Opp. Bx, 10
(Hwtstann Report) at Y 129-30, 13891, Mm&myofﬁwywumt!iﬁmeddm
}  Discoverdoes not alloge such a market in auy off its complaints, oven though its Second
Amenided Complaint was filed less than two months prior to the date on which Discover
served Professor Hrzosouns sxpert report.

2 Disoverariginally asserted meaopoly maintenance end sttempt to monopolize cleims
SEvund oy s e gt Mo o e Yol ot M Cord ke

roquisile marke! share in my alleged telovant market to sostsin soch claims, MC Opp.
Bx.}2atd,




the DOJ Action—or was any discovery taken on this issue during those proceedings—Discover
is secking approximately $6 billion in damages related to its inability to partner with third party
acquirers.

This Court earlier denied without prejudice Discover’s request for collateral
estoppel on the basis that no judicial efficiency would result in light of, among other things,
Discover’s newly asserted claims, including its Section 2 allegations and its claims related to
debit:

“The principal virtue of collateral estoppel of course is efficiency

and judicial economy. At this stage of the Litigation, I find that

applying collateral estoppel would not promote efficiency. . ..

[There are a number of additional claims and legal theories in this

case that were not before me in the DOJ action. Including the

plaintiffs’ claims relating to monopolies and the debit card

market.”

MC Opp. Ex. 2 (Hearing 4/14/05 Tr.) 3
D. New Developments Since the DOJ Action

After the Court’s denial of Discover’s initial request for collateral estoppel in
2005, the parties have engeaged in extensive discovery. Discover alone has produced more than
30 miltion pages of documents (in contrast to the tens of thousands it produced in the DOJ
Action). MasterCard has produced more than 14 million pages of documents. Approximately

sixty Discover witnesses have provided deposition testimony (in contrast to the nine Discover

Discover is claiming $1.1 billion in damages for cost savings Discover would have
purportedly achicved as a result of working with third party acquiters, $2 billion in
damages related to incremental spend on Discover’s proprietary cards that would have
resulted from increased acceptance due in part to the use of third party acquirers, and
over $2.8 billion in damages related to Discover’s third party credit and debit card
issuance programs, where it is assumed that the third party credit and debit issuance
would be robust and profitable because merchant acceptance will improve as a result of
working with third party acquirers, MC Opp. Ex. 10 (Hausman Report) at §258.

9



exocokives that testified in the DOY Action). I addition, neacly 100 third party banks produced
voluninous documentary and tostimanial svidence (Sepositions fromt over 100 bank
represendatives and more then 1.5 witlion docements). Much of this new evideios, which was
uturnilsbls during the DOJ Action, reveals that in the world withont By-law 2.10(¢) sod the
CPP, Disoover is msble 60 compete sutvesxfally for issaees due to its inability to offer a
compelling value proposition. Moreoves, the new evidencs roveals dnl

REDACTED
The

evidence fisther conficma that the new hankdssued Dizcover cands ere virtually idetical to the

thistsards of credit card prodocts already in the marketplzce.
As g regult of Discover's lack of value proposition, since October- 2004 Discover
s partuered with caly s handfol of banks o issos cards on fhe Discover ncwork, Of those

partuerships,

REDACTED
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In eddition, discovery has elicited new testitatay from Disoover exocutivesy-—es
well as from Discovee's liabitity and damages expert Professor Hausrnan—that Maste:Card's
CFP caused Discover ao Incremental hany beyond that being slreedy covsed by Visa's By-taw
2.10(s). As just oue example, Discover's corrent CEQ David Nelms conoeded during his 2007
deposition that prior to the enactment of the CPP, banks wee sffectively “blocked” from issuing
cawds oy the Discover uetwork:

'y my mudesstanding that—that even bofre 1996, given the
probibition that Visa bad znd the prospect that—the fict that afl the
membery were ixsping Vive and MasterCmed, and thet at any time
MistaCerd conld pass sach 8 prohibition . . . that xsuecs wero
biocked from lsaing cands of any type on our network,

MC Opp. Bx. 13 (Nolms 5/15/07 Tr.) 38. And Professor Hoasman made it sbundantly clear
during kix deposition that he agreed:

Q. Aad, Dt. Hensman, have yon xtiempted
based on yourreview of the reovsd to guamtify
in ey way whst issuance there world have been
w&mzw(o)whcﬁeumdw

A. Inmy view, if only Z,10({e) had been
in offect, and everything elso remeint
consiant, in ofher words you have duality and
all, T think that Discover probably wounld not
have had eny sipmificant zmount of third party
issoance. In other words, 2.10(e} By itself was
sfficient it my view fo pretty asech stop .

MC Opp. Ex. 17 (Heusman 1/26508 Tr.) 316-.!7.
. .

{Q) [DJid you sk [Discover] for sy
ovidencs from Discover or otherwise of what, if
way, offect 2.10{c) alone had on Discover’s
busincas—Discoves’s sbility to do third party
issuance?

1



A, Yos, 1413 ask thal, and sy mamory of
the documents | saw was that if there kad only
been 2.10(e) prior to 1996, for instrmce, that
the vizw was that Discover could nat do third
Parly lssuing, wrd the loxs of thore volumer
alvo qffected the merokant Geosptance gog ax I
discussed yeyierday.
. =t 313, Notably, the impect, if sny, of MaxtecCanl’s CFP by iteelf on Discover wes never
Iitiguted during € DOJ Action.
Moregver, new evidence supports MasterCurd’s free-riding justification for the

adoption of the CPP,

Finally, sinve the DOJ Action, tere bave bem significant developments in tha
econcmic Hiterabare survwading two-sided markets, sach xs pyyment card marksts, and how
ket power should be assessed in such markets, See, e.g, MC Opp. Bx. 19 (James 11/8/07 Tr.)
32-33; MC Opp. Bx, 20. These dovelopmentx, acknowledged ay well by the DOJ's and
mw;mm,bmwmmkcmmwmmﬁmmw
Action. Developmenty in the paymenty induatry since the DOY Action reveal tht this Court's
susket dufinition wnalysis also should be revisited. '

12



E.  Discover's Presmt Motion

Discover's present motion Tequests that this Conrt estup MastizCard and Visa
froun litigading certein fswues or: e basis of thig Conrt'y dosision in the DOY Action tad requests
st fhe Court grant pestial scommary fudgment on the lizbility portions of its First Claim For
Relicf of its Seoond Amended Complsint oa thet basis,

ARGUMYRT ‘

MMeﬂn)ﬂhPMmﬁmmWMis
wopuoalywhmﬁepludimmlnﬁmuﬂxm"&uuhmmnﬁn;iuueummymdd
fact and thet the moving perty is sntifled to x jodgment &s 2 maiter of law,” Fed, R, Civ. P,
56(c). Aputymovmgforau;lmlqrjndgmenthn“ﬂmbmﬂm of showing the shsence of &
gecnzine issue s to any mateial firt, and fix theso purposes the material it lodged nmst be
viswed in the light most fivorsble to the opposing party.” Adickesv. SH Kresy & Co., 398 U8,
144, 157 (1970).

Collateyn} estoppel is an equitabls doctrine that shonld be epplied “only whea the
sligmment of the pertics wnd the logal sod fustosl issues reised warrent it Copeland v. Merrill
Eymch & Co., Bre., 47F.3 1415, 1423 (Sth Cir. 1995) (aatermal citations omitted). Application
of ths collateral extoppel doctrine, "Ss nof a nustter of right hut rathar a matier in which ths trial
Joign has broad discretlon” Selectron, Jng, v. dm, Tel & Tel Co., 557 ¥, Supp. 856, 860 (D.
Or. 1984) (citing Parklans Hoslery Co. v. Shere, 439 U.5. 322, 331 (1979)). This is bocause the
doctring is “detaled, diffioult, sod potetially dangerous™ Jaok Faucstt Assocs,, Ine. v, A, Tel
& Tel. Co., 744 F.2d 118, 124 (D.C. Ci. 19B4). Moroovez, the use of gffsnsive collsteral
estoppel is particulady dangesous, and fe surowly siscumscribed, beosuse it oan producs
Mextracndinarily harsh and wciir yevalty,* eosliine exors ftom previous cases, and “may havo a

13



and falr spportwnity fov Ktipation in the pricr proceading; md 4) the issus provicwly litigated
‘'wes necessary 10 gapport 8 valid and final judgment on the rerits. Sec.e.g.,?mdbw-v.Naﬂ
Geographic Butors. inc., 409 F.3d 26, 37 (24 Clr. 2005) (setting forth sbove requirements *jn
order for a plaintify to ber s defeadm fom litigating m iswe on collsteral estoppel groonds™).
As the party seeking to invoke collateral estoppel, Discover bears the burden of demonstrating
“with olarity and certainty” cach clement, Postlewaite v. McGrow i, Inc., 333 ¥.3d 42, 49 (24
Clr, 2003).

Mesting theve four clemcots, however, dove not mandate the graut of collateral
estoppel; it is mercly a threshold, Becsose collateral estoppel i an equitable doctring, courts will
mmﬁﬂib“wwﬁhpnﬁhdm“ifﬁwmnqtmm
tinl officimcy. Ses, e.g., Bear, Stearny & Co, w. 1109350 Ontario, Inc., 409 F.3d 87, 91 (24 Cir.
2005) ("This comt has bosn carefol to asvare thet collateral estappel is not employed wikisly.");
Remington Rand Corp., 58 F.33 at 1486 ("But the disovetion [to emplayoﬂ’mﬁwwlmlaml
estoppel] has Bmity; unfuir use of a prios determination against 8 subsequant Ktigant should not
bo permaitted th atand,™); Tri-Ex Bnters,, Ine, v. Morgan Guar. Trust Co., S95 F. Sopp. 1,7
{SDN.Y. 1982) (“If Sor auy reason it wonld bounfair to a defondant to bind him by ¢ prior
finding, ths oot shonld not allow the vse of offeosive collateral sstoppel.™). Indoed, when it
mﬂmizdthcuwduﬁ'ﬂﬁiwwmd,ﬂnmemmq;mﬂysWM“n
tria] judgo should not sllow the use of offensivs collatesal cstoppel” if its spplication “would bo
wnfuirio a defendabt™ Parkiane Hoxlery, 439 U.8, &t 331; sa also Jack Foucett Assoes., 144
F.2d st 125 (*Where offcnsive estoppel is involved, the slement of *faimess’ gains special
iimpartaoe.) Thus, even if Discover could satisfy the oflce prevequisites for fivoking collatars]

15



dovestating impact on a civil Htigant’s constitutionsl Tight to & jovy trinl.” Remington Rand Corp,
v. dauterdam-Rotterders Bank, N.V., 68 B.3d 1478, 1486 (2d Cir, 1995); se¢ also SEC'v,
Monzrek Funding Corp., 192 F34.295, 303-04 (24 Cir, 1959} (A risk of offcusivo collatarel
estoppal is “pernanent encapsalation of & wrong vesult™k Chartier v, Afarlin Mgmt., 202 ¥.3d
B9, 94 (24 Cir. 2000) (*{S}inoe tha docirine of vollateral extoppel poses & danger of placing
texminstion of the Litigation ahead of the cosrect Tosult, it is navrawly applicd™); Johnson v. -
Watking, 101 F.3d 792, 795 (2d Cir. 1956) (sume); ses also 18 Charley Alan Wright ot al,
Foderal Practice and Procedure, § 4416, f 398 (2d ed. 2002) (“The dangers ofissus preclusion
wwe 2 apparent 23 ifs viriues. Tho vetral dmmger lies tn the skopls bt dovastating fact thef the
first litignted determrinafion of an issas zuay be wrong. Tha sisk of exror rons fir beyond the
peopaxition that wuoxt matters in olvil Gtigation are determined according to the preponderance of
the evidence.”} (citing Morngrch Funding Corp., 192 F.3d st 303-04).

. As tis Cowt has recognizad, “fJhe principal virtue of collsteral estoppel of
courss iz efficlency and jedicls] economy.” MC Opp. Ex. 2 (Hewring 4144)5 Tv.) 3-4; see also
Selectrom, 587 F. Sspp. at 860 ("The praposs of tuw collaters] estoppel doctring i to mve judicial -
and adversariol resources.™) (dting Parklane Hosiary, 439 U S. et 326), Where efficiency will
20t b sexved, cousts have routinely declined to spply collateral vetoppel. Sse, .g., Momarok
Punding Corp., 192 F.36 at 304 (“When the efficiency rationale for collateral estoppel s . ..
courts have uadarstandsbly doclinad to apply the dociring.”).

At tha district court's discretion, a defoodant may be collaterally estopped flom
rolitigating the szme issuce decided in an carlier proceeding culy if the party seeking preclusion
shows cech of the following provequisites: 1) he issues in both proceadings are Kentical; 2) the

isw0 i o pricx proceoding was sctaally ifpated asd setually decldod; 3) tere was a foll
14



estoppel, preclusion wonld be insppropriato if'its application “would be unfulr” i MasterCard
and Viss,

Morcover, dovbls bout appfication of collateral exoppel should be reeclved
againgt s nss, Ses, ¢.g., Withowski v. Welch, 173 F3d 192, 206 (3d Cir, 1959) (*[D]oubls sbout
[ooliatera! extoppet’s] xpphcation should usnally be resolved against its use”™); Exreks Fed. Sav.
& Loan Ass'nv. Am Cas, Co,, 873 F.24 229, 233 (9th Cir. 1989) (“Collatural cstoppel is
foappropriate if fhere is any oubt ay to whether am issoe wes astoally Btigted ia & prios
proceeding”); O'Reilly v. County Bd. of Appeals, 900 F.28 789, 792 (Ath Cir. 1990) (bolding thet
“[a}bsent  clear ideukity of isses™ bolwoen prior sction and the present suit, collsteral extoppel
st be demied).

L DISCOVER'S PRIVATE ACTION LACKS THENTITY OF KXY J55UEs Wira Tag DOJ
ACTION ANDINCLUDES IS50ES THAT HAVENOT BEen LITIGATED

Refirring to this Court'y siatmnents in the DOT Astion, Discover uses the pheass
“{his Court slready detesmined™ (or samo varistion fhereaf) thirty-six times in its motion for
yamary fudgment, implying in every iustrnce fhest collaterel witoppel must spply beczuse the
Key lsvnes are identical in both sctions. The slmple fuct is et they aromot. As this Conrt has
obscrved, fids case “isn’t the ssms Jitigation” as the Govemnment”s equitable action, and
collstaral estoppel cxrmot bo dreidod 2 a “vacum.™ MC Opp. Ex, ) (Hearing 11/16/04 Tr) 12-
13,

The Second Cirouit has comseled thet “fujse of collateral estoppe] urnst be
omﬁmdmimuﬁmswhwﬂbmd:mniwdimhamd:d:i:idmﬁsdhaﬂrmwﬂh
that doeided in the first proceeding sud whevs the coutrolliug facts and applizabls Jogal rules
ramain wchenped,™ Faulkner, 409 F.3d 5t 37 (quoting Cowsn ' v. Siemen, 333 1.8, 591, 599-
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500 (1948)); see alro O'Rellly, 900 F.24 st 792 (olding Giat “[sfbeent a clear idmbity of issuce”
botwon: the peiot action and the prosent suit, collateral estoppel mst be deniod.),

o tho presextt astion, Discover wrges this Court to find thet its Claim Ons Is
“Sdentical™ 10 the eqitabls cause of action esertad by the goverment in the DOJ Action.
Discover Br, 1, 30, Despits Discovar’s careful aitawmpts to mimic the langesgs of the DOY's
complaiut in e undertying Migation, the clabms are very differant. Moreovet, Discover is
aesesting & myriad of ofer slxims in this action fat wre ciosely sdertwined with Claim One, 20d
which further demonsirate the Izck of idontity in the two cases.

A.  The Competifive Injury At Ysvae I The DOY Action Is Wholly Different
From Ths “Tajury” Alleged By Discover In Its Private Action For Dumages

Unlike the DOJ, Discover must prove that it has suffered imjory-in-fict that was
proximately cansed by anticompetitive condoot ettributable 1o MasterCerd xnd Visa, See Bive
Trex Hotels Inv,, (Canada), Lid. v, Starwood Hotels & Resorts Worldwide, Inc., 368 F.3d 212,
220 (2d Cir. 2004) (to eslublish sntitrost injury, 8 private tigent must “prove. . . ‘igw]y] i its
business or property’ by reason of the violation . . , [and that] the violution was at [east & material
cause of tho plaintifPs injury™) (Quoting Bokack Corp, v. Jows Beef Procesyors, Inc., 715 F.24
703, 710-11 (24 Cir, 1983)); Argur Inc. v. Kastuan Kodak Co., 801 F.2d 38, 41 (2d Cir. 1986)
{affisming gract of summary judgment fix defoadant in artitrust suit becanse "lack of cansation
in fact is fatgl to the merits of any antitrost claim™), Relying on vasious statementy regusding
fnfury o competition found in the Court's opluion in fhe DOJ Action, Discover seeks estoppel on
the issoe of its alleged infury, Specifically, Discover asserts that this Cowri’s statemeonts
regarding the competitive impact of By-aw 2.10(c) sud the CPP on Discover’s and American
Express’s sbility o pastuer with banks §s tettamouzt to s finding of ijury to Discover, Discover

17



Br. 47-52. Discover’s contention misses the mark, however, since the injury to competition
found by this Court is vastly different from the injury Discover alleges it suffered as a result of
By-Law 2.10(¢) and the CPP.*

Discover’s current theory of injury is based on its claim that the CPP and By-law
2.10(e) caused Discover injury by preventing it from partnering with third party acquirers (in
addition to third party issuers), which limited its ability to achieve merchant acceptance parity
with MasterCard and Visa. MasterCard S.J. Br. 36-37 (citing MC Opp. Ex. 10 (Hausman
Report) at 1] 179, 186, 188, 192, 194 & MC Opp. Ex. 22 (Hausman Rebuttal Report) at §] 230-
35, 238-48, 297-301. Indeed, third party acquiring damages are so central to Discover’s theory
of injury that Discover’s Liability and damages expert testified that he did not even consider a
damages model that did not include damages tied to third party acquiring. MC Opp. Ex. 17
(Hausman 1/26/08 Tr.) 317-18 (Q. Okay. And I’'m correct, then, that you have no damages
analysis that provides what damages Discover would have suffered if it did not in the but for
wotld pursoe third party acquiring, correct? . .. A. Yes, I have not considered a situation in
which third party acquiring does not take place.”). Based on this theory of injury, Discover is
seeking approximately $6 billion in damages. Specifically, Discover is seeking $1.1 billion in
damages for cost savings Discover would have purportedly achieved as a result of working with
third party acquirers, $2 billion in damages related to incremental spend on Discover’s
proprietary cards that would have resulted from increased acceptance due in part to the use of

third party acquirers, and over $2.8 billion in damages related to Discover’s third party credit and

Discover is not entitled to estoppel on any findings that can be construed as findings of
injury to Discover for the additional reason that such findings were not necessary to this
Court’s final judgment. See Section I1.B infra.
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debit cend isvomce progosms REDACTED MC Opp.
Bx. 10 (Flauxman Report) 1 7Y 184-207, 258, Andyet, the effect of By-lew 2.10(c) and the CEP
on thio now-slloged thind party scquiting plsas of Discover way 7ot before tis Cowrt b the DOJ
mem,m&wwmmmwmmwmyhﬁwdmm
its purported lack of fhird party scquiring, Indoed, thix Cowst ade it explicitly clear that sny -
prohibitions en third party soquiring ‘were not at issve and were not litigetod in the DOJ Action:
“[T]ks Government naver sttzwmpted to prove that Defendants’ merchant ocquiring rules wers
unticompetitive, 1064 , . . thero Is 7o svidence in fie record to support the rupos] of MasterCard's
CPP lnsofir as i applies to soquirers”” United States v, Visa US4, Int., 183 F, Supp. 24 613,
619 (SDXLY, 2001). Nor wa uny discovery taken on the lssne of whether there 1y & visble link
between Discover's ability to work wifh fivd ety fners and its sbility to eater info
perincrships with thin party scquirers. MasterCard is entitied to litigats this critice) imd coutyal
component of Discover's dloged infocy, which was 2ot liigated in the DOJ Action,

Dixcover's theary of njory vnder Claim One tlso fncludes allcgations of tajury to
Dizcover’s dsbit buainess, Axide frors Discover’y new el regarding the direct fmpact of By-
v 2. 1(e) o Discover'y ebility o partoer with banks t issoo Sobit Gards, Disvover mzistiios
that ths CPP—which does not epply to debit card programs—nonethless impasted Discover’s
sbility to fmplement & debit platform * Specifically, Discovor claims that the CPP frjured
Discover’s debit businass by fmprding Discover's shility to increass its relevance through third

' ThoCPP does not mpply to competing dabit card programs. Ses MC Opp. Bx. 23 at DOJ-
MC95-0585214; MC Opp. Eix. 24 st MCAD 000221097, Discover doos not dispute this
point, snd indeed, Discover’s damages and lisbility expert concedes it. MC Opp. Ex. 17

12808 Tr.) 735 (“Q.  And you don't have—erwd it's your understending that
CPP did not Hlock Discover from access to DDA scconnts for signature debit? A, Yes.
.. Ty memory is that 210(e) hud a prohibition, bat that CPP did mot.™).
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party issuance, Sex MC Opp. Bx, 23 (Eistirmzn Rebuttal Report) 217291, This type of infury
wa 3ot before the Coust in the DOT Action snd finther underscores fhe difference betwoen the
statzmenty veganding infury made by this Court and those advanoed by Disoover here.

Puther, the “finding” with respect to debit cards in the DOJ Action—that the
allepnd exclosionary rales collectively foreclvsed Discover from competing ko offer offiline
debit cards (see Discover Br, 4%)—is illustrativy of why it would bo insppropdate to prockads
MesterCard from litigating the iseos of fjury to Discover, The issue of sotual harm to Discover
by MasterCand alone was xot at fsme i the DOJ Action: the Court mads no fadings and there
i no geidence that MasterCard ywevented wny benk fiom iseuing debit cards o 2 compating
votwork, Thus, to preokuds MasterCard fom litigating fhe jssoe of injury io Discover is patently
‘wafisir whexe the thoory of cuusation slso fnchudes haem to s debit business—en fuyos acither
Jitigated uor decided in the DOJ Action.

Mareover, the injary found by s Court did not eacompess the type of injury that
Discover must domonstrats heres that fhe CPP actaalty preveated Discover from entering into
" third pety issaing rolaticesships, Specificatly, Discover must provs that its velue proposition to
Saamore would have actunlly ensbied it t Riéract iwance partrers—a very different question than
fhat faced by this Coort in the DOY Action. In o DOS Action, the Cowt did not need to snd did
not make apy findings ag to whether or not Discover sctudly wonld have offered something of
MubMWMMM&,MM@dWMWW&b%WW
based on the possibility that Discover might bo sble to offer a valueble deal to issocs, Heww,
whire Discover most prove injary-in-fuct, it hxs to prove that thers would have besa some deals
bmbﬁﬂ;hbih:yudﬂ:tbm:wmﬂdkwuﬂwdmmmmyhm Io shozt, the

theary of hum to competition on which the DOJ Action rested iy 2ot idoutical to the injury-in-
20



fact that Discover rrust prove here. Allowing Discover to side-atep ity borden to establish infory-
invfact (L., that 3t wonld Torve offered sufficient valvs to sume banks to indacs them to enter into
third party isgtmnos deals) i unfidr where new evidence produced in this caso yoveals that
Discover would bave been unshle to atiract s sigiificant muzber of issuers duo to its inferior
coopomic offerings xnd its uawitlingness to provids key network featarcs to its bank pertoors.
See, e.g., MC Opp. Ex. 25 (Oster Discover Report) at 36-39 (Discover"s appoal to issuing banks
was Hemited by its insbility to offer competitive iterchange), MC Opp, Ex. 26 (Hall Discover
Repoet) at 25-26 (Discover wonld 1ot huvs beea sble bo enter into third perly issuing contracts
withont offering higher interchangs or ofier benafits); MC Opp, Ex, 27 (Hubbard Report) 21 Yy
32-35 (Discover Network docs not offer third party issoar “amgque” featares); MC Opp. Ex. 14
{Hochschild 6/4/07 Tr.) 7)-73

REDACTED

B, The Ywe Of The CPF*s Yudependeat Cuussl Effect On Auy Harm To
Discover Wxs Not Litigated Fn The DOJ Action

In the sbeonoo of & fisding of m Inter-association conspiracy betiwoen MisterCard
and Visa, Discover must prove thit the CPP lndependently ceansed Disoover injury in order to
colloct awy demages from MasterCard, Ses, a.g., Intimate Bookshop, Inc. v. Burnes & Nobls,
Ine., No. 98 Civ, 5564 (WHP), 2003 WL 22251312, at *8 oS (S.D.N.Y. Sopt. 30, 2003)
(grenting sunymary judpment for defendants 2od critickdng plaintiff's desages modol for “not
oven try{ing] ko disaggregate the effsct and coutribution of cach difandart’s wlrwhnl conduct lo
{plaintif"s] alloged injury trough my expert wibwss™); Universal Amusements Co., fnc. v. Gen.
Cinema Corp. of Texas, uz., 635 F. Supp. 1505, 1526 (3.D. Tex. 1985) {fxding insuficient
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mmmmwwmmmmmampmmmmm
defendents “left the fury 2o reasonable or principled wey to adjust the damags epount ifit so
found oy dafendants inuocant, the modet cowld not support s jury sward™).

Here, Discover alleges that bot-for By-low 2.10{e) and the CPP, it wiuld have
Parinered with banks 1o ixsne Discover canls m eaxly as 1995, MCOpp.E!.lD@Mﬂ
Repart) wi § 154 (“{¥]Jt is roasonzhls to comclode thut i the bot-for world Discover would kave
Mmmmmmmépwmmwmmm
on the network would have occurred by 1995™); see also i, 81192, While By-law 2,10(c)—
whick was eaacted in 1991—was n effoct af thet tims, the CPP wes not boplemented woti] 1996.
Thus, 8 critical issus of camsation in this case that was not resent during the DOJ Action is what
incyeznental irapact, if mry, Go CPP hed o Discover’s ability to partner with bauks to {ssoe
Discovervards. While this issoo was not before thie Contt in the vnderlying litigation, nawcrous
Discover exocutives, 2t well 15 Discover™s Hability and dunages expert, have concoded that
Discover’s ability o partuer with bariks to izsno credit cardy was foreclosed by By-lsw 2.10(s)
and that tho CPP hud o incramenta] frupact va Discover’s ebility to do fhird party issoance, See,
.2, MC Opp. Ex. 13 (Nelms 5/15/07 T¢.) 38; MC Opp. Ex. 28 (Purcell 5/2347 Tx.} 306; MC
Opp. Bx. 17 (Havsmen 1/25/08 Tx.) 313, 316-17; MCEh!p Bx_ 17 (Hansman 1/28/08 Tr.) 740,
‘T, the crucial iswus of whether MasterCerd slons ceused Discover eny injiry remains o be
Titigated rod sy preclusion on the issio of cansation of injury sttribotablo to MastarCard's
conduct is mnwarcmoted.



C.  Dixcover Allapss Dilferent Conspiracies fn This Action Than Thoss Allsged
In The DOJ Attion

In-additinn to Discover’s naw clairns segarding intor-assoviotion oongpiracics
between MastesCard and Visa. that menst be Eitipated fn their entirety in this cass,® Discover seeks
coliatol estoppel on the basls that thiy Coat found “two paraile] intra-3ssocistion conspiracics”
in the DOY Action, Discovex Br, 2, 37. However, this Conet wes not asked and did not consider
whethar thers were puratiel conspirscins betwoen MasterCard and each of its membess and Visa
and eack of its membors. As evidenced io the DOJ's nompleint, the DOY alleged anly a
combination and conspiracy betwreen MasterCard eud its governing backs (and & sivailsr
conspioacy betwomn Visa and ity governing berks). MC Opp. Ex. 4 at 1] 15560, Discover,
however, alloges 2 combination and conspirscy between “dofendants xnd certein of their benis,”
which appears, besod on Discover's Second Amended Complaizt, 1o includo aff of MasterCard’y
raeobers; “Defondats, on bebalf of and in collaberation with their banks, have emgeged ina
contiming comhination end compirecy . . , ¥, MC Opp, Bx. 9 at 94, The digtinction—which
Discover comepisucusly glosses over in its brief—is crition! boomss MasterCerd expects
Discover to rely on the overlsp in Viss and MusterCerd membersbip to establish its claim of £
oorspiracy betwren MasterCand and Visa, Becanse Discover's conspiracy allegation is broader
thrm snd not identica to that alleged by the DOY, Visa and MasterCard most be xfforded the
opportunity to litigate the pararmeticrs of Discover’s wlisged “parallel intra-2ssocistion”
conspiracics,

¥ Astho Court expresaly noted in the DOJ Actlon, “TtJbe Complaint does zot allege a
vonzpiracy betwoen the two sssocistions. Viva US4, 163 F, Supp. 2d et 347.
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D. Discover Seeks Estoppel On Liability Issues Bearing Directly On Its Project
Explorer Damages Theory, Which Was Also Not Litigated In the DOJ Action

While Discover does not mention the effect of collateral estoppel on its alternative
damages theory based on the failed joint venture between Discover and Citibank (*Project
Bxplorex”), a grant of estoppel on Claim One would effectively bar MasterCard from litigating
liability issues as to this theory. Under the Project Explorer theory, Discover is seeking
alﬁproximately $2.9 billion in damages. However, the DOJ Action did not involve any allegation
regarding the effect, if any, of the CPP or By-law 2.10(¢) on Project Explorer, or any anti- or
pro-competitive effects that the CPP or By-law 2.10(e) might have with respect to it.
Accordingly, the Court did not decide any liability issues in the context of Project Explorer, and
thus collateral estoppel on Claim One should be denied on that basis as well.

E. The Time Period At Xssue In The DOJ Action Is Not Identical To The Period
Relevant To Discover’s Private Action

Discover’s private action lacks the requisite identity of issues with the DOJ
Action for the additional reason that Discover is seeking collateral estoppel through October
2004 (when the Court’s final judgment became effective), even though the record closed in the
DOJ Action four years earlier in 2000, To take facts decided based on evidence from one time
period and to use them to preclude lifigation of similar facts from a different time period would
be a plain violation of the “identity” component of the collateral estoppel doctrine. Discover
contends that Visa and MasterCard bear the burden of proving that collateral estoppel should not
apply. Id. at 33-34. Discover’s argument is meritless.

Collateral estoppel may be applied only to facts extant in the time period at issue
in the prior action. See, e.g., Pool Water Prods. v, Olin Corp., 258 F.3d 1024, 1032 (9th Cir.
2001) (denying motion to apply findings from FTC action to private antitrust suit in part because
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“the tiue peciod at ixms here is different fom the period of issns in the FTC proceeding™); It 7
Shoe Mack, Corp. v. Unized Shoa Muck, Corp., 315 F.2d 449, 456-57 (15t Cir. 1963) (“In the
Governzoent case, the development of the ovidential complex tevinsted in June, 1951 aod so far
a5 the findings anud th decros s concaeoed, they cn speak 0o Ixter then this date™; Oberwets
Dairy, Ine. v. Axsoc. Mitk Producers, Inc., 553 F. Supp. 962, 966 (N.D.I, 1982) (bolding that
atty collaters] estopped effoct naut be limited to time perod of pricr sction). Becenss “the
vithnsts judgmeat rolntes only bo the pariod enbraced by the evidence adduced at tria),” findings
contxined in that jodgment “{caninot refiect 8 comperitive sitoation subseguant [to fis trial), clsc
thesy woald be gromnded on speculation, tot evidence.” Znt7 Soe Mach, Corp., 315.7.23 st 456-
57.

In urder to wpply collatecal estoppel 10 & time period other than thed et issuz in the
prior tase, Discover huy the banden of proving thet the conditions that existed at the thms of the
DO trial continued to exlst in the subseqeent time period. See Dracos v. Hellonic Lines, 14,
762 .24 348, 353 (4th Cl. 1985) ("Unless it i shown that the condition foomd xt & first trial iy
% permanent &3 o be tniikely to be distorbed, than we tink offensive collatere) estoppel may
Dot bo nsed with rospoct to that condiion wnlesy itbe shown that the Sacts upon which the
cendition wey based coutinged to exist.”). Whils some avthority soggests that the burden may be
placed on tho party socking to defeat estoppel where the difference in time periods is de minimiy,
ses South Boston Allied War Veteruey Cownil v, City of Boston, 875 F. Supp. 891, 90%-10 (0,
Mazs, 1995) (“Ordinarily, the perty usserting collatera! estoppel bears tha burdon of
demonstrating that ol the Tequisite dlemauts ara prosat , . . . ‘Where, as hers, . . the period
between, the two cascs is short, the burden of proving that collateral sstoppel does ot defeat 8
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- claim may be placed on the plaiatiiF™); such chcumstances olearly do not apply where, ey hevs,
newdy fiur years trazpired in  highly complex and evoluing indnstry,”

I ssition, Discover sxgnes that collsteral extoppal shovld apply through October
thmﬂmmMmmmmw@w Discover Br.
§-10, 24, 53-54, ‘The srgnment is nothing more than a pisy on words and ignores Discover's
own posifion in this cave.

First, Diycover mischamotezizes the “statnx quo™ that wus being preserved. While
fhe CPP and By-lsw 2.10(c) were laft in place daring the stay, the “statns quo” pressrved oould
not and did not froeze the competitive md coonomis dynemics of the payments industry, During
the years that the stay was in offect, the payments indnstry continoad to evolve md enderwent 2
wumber of chanpes, which represenst now factory that beer on the question of MasterCard”s wd
Vise’s ability to heem cropolition or competitors diring that pezind, Indecd, with respect to
peymeats industry dynamics, Discover's Hability md damages expest Profbssor Flausman opinies
at Jangtk that the performance of Discover’s sotusl world Gird pesty lssuancee programs ere not

T ‘The mthosity cited by Discover dovs not kokd ofherwiss. Ske GAF Corp, v. Bastourt
Xadak Co., 519 F, Supp, 1203, 1214 (S.DN.Y. 1981) (finding the! ax approximately six
month period “would nol likely cxuse 3 jury to find different market definitions or ressh
different conclusions as to , . . macket power,” where only oiarket power and maket
dofinition-—but rof injury—were 2t issue); Harrington Haley LLP v. Nusmeg Ins. Ce., 39
F. Supp. 2d 403, 407 (S.DN.Y. 1959) (applying = prioe fhudfing that certsin Ingal fecs
ware ureasonsble 10 immediately subscqoent time pariod unless plaindiff could establish
“matexisl differetices between the facton: infirming the uxsessment of reasonsblencss in
tho pevind ot isvas , . , compared with ths slightly carlier period at fssuc before™), See
also Ramailo Brox, Prirting, Inc. v. 51 Dis, Inc, 490 F 34 85, 87-92 (It Cir. 2007)
("Ramallo I*) {applying findings from prior action mvolving same partios where
approximately eight montis tnmspired between the June 2005 judgraent in the prios
action send the event that contitated the causs of sction in the second litigation, which
ocaired in Februsry 2006)%; Ramallo Bros. Printing, Inc. v. El Dia, Inc., 392 F, Supp. 24

118, 118 (D.P.R. 2005) ("Rexuallo I} (indicating that judgmient was eutered i the prior
cuss in June 2005),
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B aocurits woxy for the bat-for world becanse of significant changea that bave ocomred in the
paymenis indostry. MC Opp. . 10 (Hiosmmn Report) at 1Y 174, 177, Although it is
MastarCard's position that Discover's actual parformance ts ths best proy fa the record for the
but-for world, Proftssor Hanzman is cocrect fusofar as bs opines that industry conditians have
20t rermnined constmmt* Accardingly, collsteral extoppel is ot appropriste for fhe tirs period
when tho sty was i1 offost atud Disooves b oot satisfied its bnsden of proving otharwise.

F.  Discover'y New Clatmr Forther Demonstrate The Lack Of Iilentity Between
) The DOJ Action And Discover's Privets Action

In addtion tp Claita One, Discover is asserting & myriad of other claims that

farther demonstrate the lack of identity betwesn Discover's peivats action and the DOT Action.

Specifically, Discover is essesting a varlety of claim that wers not tigated i the DOJ Action,
‘ fncluding Seotion 2 monopolization, harm in allagnd dobit-related markets, wxl an inter
association conspivacy between MastesCard and Visa, MC Opp. Ex. 9 &t 7Y 106-24, 86-90, 95-
105. Moreover, the sbsimtial overlap between the evidenos pecossasy to litigate Discover'
now clgims and the eviderice related to Clrim One undercuts any jodicisl cconomy thet would be
served through the application of collutezal wstoppel ou Clatm Ons, ses Seotion ILA infra, and
Dizcover’s motion should be deied on that brxiy as well,

L  Dscoviy Sxaus Baroires As TO ISS0ES THAT WERE NOT NECESEARY 08
ESFENTIAL TO TEE COURT'S JUDGMENT

Discovery motion should b dexded fir the independent reason that it is zesldng
collzteral estoppel on issurs thint were not necessary or coscutial to the Court's jodgment in the
DOFJ Action. As the Second Circuit has held, “{clollateral estoppel preciudes relitigation of m

' For coumgile, PN dabit has become mose peevaleit (ves MasterCand's Rosponse to
Discover’s Stutement of Undispated Pacts st § 40), end Discover’s marchant geceptance
s improved (see &, 2t Y35).
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issuo culy 1 the priny determination of that issto was mecessary wrd exsendiaf 1o the judgmet in
the carlior uction.” Wickhany Contracting Co, Jue. v Bd, of Educ. of City of NX., TI5 P28 21,
28 (2d Cir. 1983) (itarnal citations omitted); sos also Geld v, Royal Globe Inx, Co., 798 F.24 38,
44 (24 Cir. 1986) (conclnding that “4asue previoualy Htigated must have been nocessary to
suppast 8 valid and fine] fudgment on the mevits™); Central Hudson Ges & Elec, Corp, v.
Empresa Noviera Santa S.A., 56 F.33 359, 368 (23 C¥r. 1995) (“Collatera) estoppe] or fven
proclusion bars relitigation of isvoos sctuelly litigated and decided iu fin prive proceeding, as
loug as that detexmmination wes esscotiaf to thut fdgment.™). Dicta is ot entitted to prechusive
effect. See In re Bean, 252 R53d 113, 118 (2nd Cir. 2001) (“pore dicda . . . 5ot necessary
decide the issne™ cannot have collsteral estoppel offect), Stmilady, issues “ncidental, collster,
or immater{al” to the fodgment ke not considered necessary, Ses Hicks v. Duaker Oaty Co,, 662
F.2d 1158, 1168 (Focmer Sth Cir. 1981); sve also Poul Wiater Prods., 258 F.3d at 1031
(“Litigmuts are not precloded fiom rlitigating an issoe if its determination wes memly incidental
to the jodgment in the prias sction.™).

Moreover, in determining whether specific findings arv ntocssary to & prior
judgment, the Second Cironit has observed that “{alppellits review pleys 3 oeatral rols in
masuring the accuracy of decixlons. Gelb, 798 P.2d at 45, “The linitation that s preclusive
Wmhmmw;jﬁwh%uhﬂhmwmedﬁmin
obtaining eppellato roview of ‘unncocssiy” findings.” &I Thus, the rule in the Second Clrouit is
that “[i}f an sppeal is tiken md th appellats court affirms on one grovud md discegands the
ottaer, thers 19 00 collaterl estoppel as to e vureviewed ground.” Jd; ses also Dow Chem v,
US. EPA,, 832 F.24 319, 323 (Sth Cir, 1987) (“{Fcdern! docisions agreo that onos ao appellste

coust has affirmed on ons grotund mad pessed over mother, prociusion doos ot sttach to the
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ground ouitted from it deciaion™). Only thass fiadings that arenecessary 1o the fedgmnt
sctoally affirmed by the Second Cirvuit srs entitled to precluive sffsct, See i re Microvaft
Corp. Antitrust Litig., 355 F.38 322, 325 (4th Cir, 2004) (dirccting “istrict cot to give
peochsive effoct anly to factual findings that were nocossary™ to judgmeot affirmed by D.C.
Cirenit); see also Wiight of al.; § 4432, ot 63 (“fhe nature of the ultimats final judgment in a case
ondinerily is controficd by the actunl appellato disposition”). 'Tho fact that e finding is
“sapportive of* en affinmed judgment s not saffcient o give it preclusive affect in subsequent
Hitigations, Sew Microsoft, 355 F.3d 2t 325 (“the “supportive of standard ix not the appropriste
standard for apglying collstesal esloppel™),

Degpite Discover's overarching cladin that grmting collateral estoppet will
elinrinte wny esue of muterial fict concexing “any of the eleménts of Kability for Claim Ons of
Diisoover's Sevond Amended Coraplaint,” (Discover Br, 2), injury-io-fact to Discover snd the
CPP's wle in cansing Uiy alieged harm were not elements of the DOPs cass, Because a finding
of barm to Discover was not necessary to the judgment actoally affirmed by the Second
Cirviit—indeed, tho Seoond Cirouit “pessed over” fho stateenents Discover contends oopstituted
a finding of rarmt 1o Discover—tnd bevanss fhe Court nover establishod that the CFP itaalf
cspscd any Ijury 1o Discover, Discover's motion for partial suxauary jodgment ss to Hsbility
should be denied,

A.  APrivate PlaintifPy Antitrovt Dumager Action Has Distinct Elemmts From
A Government Bxforeeraent Actlon Under The Sherman Act

A3 un initiz] matter, # governmmt aforcement action for injunctive rellef uoder
Section 1 of the Sheyman Act and a private plrintiffe action for alleged violations of the
Shemm Act bave difftvent clanents. The Sherman Aot gives the federa] government standing
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o enfarce vialations even when np plaictiff has saffzed an Infory.” Xrunanv, Christie’s int?,
284 F.3d 384, 397-98 (24 Cir. 2002). Ib & povermment snfhrcament action, thacefore, proof of an
sntitrust violtion by defidauts establiskes only (st ijury may vesult. In contrast, Section 4 of
this Clayton Act sets fbrth the substastive sequirements & private plaintiff nmst meet to bring suit
for Sheroan Act violations: (1) that it suffired infery-in-fact; (2) that fhe axtitrost violation wes
the prostmats cause of its injery; aud (3) that the tajury wes tho kind that the “antitrast lsws wers
dosigned to provent.” ki; sex also Lt re Microrgft Corp. Andlirusi Litlg., 232 F, Sopp. 23 534,
538-39 (D. M, 2002) (viting casos), rev'd on other grounds, 355 F.3d 322 (4th Cir. 2004).
Arcordingly, to provail in the curent sction, Discover will bave to prove that it suffered injory-
in-fact md that the CFP and By-law 2.10{¢) proximately cansed that injury, As discusyed bolow,
to the extent tho Cowt considered pusd reachod conciusions us to these clements in the wmderying
actice, the conclusions wero wof necasry of essautinl o itx findings.

B. AwnﬂujuryunbmeuN{tNmuyTunammJudm@m

Ay ths Seoond Chrovit sckoowledped in its docizion in the DOY Actiun, fhe

" “proper inquiry” in 2 Scotion 1 sotion I8 not whother competitors ave been hammed, but
%ﬂm&hubmmﬁﬂ%eoﬁdmwmeﬂﬁouulwb]shmw
sonrket ™ Visa US.A., 344 P.33 at 242 (citing XMB Werehowse Distribs, v, Walker Mfz. Co., 6)
¥.3d 123, 127 (2d Cir. 1995)). Any Snding with reapect to individual competitors, even io »
mﬁm:mmﬁmﬁmhﬁu@mmmmmﬁm
Jjudgment.

. The district comt’s decision in.Jn re Micrasgft Corp, Antitrust Litigation, 232 F.
Supp. 2d 534, iv Imstroctive. These, in private antitrust proceedings brought Sllowing a
succasgful govemnment enforcement action, the pleitiffs songht partiad samemery judgment on
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the ssus of Tishility o & collsteral estuppel theory, 24, ot S35-39, Alfhough the coust granted
estoppel 2s to certain findings made in the govermment scticis, it held that tho government had
Dot proven in its cass “all of the clements that the private plaintiffs wost prove in their action for
danges, " uaimely that the private plaiutifls had (1) suffored infary in fact; (2) caused by tho
alleged antitrust violations; and (3) thst tho fujory constituted “antitrad injory.® Jd 2t 538 (citing
Associated Gen, Contrastors of Calif. v, Celif. State Councll of Carpeters, 459 U 8, 519, 535-
40 (1983); Bruwowick Corp. v. Pusblo Bawl-O-Mat, Inc., €29 U8, 477, 489 (1977); Microbix
Biospstems, Inc. v. Biowhiftaker, Jnc., 172 F, Supp, 24 680, 696 (D. Md, 2001)). Notably, while
the dociion roovgaized that " s el svidect® thay Micessot's alevrfl mopopoly
maintenance had sure effect on its competitor Netscapo, G coust eld that “both the
governmeed's and the covrt’s focua was on the hirm to the structure of the murket, that is to
compotition, not 1o particular compefitors™ npd that, thorefore, “it cammol be faisly ssid that G
facts found in the govermment ez are sufficiont to establish Microsoft"s Kability to Netscape™
Id, »8 538-39, The remlt shogkl bevo differsnt where, as here, the DOJ Action's Tocus wes on
harm to competition, '

*  This gomt of collztera] estoppel was ultimatedy reverued on appesl. See Jis re Microsoft
Corp. Arsitrust Lifig., 355 R3d 8¢ 325, 529,

¥ Inrelvun Boesky Secs. Lifig., 348 F. Supp. 1118 (SD.N.Y. 1994), relied opon by
Digcover tp show that it need not litigste cortein elements of its claim is readily
distinguishabls, See Discover Br. 51-52. InJn re Boesky, fas privats plaintiff had 0
establish two olemients—~seliznce and loss caneation--in addition to the thres required
elenents extablished by the EBC in proving ita § 10(b) claim. Jd et 1124, However,
thore, nnder e coutvolling legal standand, the platutiff's relisnce ou defendant’s
violakion was establixkiod by 2 robuttable presumption, and the defendant presented no
widmbmbntﬂnptummim Id st 1125. Unlko bere, Injury and commation in I re
Boezky wora streipht-forweed. In contrast, this caso involves (1) no rebuottal
presumptions, {2) complicated and new theories of injory to Discover, inchuding
allegationy regarding Discover's abﬂxlyu;mwiﬁthltdyn‘tquuhm.mﬁm
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Mozeover, the standard for relief articelated by this Comt alvo tads clesr that
infury to Discover (and 1o Armerican Express) was not "neoessary® to establish Lsbility in the
DOY Action: “The core of Sootion ] fnquiry is whether the challenged restraint is
‘vareasonable,’ Le., whether its anticormpatitive effects cutweigh its rocompetitive effects . ... .
Tdentifying “anticonspetitive sffects’ under the rule of reason involves analysis of whether G
competifivg procesy itvelf has been harmed.” Visa US.A., 163 F. Supp. 24 at 344, Not onoe did
this Court or the Second Cirenlt mettion injury to Discover or American Exjwess a3 b necessary
clament for & finding of s Section 1 violation. Indoed, in denying Discover’s motion to intervene
in the DOJ Action, this Cont exiressly recognized barm to Discover 85 a competitor was ot at
issue: "o the extent that Discover seeks intgroaention to protect ity privats lterests, Discover's
interesiy oy o compatitor are not thy subject of this cove, .. * MC Opp, Bx. 30at 2.

Nonstheless, Discover argnes that it shold be entitled to sstoppd on the issuss of
infary-in-fact sxd cavsation becmuse this Court’s statements regarding injury to competition are
tantmount to findings of injory to Discover. Discover is winng, The specific stetements related
to hurm {0 Discover and American Bxpress are “sapportive of * bt not uecossary to, the
jodgment, See JinreMicrosoft, 355 F.30 st 325 (holding that “supportive of” standard is not
wppwopriate stadard for collstens] estoppel). As buch, sy finding of hanh particular to
Discover, ay opposed to compatition, should aot be given preclusive effect beve. Ser id,
(ditresting district oot to give prechusive effect only to factunl findings necessary to its
Jodgmment).

%m&mmgmhchWym&DMm
my A
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legolly nrceasary. The Sccond Clrotdt’s deciyion fn Wickham Contracting, 715 P24 21, 1
instctive. Theye, in the sarfer procerding, an anfils labor prctices sdminisirative kearing, the
lower oot fovmd that e uricn defendant had exetnded all cdmpetitors, even though the plaintf
Dooded to show anly fhat one competitor was excluded to prevell. Jd et 27.28, In tho
subsequent antitrast proceeding, déspsite the cont’s finding concaming the complets exclusion of
competitors, the court held that, becavss *s nanrower holding would have sufficed,” the finding
rogarding complets explusion was *acither necessary voe sssential to the unfair Iabor practicss
vlaim.” Jd 2t 28. The cowt reasoned thal the defendunt had o reason to litigate the “preciss
issuc™ of whethes particular competitors had besn harmed. Jd Similarly, here, e court
Previously needed only to find genersl harm to competition, not specifis injury to Discover—
much less the identical ixfory Discover Is clainming fn this case. See Section Laupra. MastaCard
hiad po reason to litigate the precise tems of ‘whether or not Discover, &5 opposed to competition,
had actually been fnfored by the CPP, including issues sorrounding cxosation from the CPP
eleme, Indoed, se in Fickkam Contracting, a nanower holding than Discover advocetes in its
sammiary judgment pepers would have suificed to find the CPP violated Section 1. Therefore, a
finding of harm to Discaver was not necessary 1o this Coot’s exxlier holding.

Furtherinore, this Cownt, in finding hrrn o conpetition, mads virtuelly no
findings of azry potestial barm solely to Discoves; instead, the Coust typically disocsted Discover
end American Expeess collectively.”! See, a.g., Visa U.SL4,, 163 F, Sopp, 2d 26341 (Visa and

¥ Disvover clzima thet the Dedoudants “conoeded" that the contral question to ths DOJ's
cuse wes whether Discover and American Bxpress wery foveciosed, and thexefors canoot
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MasierCant's elles deny “American Rcpress and Discover o oppottnity to issaz cards through
Bank dssuan”™; id at 379 (“Amecicnn Frpress and Discover cannot scosss fhe issuing
competencies end pegaeatod marketing expeartiso of the banks™). The lone exocption is Yy
Court's finding that First USA “would have Hked™ to issue cards over the Discover network but-
for By-law 2.10{z) and the CPP. X1 t 386-87. Howover, the only svidence sited by this Cont
n suppest of that finding Is coo-+ided tostimony fom Discover’s CEO Drvid Netuis. Soe i, As
outlined sbove, this finding was not necescary to the jodgment sotually affinned by the Second
Circait—umd ndeod, the Sevond Corouit’s desision doc not reforence this finding sor include
any other references to oy itpact of By-law 2.1({e) or ths CPP solely on Discover,
h{mm,ﬁam&dsvﬂmwbmmnmddmmmbdwm

REDACTED & Discover for reasons unrolsted to By-law 2.10(c) and o CPP. I fact, Mr, Nelms

himnself edmitted that the negotiation

REDACTED

deny Ceut infory to Discover was g ceatrel fssue in the DOJ Action. Ses Discover By, 49,
Discover’s conteation is mexitiess. In the DOY action, defodants arpoed that If Discover
und American Express were abjo 10 reach consumers directly, consumers vould not have
:eubmed. Fisa USA, 163 F, Supp, 2411 382-83, This Court rejectsd this argumeont,
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REDACTED Whils this Court’s finding usy have been supportive
of this Comrt's nltimats conclusion of bxam %o cowpetition, it would be fundamentally vnfair to
preciads MastoCard entively fioes disputing Discover’s alleged harm by pranting colbsteral
estoppa] based on the limited sod one-sided evidence svaflable 1o the Court in the DOJ Action—
espocially whirs the Ending wes not necessary to this Court's final judgment. Ses, e.p.,
Remington Rund, 68 F34 at 1486 (wraming of “extraordinily hareh and uofair regalts” that can
result from spplying of offtnzive non-mmutesl collataral estoppel).

Asin Microsoft end Wickhuam Condracting, and despite Discover's claimy thai
finding of harm & competition uid 2 fnding of haorm to Discover mre “nextricably nked,” see
(Discover Br, 48), the focas of both the DOJ end the Cowrt wes on harm to competition, not oo
e issoe of ixjury to Discover or on the cxuse of any such injury o it, Becauss Discover kas not
shown that any sintements regen¥ing any such herm or the cause of such hurm are necessary or
casential o {is Cout’s judgment, collateral estoppel is 20t warrmnted on those issucs and
Discover™s motion for snnmzry jodgment should be denicd.

M, CourATERAT, ESTOPPRL WILL NOT SXRVE JODICIAL ECONOMY AND WOULD B
VNFAIR

Discovee*s motion shoold also bo denied becamse granting collxterel sxtoppd will
zot sarve fudics] economy and wonld be Smdamentally unfatr, Preciusion should bo denied
when the efficiency vationale fuls or fimess 35 in doubt. Sex, .z, Parklans Hosiary, 439 US.
8t 329-31; Monarch Funding Corp., 192 F3d st 304; Restatement (Sccond) of Jodgments § 29
(1982). The Second Circeit has recognized st "comts heve understandably declined to npply
fhe docixing” when the “mincipal virts® of promoting fudicial economy faila. Monarch
Funding, 192 F.3d at 304, This is becamso “[w]hutever valoes may bo gained by acomutusl
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preclovion are substantially diminished whea the need to try refated igsucs Toquires consideretion
of evach fhe ssame ovidenes a8 bears om the jasoa tandared for preclusion.” Wyight et oL, § 4455,
at 738, Accordingly, courts heve dealsd “nonrmatasl preclesion on issos that gre closdly related
4o tho sy to bo kicd® Phonatels, Jic, v, dm, Tel. & Tel Co,, CV-14-3566 (MML), 1985 WL
2043, 8t *2-5 (C.D. Cal. Jan. 19, 1984).

A.  Coltatersl Bstoppel On Clalm One Wil Not Serve Juddicial Economy

An (his Cont bas seknowledged, “The principal virtes of collateral extoppel of
course &s sfficlency and judiclal sconomy.” MC Opp. EX. 2 (Heating 4/14/05 Tr.) 34, Indecd,
wheve, &y here, peeciusion wonld not promots jodicia) efficienry, cousts often declins to epply i
Sec, e g, Schwab v. Philip Morris USA, B, 449 F. Sopp. 24 992, 1079 (BD.N.Y. 2006)
(doclining to apply collsteral extoppel in purt bocanss plaintiffs would still hyve had to presest
mch, i oot 21, of the yumne evidence beard in the prioe case); doevedo-Garcia v. Monrolp, 351
.34 547, 577 (Ist Cir. 2003) (“Whexe sven ooo issee of lisbility st be made available o
defsodants & the veovnd tria), granting prochsive effect to tha other isses mxy pot resalt in
cificiency pains becaoss litigation of the ‘live” 1ssoe may raquire introduction of some of the
sams evidencs pertinent to the eetopped ixsuns ™); Seer v, 4K, Robing Co,, 748 F.2d 1328,
1331 (8th Cir. 1984) (“[1}f collsteral extoppel were invoked hors, Littls cowt time would be
saved, beomuae . . . the samp Tacts, or most of them, thet would hive been relovant on [the
wrecloded izsos} wovld il havs t0 come In and be consldered by the comt or jury on [the
remaining issncs].").

While Discover contendy that coflatern] estoppel on Claim One will *strommline™
thess ooceadiugs, Discover’s additional clafew, which wers not =t isses in the DOT Action, and
the ubstantial overiap betworn Hability wd damages isvues cffcotively guarmtos that oo fodicial
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oopomy will be served by granting Discover's motion. Morsover, any minima! officiency gains
will be offset Liy the potantial Sor joror confision due to inconsistont findings,
L)
Collatersl estoppel will not reselt i fudicial econonty beces there is sabstantinl
overlap betvoen the issues that mmet be ltigated for damages-—as well 23 the csugstion elsment
of Hability —and the isxues for which Disvover seeks estoppel. This overlep defonts mny prospect
of juditiel economry through prochusics. Se, &g, Schwad, 449 ¥. Supp. 24 ot 1079 (deaying
collateral extoppol whers “plaintifi*s proof of relitnos and damages wodld aknost certainly | . .
require presentztion of all ovidence avallable to them of defendents* Wleged schome™); Wright ot
al, §44553, u 782 (“Thc nocd to relitigate individhial issues that overlap tho comroon fswacs
maty provide a specisl reason to deny proclusion—tittle if mry trial tims will bo spared . , . ™).
Disoover will have t introduce much of the stme wuderlying evideacs in order o eatablish the
remaining issues of causation and damages, Por hastance, Discover's damages mode] depends
wpon the fuctoal sasxaption that Discover would have partnered with mmertes baxka to fssos
credit sud debit cards but-for CPP and 2.10(c), MC Opp. Ex. 10 (Haesman Report) at 1§150,
218. Yu ondex to guuantify ifs damages, Discover will ieed to present eviienoe reginding potantial
2 Couwts froquently sddvest tha isine of overlap betwoen damages and Hability issues in the
context of vequests for bifarcated proceedings. Notably, courts regularly deny such
secquests due to the confisjon and tmcertainty that mey arise where there is such overlep.
Sce, &g, Martin v, Heidewen, 106 F.38 1308, 1312 (6th Cir. 1997) (hokling trial court
elrosed discretion in bifarceting trisl betwoen dnmeges and Hability where “extent of
Plaintiff"s damagos wes relovat to the question of Hebility™); Undted Air Lines, inc, v.
Piener, 286 F.24 302, 306 (9th Cir. 1961) (deaying reguent for bifarcated t
where “question of dunages is so interovoven with that of Bability™ that the adjudication

of oue without the other wouldl cause “contusion and uncertainty’”); Thorndike v.
DutimlerChrysler Corp., 220 PR.D, 6, 8 (D, Me. 2004) (denying bifiveation whers
“theories of Hebility end dmmagsy are substantiaily infer-related and therp will necessarily
be 1 overlap betwoen the evidence,” mnd “whatover efficiencics may be gained , . . ars
offaet by potentisl confusion of the issaes™),
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benk deals, which will overdap exteusively with the evidtnce necessaty o demponstrats harm o
competition and injory to Discover, In addition, Maste:Card will need o pot on evideacs to
counter Discover’s damages assumptions,”

Simnilarly, to prove Hnbility under Claim One, Discover would have to establish
that bunky would bavs been interosted in issning Discover cards sod wese forecloacd from doing
% by the CFP. To peove damages, Discover mst go further end make sysumptives reparding
tho anticipated volume of bank issmanos and anficipated spend on bank-issucd cands that would
‘hve vocnried but-fixe the CPP. D‘uwvumolm!isﬁuﬂydowwiﬂmm;ﬁnsm
azstmptions 25 to how many or which barks would have bee interested, why they would have
been interested, end how raany cards those banks would have isyoed, For the demeges model to
be admixsible, Discover has to lutroduce ovidenoe that sapports thess essumptions. To rebut
theys axyrrptions, MasterCard will rely on mnch of the sxme evidence that it would rely on to
deferd pgainst the foreclosove and injury argoments relating to Hability—thet fs, evidesoe
tending to show that the “difforentistion” and “valos ptoposition™ Discover expert Professor
Hausman clsims would have attracted banks is grossly overstated, Compare, eg., MC Opp. Ex.
10 (Hazxman Report) a1 Yf 159-164, with MC Opp. Ex. 32 at DFS 030086457)

REDACTED

B A collection of certain of Discover's factcal essumptions bearing on its Sxrmages model i3
siteched horeto &z Appendix A.



Ax wnother example, Professor Henxman posits that Discover it extitled to
drmages becwass By-law 2.10(c) and the CPP limited Discover’s relovancs to cousmuers, which
in torn Bmited its merchant scceptance, Ses MC Opp. Ex. 10 (Hausnan Report) st 7Y 183-87,
200-07. Digcover's demages modal therefore nssuenes that bank issnanos of Discover cards in
the bat-for world would have causod more merchants 1o ecoept its cards, /4, Tn addition,
Professor Hanaman also assets that Discover invested “substential® amovnts of moncy in
afteopting to achieve preater meschant scoeptunce, snd that it is entifled to damages veflecting
tha sxvings it would have eojoyed int its bot-for wordd, See id, of 7Y 194-99. To evaluate baw
mmmmmmmmmmwmm attractive Discover-
branded beok cards would have been to merchants (which entails evaluating vvidenoce about
which consumers would bave likely have been attracted to such ¢ards) in the but-for world and
how mpxh speod these cards would have ganerated. Once again, the svidenos bearing oa these
questions overaps significantly with evidence releted to whether Disoover suffered any injory st
all -2 Bubility issoe,

Tha same is true for the other matementy for which Discover seeks estoppel,
Discover's Hability and danages expart assurnes that there would bave been substantial
congamer demand for bank-lssaed Discover produots and thet such demand would beve mede
voch third party fssuance partnerships profitable for Discover, MC Opp. Ex. 10 (Hausman
Repori) ¢ 'J§ 20, 106-07, 115-16, 148, Howeveor, & key driver of comsumer deemend iz 8
product’s sbility to differentiats itsslf from existing prodoots in the markut. This Comt, in rling
on lishility in fhe DOY Action, provicusly predicted that demang for bank-isswed American
Bxpress and Discover cards would bs fodled by s combination of Discover’s ind American

Express's notwork stfributes with the “unique™ features and expertiss of banks. Visa US4, 163
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T, Sopp, 2d of 329, 382. For dameges parposes, MasterCard Iy entitied to prove whiether or not
such combinations would have teken place fn the but-for world snd ths likely mapnitude of any

Beownws Discover hes moved for sommary Judpment based on collateral sstoppel
oo oaly ane of its claims, firor claims woold remain to be Ltigated. This Cowt bias alroady
ecknowledged that Discover's naw clsimy substantinlly timinishes—if not clivninstos—any
Jodicial economy to be gained fiwoagh collyteral estoppel: *[TThare are 8 warber of sdditional
claimy ang tegp! theotios in this cese fiat ware ot befors me in the DOJ action, Jecluding the
platntiffs’ claiwes relating to movupoBes and the debit card warket. The collateral estogpel
doctrina, in mp opinion, would do notking fo promuts Jadieial tconomy viv-3-vis thoss cludms "
MC Opp. Ex, 2 (Hearing 4/14/05 Tr,) 34, Discover cemmot argue to the contrary. Indecd, the
ovidence widedlying Claim One overleps extensively with the evidenos required to prove
Disoover's nowly-asserted claims—inchuding its Ssetion 2 monopolization, intar-association
conspiracy, and debit clating—which will aced to bo Ktigated i thefs entirely, By pursving
numevny other clrinoy fhat wero not Litigated in the DOY Action, Diroover will haves to prosent
subutantiz! evidence on relsted questions of muntpoly power, market definition, ad
anticompetitive conduct, evasing way purpastad efficizncy gains.

¥ Inafootnote, Discover argoes that it dots tiot need to prove market definition or Viss's
and MastesCand*s snarket power in the graeral parppse cad nstwork sevvices mmket in
otder 16 prevall on ity Section | clzim becanse proof of “actaal detrimental affoots™ was
cstpblished in tho DOJ Action, Discover Br, 45 0.Z3. Discover's mgmment is poinflesy,
1f Discover meens to Doply that moket power and murket definition were not necezsary
to the Court’s Judgment reganting offcty on somapetition—and that it does not intend to
put on svidmts regiding markel defirstion md power—then collatern! extoppe] on
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Discover is ssseeting an inte-ussociation conspiracy olsiro agninst Visa and
MasterCord under Seotion 1. MC Opp. Ex, 9 ot §§ 100-05, In addition, Discover is essarting
Sactinn 2 mwonopolization and attenipted mmopclization cleims egrinat Vies fndividualty mi
Scotion 2 inter-association conspimoy to monopelize wad etfeopt to monopolize claims sgainst
Visa and MasterCard collectively. Jd. at 9§ 106-24.

Fir, tho inter-association conspirusy clpe is 8 new claim and the critica] link to
bolding MusteaCand and Visa jointly aud sevenally lisble. MC Qpp. Ex. 9 at §§106-24, 100-05.
Withoat a showing of conspimoy, MagiziCard is not lisble for any dumage ceused by Visa,
Discover chose 1o gus MastaCard together with Visa; Discover chose not to profier s damages
model that allocates damages between those caused by Viss end thoss caused by MastarCard:
und, Discover chose to move for pastial rmuery judgment, based oo collatoral estoppel, bt
withont any finding of causation supporting foint and several Hability by MasterCand apd Viga,
Evep if coliatoral estoppel i gracted such thet each of Visa and MestorCard are held individually
Hablo and the fuler-sssocixtion conspiracy chmrgs is dismissed (zs i shoald be), Discover hasno
deranges theory sy t MusterCard oz Viss. Discover’s damages dluims must 2l becsuso it
10 evidenos to suppart what partion of its allsged damages was csused by MasterCard. X the
demmmmwwmmmmmem,umwmmmm

murket power is insppropriats on lack of necesrity groonds, (sss Section 1! supra).
Abermatively, if Discover intends to present avidenos of merket definition med market
power, collateral estoppel s inappropaiue breause of lack of judicial oconomy end
chanped circomstances (ree Section IILB Infiv).
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MWmmmmmmmmth
citcomstances under whick Mastey Crd eanind CPP will need (0 b indrodnoed.™

Second, becanse the DOY Action did not bivolve Section 2 allegations or mry
allogations of & comspirucy te monopolize batwean MasterCard and Visa, Discover is not entitled
to any findings of prechuion on these claims, and will buve to litigate cach element of these
claims. Ses Wright et al,, §4417, at 42) (“{CJlear distinctions of spplicable law genersto
differont issucs, fiee from preciusion,”) Specifically, Dispover will need to preseat ovidence Gt
Vit had (and that Viss and MastesCard collectivaly are secking to schigve) “manopoly power™
in the alloged murkets, Ses Yerizon Comme s v. Tbko, LLP, 540 U.5. 398, 407 (2004) (atating
that macnopolization requires proof int the defendant possesses mosopoly power). For Section 2
WWM‘MWM‘WWN"WMM
interchaguably, Ses, xg., Tope Mis,, Juc. v, Quality Mity., Inc., 142 F.3d 90, 97-98 (24 Cir.
1998) (“Monopoly posrer [s] elso refesred to as mnavkst power,™), However, monopoly power is

- Sumething diffevent From market power under Secticn 1 of the Shermun Act aad “requires, of
course, something prester than mewket power under §1.7 Bostman Kodak Co. v, Image Teck,
Serv., Jnc., 504 U8, 451, 481 {1992).

Since evidence of monopoly power overiaps with, but iy distinct fiom, the isese of
matket power under Stction 1, Discover will by necossity have to present much of the smne
evidence usad fo prove market power under Seotion 1. This Court's findings of merket power
are not tenteerount to # finding of monopoly powee wnder Section 2. Discover’s vounyel

¥ For cxmople, the parties’ budefing in vomection with MasterCard™s Rule 56 motion for
sy, on the inter-association conspirecy cluim Jemonstrates the soope of ot
Jeast the critical evidence that needs 10 beintroduced in connection with the inter-

essociation conspiracy,
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conceded an nimich during the perties* hearing an motisis to dixmiss, noting that thers are “vary
meumlmwmzm MC Opp. Ex. 2 (Bearing
4/14R05 Tr,) 32 (You've mads very exteasive findings on the stivctore of this market. . . .
These we pert of zn overall section two oourse of condoct, and there are very slgnificent
differences in o section two cave, e ought to kave the right to present that cass to a jury.”).
Ths samo is tros for Discover’s debib-related claims. To prevail on its claims of
berin i its newly alleged debit cend and oatwork services marksts, Discover will have to [tigate
the axiytence of such markets gnd of hurm to competition in thoss markets, See, e.g., Hesrwagen
v. Clear Channel Comomz ‘s, 435 P.3d 219, 229 (2d Cir. 2006) ([A] piaintiff claiming
monopolization ii obligated to cstablish tha relovant market beczuse the power to control prices
or exclude canpetition oaly wakes sess with refirence to a pacticolar market ™), Since thiz
ovidence will overdap subbmtially with that nocsesury to prove s geaeral parpose credit and
clurge exrd market and general porposs credit and chirge cond network secvices mirkets and
ke to competition in those murkets, pranting collatera] estoppel on Clzxing One will not arate
sigaificans sificicacics. '
Dinwvwngnusinaﬁ)omﬂlathpmmdﬂlm?ﬂaﬁmahwldm!
iropact thiz Court’s assessmeat of whether pranting Discover®s motion will serve judicial
toonomy. Discover Br. 425,21, X contends Sat it would be in a position to volontarily dismisy
its “Guplicative™ Section 2 ulabms against Visa in the alleped tradit network services market
becauss such claims do not Jead to sdditional demages beyond thoss associeted with Claim One.
Disoover is wroug. Discover cannot digmiss—and tellingly does not offer lo dismiss—its inter-
assocition corspiracy caim tnder Sectitn 1 bocanso it bey ny damages thomy for either
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MestesCard or Vim individually, Nox is Discover offesing to dizmias its debjt clsims which rxise
" completely now and gverlmpping isvuea with #ts Clain On undor Secties 1 of the Shorman Act,
Punthiec, asido fim s fect that Discover has not withdrawn its Suplicative
claimy, Discoves's axgnment iy misleading becaues it fafls to mention that the very same Section
2 clabms end inter-associstion conspirasy charges noed to be Heignind with reepect to the allegad
debit murket under Bections 1 and 2, Thsus, Discover still would have to litigate cach element of
the Section 2 clains, requiring # o preseat the ovestapping svidencs dscussed sbove, as well s
to prove concaxted netion between Visa end MasterCard, This balics Discover”s aitempt to claim
that collatorl estoppel will yield real efficiencies. '
In ey event, bocsuse Discover is not entitled to collaters] cstoppel for the periods
2000 to 2004 {or boyond) (se# Section LE supra), bty issues will nsed o be Htigated i their
entiraty for that period. ‘Thus, & grant of collateral estoppel will oreate Kttle, if any, judicial
otonony in (his case.
B.  Collateral Estoppel Would Bo Unfalr
Any efficitacy geins fhat cowld poteatislly ba schicved tirough the epplication of
collutaral estoppal ere fur outweighed by the potenfind for wiftimess that would result, First,
prochuding MasterCard wonld prevent the jary from considering for purposcs of Hisbility oewly
aveilabls evidence that beers directly ou the Court’s provicus findings, including findings
rogarding consumer hanm and procompetitive justification. Second, sstoppel would provent the
juy from sonsidering new scholarship regayding market power in the context of two-sided
¥ Discover also clains that it hues "touo ity uimost 10 nixrow tho issuss bn disputs in this
e 2 D R et

that wes vot challenged in eifher s DO Action o in sy of the three cwapleinty
Distover hes fled in thin czee. See MC 8.J. Br. 35-37.
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platforms and new evidencs bearing directly on market definition, Third, in light of the overlap
botween lisbility and damages issues, as discussed shove, collateral estoppel could substantially
distort the record or tesnlt in juror confosion. Fourtk, epplication of collateral estoppel would be
wmfiir because Discover seeks to establish “Facts” contradicted by its own execitives under oath,
For these additional reasons, Discover’s motion should be denied, Parklane Horiery, 439 U.S. at
329 (offensive uss of collateral estoppe] shiould not be granted where “it may be unfair to a
defendant™).

) s d Be Denied In Light of Critical New Evidence
pvilable Sizcs the DOJ Ack

Grantipg Discover’s requsst for estoppel, if successful, wonld result in
fundamental injustice to defendants becanse it would bind the partics to statements this Court
mﬁeMmyem ago, even though many of thoss statements were necessarily predictive
in naturc and have since been proven insccurate by now evidence. The Infustice would be
particularfy acute here, where Discover is seeking billions of dollars in damages and where over
100 million pages of documents and the depositions of approximately sixty Discover witncsses
provide new real workd evidence thet undercuts many of this Court’s fomcasts

The Supreme Cowmt, concetned with the fair applicetion of collateral cstoppel, has
found that “changes in facts essential to # judgment will render collaters] estoppel inapplicables in
2 subsequent action raising the same issoes.” Montana v, Unifed States, 440 U S. 147, 159
{1979); see also Restatement (Second) of Judgments § 29, crot. j (“Enportant among
[cdrenmstances where collatoral estoppel would be inappropriate] is tho disclosure thet . . . new
cvidenoe has become available that could likely leed to = differcnt resvit.”); Jack Faucett
Assocs,, T4A F.2d at 119 (oo collateral estoppel “where important, material cvidenoe can be
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Whmmﬁmehmw;xmmr@lm
Saloons, Inc. v. City uf Dallas, 295 F.3d 471, 478-479 (5th Cir. 2002) (opholding district conrt's
dendal of collaternl estppel where in first proconding district court held statuts unconstimtional,
fnding no evidence reganting delsteious effects of prokiited conduct; ity leter sdopted 2
virtually identical ordinanse sgeinst eme conduct; neverthelass, fa stcond procetding district
ot did ao? upply coltstecal estoppel bocanss ity had gathered and prosented evidoess of
condust’s negative cfibets). Indeed, the Socond Cirouit has held that where a prior judgment’s
fictual undarpirmings have boen sroded, & const should not extop 8 pasty from re-litigating thoss
fasuen, See, ez, Eragud v. Dow Chem. Corp., 593 F.2d 727, 731 (2d Cix, 1979) (upholding
district cowrt's donis] of pleindiff's spplication for colleterel estoppel “on the groend that new
scieetifin evidence sust doubt oo plaitit's cesation thecry); see also Usdted States v. Aicax
Alumiann Corp, %90 F.2d 711, 719 (24 Cir. 1993) (*[A] court should decline to give effect to 2
paior jodgracut §f thevs have bean changey sither in the applicabls law or th factuul predicates
essentia] to that prior judgment =),

This Court®s holding that By-law 2.10(¢) and fho CPP violated Suction 1 of the
Sherman Act resulted from en analysis basod bargely—and necessarily—on predictions by
Discover, American Express, the DOJ, bank witoesses, Visa, and MasterCard pg to what ths
payments industry would look Hke in the shsence of By-lsw 2.10(z) and the CPP, and similar
predictions dbout how banks and consumess would react in fiis nt-for warld, Relying 1o o great
extent on these predictions, thy Cowt concluded St By-Law 2,10{¢) 2nd the CPP barmed
competition. 7¥sa USA., 163 F. Supp, 24 st 379. In eddition, the Court concluded that the hem
1t campetition was 5ot outweighed by may procompetitive justification. Jd st 406. Inthe soven
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years that have passed since tie DOT Actior, new evidetics of actnal marketpluos developments
has cinergod that has a direct bearbag on this Cowt’s Linbility fndings.

As just one esxzupls, this Court vondinded that consumers were barmed by By
lsw 2.10{c) anud the CPP in part becnose (1) consumens were denied access to innovetive new
products combining the features of the Amecican Fxpress amd Discover networks with those of
benk issncrs und becanse (2) By-law 2,10(e) rnd the CPP resulted in reduced output of Discover
cards, K, 2t 379, 382, However, now reel world evidemoe of Discover’s value proposition to
lssucry reveals two truths;

REDACTED

"Thus, swe in the abscacs of the CPP and By-law 2.10(¢), thera is strong evidenoo that there
would not have been ncressed cutirat of Discover cands as a result of third perty issuence
Trogams, and consuwmers would not have benefited from any combination of Discover™s
“otique” potwosk fratnres on 2 thind ety issued Discover cand.!?

v

Ins fact, when questioned sbout whether consonacs will benefit from the thind party
isyuance of Disoover cards, Discover's own Hubility and damages expert cononded that
“Jt's too eatly to tall” snd that “{ijt could go cither way, though.” MCOpp.Ex. 17
(Hsosman 1726708 Tr.) ot 429.
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Although projections regarding consumer harm may have been sufficient for the
purposes of the DOJ Action, in this private action for billions of dollars in damages, MasterCard
and Visa should be allowed to present the new real world evidence developed in the course of
this litigation pertaining to the issue of consumer harm.

As another example, evidence that was not before the Court in the DOJ Action
supports MasterCard’s procompetitive justification for the adoption and énforcement of the CPP.
Specifically, the evidence reveals that MasterCard’s fears about bank issuers; free-riding on

MasterCard’s assets were well-founded.

REDACTED

These programs, which offer nothing new or innovative, threaten to reduce the incentives
of MasterCard and Visa to invest in their merchant acquiring network.
While the degree of prediction and forecasting present in the prior action was
unavoidable where real-world evidence was nonexistent or unavailable, to preclude MasterCard
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from fully Hiigxting mad presenting iz nowly-availabls evidence hhj.nrymﬂdboyﬂmﬂy

Disoover seeks to estop MasterCard from Etigating tssnes reluted to merket power
end market definition. In finding markut power in the DOJ Action, the Court and the Second
Circnit relied heavily an the notioa that *both Vise and MesterCard bave recently raissd
interchange mtes charged to merdhmis a mumber of thmes, without losing & Eingle mecchant
costomer as aresult™ Fise US.A, 163 P. Bupp, 24 at 340; Visa U.5.4., 344 F.3d 239-40,
Howevet, cconoaic scholarhip regarding two-sided platforms (soch as psyment card nefworks)
that has developed sinos the DOJ Action wndermines thix enalysia. ‘Whike th concept of two-
ﬁddplaﬁmhﬁbmhmdwdinthsmmﬂsﬁmmmwﬂwmsmwm
majority of Bterstors on two-sidod platforms wis prodused afier 2001, See, «.., MC Opp. Ex.
27 (Hubbard Report) at Y 22 (discussing Hierature); see also MO Opp. Ex. 35; MC Opp. Bx. 20;
MC Opp. Bx. 36. wgmmmth.mmmmm

. prives oo oas sids of the market aro consistent with & competitive arsket in which those highor

ptices expand output by lowertog prices and stimmlating demend on the other side of the market.

See MC Opp. Ex. 27 (Fubburd Repott) =2 9§ 18-36. -
Bne?mhmhhgnhohﬁpmhwwmdmmwﬁedphtﬁnm,boﬂ:

the DOY"s expert Professor Katz and Discover’s mhufsswﬂmnmmﬂy tostificd in

other procoodings that increasing interchange rates was not indicative of s sxercise of market

power by & large PIN debit network, See MC Opp. Ex. 37 at 107 (Professor Katz: “[Uitixately

[the] Interchings fie s driven by competition to sttract the isvaers, to sttract merchants, and,
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again , . . ous of var points [is] that the increases in interchampy fecs that we lave boa socing is
# townlt not of the exercise of madkst power, but it 5 fhe result of competition. . . 7Y, id at 142
{Professor Heuzman: cxplaining that buxing & fnding of market power oo increasing interchange
is “oonfiasing competition for getting banks with what looks like what a mancpolist might
otherwise ba.™); id at 152 (Profeesor Axnuvan: “The problem is that what Iy ectoally
compelition which is trylag o got issuers by raising the Intscchunge. I you orly Inok at the other
side of tho marked, ook Bke you ate exvising mirkct power . .. ") '

Nouethrless, Discover contitmes to argns that increases in intorchange rates
constituts evidencs of markat power, Ses, rg., MC Opp. Bx. 10 (Hxusman Report) at § 80, The
jasy should have the benefit of consideding this new alytical Sxmework in asssasing the isye
of market power at trisl, #nd Discover’s motion should be denied with respect to market power
on that basiz. See, &z, Continenial Airliney, Inc. v, Am. Airlines, Inc., 824 F. Supp. 689, T12-13
(S, Tex. 1993) (collatersl evtoppel & to relovent merket finding innpyropsists whors, st time of
first decision, conctptual famework for understanding competition at b and individeal afrport
level was not well known); Clark v, Smithkiine Beecham, No., 7:06-cv-30 (HL), 2006 WL
3320141, ot *3 (MD. Gn, Nov. 15, 2006) (coting that a grant of collateral sstoppel wenld
“froeqo scicupe in place from afn] [earlier] veict without teking inte account subsequcot
advances™), '

Yt aciition, collateral stoppel shoulkd not be applied o issacs of merket dedinition
in light of developments in fhe payments industry sinos the DOJ Action. b the DOJ Action, this
Coust determined that debit cards shoald not b incinded in the geaeral pucpose credit and chargs
card market it found, oo the basis that *fojnsmms . . . do not commider dobit cands to be

sobatitates for peneral purposs cardy™ Fivg US4, 163 P, 3app. 2d 2t 3136-37. However,
S0



during tho zeves yoars sinvs tho DOJ Action, coasumes’ wss of debit vands bay contimed to
evolve snd there iy now substratia) now svidence that consumers view debit snd crodit cards as
Teasonsbly intsrchangoable. Sse, 1.8, MC Opp. Ex. 38 2t DFSHC 002451907-08, 9§ 8 (2002
Discover Dobit Card Busincss Plen iotiag that “more consumers are boginniug 1o pay with their
offling debit cands for purchases that were traditionslly condocted with cyadit cards;” mnd
projecting debit payments will coutinue to grow 10-209% mmaally); MC Opyp, Bx, 39 of VUSA
113717010 (Well Street research report showing that tote] debit voluhe from 2003-2005

increzged from $539 billion to $842 billion, with year-over-year growth in 2004 exd 2005 st 24%
snd 15%, respectively). Indecd, even Discover's CRO now concedes that credi( god debit are
“not nscxssarily” i scparate calepories;

[SHenatare debit that yun on the wect smme networky xnd have the

sumne acosptanios, hes a lot of similuritics to 8 credit caxd . ., in afl

uiher aspecty, Teterial axpacts, it's the sz, . , , I thitk on the

issning side, agein a ongtomer cen chooss to uss thizr debit cand

versng a aodit cand sometimng,
MC Opp. Bx. 13 (Nelms 5/15/07 Tv.) 52-54

In ight of this new evidence, collsteral estoppel on s ssoc of market definition
is unwatrantesd, aad the jury should be allowed to consider tis evidence. Coburn v. Smithkine
Beecham Corp,, 174 F, Supp, 2d 1235, 1240 (D, Utak 2001) (Tt would be upjust to freezs in
time the saswers fo these qoestions when ths resolution of these questions , . . will be decided

upon the basis of, . . knowledge a3 it exists xt the time of trial."),



Discover’s roquest for offeasive collateml estoppel showld also be denied bocause
esioppel would inpvitebly osvse juror confusion and stbstmtially distort the rocond in Discover's
favor. Ay eephbasized Yy the Second Circuit, offansive collatzral estoppe} must bo spplied
carefully in recognition @ust it “may havs a devastafing frupact on & Givil fitigants constitotional
Tight to s jory triel™ See Motarch Funding Corp,, 192 F3d st 304, The Sccond Cirouit's
voncera epplics with spocial force where, 18 here, there are closely-relsted issoes remaiing for
resotution, becmuse the risks of having the “prociuded” issoes fom &o cartier trisl distart the
Jury’s resolution of the “open™ ones,

Por Instance, in a lesding casc, o dixtrivt court rejacted 3 request to give prociusive
effect to findings Srom i peior bench trizl, feariop the risk of plaimtifs “enduly rwaying or
confusiing the juzy” trough the skilfil use of the vasticr findings. Ses Fhelan w Abell, 953 F.2d
663, 669 (D.C. Cir. 1992). In affirming the lower cowst, the D.C, Gircgit scknowledged the
heigitened risks of mafimess when bench findings are offirad in 8 subseqoeot jusy trinl:

A roling for the Whelms on issor preciusion might have given

thean & hoad stmt larger than wernmied in the jury”’s d=libarations.

The [districd] judpe, in other words, indicated concern ot simply

sbaut the differetoo in factiindens; rather, his practical jodgment

turned on the prospoct of skewing or distorting the jury’s judgment

in the perticulsr sotting beforo him. We cannot sy that it was

wmsound for tha district judge . . . to exercize his discretion io favor

of allowing both xides to subnis thelr foll cass to tha jwry's
Judgment

1d;; ses also Phonstele, 1984 WL, 2043, ot *$ {oFmsive collateral estoppel rejected in Sheanan
~ Act litigation bocauss *the applioation of ixsus prociusion to the questions , ., wonld make a fidr
resalution of the remnining questions unacveptably difficalf®); Wright et. sl § 4465, ot 738-39

(noting that “prechusion ta one issue while clol;zbmlmdiwmbetﬂedmymmﬁd]y



distoct decision of the issacs that remein open™ tsd which “ovust bes tried In ey event™; 12
§ 4465.2, 2t 757 (stating that ovurts shuuld “considee e naturs of ury tial in Sctermizing
whether to permit nommotual prociosioe?). Here, oves i the Cowt grasted collaters] estoppel,
Discover will stfl noed to prove and defim its damages & fo al of its elafms. Beceoss issucs
colated to daraages substantially oveclsp ik fssucs on which Discover socks proclusion, the
potentis) foe confising or undnly swying to jury o¢ ofboewise distorting the rocurd iy
unacocptably bigh. This problem could alvo casie distortion of the jaross” viesrs of the evidence
relatiug 1o fho uow clsiras, {nchiding irtes-association ccrspizacy, 6bit, and Section 2 claim,
Moreover, sigaificuntforor confiusion could result fom spplying callateal
estappe fo the fssue of market definiior. I this Court grants prociusion on (o existeuce of &
gendsal purposo credit and charge cuind market and relsted notwork servicey market, in deciding
the sepatate debit cund and reluted nstwork wcrvices mickets, tho juroes” consideretion of o
evkdencs will be clouded by tho collitera] estoppel with respect to th extibrelated souksls,

(C)] Collateral Petoppel Is Unfrir Bocanse Dissover I Seeking To Bstyblish

Granting collateral estoppel on the ssue of injary to Discover—esids from belng
anwarmnted on lack of jdentity of ixeces and necessity gprouhids-—would be vafirir becavse
Discover is now advocating a theory of ijory that is contradicted by smtaments it made before
thiz Cout during the DOJ Action regarding the kmpatt of the CPP and By-law 2,10{¢).

Spocifically, during the DOJ Astion—~befors this Coust f trial, in depositions,
ad iy court submimions-—Discover saintained that the elimination of the CPE xud By-law
2.10(c) alone would Isave Discover “hempered in it ability attract third party Issulng banks” end
“severely compromised in its ability 1o bufid transaction volurme und merchant soovptmice.” Ses,
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ag, MC Opp. Ex. 7 st 21, 53, Indeed, Discover argoed repeatedly thst fhe grostest harm it
sulfed resultd oy v Tt pvented Discover fom acing aa a soquiver fr Viss wod
Miastes Cord s fitum ecepaiing Visa and MaastesCid portfblios and sunsing them o tho
MasterCard or Visa networks, see, €., MC Opp. Ex, 31 (Welms 1/5/00 Tx)} 30-81;: see alvo
MasterCord $.J, Br. 19-22 (aud materiala citod thercin), saxd that anry remody that Saflzd to
address theso additional rules and policies but diminated the CPP snd By-law 2.10(c) wes likely
to make Discover competitively worse off;

¥f callateral estuppel wers grenied, defendants would be severoly projudiced
bectss thoy wornld be prociuded fiom presenting fis stark costradiction to the jury,

XV, COLLATERAL ESTOPYEL IS NOT WARRANTED ON TuE ElGHTY-ONZ INDIVIDUAL
STATIMENTS DY ATTACHMEST A To DisOpvER’s MOTION

In addition to sesking extoppel on Hability issues ralated to Clxim Ous, Discover
sooka eeloppel on cighty-coe individual Katements fom the DOJ Astion, which arc Hsted in
Aftssiment A to Discover's motion. For each of thove statements; Discover bears the burden of
peoving with Yolerity and certainty” wach of the noosssary elements befisre collater) catoppel
ay boapplied. See Postlowaite v. McGraw-HilL, 333 F34 42, 49 (2d Cir. 2003). Discover bas
ot evey sHempted to do sohare, Rather, Discover assedds i @ single sentence that the collsteral
estoppel alements have boen met for, sl of these statements becmase cach statemernt was
“exhaustively litigated™ and necessary to the judgment bocsuse the statements “support” the
Court’s concfosions. However, ay discusued in Section 1B, statensents that are myerely
“supportive™ of s judgment may not be necessery 0 it, aod thus, evea Discover's proposed
standard {which it doas not cven apply) is infinn. See Micrusofi, 355 F.34 ot 325 (ko
‘sepportive of* standerd is uot the appropriate staudund. for applying collatersd estoppel™).
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Discover bas filed 10 sustain its burden and its motion should be denied 8 to all eighty-onc
Natenents on Gsat basis. '

Bvmn i'Discover had sitempted to articalats whether eny of the statements in
Attactment A satisfy fho propes requiraments, which it has not, collateral estoppel wouald stil] be
nawarmamted for tie reesons stated throughout this memoondom, By wey of exampie:

»  Many of Discover's proffered asscrtions—including those it clsims show
hurm to Discovar—swers not sddressed by the Second Circait and thaviors
wore not "necessary”™ to the finel judgment. See, ¢z, Discover Br., At A st
1138, 40, 41, 43, 45, 46-530, 54-59, 10, 71 & 74-81; see also Soction Il supra,

»  MasterCard and Vizs should not be preciaded fom litigating statements
Discover clrims damonsteate bann to competition, New real world evidenos
demonstratos that conrament will ot benefit from third party issned Discover
cxeds, Sew, 6.5, Discover Br., Aft. A ot 1Y 21, 3-29 & 31-34; see ciso
Secticn MLB.1 sgwra.

=  MasterCard nnd Viss should net be precinded from lifigating the individual
stotements Discover cirimns relats to market power and market definition, in
light of fhe new scholerthip end new evidencs, Ses, e.g., Discover Br., At A
at 2-20; sex also Seotion B2 supra,

» Inlight of real world evidenoe of sctuul freo-riding, MasterCard and Visa
should not ba prechaiod fiom Ktigating the statements regarding the CPP™s
procompetitive fostification, Sex, g, Discover Br., Att, A 8t 70 & 71, see
‘alvo Bection HLB,1 spra,

Accondingly, the Court should deay Discover's voqust that it collaterally estop

MastrCard azd Visa fiom Btigating the eighty-ons statemnts conteined in Attachment A to {ts

motion !

H mmcnamvwﬁeﬁgtthmwwmtbymmwbmbmmutmyuf
the perticoler findings in Attachonent A, satiafy the poliaters! extoppel rexysitements,
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CONCLUSION
For the foregoing reasons, MasterCard respoctfally requests that the Court deny
Discover’s motion for partial summary jodgment,

Dated: New York, New Yok
March 24, 2008

OF COUNSEL:
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APPENDIX A
TLLUSTRATIVE FACTUAL ASSUMPTIONS MADE BY DISCOVER'S BXPERT
PROPFESSOR HAUSMAN IN HIS OPINIONS RRLATED TO DAMAGES

v In sddition to the divect effoct of ndiBtions] issving (s transection volwms)
Increasing ouiput over the Discover netwock, those voluaes wonld have reyolied in
greator merchant ncceptancs of Discover. Thoso voluroey would hive susbled tho uss
of third-party soquirers, which wonld have accolerated Discoves’s shility to close the
merchant acccptance gap in the United States. Grester mexchant sooeptanos of
Discovee, in torn, woold have lod {o grester isning and wsage in 8 selFreinforcing
cycie. MCELOpp.IDmmRupm)diﬂﬁ)

» Some banks wanted to compete and differemtiate thamselves by issiing s Discovar
beandnd credit card, ‘This pew prodact varizty wonld have Intensified competition in
the issning market, (I 21 117).

v Batry by Disoover with an innoestive offexing in the mid-1950s coald have sparred
wuch competition between debit issoess. (1. 327 119).

» - As discasyed throoghout this repor, in the sbscaco of the exolusionary rules,
Discorver wonld huve sateced foto thind-paty issaing deals with Vis end MasterCard
member banks. Ji the oredit and charge cord network sorvices market, Discover
would bave attmcted third-party credit card ix=uers with its differentiated network
offering (which I discuss in datail beow). (fd a1 Y 125).

» As discussad fisrouglicud this yepaxt, in the dobdt macket, Discover would have sotered
into fsguing upreemnents driven, in paxt, by its innovative signature debit oetwork
offxing. mmmmwmehmmﬁ
cash rewards. Discover Network alvo would have offiercd cash st the point-ofsalo
fmrtintality, and weperior fraed control. Al of thoss functons woald have been
attractive to banks secking ways 6 protect the greater interchangs revenus associated
with signature debit, (I of Y 126).

» In my opinion, sbsont the exchedvnnry sules, Discover would bave closed the
rocrchamt seceptancs g2y betwoen it and Viea and MusterCard in the United States by
the late 1990x. (I, ot 129).

»  The enbanced network scceptance, in turn, would have inproved Discover®s
compolitivencss s an issue, 'With grester merchant acoeptente, thare would lave
been more spending and larger batmces per accoent on Discover Cards. This loss of
imyensed volume end revolving balances doe to having a wesker network becsuse of
lesser mexchent aocopinnon banmed Discover, (i =Y 130).



My framework quantifies Discover’s damages by examining the business
opportunities and strategies that Discover would likely have pursued and
implemented in a world without the exclusionary rules. (/4. at  149).

In the first alternative [damages model], Discover enters into deals with credit card
issuers in the but-for world, Discover would have earned margins on these third-
party issuing deals, and I estimate the lost profits from a network perspective. The
volumes from these deals, in turn, would have enabled Discover to close the domestic
merchant acceptance gap. Reducing the acceptance gap also results in damages to
Discover’s network and issuing businesses as holders of the Discover Card would
have used their cards more and carried greater revolving balances if Discover had
been more widely accepted. (/4. at § 150). '

In the second alternative [damages model], Discover enters into a joint venture deal
with Citibank, a prospective deal discussed between the parties in the actual world.
While other credit card third-party issuing on the network would likely have occurred
under this but-for alternative, 1 focus on estimating the additional profits Discover
would have enjoyed had the exclusionary rules not existed and the parties been able
to enter into a joint venture agreement in the but-for world. (/d. at ¥ 151).

Given this state of readiness, it is reasonable to conclude that in the but-for world
Discover would have already begun marketing its network services to prospective
issuers and that third-party issuing on the network would have occurred by 1995, (d.
at § 154).

Shortly after the exclusionary rules were eliminated in October 2004, Discover (1)
acquired a PIN debit network, and (2) developed and launched a signature debit
network offering. Discover did so even though the prospects of succeeding in the
debit network services market were much less favorable in 2005-06 than they would
have been in 1994-95 when the debit markets were highly fluid and relatively
undeveloped. I therefore assume that Discover would have also developed and begun
to execute a debit strategy in 1994-95. (Xd. at § 155).

Discover would have shown greater flexibility in working with issuers in terms of
branding and merchant pricing. Flexibility on branding also would have been
attractive to issuers because some, REDACTED

were looking for network branding that would not compete with their etforts to
differentiate via their own branding. This exclusive merchant acceptance would have
differentiated the network, as issuing on Discover would have meant incremental
volumes for the issuer through access to these exclusive accounts. The closed loop—
which gives Discover the ability to capture unique information from merchants and
create card programs that are limited to select merchants—is another differentiator
that Discover could have used to attract third-party issuers. (Id. at § 160).

Discover, therefore, likely would have offered banks a very attractive, differentiated
signature debit network platform, (/d. at § 169).
2



Discover’s relative Ick of intsmational acosptance would not huve beea # sevicus
impedimant to such n debit network strategy. (I ot § 170).

Fowth, the diffcrontizting value peoposition for Discover (o.g., sowends, vatus, cash
ovet, merskomt exclusives, Rexibility, oto.) would have had move valae in the 1950s
befbte the amocistions and banks begin more fully emulating Discover's imovations
m theso arcas, {2 atY174).

My general principal in calcalsting network margins from thind-party issuing is to
assums izt Discover would kave offared & financial package to issuers (terchange
und inventives net of foos and asgesements) that would duve beess oompotitive with
offixrs from Vise and MasterCocd. (/. 2t ¥ 178),

‘While Dacover's merchant discocnt yates would have bren below thoss of Viss's or
MasterCard"s in the bot-for world, Piscover would have vffmed competitive
economics $o issoars mmd czmed & margin on petwork volemss. (I, ut Y 180).

Second, greater issuing volumes would huve parmitted Discover to uas fhérd-purty
svquirers 1 accolerate ity ability to gain domestis parity. Third-pasty soquirery could
maro cost effiectively acquire xmall merchants for Discover becanse the margina)
costs of adding Discover acceptance to existing accounts R the Siird-purty acquirer
'ws Jess than the costs to Discover of scquiring such acconnts on Hs own, Ass
wWyMWMD&deﬁMMm

at

Moreover, the use of third-purty aceuirers would bave subsizntially enhanced
Discover's sbility to reach the mmillions of amall mcrchnts that ave difficult fors
network to roach with its own sales frce. (27, 23 Y 186).

n the bt for wnckd, with fhind-party acquiring, Discover would havo been sblo to
mmmwmmﬁMme

In xddition, Improved meschant acceptance would [ead to grester sctivation of
inactive Disoover Card soctrmts. (Id. at Y'209).

1 also bave evaluated whether Bird-party issuing oa Discover's credit card network
wyald have had 3 cannibalization effect on Disoover's issaing business, nmy
opinion, such camibalization would not kave biad & significant effect on Discover’s
issning buginces for several ressons, (72, ' 208).

mwwmdmmmmmwmm
Discover Card as their primery cand, landing ¢ groater spend, (d, 2t Y 253).

Duting the rdevant time frams, Discover had disonssions with varloss entitics in the
peymeais indostry shout n wids yange of deals cach of whick would havs transformod
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Discover’s business, These discussions included discussions with REDACTED

REDACTED . In the but-for world, it is reasoneble to believe that
one Of these deals might have ocourred, and that it would have resulted in & network
that would have boen attractive to thind-party issuors.  REDACTED

In a but-for world without the exclusionsy rales, I 2ssome that the Project Explorer
negotiations would bave involved the parties pursning the Cross Sell option given its
higher econcmic value, To model tho damages from this particolar option, I make
use of the modeling and valuations that Discover 2nd Citibank prepared at the time.
Both parties prepared estimates of the vatue to each party of implementing Project
Explorer, and of the total value thoy expected to be created by the projoct. Much of
the modeling wes focused on the Big Bang option, but the modeling can be modified
to anatyze the Cross Sell option. (Id, at Y 266).

If Discover had g strong differentiating appeal in 2006, it must also bave had on¢ in
1995. (MC Opp. Ex. 22 {Hausmen Rebuital Report) at § 122).

- Discover’s [m]erchant [dfiscount [rlzts [w]ould []ave [bleen [hligher in the [blut-
[Tor [wlorld. (7. at VIII, C()

By contrast, in the but-for world (as with the post-2004 actus] world) several things
would have changed: (1) Discover would have more actual and prospective volume
on ity network; (2) Discover would be able to rely upon third-party acquirers to obtain
the merchants Discover could not economically directly acquire; (3) Discover would
bave adopted a more open payment netwotk model where it would have sought to
carn sefficient merchant disoount fee incoms to compensate thivd-party issuers. (/4.
at 1213).

Many banks, however, would have been interested in issuing on the Discover network
in the but-for world. Someissuers would have opted not to coter into dedication
sgrecments, in muck the same way that - REpACTED  has elected to maintain cornplets
flexdbility to issue over any of the various networks in the actual world, Other issucrs
would have [ikely insisted that the dedication agreement be structured to give them
freedom to segment their credit cand issning and issue cards on the Discover and
Amezican Express networks. [ would expect the very banks thet would have been
most interested in issaing on the Discover network would be those banks that would
have insisted on this flexibility. (Jd at § 253).

Discover’s historical lack of merchant acceptance parity made it subject to adverse
sclection. It has tended to have a higher chiargo-off rate than it otherwise would have
because it has tended to attract cardholders of higher average credit risk. (Jd at §
307).

Axl)isowet'smuhmtawa‘!phmeenmpuity, its issning product will improve and
it will be less susceptible to adverss scloction, improving the charge-off mate. (72, aty
308).
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