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Tba evldcaec clklliDMah:ICmll'1ma11anmclmn ID O)lpOl!tiOll ID DlscoVl't's 

JDDlloo Jbr partial lllllllllllllY juclgmlml la let .tbidi la !Im IM•• 1 eljm of JDlllph f. Triagaii, daled 

Mllrclt 24, 2008, llld oompllocl la Ibo~ appdlldlx. Tho oVidoaco railed on ID lhil 

••••m:o11111d11111 md Mastm0ml'1bipamo1DDisi:ovar'1Local 1WleS6.l ltalrmmll will ho cited 

.. stttlmh 111.lhc clmtbelaw; 

MC Opp. Bx. [c:.dn"bit 1111111bcr] 
(Witncn IUIZDD dm! Tr.) ~ 
llllltlber] 

Di3curu n-.ctal Smbl It al. v. f7lo U.S.A. 111 al., No. MC Opp. Bx. [l:llhibi1 llWDbor] 
04-CV.ml44 Bllll'iq lmmc;djlll (Heming [date) Tr.) [pap 

Dlllllbar] 

Ullilad 8tllrar v. P1lll u.u -. No. n av, 11116 Tdlll >&c 0pp. Ex. [cxblblt lllmlborJ 
'l\aasaip [wilmu -JC.i.te] 001 nil! 

Tr.) (page ~J 

SCFC 1l:a h:. 11. 1'hll U.U Inc., Na. 91 Civ. 00475 Trial MC Bx. [llllblblt ll!llllber] 
Thmsaipt ((wilnas =I ldalcl 

MormtalnWut Trial Tr.) [pap 
1111111ber] 

l.Jiocammll8 MC Opp. &. [cdiillit 1m111bcr] II 
[blllca pin ollc or:pap UUlllbcr) 

MootorCmd's Mdicm fi>rltrmlllmy Juilgmmt MC SJ. Br. [pop number) 



PmiiUliilt Iv Fedenl ble ofCMl Proeedme S6{c}. Defimdants MasterCard 

lnwspuuded ml MasllicClrd Tnt.matfonaJ l11c01po111ted {wlleetivdy, "MasteiCmd") 

respeCtfDlly submit this mtml0?1llldum m opposition to the motion fur ]1111'1ial llUlllllllll')' judginect 

of Plaintiflil Discover Financhil Servim, DPS Services, U..C llJld Discover Bllllk (collectively, 

PRBLIMINARYST.ATEMENT 

Shorlly a1ta' :6liDg this action S1lddng billioos of dollam from MuterCard, 

Discover urgacl this Court to colla1erally cstop Mas1aCard aod Visa from litigating issues of 

liability by adopting its fiIJdings from illl 2001 decision ill Unlml Slat&J v. 1'18a U.S.A. Inc., 163 

P. Supp. 2d 322 (S.D.N.Y. 2001). According to DiacoVlll', this was simply a c:aso about damages. 

This Court rejected Discovct'1 argmnimt then, recognizingtbal DiBcovm'a private ldion ''isn't 

the SllJDe liligatioD" as the Department of .Juslice's ("DOJj equitable action llJld that w1Iatcral 

estoppe1 camJOtbedecided:!D& "wl:llmn." MCOpp.&. l (Hearing 11/16/04 Tr.) 12-13. The: 

Court should n;ject ~·· argument again. During the lut two yean, the parties have 

cngaged inexkmsive fiu:t ml axpatdiseovmy, wi1b scorca ofwitnmses being deposed, 

including nearly sixty Discover witnam. and llVlll' 100 million pages of docm111mts bclng 

produced. Discovcrwould-mgo thc Qnvt to :iguoro that timo ml rlffilrt on the part of all the 

p&rties in moving fur !l1!ll1!T!!!ty judgment based Oil w11atml esloppe1 Oil its P'mt Cluim For 

Relief (''Claim One"), and to mtop Mast.aCan! and Viaa from litipting dgbty-onc llpe:Cific 

statcme.uls from this Court's SC1Yc:n-year-old opinion. Di11COvcr's motion sboold be: denied for a 

myriad OfreaBODI. 

Ffnt, Discowt'• pa:aeDt action scckingmOllClmy d8mageri for B private party 

lacb the niquisite idc:atity of iAu=i with the govamm.ent's eoiircement aiilion (the ''DOJ 

l 



Adian"), whlcluongbtOJllyequilablc:dlc! Asjmtom llXllDple, DIJ~• lbearyofinjmy 

bore ls \'lllly dlflimiiS- Ibo wmcpeliliw ~lltlslllcin thoDOJ Adloa. '!'bin, tmlib: 

!me, tho salolDcos-. on wlHllblr ""'""""""'Wlnlmmed by the lllJapd Impact of 

Mutmeaad'1Cwqielilivoho~Poliey("CPl"'JmlVm'•~2.l0(11)onI>iR<mlr'1 

mx!Amaica11 Jlxpmu'1 llhility111p1r111111"tr!di 'bakism. Disccmnow, howtmr, lldvlllClll 

IL-them)' of injmy tlmt dcponds tn 11.i.,,,,,1;.i pmhpoa the CPP'a lllMI By-law 2.IO(c)'s 

oftioot 1111 Dilcovcr"1 llbllity11>pmtmrwlth thin!~ ~I-Cl lllluo lhal Wiii ncllhcr 

ohallcaged by tbc D01 mr olbawlse lllljlldlcalcd in lhc D01 Aclioa, 11 1lle Court llXJl"llSSly 

llCllDd. :r.. addllloa, signtlirim! !-. of "laJSltinn llllll lbll lmpad. if" ay, of tho C3'l' !tadl' (llDt In 

~ wftb By-Jaw 2.10(0)) CBI Dilclmrr'J builieg Wllll llOl lltlptal piC:riamly 111111 sa 

cootm: 111 M'utmCmll'1 lilbllllym this-. 

s.:-1, byU..... ofliabllltyllpOll which DllCGftl' aow seolm atoppal­

lriolurlillg bolh lqj~ IDD!soawr lllld the CllUlltiOll oflll1}'such 1r9mY, both DfWhlcb 11'1 

milWdlll okm""" ofDiscovm'1 clidzm bat mt oftbo gavrmmcmt'r caft>cwucml adlolt-wt<11 

JIOtno ilydAN:lcW bi thoOOJ Aclilluad lhalin l!llappd OD tboleislilel ii ww111111llld 

II amadll!rof!aw. 

27ibv4 contrmy lo DmM11'1 UllllllcD lhal app1ymg collalmal !ISloppcl wm 
"momlino" ~pnvmings (Di-Br. 41), tho llUbllzmJial uvclap ~ dll!lllFI 

i1tcu whii:h mdisplltably:nmctbo lid8JllallmrD in lhel:r l2llinity-mi llabilityillll08 vlt1ually 

111111111 lhal my elliclllll:ie5 would be,,. lllinlinb al bat. Iii riliti1111, there ls slgrri!!Clllll O'VOl!ap 

'bcmoell~nnrmyllllWly la! d • :odi asmcmopollzllicm, dcblt.nlllmd, ad 

iDla lllMd.tlnn ~dlllmr, .u of which mmt 'bol11111*4 liJll)'-lad tbo iasacs upon 

whloh Dilccwenecb Cllloppe1. nu uvclap fur:thor ............. as this Court has piavioualy 
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o'blcmd. tbat mllldlnl l!lll>ppll will DOtlll:Mljlldk:lal IOCOllO.al)'. MC Opp, k 2 (Heiring 

4114JDS Tr.) 3 ("Uind 11111 applylag collllllial adDppcl WOllld llOI pmmolll llil!c:ioaGy .••• 

!TPi= .... aDllllllHz'of ldcliliclllll c1liml lllll lepl tllecria In tlWr ....a !bat wtre llOI belbnl mo 

ID Ille D01 llCllD11. lnclrifing!hB plliaWli' claimszellliDgto mcmapoW. Did ti. debit card 

mmbl.j, 

Fori, .,,i,.iag collllrnl caloppclllcR: wvuld'bo fimdmnnrd!r!ty ua&ltto 

MutmQri 11114 Via., W1dle fhlt Caartmldnfll l!adbip 111 lbe l>O.J Actiml buod OD fimlcull 

""to what dsowmld WQU)dlook llb'Wllhlftll B)<-law 2.tO(a) 11111! the CPP, dDwvary in du. ...a 

hu 1l!ICOVOl'll! prOY!amly1lllllYlilable evlclaM>o lhat CllDllb:n m111y of lhil Comt'1 filldinl!l on 

illuelofllOllSIDlllll'Wlllfae,Jll'DClucl.ilmlmtioll,llldp&VCOlllpllll11jludibllons. MomM:r. 

~ ~mldp dcw1opcd lillllll Ila DOJ AcdoA maect1 lhat lhD lllll)'ali ofllUDbt powa' 

llDll mm:bt drfin!tina acl•liiM<l by lmtilll•uwwol 11111mlled1lpoll by lhil COllrt !ml -to 

marbtrealillm today. JndeDd, MldlUI x.tz, tlieDOJ"I o• •k""ist 11po11 wbolo tcsdmonytllil 

Court tdlecl Ill tho D01Acllcm,Ilaz=adylcllllled1hal tbercmsy be m 'lllllrbt power in a 

two-sidlldple!6m nah u • paymmil cmd ~ ifpricm 1:111 rilillg OD oae Bide of 

the pllll:bm, bGoamo !hat amid simply be 8¥idence of CODJPllli1lon. Mum.<::aid, acconlingly, 

a~nabk1opaeu1~-utpoworclelimemlhD~~CCDllOlllk: 

filmcwoJk:. Jl"mally, bllCOlllG luuesnmalil to be lillgalal diat implicate much Dflbe lllDl• 

ariclc:Dcc Ill lbolC lllllVCI tbrwlilcls Dlscovar ... eStoppel. the pollilllla1 lbr juror cmdilsicm 11111 

diatmtimi oflbc ......m !a h!gb. 

Two ywa ofimcma di!!covay, u""1lu Dhccmit's own explil1 roportr, bu 

llllol Ill fho ~ lbattba CamtWlllllccl eddnMct botblemllking llJl'f lhlll clec:bi1111u1o tlic 

applicabDity of wllmnl mtoppo1. "111.tlBllll, il !a mw l!bimdantly Clear that Dile<Mlr'a """"ii 
3 



umbdly di1limll iiam 1he DOI' Acllai ml lhllmjmliclal-"" wauld bO mved.by 

awJying c:oll*d eatoppel. ~ lllllnildmthepermitted lo bmdlmu tho aquitable tool of 

eolhdcnl~oplmazypmposeot'WhlcblatomlXimizoc!licleDcylllldjwllcill 

oconom.]'-bto 1 wapoa ID bar MatwCd llllli ViR fiVm pzalllllln& pjdem:o lbat diRcl1y 

coutnidicls Dlscovcr'1 ilawed dmniat Dflialiilily imd demagM A doctdno buecl Oil c:q\li'7 

llbaaldllOt bo auplayod ID echiave lllllh ID 1ll!lual Rllllit. Al:cordiusJy, this Camt llllDald deny 

l>iicovec'1 molinn ID ill lllliroty. 

STATBMINl' Ol!'JIAC'l'S 

A. Tiie DO.J AclluD 

Jn 1998, the l>OJ hloqJltm Cllflm:amcat ICllol1 fbr oquilablo ielkd' alloglngthal 

"V;saimdMulca<:ani mdi indrpmdmU,.viDlldod Sectiou I of the Shrmam Aet (1) tbrwgb 

0
go"llll1lllDOI dmlity, •which alhnrcd 1DClllbcn of eedl DCtwod: 1o sit oa tho bomd of mroetan or 

ODO rllll'Mllt whi1o i8sulng Cada OD the OIMt, lllld (2) by ia.poclivaly lldopling By-mr :z. t 0( 8) 

llJll! 1he CPI', Uiob allepcllypnibibilal1helrn.wpeclfftimrmbm ~ iSlll!ngOlfdl OCI Iha 

Amadoam Bllpress llld Di-veruetwc:cb. s. ""' WU., 163 !>. Sapp. al 327. 

lbe DOJ a11ogecl 11111 Visa 111111 Mlatl&Ccd Jola!ly lllld scplll'lllllly bid madi:d 

poww in Ill lliqp;cl pmn1 pmJXllC canlntllroit llllr'kd, mid dill thoy m<orcisod dial pDW<r to 

Jmlnbl compcllllon fll !lull mzbl, DI wdl .. m Ill alJogal mm!tot fur ,gmr:ml pu:paBO ondit mid 

charpQ!lds. S. Mc Opp. h 3al11-41, 11il!DOJ did DOt allege, bowmor, lbat Visa md 

MaatorCmd 1lllllJ1lnxl wilh mdio!lmr m ...... By-law2.IO(e) imd the Ci'l', wllldl wtre 

adoptedfiw)'elll apan--ia 1991llld1!19.6,~y. 'Rllhl:r, thoD01alleged11111 

M..c.mlllldv;,,,,ach111.Y*lilllllywllhltneapdi•e"~baab,"llllraimd 
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QllllPOlidmtb!ougluhe ldoptlcmoiBy-law2.lll(e) llllil Cl'l'. s.;..Mc Opp. lit. 4a,159 

(."l!ach of tho dofm!mts, OD WI ol'llDll ID collabcntioa wilh 111~,,..,., bu 

qagal in a mnrj'Priagmmlrinetlop llZld campnay •.• , "). ID aM!tlll!\ die DOJ did not a1Jesc 

tlud Visa ml MllslaCud bad,..main..! U ""Y'l'f I In my plJpOlllll ~:marbta or 

tlall either Visa or Mll6taCaid bad viohd:lld Stocl"8 2 oftbc Shaman Ad. 

Jlollawing I trial ill the.....,_. of2000, thla Ol1Jlt hold gD\'aDlllCC clmlity of 

ViaandM11terCliddidldamselum10campotl!lmiinlbacred!taodcbargscantllld1lsliy. 

n..a U.8.4163 P. Sapp.lldaU28. IJaMMrr, Illa Oourtbelcl11ratlly-mr 2.lO(c) andthoCPP 

ll!d.w1blly1u!••hm hde. 1iL 11~. 'lb•Clallltlnmd dlatbllllklawmi:oofAmodom 

llllprms 111111 Dlllcowr oll'lla eould bcaellt CIOUIDllll by llM:naslDg pwdoct wricty ml -

obaioe, RICIOipdz!IJg lhlt lllCla CllldswoukJ cambim tho "mdqad' lildunB uf'blmk imll!S with 

lbote ofKml by tbe AmericM ~ llDd: l>llCiClver ~ 14. at 329. A YBS1 IDlliarify of 

lhis Comt's aplnilili pedliinlDg speciliclllyto Dilcovswm pzedicated OD slalllmllllB made by 

m- IDOldMls lllamA:1\lllL 14. at386-89, 3513-94, 396. lndeod, the de ovidm:o cllccl by 

lbU Ol1Dt dalblnb wuald hml boaa lutaieillol ID illlmllls Dlseo\>\11: aimlii Iii Iba toatlmouy of 

DilciovaE's CBO DaWINelllls ....... dlug Wlllt m:eoalMB 11l'!DtUSApulpoilally11id. /ti, at 

3116-87. ID •ddffim, bocame Discowr bml DOI pallucnd with my baob ID 1-Dlatovc:r Cllnh 

at tho lime of Iba DOI AWon, lhil Comt bad 1D indict wbat tho lmp&ct on compotilion would be 

&ma bllllk issu11DCO or DI-oan!i. To tlall !llld, fhb Comt bad 1o nly 0111qicesauta110111 

fiolll DilCOYc:r cxceullYel regaidiirgtbe IHllwulk fi:alma l>i11to•1•"wuuld iub awiblblc1D 

potmlia1 lid: pldDlln. Id. 14 395-96 (oiling MC Opp. B:c. S (Nolms 1ntoo DOJ 'I'dal Tc.) 

3011). 

s 



ThaComtllaycditsjudgmaatpc:DdlqlJlllOlll. Utdl«J Stal#v. Yin U.B.d. Inc., 

No. ~ClV70'16QISJ),2002 WL638S37 (SJ).N.Y.Pc:b. 7, 2002). 'Ihll.Baccmd C1miit 

ldlimlad tis Comt'sdoliilioa OILSeplmba-17, 2003,- UidlarlS-v, J'r.ra 17..U. 1na., 344 

P.3d 229, 244 (2d Cit.2003), llllll. lbaSllJldlllO Com dmled Iba clah.!.11 ... )llllitioil tbr 

r:ertlmwi on Odober-4, 2004. Via ml MUlelCEd 1111poc:ti...Jy zepealed By.law 2.10(•) snd 

11111 CPP J11111111D1 "' Ibis Camt's lllllUldy. 

B. Dllamn JJmiJvaamtm l'lleDOJ ActlOll 

AllllougJi Dilccmlrwu DUta pmtffD thoDOJ Actioo, It wu dw la tha 

lftfpllm, and awmmcmid lo inlu•-ill thcl P'"""""Ugl hcamsDlKovcr coatimded tbal tho 

raud)"dllt tbo :ooJ Wiil loalciDg bi ill aa!iucammt amtlmr-lho aid of F'rmlllCC cloaJity lllld. 

tlioelimlDallon of°B)'-1111' 2.lO(o) lllll lheCl'l.'-wauld llblymakol>ismwr- oft'lbob it 

wm. MC Opp. l!x. 6 llt 8. 11= 1Simouy ofDiswver'1 .....:ati-. as well u ils llOIDt 

sullmlAi-, nwailstbatDilcowrwu ooaoemod tbal tlio olimimtion ofB)'-hnf 2.lO(o)aad the 

CPP, wltllout1111m1, ._.id burt,natbdj,Diacovlr. 11«. &g., MC Opp. Bx. 5 (Nelms 7ntOO 

D01Tlial 'b'.)3047, 3073 {Dilcxmlr'aCBOlallityinalllatlhD ~ljrnhudjna ofBy-law 2.IO(e) au! 

tho ClP aloao COll1d Jut~); MC Opp. Bx. 6 at 8, I S-20 (Dlawvar Molion 11> l'nllimmo; 

mguillgtbatmillllionofBy-Uw 2.10(0) and the CPP, wbilocmtitnringto llllow lho 

enJbnic:mllll! of olhcrlll!Oll, woold libly harm nompetit!m1 wl mike ~ver - of!); MC 

Opp. Bx. 7 ll21, SJ~ Amlcas BrilrOJtKDody, blgbl!gblins 11ogalivnftil0b Dilcovor 

waWd llllll:r if O!llyByoaw 2.10(u) IDll Ibo CPP W1!l'O climin.tcd, c:xplalDIDg tlm& such a l'l!lllCdy 

'll\lllld loiMI Dl>ooY!l'"hlmperedlillb ability to lllllul lbW poaty!aSD!ng bllDks"' al "sm;dy 

compramisad ill i1s ability11:1 baild ~ valumo au! mara1umt ll<:oopt111x:f"). lndood. 

oi-aclndtlca ill its lllOllan ID._ 1"atif1bc CPP llDd By-law 2.1 D(o) wore dimj•md, 
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"lbe ~ l>ilcowrllltWOD:1111111d IXllllDc ID be halllponod ill its abllicy'to lllll'lr llld, 

. ludeod.WOllld1MMXlllletbeailyamdlltMll:lclodlomalbtlhateoaldnohea~­

fhlrd..pmty1uncn." MCOpp.Jlx.. 61U. Mammr, dlitiugldiclcpolilioa inlbeOOJ Actimi, 

Phillip l'DlolU, Ibo CBC> otl>ilcover't lhlm-pana: mupaay Mmpn Sbmloy, WU quatllmed 

repaliag die nor•, pqxmee1 nmudy. 

Q. S\) thD ab11i1J of\lialllll MmllmCald flnanolal 
lmt!tqdons to lal1le Dlsccmr Cmdr, dult't OJo only 
rmacd1'I 

A. l!!al'1 lmU111Ut. That alano will DOlmUa.ut 
llCOllllllllcll'Yillli• or llllow11111D pt 1hskilid 
Dflllldictlhiunmf cM OIDID tJml WDDRJd lo 
~ tbeactwurlcvlabla. 

MC Opp. !!x. 8 (P.....u l/14/00 'Ii'.) Jl»-10. 

c. DIHavtr'w PrhatB Acdon 

OAOctobcr4, 2004, tbe-dq Ibo Bupnme CWrt deniecl d..rbnl!ants' pclltion 

fbt catrmruf in ta DOl' MliClll. D!la7Yea:-enocd !Ids ptlwic lldioa aeetlDg damages 

l>ilwvar'1 SecGlld Amooded Oltapleid, whidlDillXIY..-plllpllllS ID be pnmlled an !he D0J 

AdiOll, -U vadou alllima apinsl~ 11Di1 V111. Spcclfi091ly, ~'Pint Claim 

p.,.. Relief me:itstbltMuiaCa'cl ...i Visa, "Oil 'bctlllf of 8"d In collalicralilm wifh tbcir bmlb, • 

amspincl ID reltnliD taido In .ioladan ofSrx:tlon l oftllo Sbn!rtnn Act iD Ill alleged geoond 

puiposooanl nctwmlt lllllVlccs mmbt tlimugh Ille m1bn:cmellt ol'ay..l!IW 2.1 O(c) md the CPI', 

illlll lhltDillxMl'wu iDjm'lld as a nea1t. MC Opp,&. !I Ill,,~. Wbllu not appamit from 

lhccoqila!nt, DltaMrdidms ill i1t Jln'Dlli molloll 1hal lts Pint Cbdm Par Ralid' llllop11 two 

sopmlll imn..a1"""81ian Olllllpimai01 ~ MlstsOlrd aad its mbcn llDll v- aad ita 

Dmlllban. su Diacxmr Br. 43. Ualib Ibo OOJ's cmfomcamot actloa, lloweYcr, l>ilcowt docs 
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1111tlimlUll oJltpl ~to lhthil:tWOib" qgim:mlna bllDkr," llutnlficr appemrlo alloge 

)lmalld Wlllpiiiu:i•W-...Uuet91111klll4 ill mlhe~ 

llilcvwr'1 BCOCllld ClalmPor lb:IWll!tips a IXJDBpbiloyll14'1tim Ibo dlltlnidants 

ml lllllir 'baab ID Rl1Jlln tlada ill 1111 allopd ·"Rlewmt llllllbll," m vlolatilaa of Sec:tion I, 

l'elll!linglnbana ID DillcDvlr. MC Opp. Ex. 9 llt'l'f I~. Tho oompl.mnthettl allegu three 

n:llMllt \1llllbts: (I) a p<ral PQlJl<lMI oatd 1IClW<U IClv!ca 1IWbt; (2) a p:ncn1 JIUIJIOSO 

cn:dll card llllllbl; .. (S). tpllCl1l pacpotOdeblt IJlllll ll!lllbl, /JI. a! n1m. IDd Dlalxmc's 

lialllHtyllDCI damagm trapldJIDJ' 8-80 l8lcrb I fomdlnleYlllt marl-rt I paonl puqxlllG 

dellitc:11nhiotwadt ~JDIJbt. MCOpp. Bx. JD (ffaDl!dmkeport} at Tl ~.1 

Discowr't "'ll!tlniftll dllms usct11iolailmla of Section 2 of the Slumm1 Aet. 

Spooifim!Jy, Iha Thin! 11111 Fomlb Cladms l'or Rdiaf lllogc that Vba moiiopolized 111111 all>iiuptod 

ID llK1llopOliza Ibo NIMlllmm:.t., a lbel'lllla Cllliin llll"P a coaspiraq1'> ml>JIOPOl!zo Iba 

i:elmilt:mirkals·botwe= V1111111!dMubd:wd. MC Opp. l!lt. 911'ft106-24.2 ID t!iDD01 

.Adioll, Ibo &IMllllllllmt did 1111t llJcr,e dlO' 'YiolatloDI of Si=cdou 2. 

k llllldeoJm-l17 l'n4eaoc Bmmnm'• Ujlllt teporl, a byfilcetof~I 

lllllgedilijmyfl l1s arg111111111t1bat'O,,.iaw2.IO(c} 111111 tho Cl'l' lnbi&ilod Dia-'• ability to 

D:muau1111e1U-....,._..llaaa8b lbo-of'tiid partyagqu!Rrt, Sn MC Opp. Bx. 10 

(R!!lmnan Repcitl at'fl 129-aO, lBB-91. "111iooahlblathooiyofqmy'WNlllllliijglled ctaring 

z 

. 
J>lscovmrh'llOt llllap lllCb a matb:tla.IDy ofltl cumplllris, IMG \bwlll itll Sccood 
Ameluhotl Compllilitwa file4 lea dwt two mlllll1ls prior ID the date OD wldc:h. Dila>vl7 
""""'l'lufwwwx Hmm'• apmzepa11:. 

ix--origlqally mseited IDCllOJIOJ)> mlht!en!!l!M ellll Bllealpl to lDOllOpolize d8iml 
aga!DnMMllllCllldlDllivltollly. MC()pp.&. 1111'19U.lOO. ROW8YS', this Court 
dllmi11ed 1111)' auch alaims ll.lll'lm& Mllll:zCmd OD U., basis that Ml$ta'Oud lacked the 
~mamt ~~ my.ilcpl1lllDYlutmmUt ID amlllD.-b claimo. MC Opp. 
Bx..12813. 
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the DOJ Actioll-ilor was l!llY discovery taken on this issue during those proceedings-Discover 

is seeking approximately $6 billion in damages related to its inability to partner with third party 

acquirers. 3 

This Court earlier denied without prejudice Discover's request for collateral 

estoppel on the basis that no judicial efficiency would result in light of, among other things, 

Discover's newly asserted claims, including its Section 2 allegations and its claims related to 

debit: 

'"The principal virtue of collateral estoppel of course is efficiency 
and judicial economy. At this stage of the litigation, I find that 
applying collateral estoppel would not promote efficiency .... 
[T]here are a number of additional claims and legal theories in this 
case that were not before me in the DOJ action. Including the 
plaintiffs' claims relating to monopolies and the debit card 
market." 

MC Opp. Ex. 2 (Hearing 4/14/05 Tr.) 3 

D. New Developments Since the DOJ Action 

After the Court's denial ofDiscover's initial request for collateral estoppel in 

2005, the parties have engaged in extensive discovery. Discover alone has produced more than 

30 million pages of documents (in contrast to the tens of thousands it produced in the DOJ 

Action). MasterCard has produced more than 14 million pages of documents. Approximately 

sixty Discover witnesses have provided deposition testimony (in contrast to the nine Discover 

3 Discover is claiming $1.1 billion in damages for cost savings Discover would have 
purportedly achieved as a result of working with third party acquirers, $2 billion in 
damages related to incremental spend on Discover's proprietary cards that would have 
resulted from increased acceptance due in part to the use of third party acquirers, and 
over $2. 8 billion in damages related to Discover' s third party credit and debit card 
issuance programs, where it is assumed that the third party credit and debit issuance 
would be robust and profitable because merchant acceptance will improve as a result of 
working with third party acquirers. MC Opp. Ex. I 0 (Hausman Report) at if258. 
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""'""4i•• diat IOlslilied lathoDOJ Aotloa). ID addllloa, uoaiylOO tlilrd party.btml<s proclil.led 

wluiainoua ~ 111111 tw!I 1.....i,1 evidclJcc (dc:polillgng 1i0111 O'l'lll' I 00 b1mk 

~1114-!lumUmillioa.docamoall). Muahoflhis11111Varidoi:oia,wbichwu 

llllmilibledadag lbaDOJ Acliou, meall lhat In tliewodd Wilbollt B)co&.w 2.JO(e) lllld tho 

CPP, l>iaxivaria llUlble lo C0111p"11osu ••fwllyh iasucu duo1D illl iDlbilily to oft'cr a 

compelliDgvalne jll\l(lCl8ltiou ~ tbcuw llridcmm rmals tlm1 

mcJeuce filllbereonfirmalbatdleuw~l)llccmr gmdJ i= vhtlllllyldmlical 1D the 

lbomazxls or credil:Glld pioc1m3 Ucaclyln Ibo~ 

Ji. a mull ofDllccmn llldr ofvatm:pnpolliliau, .me.. Oolob• 2004 Dilll>DW 

bu pmtm:ral with only a bml4llll ofbmlb lo i1111ac1inll on !be Discovcrnctwolk:. O!thosc 

padllenbipl, 

Rm>ACTED 
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131 l&lltlaD, .._, .... olli:ilcd mw IAlfllMo·fi:onl Dilc<Mr~ 

woll a ll:amDl&coY«'r Hab11i17111d elm. g a:qiatl':ofiisooJ ~MatezCircl'• 

CPPcamedDimlvr11t1knsaflllll._boylllldlllalbeillgtlmdyoausodbyVlaa'1B)'-law 

2.l!l(e}. Asjllsl ouc ixampl~ Dilcover's camortCEO David~ IX>ueeded 'lluringhia 2007 

depolition tlm J11ior II> fhe lllll:lmmt of the Cl'l', blllb wma olfcotlvaly "blocb:cl" 6om illlling 

amls 1111 llm Di-netwoit: 

l.1Jl'un7md 111 1lllhl&th&-dmtevmbobt 1!196, sfvai tlno 
plObihlticm lbll Vis& 1iad ml tbropoopoct11m!-eu. fict tliat all a... 
manbawore bsulag Vlu11114MlslaCcd, m4 that at ID)' limo 
MMtiaOinf CODld J111111 JDCh I P11blbiticnl ••• that lasuors......, 
blocb4 &tu iualng ...U ufuytypemCRll'm:twod:. 

MC Opp. Br.. 1' (Nolml Sfl5/07 Tr.) 38. And~ HllllllDml mlllo it ilbDDdantly clear 

dllriughil deposilian 1liat be aped: 

Q. And, Dr. SmlDllll, lumi ywldlcapll:d 
'b-' OD ,.,....nMll'lll' oflholmlld lo CJ1lllldifY 
fnllD)''Wll)'WJmtillllllZICOCbeiuwvulcJbawbeen 
cmDilcowrlf only2lO(•) Wlll Ill ofteet illldllOI 
CPP? 

A. Ill my vlcnr, If only 2.lO(e) !lad been 
in efl'oct, and iMQ'lldng elaonmllnod 
«mllm~ in Dtbarwordl YoD haw duality .uul 
all, I lbinl:1bat Dbllovw piobobly wouk!JIOI 
havehldmylfgalfiCllld-otlhisdputy 
ialllac:c In orlNr WOl'lb, 2.10(11) I,, llx!f._ 
6lf/lldOll Ill ..,, 1liow to Jl"lll1,,_,, 6"1p JI. 

MC Opp.Ex. 17 (Bauamn lfl6/08 Tr,) 316-17. 
• • • • 

[Q.] J.D]id JW lllk [OiaoavsJ f11n11y 
llYideilm liuia Dfomvw atolbenv!ao of what, if 
1111)', alf..c 2.10( •) oloae had Oii D!lcaver'I 
buslnclll-D!lcoWl'1 ebllitylodothinlpmty 
iuwmce'I 
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A. Ym, I dllhit11111, acJ tDYlllallOJY of 
the do+" • ••I - wa !hit,,,,,_ 1rad ~ 
bea 1.10(11) prltw to 1996,for lutmsoe, t1uzJ 
,,,,, iUwWlll flrai Di--oowltl not do th/Id 
parly i.t.ndll& llllll IM Jo.a a/,,,_...,,,__ 
""° q/f«Md tMI ~Q <•-ff"' I 
Jbt:uurd~ 

ltl. 11313, Notably, tlmimplcl, ifllll)', ofMiilllllrClinl•1 CPPbyitadf onl>ilcoftrwu 11SYer 

litiplod i1uriug lb DOJ Adlm. 

MoncMr, lllllr evi&llllltuawcn MlalaC'ard'a fieo.ticlhigj111t.ific"'ion tbr lhls 

adopllon ofthca>P. 

Plaally, .me.. 11111001 Aodao, Ibero haw ho= slgt>lficairt ~in Iha 

eoongmjc 61111amacu1111111111C&iatwHlclcdmlltolt, ..im a paymc:nl cud mulmls, 111111 how 

?lllllb:tpo11R<sboulcl'bclllll!l1eClln 11ud11D1Kltm. Sn. 1.g,MCOpp. Bx. 19(J.....,.1118/07 Tr.) 

32-3:1; MC Opp.&. 20. "IbamdcMolopmeals. odawwleclpd u well by Iha OOJ'r BDd 

Dlscovllr'1 expcrt'IVitm88el, bar cliRl:dyon this Court'• ma:iBt powu 1111111,.i. m the DOJ 

Atlioa. Dcmiapmcnlllll lllcpgymadl lndaalzyllace lbcsDOJ" Actlon meal !bit lllil Court's 

m.bt claliDlllon 1lllilylil Ibo lhlll1ld be RMsitid 
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lllai:afti'• pna1h1111tlcm tcq1ICllli a.a tllls Co1llt atop MISllZCanl Biid Via 

fiom lit!pting c:cztablsMs Oii lht buls oftbia Qiurt's dacl8ioll In lhc: DOJ AGtiai wt Rql1C8ll 

1hli tho Coml ,put pmtial immmt) jlldpl"'d m tho lilbilily pottiom of its Fint Cllim l'or 

ltel!ef of i1a Second .Amauled Complailll m 1hat bail. 

ARGIJllO:NT 

Umlar :Rnlo 56(a)oftba Podml Rulol of Civil l'lwr:dwc, 111JD1m8rY judgrlum1 Is 

JXOl'CI" oalywlicn tho p]Olldistp 111clcMcleace ilbow "bn b no pmlne islllo IS ID ury lllllelilll 

lictllllltbatllulmoW!gJMrtYiamdifledlll •judgnmu amallaroflaw." l'cd. R. Civ. P. 

S6(c). A pqtymovillg for llmnm"J'Jud&m!lat.hu "the bmden of llliawing !be ohsmico of a 

pauino iuuo • lo. uyJDl!llrilll lid, aad lbr tlia.pcapoaa tho snateriaJ it lodgod mast be 

"liawod in tho li&Jit-:limmible ID tho oppusingJllltr. • Niki.a 11. s.H. KrU8 cl Ch, 398 U.S. 

144, 157 (l.9'10). 

CollalDnl ea1Dppalis 111 i:qaillblododxinlltlull lbanldbe spplied "only when !Im 

illl8"'"""' oftbe pmtios ml tho logal aad W bow rlisod wamml iL • CaJH1ltmd v. Morrill 

f;Jnt:hcl Ca.Jill:.,47l'.3d 141S.1423 (5that.1!19S)(bltaml cltation.u>ml~- A.pplicalioD 

oflba colllleral OlllJpJlel doctdiie, "llllOl •mallotafli&btblitzadiar a matter In whidl Ibo trial 

judp has,,_,,~." Srlcfnm. .liia. v. ,Im. fit cl ~ Ca., 581 P. Bupp. 8S6, 860 (D. 

Or. 11184) (oitmgPar1:/ans HO/lfqy .a.. v. 81tttn, 439 U.S. 322, 331 (111'19)). 'lbls is boclmc !he 

clootriDo is "delailad, ctimm1t, lllld poteadllllyclmlpruas." Jad;F-A.r.rDa.. Inc. v. Am. To~ 

ci Tri. Ca., 7441'.U 118, 124(0.C.Cir. 1984).. MareoVt4theueofoffeMwoolllllarll 

cslDppd b Jl8>flcWady da:aparair, 111111il-lfcironJllcdbed,1>ecaose it CID ixod­

~lumrh lllld llldiir-1lf," cmlirinc CllOJll b~ca-,~ "mayh-a 
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ud fldr apporQmltf IW llllgatloll Ill lbopriar piomfng 1111114) fho issue JnW>mly 1111gldl:cl 

.... ~to llllJIPOl1: a valid and fiml judpeat ca lhcmcrila. Sa. e.g., Fr/lllhw ti.. Nal '/ 

Geagrop1da .Bnw& .Ila:., 409 P.3cl 26, 31PAICir.200S) (leltingtblth 11bcms ~ "[i]D 

Older till' a plainti!rro bm: a .wmdm 1ivm lltlptlng m U-m llDllatcnil llloppcl gwanda"). 

Aslbopmty scdlng IOilMJb eolJldml esloppol, Dfm1ver bean the bunJea Df dmmma1ratln& 

"with cladty llld c;ealliuf:y" ACh c1cmml. l'oltkwal• t1.. llcGrowJI(ll, bu:., 333 P.3d 4'l, 4Y (ld 

Clr.2003). 

MllllllDgfhose IDur el=oall, howmr, doee llOt 1ll1IDllllh 1llD gnml of aollalcral 

estoppc1; it ii maaly I thri:shuU 'BllcauR collllenl OlllDppc1 fa ID rqn!tsb!e dcc:lrluc, ooorts wfll 

not apply!tifils "PP1icatirc! would bellllli!r to ddWIQll oz Ifft will not acldm lheinlcndcd 

trill efll"'-y. Sa. c.i.. lhar. &.ana .. Ca. "· 110!1.Jlfl Olrl#rlo, Jm:., 409 p .3d 87, 91 (2d Cir. 

2005) l"lliia-'has 1>R1 cor:ellll lo -Iba! on!letnml mtoppol ls not omployed mdm'ty."); 

Ramlltiton Rand Corp., 68 P.Ja It 1486 ("Battbo dl8cn:liou [to employ otreosivll oolJlllonl 

estoppclJ bas llmli.; udlir'lllC ora pdot <ldmmfnat!Dll ap;ast 1 lllbseqacmt liligimt abDald aat 

be pllllmi1lm lb 8t11111L "): m&Entm., ~ t1.. Morp Gsov. l'l1ut 0.., S96 P. Sopp. 1, 7 

(S.D.N.y.1982) l"l'fllr "'l)'ll:llSDllitWV'llld bemdidrto adofbnd .... 1D bind hir,o bya prior 

finrlingo tllecoartlllldcl lllltallow lbo-ofofliDMs colllbnl eslDppeL "). l>ldocd, whm II 

au!bDrized tbs use of ulfeusit0 collatcrll cstoppe:I, the SllpR:mo Colll1 axpn:u1y llalad that "a 

Idol judga should not ellDw lhll uso or ofraasivo collat!:ra1 os1Dppol· if ib 11ppliadiun "would bo 

tmfilrtoadft!Uodabl" PilildantsHlmrq,439U.S.at331;11NabsJru:/cFrNcfl#.b10C1., 744 

l".2cl at 12S ("WbonoflmiwClllJP.pcl llln\'olwd, Ille olemant oC'flimca' pilll spodid 

impud111 ..... ; TIDll, eYe11ifDilcowr could llllislYIJID olhc:r ~Im furUivol:lug oollalmll 
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clmalati:agimpact oa a civil Jillpat'1om"ihltiml1ight to ajwy trill• ~Raml Corp. 

v. .btutrnlam llotla ._Baal; N.'Y~ 68P.3d14711, 1486 (.2dClr.199S): tt4 also SEC'I. 

Motraldi:l'utirling Colp., 192 P.34295, 303-04 (2d Cir. l!l99) (A risk of alfm$MI DDllllllnJ 

ea1oppal is "pamnmt ~of a wmog-it"): Clrartlerv.. Mmlbt Mgmt. 20'l r .3d 

Bil, 94 (.2cl Cir. 2000) ("[Sllra tbDdoolllm af oalldnl lllilDpplll pcfCI a denier of plaoing 

1ammtkm af tha Htip11on alulld afllio camoct imu11, 1t la 1111111w1y awllcd. "):Jo/lluall Y. • 

Wa/Aln.r, 101 FJd m, '19S (2d Clr.1996) (Blmo);.wal.Jo 18 Cbarlel AhmWrlghtetal., 

Fmail'llldiccuxll'loccdUiv, t 4416, 1113911(2dod.2002) ("1ba clanga$ ofiAuepmilt!RaD 

CIO U ll'Jllll'md IS ill vhtua. The~ danger Ila In th limpla but~ f'ai:I tba11ho 

firstlitigatal clol&ml1 •lioa of 1111.lsluo~bo ~ Thulalt of mot lllDI fir~ tho 

papalilion lbatJllOlltlllll:lmia lllviliitlptlm m cletl:mllmd acr:ardlng to fbc piepcmclcrancc of 

tlieovidouco. "} (a'lmg~ F""""'8 Coq>., 192 Jl.Jd at 303-04). 

Ar. thil Courtl!u..-gai:ml. "I!JllDprinoipal vbtueoCoollaleral aloppol of 

-ia dllal1lllcy andjUdlolll 11CX>UUiii3." MC Opp. Bx. 2 (HeciDg 4114/0S Tr.) 3-4; -• 

&1-, S87 P. Silpp. It 860rtblopmposc of1hl collaunl ll8tOppd dac:trim la to laVejudlcW 

and ldvmadal 1--. ") (dllug .l'arllaullaldNy, 439 U.S. at 3'26). Where efliciancywlll 

aot bo scivecl, COlllll llavel'Oll1lmllydeallDll4 to apply ro!!"lnnlJ -ppol. S.. cg.,M......,..,. 

l'\di4iisg Cotp., 192 F .3d ai 304 ("Wh1111 !be ellicim:y n11oaale for col1al:zal eatoppei ftlils ••• 

coazts haellllllcn1mlably ~to applybl ~ "). 

Al tho ditldct comt'1 dlscnolicm, 1 deGn!an• mL)' bo colla1mlly os1oppecl 1lom 

"'61iptiilg the amc issuoo dooided In 111 cmllcrP'1"*"'ng onlyiffho party 800klng JIRO}ullon 

shawl eachofU. tbllawiagpic..,qlllsitm: l) lho.lssualll bolbJl"'ll=dimp -ldal!Cll; 2) lb 

iaOllD in tlmpriarl"" 1 'hew llelDlllJlllfpbil Id uta11f d!iddod; 3) dun was a fall 
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esloppc:I, )lRC!n&ioa-1d bo in'IJIP"1l'ia!o lf'fls applimllaa "wvu1cl bo UDfllll" lb~ 

and Vila. 

Moramr, doubls llbaat applicollaa of collalaral akljJp<il llbaald lie nsoMid 

aplusllls-. &c. &g., ll7l.luio.df11. Wclo\ 173F3d1512, 206 (3dClr. lm)("lD]aubls lbout 

(ool•atmd mlopptl'll] appllatlmnbo111d-.llybelllll0Mld aplm!lllDR"); Ernhl Peri Sav. 

itLoonAa'ltY • ..lm Cm. Co., 873 P.7.4229,233 (91hllr. J989) ("Collatmal cstcppclit 

1rappiopdatcit'tlllnls 111\Ydoallt u to'llflllllmr.., moewu m:1u111y litigated ill a prior 

ino-cJinl''.); O'Rdl{J>v. °""'f1BL l/f~!IOOF.24719, 792 (4thClr. l!l90) (boldinitlial 

"!a)bsml a clear ldcnti1:yof i-" belwem piof m:liaD. and thaptmelll lllit, collltml Clloppel 

llllJlt be m..ial). 

L DtlCO'Ylal'S l'lllVAT&AcmlitLAColli&Nm •mr1'1Y l5sva'Wlmnm DOJ 
ACllOll' .t\llDlliClillillSI81Da TJIA:FB.\VllNDTJl:a:NJ..n:IGABD 

Re&aiJI& ID1bil Coon's JllllliDouls ID tha D01 Aolion, Dllcovcnscs thapbruo 

"this Cowt a:lrmly clatmmlua!" (or llOIDO vadallaa thtnal) tbirty-six 1imea iD ill motiw filr 

l1lllmlllZ)' judgment, impfylllsln mt:yiua1111ce Iba! eoll$ral 1'11Dppcl llUllt applybmmn tbo 

by lsslles 11111 idlmt!cal ln bath aolimL The simple fact la~ Ibey IQ ll<>L Aa alis Comt hu 

olJscm:d, tJlis CISD"!m'ttho lllllDJitlpllad' U lbo0ovamllmt'1 equilablc llCtiaD, IJlll 

collllcnl estoppel r:mmot bo decided In• "woimm. • MC Opp, Bx. l (Heoamg 11/16/04 'Ik.) 12-

13, 

...mm..! ID ,Ptn.+inn• 'Where d»Ullllcr r*"4 bl tha llDOCDd ltd! ls idaWool bl all tspool:s wl!h 

thatdocideol bl the fbst )110<...Vng 1114 who the i:cabollb.g lids lllld 9i""1lo lcpl 111108 

l'mlllbl--..g,;c1..-Fav1Jxu,40llP .. 3cht37 (quolfq Cl>nim'r11. Sunncn, 333 ;u.s. 591, 599-
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600(1"'8)):-alzttO'Rlllly,900P.2cht'mOddlngtllat"(a]b11mtaaleorldmli1;yofifwol" 

~ thopdocllctitlnml lbe p'Clllll lllllt, callldmJ a!Dppol lllllSt bo domed.). 

ID tho ptellllllt llllioa, DiscoVlZ' arps dlil Collrt ID fiDd 1bat lls Claim Ono la 

"idcalioal" 101lm equilllblll - orll:l!m userml by Ibo gD'RtlmlClt in tho DOJ AdiDll. 

Dlsco\'er Br, I, 30. DcspitaDUcavor'11l1Scftll lllaapllto 111imic tho 11118""&1' oflblX>J'• 

ronqi!afnt lu Ibo 111ldmlyiuglit18111ou. the clalml .,._,. cllfiinit. Mareovar, Discover la 

llfflllllg a m,md of olhcr llllims lu 1hil llCllm lbat..., cha1y ~ with.Claim Oac, and 

v.tiidliill:lhor dlmomlnle llw liu:lcofidmtitym tho two cues. 

A. TlutCompelltm lDlar1 A.lllrle Iii Tiie DOJ Action II W&olly Dflferm 
Pna Tlut "faJar7" Allopd'BJ lHHGYV Iii J11 Prtv111e ACllml Jlor J>ainages 

thslllm Iba DOJ, Dlscmr mmt pmw fllll it bu l1lflinl ~lii:t thal was 

proxlmatcly cmsed by 1n!ic:ompctilive oolllluot atlribalable to~ 111111 V111. Su BMr 

1'1wHo"1/Jt Inv.. (Clllladll). Ltd. v. StotwoodHt>l.bt &Raorll lt'orldwlde,bul., 36Y l'Jd Zl2, 

220 (2d Cir. 2004) (lo mlllblisb lllllilruit injury, a pr1Y111c litipmllSt "prow ••• 'il1im1Y] in it.a 

'baa:bloss orpmpertf by-o(lbirvialallm ••• [ml 11111] Ibo 'Vlolalicm Wiii at least 1111&terill 

cme o(lhoJ:llaiDlllf'ainjmf"') (qaotbigBcMaci: Colp. v. 1-Bfl/f P>o_,,, Iiro., 71S P.2d 

703, 710-ll p.1Cir.19&3));"1pi'Iiro. v.Eta-Ku<lalCa., 801Jl.2d38,41 (2d Cir. 19U) 

(aflii:mlug 8Jllllt 111SlllDZllllQ'judgmart.lbr""hdaDtID11D1!truot :sail becialse •Jaclc of causation 

ID f8ot is falal lo Gm merits of ""'l' lllllitrost claim"). llelyhi.g Oii VBriOlll statem=ts repnting 

iujmyto C011f11o1ilioa tbuad in the Court's OjliD!galn tho DOJ Action, Diseova- eeclcl estoppel on 

1hoiumofilnllcpd IJUwy. Speo!fi..rty, Disc:ovcrmm!l lhat Ibis Coutt'•-.als 

repsdingthc • lili"1Vinlpu:tofB,..U.'ll'2.l0(1) mdlhcCl'P cmD!smvm'und.Amcrimm 

l!:qlleu's abilltylO ,-.. 'll'lth bllllb II biDlaiMmt lo a fiDdiagofilQllrY ID Dbcov«. DilCDVlll" 
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Br. 47-52. Discover's contention misses the mark, however, since the injury to competition 

found by this Court is vastly different ftom the injury Discover alleges it suffered as a result of 

By-Law 2.lO(e) and the CPP. 4 

Discover's current theory of injury is based on its claim that the CPP and By-law 

2.10( e) caused Discover injury by preventing it from partnering with third party acquirers (in 

addition to third party issuers), which limited its ability to achieve merchant acceptance parity 

with MasterCard and Visa. MasterCard S.J. Br. 36-37 (citing MC Opp. Ex. 10 (Hausman 

Report) at'lM[ 179, 186, 188, 192, 194 &MC Opp. Ex. 22 (Hausman Rebuttal Report) atmJ230-

35, 238-48, 297-301. Indeed, third party acquiring damages are so central to Discover's theory 

of injury that Discover' s liability and damages expert testified that he did ·not even consider a 

damages model that did not include damages tied to third party acquiring. MC Opp. Ex. 17 

(Hausman 1126/08 Tr.) 317-18 (Q. Okay. And I'm correct, then, that you have no damages 

analysis that provides what damages Discover would have suffered if it did not in the but for 

world pursue third party acquiring, correct? . . . A. Yes, I have not considered a situation in 

which third party acquiring does not take place."). Based on this theory of injury, Discover is 

seeking approximately $6 billion in damages. Specifically, Discover is seeking $1.1 billion in 

damages for cost savings Discover would have pui:portedly achieved as a result of working with 

third party acquirers, $2 billion in damages related to incremental spend on Discover's 

proprietary cards that would have resulted from increased acceptance due in part to the use of 

third party acquirers, and over $2.8 billion in damages related to Discover' s third party credit and 

4 Discover is not entitled to estoppel on any findings that can be construed as findings of 
injury to Discover for the additional reason that such findings were not necessary to this 
Court's final judgment See Section 11.B infra. 
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MCOpp. 

Bit. JO(Hausmanllllpon) llt\'f 18'4-.207, 2$8, .Aml,U. ibD alliaofBy-law2.JO(e) lllld !he Cl'1' 

cm tllD lllW1IJopd tbizd prty a'"Jl'b'ngplmll oflXlaJvw ""'not beftn lliill Cowt I'll t¥ DOJ 

At:lian, 8llil e"""""ngly,"" ~ ,_ lahm ""wlielher DlscavGt mfliDd 111yiDjury duo to 

llsJIOqllllllcl 1llik of tin! put)' Wjidriug. Weal, tldJ OolUt lllldo It c:rpliGitl1 oleat Iha! lllY . 

prohibitillll en tblnl plll)' IUll)Dizing-uot II iuuomid wmo llOl liliptbd hi (be 'DOI Action: 

"f11"' GoHmlllellt- 7 

,,,.,, ,.. ,,.,.. S...IJt(eflUnlr _.,,,_ oof1ddnl,.. -­

~ lllld, , • tbr:a.I ii DO evidcllc:c in tllclCCOlll to lllppCXt Ibo RJ>C8l of Mall:rClu'd' I 

C'fp '-'fai' •".,,.to aopltm.. UnlNd Slatu "· Pisa u..u. bra., 183 11. Sapp. 2d 613, 

61!1 (S.l>.N.Y. 2001). Nor wu 1111)' dlawvaytma llll llta lsS1IC of whether there is a l'lablc 11111: 

bcmc:nDiseowr'1 lbilltyto wm: with thbdpany.....,. ml lb ability 1o corer ill10 

pmlucnblps wllh tbinl pmtym:qah12L M.utaCenl la allillcd to litigJdls lb!& cri1!"'11Uld ooollBl 

WIAjXlllUll af Dilcovar'a llllepliqjllry, wllldl 'Mllm>I litiplod in tz l>OJ' A1J1iou. 

Diacover'111loaryof&gmy11111lerOllm. O. llloillcl1ldoa lllcpllom of injury lo 

Dlsco'fllr'a cleblt l>1111inm. Allde:&om.Diseowr'l llllW dalm "'IJIRlhig Iha dlrcct i111J111'1 o!By­

law 2.JO(c) llll Dllcowr'1 ablllty!D ~with 'boDb IQ is&ao&bil.....J., Diswwrmainlilius 

lbatlho ~clocltllli applyl;lJ clobhcanl pro~ ... impalll.od Dla:over's 

lbllitylo Implement a clebltplalfbnn.1 Speclllcllly, D!icovw cllllm.t tbll tlio Cl'P liriind 

Distovtr't ddlit b1laillas byimpdlngDilcover'1 ablJily 1p iDcrCllSo its n:lcMmce 1brougb third 

' TlzCPP ifoalllll llpplyto campctlag "'1>il Clll! piograma. S. MC Opp. Bx. 23 atDOJ­
~4: MCOpj>. BL 24 llMCAD Dll0221097. Dlmm:nlom 11111dllputc1hil 
point, ID6illlleecl, Disamir'1 cfamlglll 11114 liabllitye&pllll OOllCCOdes it. MC Opp. Ex. 17 
(Hausman 11281DS Tr.) 136 ("Q.. AmlJOUdoll1h&Vl>-m:lit'• )Wr'IJllMnlancliag t1ial 
CPl' didDD1bJudi:DlsoowrlimD-1o DDAIOIXlllldBmr ~debit? A, Yea, 
, , my"""""'Yia thll210(e) l1mh prcbibitlo11, 1Jlit llud CPP did not."), 
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perty llauaace. S. MC Opp. Bx. 22 ~ 'llllballa1 RllJIOd) at 1291. Thlii typo of Injury 

wulllll bcdin tbo CGult ID tho DOJ' Allliau llld ibid=llDd11,.. .. • IM dlfllnaco ~the 

""lemmll wpnlluglqjvlyrule 'bylbll coaa 1114Ibalead9imacd'byDiawver1i1n.. 

l'mlhrr, the "llnrllllg" wlflarmpeat ID debit QlnJI In 1ba 001 Ac1loo-lblt !be 

dlepl lillClaslaamyrolcs l'iOllac:lmdy lblllCloRd Diaccmrhm aampaling Ill ofl'cr o1f..lhuo 

debit cmdl (ltt DilcoYtr Br. 49)-la il1Ulnliw of1'1l7itwvuld b• iuappnlpdatc lo~ 

~ 1ium lilleatinglboilllaooffajlllyto DlacxM:r. '111111'8uoofBG!ual bmm Ill Dial:owr 

'by MllltaCanl llmc wu.uotatium ID ibo 001.Adlon: lhll Coar! mado llD ~am! Ihm 

Is IJD ev!daDco tliat ~pmded 1111)' bealcfiom i&Ab>& dobil Oilldr OD & llOlllplliug 

1IOIWork. 'l\1ls, Ill JdQ!Ddo MulcrClld llcm ll!lpting fhe 1-oflqjruy lo Dllcovr:r Is patmlly 

imliiirwmetho bay ot~M.t!an also lnabxles hltill to Ill dobl1 'buoln::11 111 iuuem:ilhor 

Utiplod 11ar doclded m lholl01.Ai:llca. 

MmalYer. tho iqjur:yfauad 'by Ibis Colllt did :not """""PISS tho lype of iDjwy that 

Dlscl:ma-lllDSt dommiatmta bin: that 1ba Q'P adDally pmnatcd Dilcovs from imzem,g lnlo 

' third pmty~ 1olllllcn-1d}1& l:lponifimiDy, OllcowrZllllBI prow that illl wlac propoailion to 

mam Wwldhave IClllnlly rmblcd ltli>·lllllaetilmnoDJlll""m a YfttYdllr.nml qucotiliD 1bml 

!hat iiiced hy1bls Coartln lbo DQl Adion. Jn lhoDOJ Adlm, lb Couat dB!. JJDI med to aid did 

lllltmaka uy 6udlap 11 to wbollur or JJDI D!acol'W'lll>!lildlywuuld have off'en!d &OlllCdDsig of 

v1bre1D pob111ia1 tin! poxtyiAUm'S; tatbct, Chcii1Jdinioflia1rility rmd tho c:quila'blolCl!efwu 

'bued 1111 tho poaibll!tyllw blacover ltllgldbo able Ill ofl.i:r. vabh18 rloaJ 1D i-.. llera, 

when Dlsclcmrtlllllltpow ~ itllllll IDJllOYlllhlt there would have bemiomc deals 

to ostab&h lUrbilily""" tbot~ Wwld hlm IUllind lllilDO maacmyhaam. Jn lhort, the 

tliemy oflwm to compelldoa 1111 wldch lhDDOJ Atlimumbd ifilot ldcmlioll to thcilljuzy-in· 
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fillttllat Dllcovsmlllt pm911m... Allowlq~to ~ 111burdlin lo estllblilh lnJmy. 

li>4iiot (U.. tlmt it 'Olllllldmwoflind Mif!Lioail wlllli tll -bll!b to iDdllcc 1Jam lo ailcr ia1D 

1lmd pmty1-dllila) iu111liirwbocea11W ~~in !bl.-nm:alslhat 

Dlilccmcwvuldhaw bom 'ODlblo"' - • signifimnt lllllDbu of isanml daoto ils illfirior 

ooaacmie o&iap lllld ill mwlllinpea Ill paMda koyllGlWclJk bluRa to Its bmik pll1al. 

.re., q, MC Opp. l!a. :ZS (Oita' DisooY..-ltqiorl) at 36-39 (Dllcovcr's appod to lmuing baab 

W11 W1'4 by Ila ill&bllityeo ollilr llODIJllldtlw illtlllllumgo); MC Opp. Bx. 26 (Hall DilCOV12' 

Rapmt) atzs-2& (DbllO'Vlll'111>111d llOllia'vo 'bccn lblll lo eullll' iRto tbinl prityiNDing llOll1rlds 

withoat of&:ringhiafiwmt...:lmaporai!Mr"-&b); MC Opp. Bx. rt (Hllbbmd hport) Id Tl 

32-3S (DislXm:r'.Netwm doc:l DDtofli:rthhd pq ia=- "ualqulf' !'1:11mm); MC Opp. &. 14 

(Hollliscblld 6/4/01'n".)71-73 

B. ne-.orn.Cl'P'I ~0am1 Ktfed OaA>tlBarm 'Ill 
DiseuvvW1111 NaUlflp!rd & 11u1DOJ .Aclln 

ID tbe lhloooo of a fimllng of mmtcz..usoclalio COlllFacy Ii-Mull:rCmd 

lllldVloa,DiaeovOl'muatprova11iattlioCPPlwl'Q""~Ql\llCdOlsccmrinjlJIYlnordl!rlO 

lll>lla;t t11t1 damopll &Oin Ma....card. &.. o.r-, r-Book:rllllp. 1iic. "· Banru cl Nflblr, 

JM, No. 98 Civ. SS64 (WHP), 2003 WL 222S1312, It •lhl.S (S.D.N.Y. S"J'!o 30. 2003) 

(8mllng llDlmlllllY jpdgm00
• lllr dcf!w: '" "ad crilicb!ugplalidift'1 dmaace lllOdal ibr "aot 

11V11111'71fllg'J ID~ tblsdilct ml OOllld1lutillll of mcli d,,_.'111'1111J1awfi>l COliducl IO 

f:plaiudil's) olleeod flllmy fhraaP. my aped 'lrilnml"): U1dYmal Amracmat.r Co., he. 1< Gen. 

a-.z.eoq.. uJ'Taa. lat:~ 63S l'. Supp. !SOS, 1526 (S.D. Teot. J98S) (limlillg imoffieleut 
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ooaspha1y IWilltmce apinot dof'onilanlB, 1114 that linco 1!111 lnmp - clrmDgM 'llliMJgJ c:ovoring all 

cWiadm!r "left the jlllyao ,__bJeorpriJldpled way to acijultlho dmup 8llj01ljll i!it IO 

fillm41D1dllfinlmds inmcnot., tbemodcl COllld lllll lllppOlt ajmy scviudj. 

H...., Dilco...-ellepe lllllbat-!br ~ ~IO(e) 111111 tbo CPP, ii would have 

patlDand 1'ltb banbto iRuoDilou...- aria ll INll!yas l!l!lS. MC Opp. Ex. ll><H-aa 

Rqxirt) II, "4.("{l.Jt la l'lll!nnPblo IO couri1ixla tbatill tho blll-b wud4 Dilcowr\Wl:lld haw 

lllreldybegoll mmbting ilsnetwvd; llmYlmll to JIRllPICllve iallla 1114 lbal lbil!l"Jl'ldY llluisig 

OD tho uetWlxk woaicl lia910 OQCQrfCd by J!l!JS")I- alao ftt .. , 192. Wbilc B:l'"iaW 2.JU(e)­

wlJich was '"*1cd ill 1991-ftS In 6:t at lbat time. the CPP 'WIS not imp!""""""" mdil 1996. 

ThDI, a c:dtleal lssuo of cm1111!oa ia1biJ .... thlt 'Wlll lllltprcsent: d1ldJig Ibo DOJ Aot!011 la what 

inuwwwndal lmpoat, if my, Ibo CPI' lwl OD Dllc:onr'a abilltylO panm:rwUb bakJ to lsme 

Discow:n:mda. While Ibis i-wu Diil bobo tile Camt in the'llllllelfyU!g lilipl!ou. lllllllClOUI 

Dllcowi-~ .. well uDllcoYer'1llabll!ly111111 damaps ezpat, haw coacodal dal 

DillCO'nr'I ablli!yto pmbrwf!h bomb ID !aao CRdit Cll'clll Wll linilloled by By-law 2.lO(o) 

and llmt tho CPI' lwl m batmiidal lmpoct m Dlscimr1 ability IO do 1bird Jlll1;Y maiu:c, SU. 

e.g., MC Opp. Ex. 13 (Nabna S/15/IT7 Tl.) 38; MC Opp. Ex. 28 (Pun:dl SIZ3I07 Tr.) 306; MC 

Opp. Bx. 17 (Hausmml llZ&'D8 'Ir.) 313, 316-17; MC'. Opp. Bx. 17 (Hamman 1/28/08 Tr.) 140. 

ThDI, thcCIUOial lallloofwbollierMaslll!Caid alllllS ~ Dlsliovcr llll)'lzjiiryr=llnt lo be 

li1iptcd ml imy,llR'Gluskmm the i..ua of CllOlldim ofii\jwy lllribalable IO MulmClr4"1 

oamlDct fl 1lllWlmllbld. 
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C. l>1-er Alllcu Dllfonat Camplnicle1lJa1'1111 Aelloa Tllu n-ADqocl 
lJa 'DeDOJ ActllQl 

lneddltkm to Disoxmir's mew abiirlll i:ogasdiug illlcr-1111soolidlon COZlllpirlaies 

bc:m:m~ 11114 Vila dmt lllllBlbc litlplDI la their calin:tylll !hit -. 6 I>lscoYcr neb 

collalmal 1181oppelm tho Wa lllllthla Collzt1ilmld "two pltll1la1 ~rioa gomplndCI" 

Ill !he D0J Aclicm, DliOIWIO< Bf. 2, 37. Bo-, thill Cvtllt W98 llOI ulced 11114 did Diil ....,.id,.. 

wM!barlhae '"""'pmallel llOU6pitaoias bolne&I Maacaid 111111 mc1i of hi mom" 111111 Vlaa 

mid_,, ofilllllClllbarL As mdc:lll:cd lo lhoDOJ'• omnp!aint, thoDOJ aDopl Dilly a 

cmnblnltion and LOiilPwuY1'elwllGD MubsCmd 11111 ita /lf1l'&•dng backs {and a limllar 

calllpiract &otw..... Vlllll ml its gowalngbmlb). MC Opp. Ex. 4 al,, lS!NiO. Dllcovor, 

h1IWIWer, ailogel a COJ11hlmttnn am! ~ but-=i1 "dcfcac!auts lllld D<lfllin of !hair baoks," 

wbich '1'PCllll. blllad Oil Dleccmir'1 SCOCllld Ameodcd Complalm, to iaoludD oil ofMaslelCanl'1 

lillllDliaia; "Daf'avlan!o, 1111 bcbalf of mu! in collaberlllioll with their bmlb, "-11111apl in a 

oont;nuiogcmmhinatjcmllllll~ .... ", MCOpp.BL9at"J94. The~ch 

DilcvvGr ,...Paaaml:y Bl-DYViu llS lxiai-is eriticlll '*--~ dilpeCIJ 

l>lscovar to iely Oil tbe owdap In Visa 11114 MatmCll'd manben1iip to establish ii& dohD of. 

ocasphlG)' bolw.ca Muta.Cmd ml VJsa. Bec111110Dlscovllr'1 wuspbacy allaplioa is bJDllllar 

Ihm lllld110Udcmlicalto tbaldcpd bytboDOJ', Visa Biiii Muurell'd lllllSt be affilllled rho 

oppoltmlit:ytoliliplotbeJ*I,.... ofl>iM»va:'o llllepd "pomllcJ ~· 

ctmsplnciot. 

• As Ibo ONtt cqirmal)' llOlecl ID 1ho DOJ Aolloa, "[IJbe Cmnpla!lll does llOl lllcgo • 
cauopiiac;ybelwe=lhotwo ...,..;,,;,m. n.,, U.s.L, 1631'. Supp.2ch! 347. 
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D. Discover Seeks Estoppel On Liability Issues Beartng D.irectly On Its Project 
Explorer Damages Theory, Which Was Also Not Litigated In the DOJ Action 

While Discover does not mention the effect of collateral estoppel on its alternative 

damages theory based on the failed joint venture between Discover and Citibank ("Project 

Explorer'), a grant of estoppel on Claim One would effectively bar MasterCard from litigating 

liability issues as to this theory. Under the Project Explorer theory, Discover is seeking 

approximately $2.9 billion in damages. However, the DOJ Action did not involve any allegation 

regarding the effect, if any, of the CPP or By-law 2.lO(e) on Project Explorer, or any anti- or 

pro-competitive effects that the CPP or By-law 2.10( e) might have with respect to it. 

Accordingly, the Court did not decide any liability issues in the context of Project Explorer, and 

thus collateral estoppel on Claim One should be denied on that basis as well. 

E. The Time Period At Issue In The DOJ Action Is Not Identical To The Period 
Relevant To Discover's Private Action 

Discover's private action lacks the requisite identity ofissues with the DOJ 

Action for the additional reason that Dis.cover is seeking collateral estoppel through October 

2004 (when the Court's final judgment became effective), even though the record closed in the 

DOJ Action four years earlier in 2000. To take facts decided·based on evidence from one time 

period and to use them to preclude litigation of similar facts from a different time period would 

be a plain violation of the "identity'' component of the collateral estoppel doctrine. Discover 

contends that Visa and MasterCard bear the burden of proving that collateral estoppel should not 

apply. Id. at 33-34. Discover's argument is meritless. 

Collateral estoppel may be applied only to facts extant in the time period at issue 

in the prior action. See, e.g., Pool Water Prods. v. Olin Corp., 258 F.3d 1024, 1032 (9th Cir. 

2001) (denying motion to apply findings from FTC action to private antitrust suit in part because 

24 



"the limo podod atlallllhere ii dlftinat lillln bl l*iocl et laDe ill lho l'TC plOOCCldlngj;Int1 

8hoe Madi. Colp. v. UtiiJlttl .. Md. Colp., 315 F.2d 449, 4S6-S'T (lit Cir. 1963) ("In tbs 

Gmzmmmr.ca., Iha~ offbnvid111!illl cxmqilaa:1"mllaalecliuJmie,. l9Sl lllld IO fir 

u 1llc 1lndlDp ml 1lui dcca1'111111 mu A uod, ~ -aprll!cm ~Ihm ID dalio"); Oherwd:t 

Dairy. IM. v. .Mm:. Miik P, a • on. bic., SS3 F. Sapp. 962, 966 (.N.D.m, 1982) (hOlding that 

11S!J i:ollalml osflljlpalde&mmt be limilcd 111 limo podod of prior action). B-''Ibo 

11111ma1ojudgm&at nlllm only lo Ibo podod am'bnccd by Illa mcJm edduced at llill, .. !iJJdiup 

~"""In 11mtjudpllmt "[Clll)lot zdlec& &""'DJledlivo lilllalillD sahleq»=I [to the !rial), olsc 

lblly1"llid begJ'Ollllded orupecalld:lcll, llOt mime&" lllt1 Sfloa.Moclr. Colp., 315 l'..2d at4S6-

S7. 

ID arda-la lllJPJy llOllaknl Clloppctl to I limo period otbcrthaD tlm1 al mo in the 

prior...., Dileo_ ha lbc bmdeis oCpn>vizlg tlla1 thD llOllditiom 1hat edited 11 lllo tiD:la of tho 

DOJtriol <>'•"!.""'4 Ill amtiu the rraa..qomttimeporiod. Sra Drot:0811. HrdlenialJnu, Ltd., 

762.F.2d 348, 3$3 (4th Or. 1!>8$)("UJrlm IUr sboWll llrat llloccmdjt!cm bmdlt a ilml trill ii 

.0p•m11MD111!1 to bourrllblyfll be dilluibed, thea..,.. llriD!t ~ c:ollallnl aluppel mzy 

llOt bet...i wilb Rlpld lo lhat myljmnallleu itbo lhowD fhll tire fiitll 1r)lOll wlrich the 

mgdjtloq """'baed ..ouliuoed to aist. "). Wbile 101111t llllhm!ty 111ggclll !bat the burdm mzy be· 

placed oo Ibo pol\)' ree1cing to delbl Clloppcl wlrcn 1llc dlll.t.rcnco ill lime porlodl ii de mlntnsU, 

IUSovlll lloaton.41/lzdWID' l'lllBnlllr Cor=iIY. Cit'Jo/Baltall, 815 P. Supp. Sl>l, 909-10 (D, 

M1111:1m) C'(>ldlnadly, llmpoeyllllClltlng collalcl'II ta!OppC1 beaa lhl burclm of 

demonstnlills 1hal 1111 !bs nq'llirila el-118pmlllllt •••• Wh-. u Jun ... duo period 

bnem tho two cue.Iultow, tire bmda ofprovlnglluitoolhrtm'll ostoppeJ ®"' notdllf'oat a 
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• cl.ai:mmay bo pW an Ille plafatlll"); llldl c!n:wi- oltmlydo 11111 apply'W'llenf, u ~ 

-tylbur,_,.1x....pn111Dahlgblycomplauod-'9Jngiadoslry.7 

In addltiDll, n........ cpm lhll m11n.1 Ollappol should apply lbrough Oclol>cll' 

2004bccwthcIla)'ofthel!nal~lllllll1111111 jlilllt&>Cd lbc ".iatm quo." Di8cuv<r Br. 

9-10,24,53-$4, 'J1lc llplltllt isDDllringlllDIClban I playOll wmds aadlpom Diacova"s 

Pini.~~ Iba "l1B1m quo" tbatwu baiiigpn:HMd. Wldlo 

1he CPP lllld lly-t1W2.IO(o) ...... 1e1u11p11ce dm:iuglbe 11ay, 1lio"ltatm quo"~ coWd 

llOl amd didlllll hcalhe compolitiYD aad ca>J111111ia dyumicg of tbt; paymenls lndus!ry, During 

1bc yan tlllt die llaywu ID 6:t, 1lie paymllllll illl!llslry ooatilluad to mihe ll!ld wdei wwt a 

l!lllllbcr of clwips. wb!aluqaWWW11.1111W lll'*"81bat baa-Oil tho qudlon ofMulmClnl'1 IDd 

pa}'lllODlsllldulrydymmica,Dmml:'sllabil!tymlcllmapslllpeltl'mfi:SlmR!!l'll!!lCJopi!les 

a1 ,_,,.Mille pcdlmllzlc:e omlllcawr'1 llllllll wmld tid party bsuucolpopmui me llOI 

7 Tho audlodly cllcd by t>llcoverdoOll aot ldd olberwin. · s.. au Corp. v. &u­
KoJa.l: Ca., Sl!ll', Supp. I~, 1Zl4(SJ>~Y. l!IBl)(llJldlllg;tbal 111approxlalalely.Jtr 
-a. period "would llDI lihly""""' a jlll)' to find dllfClllll IWlcct clolllllliom ar l'IOlclJ 
d!lf'aml COllClaai- u to •• • mmblpowcr,"wha 0lll7uwketpoww IDllmmlctt 
dalirri1iua-butllOI ..,.__at isaiio); ~ 1{Jz/q L"lf v. Nrmn.g Ins. Co., 39 
F. Supp. 2c! «XJ, 4'If (SJ>.N.Y.1999) ~a pdat Wsigthat cctaia.lapl iCca 
wen limt'BI ··~10 t; 1 'la'WylUbsc:cp;lmtbparlod unlassplmitif!' cctald C8tabllsh 
"mallm1 difftn:uccsbctwmi lbo1l1cl11111 !11!111olu11 tho. ... .. d of tcalOlllhleam In 
lho:paiod at issaD ... ~with tho.rligitly Clldlerpcdad 111 "-bob'o"), S•1 
aim Rllatal/o B-~ - P, Bl Dia, k, 490P'.3d16, S7·9'Z (lll Cir. 2007) 
("Rlmo1lo 'D") (applJias :dDdiDp fivm prior llGlfoll !awlvitig llmlO pilrtlm wJun 
applOlimllldydglil lllCll!tblnlmplzQI 1'ctwl= Illa Jllllll zoos jlldglllwl in the prior 
acliOll lllld the IMllllfbat c:amtilDlad thOCIUSll ofecl!ou in tho llDCCllJd litfpllOD, wlzich 
occUncd hi 1'ebraaryZDD6);a-lfo Bror. Prlnting, & 1t Bf JJ!4 Inc., 3112 F. Sapp. 2cl 
118, 118 (D.P.lt ZOOS) (".ltlmaDo l") (!ndkeliDg thatjadgmiml WU i:sitr:rod ID tlicprior 
"8/llllDJ-2005). 



111 aocuzlllbpoll)' U lhD 11111-ibr wodd .,_of Jdariificanl clump 1bal have occuznd fn the 

pa1DJ'llllSindmlry. MC'Opp. lk. lO(Haulllmmlllplrt)atn 174, 177. Althaugbill1 

~·· paaillm t1mt ~• lldlJll parlimDmlce 1.s the best prrsqm lborc:cmd lbr lhe 

Jd.fiirwudd, pjoflusw s-is-fmofiraho apizla thaliadllslrycondl.llom hava 

DOtxeiDaimxJ-.1 Accmdlagly, e11D"md Clloppcl isllDt'ipjliOjl<fllo lbr the time pedod 

wb<u1latslblywumc&ltmut~i. m Rdlficd 111bmdCll uf~ olharwil11. 

)', lJlaww•'• Newa.bm hrthair~ TH LadtOflilmtltyllchnal 
The D01Al:bAlld~1'dYJta Aolfoa 

In addillcm Ip Claim 0., Dial:owr ii aasarthlg i myriad of olbor l!.lablll lllat 

fmtber dmuoosnle the Id: olidmdity betweoa Dilcowr's pri.vata ad!an llld the DOI Al:Clml. 

Spoc:ifically. Dl.cxm:ria.lllllllllnga vazietyof clalmrtbalwcn no! litlgaled in lbeDOI Acli1111, 

IDc1udiDg Sccllan2 moaopolizllllDI lwm ID allepi dabikdalal matkds, ml m ~ 

""P"'ietina wnopil .. y~ MutaCmd lftll \Ilsa. MC Opp. l!x. g at 'If 106-24, 8'6-90, 93-

111$. Monuwr, the m@md!•l cmrJap habwmdm eW!mwylD liligateD!aouva'r 

DllW dairlll llUI tllo cvldeiscndot.a to Clsim Om umlcmlfs myjllc&lll ccmiomyll!al 'MJUld bo 

SllE¥Od thlvugh 1bo appllcatlDD of collllcnl Dllopplll GU Cllil!I Om, IN Sc:ob Ill.A infra, ml 

Dlloovs'smotlontbaold bedaaied oa lhat blllill as wd1. 

U. DtlJCOVaSDllll~AllTOl8Sllas'lllATWEDNOT1"'C""HRYOll 
ZIRlmAL ToTllB Comn"l.JIJDGlimlr 

I>lilxMlr'1I mo1ion dmul4 be dcDled lirlho bidcipmdml ntlron that It Is ll!OldDg 

eo»•ml esloppd 1111 bRcs llilll wn not-ary or aacalia1 to the Comt'1 judploat in a.. 

DOI Action. Aslhe!lecond Cill:uilhubld, "[ll]ollmnl eslopplllprecludeaml!iprirm ofm 

I 
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illllD 0D9'1flhapdarde1 l111f!mof'111allalle-_, i,,,.., .-dalto thejudgmtmt in 

lhtrcmllr.rll(;llw.• ll'rdiGll ~Co.btc. Y. ll<t r(Etlut:. afatyqf'N.T~ 715P2.d21, 

28(2dCir.1983) (im:ualcilaliolll ainiUld};-olloGirlhv. llttJolGlabeliilt. Ch, 798P.2d 38, 

44 (2d Cir. 1986} (c:ooolnc!ln1 tblf: "lallloJft'lauily lltigllllcl =sl bsvo been-817lo 

support a 'l'll!d and llDal judgaiicnt OD Ibo media"); Corll'tl/ H"""'1t oa. ct Eltc. Cgrp. 'I. 

l!nqiraaNtnlttoJ/tadas.J., S6P.3cl359,368 l'2dClr.199S) l"CullaUnJ csleppC'l orimo 

}lnlll1uabi bm 1'llliligatiaa orialoalaolualJYiitlpla! am decided in lhapdorJ4ocoedln& as 

IOllg u tblf: cJe!mnhudioa 'IYll C8ICllllal to dlllt.Jndpncnt "). Oh:ta II llOt editlrd lopreolasiw 

elfect. S.. Jn rs 8-,2S2 P.3d 113, 118 (2ud Cir. 2001) ("panulicm .•• not aeccuary to 

dOclde Ibo lsrue" emmot llaw collA"1 llllOppel alkt). Similldy, illua "inddmlal, collateral, 

or lrmna!afal"to lhtrjadgmaitll'llnotcomldeudneceuazy. Sn Hieb.,, /2rllll%r0ab Co., 662 

P.2d JISI, 1161 (l'amierSlh Cir.1981);.-..Z..,J>oal ll"atw Pnicls., 258Jl.3clat1031 

("!Jtigmill arc not pnoaluded lium p:lilfp!ing 111 U-irfls&iNi •fr•tlon wu m.rmly illcidental 

to thajadpimtfn lbaprlanclklll. "). 

jvdgm!!!I, lb Sam! anmit hu o'osc:md 1bil "(a]ppc:llatomiaw plays a oeulral role In 

lllllllfng tlul llOClll8CJ' o!deds!ODlo • o.lh, 798 Jl.2chl 4S, "Ibo l!ml!alion that a~ 

llndblg._bo DO i to roppoi1 ajDdpnmtil Gplll!nal atlemt!nparl bytbe dilllcultyin 

olJlaiDinK ll{IFlhftmiew of'i...........y' fisv1ings • Id. Timi, tho nJo la the Second Clrouil ii 

tbat"(i}f an appoal ia l8bo lllld lhaappallabs OINltafl!nmOD ODD pl1Plld llllll dimpi!s !he 

olba-, ·lhln la DO collaknl llltoppel.u ta llieumme...d pm1" Itl; - alsol»w Cho1ll ,.. 

U.$. B.P .A., 832 P.2d 319, 323 (Sth Oz; 1!117) ("ll'JtodenddoQs!omr "IS"' !hat once1111 llppdl&to 

court JIU afBlmedm..., glWliil lllld plllCd emir 11110lbr, pnoo1a8ion dear lllJt altldi ta Ibo 
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givuad amilk:d liam ibl dcl:illaa. ,, Only~ IDdiup Iba! uom=s.wy IO tho j'ocl&nlont 

adually aflimulcl 'bylho SCICODd Cilaait-1111i1Jed fll preclmiYll Blreet. Su In ,,. Mlr:rwojl 

Corp.A1rlilnllltL14, l5SF.3d322, 32S (41b<lr. 2004) (dllealhrg "dliddotobmtto glw 

Cltcal1); 1t111 also Wtlgbt et 91.; f 4432, It 63 ("lllB nalln oflllo llllima!D tmal judgimmt iD a....., 

mdiJlmily Di nm!mllcr1 'by the llGlllll llppllhdo displllitlmi'). Tho lilct lbol a liDding ii 

"aqppwtive of' ID aflhmal,llldpiaotluat.mftioilmt ID give it pRlCluslva elli!cl m lll'blequmt 

litipllmm. Sell M1awoft.3SS l'.3d ll32S("tbl 'aappaidvoof' llWldanl iuottbo eppioprlab> 

llmlanl 1br ~ collmnrl IRIJllllll"). 

l>llipl1ll Dlsc:ova's Cheu~ clllim lbal ~g cobllml OllOpJle1 will 

eJ! I 11tn11ylmlllofllllllerial Ile! coai:erd"IMlll7of'thoolemeala of6abilityfor Clalm Ouf of 

·iJDcxM:r"l. s......a Amcmlcd Coqde!nt • (.l)lacover Br. 2), iqjury-h>-fll>t ID l>iaco- md tlni 

CPP's mlem Clllllingtlds ll!i.:pdlmmiwea111otelemmlll of the DOJ's oaau. Bccausc a finding 

ofham ID DlacawrwuDDt11<0 J totbojadguleataduallyafl!mied bytbll Sc:coad 

~tho kccalCirouit "l*lrell ovczc"'11ie """""'"Discover.,... COllllitulcd 

a 1indlng of harm 1o D11DllWll"-llld'bmmn tho Courtnawr cslabllsbod lhllt1he CPI' ltsolf 

c:.a-1 llr! hdu<Yto·~, m-'1JllOlkm lbr padial 1111111111<YjlxlJ!llllllt DID liabilily 

aho1lld bo lfealllll. 

A. A l'riftfll rtamdllr'l .blitrut l>imi:opl A.cllolJ U... Distinct Elaacmll From 
A Gonrmmat~Adloa UnderTlleS!wmlmAct 

A;a ID iaitiad mallllr, a gll\ICllltllmt ~ flClloll for lnjllDClive Jdlaf uadcr 

Scclion l of the ShammActand 1.prlV1111pllllnlifl'1adlon !Dr alleged Violations offho 

Shomi..Act ..... dillirmt danenls Tho Sbmntll Aal gi¥w tlm fedinl """'""""'daDdiDg 

29 



ID mdim:oYlolldom "wen w.hmu1p p1linllft1lll adliorcd m f!Qmy,• .!l'.nmralt. v. Cltril1X'lln11, 

21!4 F.3d 384, 397·9B (.2d Cir. 2002). ID I pamlllllllmbl:ammt acticm,. thn!bm, proof Of ID 

llll!itrust '1olalbl 'by¥ 1!t11• 1 ~ aal7ibatllljmy _,.1"1111t. Ill Cllllllut, Sec:llou 4 of 

llus CJa,IUD Acl Ids lbrth tllc l1llllllnllw~. priYllllo pllillliff 1111111 med to bring lllit 

tbr SJmrmg Acl 'll!olo!foas: (1} 1hat It sldJl:rea lqjllr:y.in-fia:I; (2) tJmt fla:: imtitmsl v!olafioa. WIS 

lluspmimabi ....., ofilll iqj111y. lllld (3} lbattlio11911l1""' lhaldud Iba! tbo "aotillull l&wl wero 

dasipal 1D JIRl'l""I. • Id.; H.,J., Inrs Mft:rOlrlt Carp. blllrvtlLflfg~ 232 P, Sopp. 2d 534, 

531!-3!)(D, Md. 2002) (i:lliagcuas), ,..,,"lton otherrro-f,r, 355 F.3d322 (41h Cir. 2004). 

A=onliDgly, to pnMlil iii llus wnmt l!Oliua, DilOcMlrwilJ-., ID prove !bet ~auftl:rod iajlll)'­

ht-faot nd Piil Iha CPP lllld:ey..law 2.10(1) p11n im!drl,y cwed lhat iqfuzy. Al di8CllAld Wow, 

to the cXlllllt 1llo Com1: CClllUridmid 11114 l'C8llllllcl mnclm!'Xll u lo lln:R cl'""""" ill Ibo lllldall'Jinl!; 

..tim>,. a.. e<!llc:ltg!on1 ....... 11111 w y or -.till lo ib llDd!Dp. 

B. Al'bldllq:vl'lll)luylal>&ClmrWaNlltN_,.To'l'hsPriurJailpmil 

Al tho Seccmd Clniult ~ill Its dccillion ill the DOJ kliOJI, 1llo 

"pmpcr lzutuir1' in a Scctloa l doa la !IOI wlmlhor oompelltm bavo 1-1Jumnod,1nll 

"wliolhsrlheseli• beca 111 llClllll lldwne lllfa:tou WPlj/lllflioa as •whole In Ibo Rltwanl 

Jlllllbt." Y16a us.A..344P.3d111242(cltillg.l'JIJI Wanhmaalli&trib.r. v. Walhr.llqg. Co., 61 

P.3d 223, 127 (U Cir. 1!195)). kiyfimliD&witlnmpoct toind!vktaal ~mm iD • 

mute! with 1 llmflcd lllllllbw of ccmpetitua, fl~ uot~ to Ibo J1111¥ious 

judgment 

'lblldislrii:t llCllld's dee:bim ln.lli rs Mlawq/I Carp. ""1Ur&rl Lllfptlon, 232 P. 

&!pp. 2d534, ill~ Tian, lllpdval!Dlftrutpro-1Pip blVugbt :lbllowlng. 

1"""""1\JI govrmmem eabcowmt aclloD, bplaint!ft'a IOUgbl paatial 1111m111ary juclpMOt on 
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Iba"""" ofliohility1111 a collaltnl ~ llmmy. Id. at S3""9. Allbough Ibo llOllll gllDled 

CllDppol mto cnln lbiiimasmm1e1nt11aganmmeri1 ldl.Oa.' ltlield lhltlbo lllJ~had 

DOtpmm. ill its cue "all ofllioahmmfs lhll dlopdnre pla!mil& 11111St pnrieln theirlCl!on fur 

c1mn .... •1111ne1ytbat 111e p1...m plafntlf& bid CJ> lllffind mjurym fiu:t; {2) cued II)' tho 

aLgccl lllllnst"liolatiml; ml (3) !bat tlio!qjury•"'"'""IO'I •11111ibust injmy." ltl. at531 (cillDg 

k_,.,.,, Ga. On.ti...,..., of Calif.~ Cal.tf. Slll1'l Cwnt:IJ ofCarptgitrn, 45!1 U.S. 519, S39-

40 (1983);.Bn.uMolcl: Corp."· Pahlo.Boiof..O.M04JiJo., 429U.S. 471, 489 (19T/)J ~ 

Bt"'1)11toM. lirc. v. BfowAflralir; ma., l?Zl'. Slipp. 2d 6811, 696 IP- Mil. 2001)). Notably. wbil" 

!he clidsiouir:lloBDizcd lhll "[l]t 111m11 Rlf~ the! Micmaolt'r miJawful .lllDDOpOly 

ma!nt1•11nocllld aomnlfeat onlla wmpelilurNllllclpa, lb COllXt Judd that "both lhil 

~·· ·the oaod'• fbau Wll Oil die llllm to lbollrud:m1! of lbo111111ke!, tllll la to 

' 0 I .. ftim, mt lo pldicalar campotllma" ""'11hlt, 1bcaefixo, "ft CIJlllOI be fairly Aid 1hil llJo 

lil:ll lblmd m the ll""=macal cuo mollldlldmitto ~ Mboooft'1 liablllty to N~" 

ld. lllS3S.39. 1'bo-1tsbaql4boaoclltliinmlwbn,ashore, thoDOJAction'1ibeuswu OD 

Jwm lo OCllllpCliliou. IO 

• 
.. 

lbis gnml of c:ollalll1ll eslO)lpd Wll oltimddytmmel Oil appeal. &. Jn l"I 'Mlcroaojl 
C..,,. AnmnatU4, 355 F.ld at 32$,329 • 

Jn,.,,JWin BoaiyS-.Lill,r., 1148F. Slipp. lll!l(S.D.N.Y. IPM). rclicdllpOD by 
Dl8cawr tp Blr>w lbat ii llee4nollitlp!ll CCl1llla olmmu111 of Ill claim ii ......uJy 
diallnguiababla. SH Dlll:CMr Br. Sl·SZ. ln1" rr Bool;y, the privalll pllliatilfbad !ii 
allblish two~ ana1 IOU CIDlllllim-in addllloa. to Iba !brco Rqll!rDd 
alr:moals ato\!FsMd by Iba SBC ill pmlngi!o flO(b} claim. /d.1111124. HoWIMr, 
lb .... 'Olldcr Ibo ccatrolllllg kopl "'ndonf, theplabdll!'1 reJilmco oa dof'md ..... I 
'\'iolatioa WU nstabMalt"'hJ' a~ puaqAlon. md tho d•dantpeaartad DD 
IWldmco "'nl>lltbpcOillilljldoa. 1cL at 1125. UnHb he:o, lnjuryllld ClllllBllca in/IJ re 
Boak/ '11'11111 ~ Ill amlllllf, fJDs...., ilm>MI (l) DO re1mlbl1 
J>l""IDil"iim, {2)• , • .,..,,., llld-o-la ofiP,!myto 1>1--. iDclllillng 
aUeptloanepzdlug Dllcovcr's abllilyto pmtncrwlth lbbd party aoqoinn, 111111 (3) 
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~ U. lllllllllard far n1W 8l&ullim by thla Comt a11o lllllde daar tblt 

iqjuzy to Di-- (11111D.Amaiaui l!xpnio)Wlluot ~lo Cllabllsh lidtllilyin lhD 

D01 Acliou: "Tlie c:oreofSaallmi l illqahyil Whellicill>.e cblllcnged Rltrabltfl 

~· 1.t.,wlldheritn11dca111p111i1iweflim0lllwdgliib~wdl'eols .••. 

Idadlfyiag 'Diie I 14..iift91 llifeall' lllldcrdletu!c offt:ISDll inwha lllllysis of11'l181111:r tho 

«l1flpf:llllYJin-1lb111TfbW..lrm-4.• 1'lra U.s.A., 163 F. 8llp1!. 2d lll344. Noto111111<lid 

lllis Court ortbe SllCCllll Cln:all lllllllli1111 lajwyto Di&amr w AnieriOlll l!llprma u 1 wy 

element lbratilldb:!gof1 Socdon I~ lmlocd,bideayiDgDiscoYer'smotiou ID intcrvano 

in Ibo 001.At:lloa, this Court llqlrclliy 111COpizad bmm 111 DlsaMr u a. compedlorwu uot &1 

~ "111 ·-tMl'Dilmw Mir' : " ""1 prollllt:l ltl Flv* "*'•J)bcqy.,'8 
lntioUir uo 06lrqd/la;,... _,lb 1"'1jmllfthb-, .. , ~ MC Opp. BL 301112. 

Nmiadldlelll, Dillcov1lr arps Cbll ii lllmuld be oatitlcid lo lltDppd ou lbio !lsum of 

~fict lllld CM1nrim beamse this Court's Slll-'8 regarding injury lo compctlti1111 aro 

""""1wuill lo llndlnp oflqj'llQ' to Dllcovc. Dlacovar ii wrnag. The spec!Bc - nslatnd 

.facl&IDCllt 8nlntdllawaft. 355 P.3d at32S (lioldinglliat HIUppC41iw of' lilllldanlls lJCt 

i!ppl1IJ1riate ll9lldmd lilt CllDatlnl l!lilowd), Alt rudl, 11117 liallag oflumii pulicul1t lo 

Dilcowr, Ill oppOIOd lo~ 8boold uot ""glnn prcalusiw doct lletc. Siii/i id. 

C~ cHalrict oam to g1vo precJmdYe elliictollly ID &clwd findings noc , y to 11s 

.faclarncnl). 



:&idoal, in .idililla to tho~ cloclllmi. other comts havilror-1 lo apply 

Clloppel, - •ID ~Diido by 1pilcrcam!,when1lmllO b!inp w.m clolmmined 1o be 

loplly-• c my. '111o8"colld Cln:alt'tdecil!ollfll Wlcillam·~, 71S P.2d 21, 11 

imlmcliw. 1b&n, in Iba em!WPl"""""n& Ill mdlllrlaborj Alooa admlnlllnllve h.ixi& the 

loweroomt &u.l lhal a. lllliila Mfimd!P!I had lll<llladed all cciwpelllwB, """"tbougJi tho plalnlitr 

mtadal 1o llhawaalytbd·cmo-.pdl1arwu m:1wlal to pr:cYlil. lit at27-28. Ia. tho 

compelltm1, the ai'an held fllal, bec:aaso"a._,,.. holdlq woahl havuufl!ccd," tluJ filldiug 

zopacliug complcta aG!usicm - "milllllr DeC111111Ymc-1ill to thslllll'air laborpncticoll 

claim." Id ot 28.. The oomtJmOlled lhal 1bodefondtnt llad llO - to lilip.10 Ille "pRl:llC 

laauc" ofwbdharparticalarcompcAfoU1Si.d bcell blllmail. Id. Slmil.miy, bent, 11111 ooa11 

pmomly mooded QD]yto find pnmil hmm 1o campdiliol!. mtapa:ifia iajmy to I>locovOl'­

mach lcalhe idcaticll bgury. Discover ls a1liralag In lblll - Sa SecllaD I.supra. Mutlll'Card 

bad llO .-io litlpla thepreolao i-. ofwbetbet C11'1lOt!lJJoonr. u opposed to ~ou, 

hid ICtlllllybocafl!Jured byllleCPP, lacllldizigbsuca llllllD1iDdingnmntiou fzam tbe CPP 

""- Jadecd, ... lffd:llm# Q»Waa!iJor, ·-'holding 111111 DisOCMr advocatoa In Its 

SUDllllBl)'judgiDcatpepcrs would haw IRlfliood ID liall tbo CPP 'Yiolatod Seetion l. Tllerofonl, a 

llndiDg o£luimi to Di-wu mt 11Cll098UY10 Ibis Cotut'1-Uor holding. 

Pazthaillom, thio Cumf. ill filll!iaJhmm ID campabliDD, mado virtually DO 

fiDdlap o!f411 potzmlial hmm ICle1y to DilCoYer; lnttad, the Comttyplcallydllcalll!d Dbcovcr 

aadAmmiCllll!xp'mcolkloliwly.11 S... q., Jlirtl U.U, 163 P. lhlpp.2cht341 (V'maml 

JI Dimrvscloiml IW 1ho Dahubmls "wm>eclod"lhal tho ...ma! qamlia11 to hs DOJ's 
CB.lllWU 'lllbclba' Disc:avcr...S AmadClm llxpmlll WlllW 1imK:losod, ""'1 tl111nrfin ..auot 
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MulGClnl'• talcsdllly"AmllrimBlb:premad Dlscawrlbe OJIJIOlllmitylD iallc canll lhlough 

baukllmem"); 1111. llt37ll {"J.merlcr 1!zpral 11111 Dismvcr ClllllOt ICCB tbl'I DsuiJJ$ 

comr"'"'cjes llDd ID,llllllllled m•J\!!!ins llllPCllliso of tho banks"). Tho lono ~is lhil 

Coatt'a lhJdillg lha1 l'llllt USA "would bm11lbd" 10 isR1: cmds 1Mir Ibo DiacoVlll' netwoit b• 

forll)'-law2.lO(e)u4theCPP. kl. at386-87. !lo._, the onlyovldllOcaoltedby!lrisCamt 

l:a sappmt oflhll lludlDg II OGHlded twtiiwny Ihm lliscgvm's CBO l>itfid Nelia&. &•id. As 

olllllaed llloft, tis 6ndiug-DOI ~lo llao judgnumt llOIJlllly afllrmcd by the Socand 

Chwil lllcl mdccd. Ibo Scocmd Cimlll'I clcGiltllll dOCll 11111 zcliXiu;e lbl9 illldirlg lllJI' iliolud• 

"">' olher._ 10 auybpict oflly-1"2.IO(•) orlha CPP IO!c:lyon lliswver. 

R.EDACTllD 81111 Dlsccmrlbrnucm '1111'Dlllll:d Ill By-:i.w 2.IO(e) llllll t. CPP. In filc:I, Mr. Nelms 

hlmsoli'"'1rQi!!ed tllllt doe< ugctiation 

clllDy llmthi1"'711> ~- •cmlnl '-8ht lbeDOJ Aalioa. a..~ ... Br. 49. 
DlaccMr'sC011roartoc la mcrlU... Ja Ibo DOI llCl!on, dohdBDls argued dial If Dlacovir 
lllldbneriA" lilp1Wl win iblo1o RIMlhw dnclly, "'1Mlltrl.fnll0Uld 11Dtbav1 
btmbaraled.. l'l'm·uu, 163 F. Supp. 2d11138U3. Thia Ccortn!lectacl 11111 mgimumL 
11. . 
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p:a:IDdo MlslmClrd elllDely !iaa dlSJNllD& Dilllova'• llllopd Imm by gim1IDg colhdml 

esloppel lilsed CJD tho limited ml 1111Niilal GYldeaca available to Ibo Olartill the 001 Actioo­

apaiallywhl&e lbc lindingwas1111t-rto 1llfl Comr1 llaal.fudawrt Su. ..,., 

~8-1, 68P.3clIt1486(1'mlliQgof"mlDmdiniailyhmhlllld1IDf'air nisaltJ" !Mt lllll 

t""'1t DoDl appJyilla of oliillliw: llalHlllllll*I collatml Cl1Dppll). 

Ju iDMlt!to.roft 111111 ~ Conlntcllllg, llllll despite Discovcr's cJaiml !bat a 

lilldiDg of!mm lo llO'llpOllllall 111111 a !iQdlng ofb.mm to Dilcover 111e "inSllricBbly lillkCld," ru 

(Dlsoovor Br. 48), tho lbcm ofbolh tlm DOJ Biid the Court 'Mii U11 ham to compotltlan, DOI"" 

tho iauo Offl!jmy lo Dilco9slll'GD die-of my loch lqj'my Ill ft. :B-J)laoowr 1111 not 

8llown lllal my~ 1c:gadi»g my luchllllm,.. lb Cl1llO of luchlmm ucnc c y or 

""""9li.r ID this Cuart'I judgmml, oollaleral alq>pel ilmtwammled CJD tbo&o lssuGs lllllf 

Dlaoovor'• motion b llllDllDl1Y jDdpuml aliould k llcdcd. 

ID. cou.m:BALli:mwiiLWILJ.MorS!aMl.lllala.u.lcom>Mll'AllDWo11Ll>BI 
WIWll 

Dlscovc'amDlim ahouldalao bo dellled becito.111 pantingcollltlnl ostoppd will 

mt sorwj11clidal """"'llDY 111111'lllJllldbe5"""'mrnlallyllll1idr, Preclusion llhaold be dmiied 

whoa fbo olliciaic:yutiollalc li.lllor&lmoss ii lndoobl. S.. -.g.,Par&M HOllfrry. 439 U.S. 

at 329-31;.AlonarcA Fund/ngCmp..192 F.3d at 304; Reslaf:omait (Sceond) of.hldgmen!S f 29 

(1982). Tho Beccm4 Cllclllt ha i:woguizc:d tlmt "tomtshaw vnd.....mnNy decliDed lo apply 

Ibo doc:tri:ao" whoa Iba "piad]lll virtm" ofpiomotmgjadh:ial ecommytiiilo. Mrmarr:h 

F""'11ng, l!l'ZP.3d ot304. Thlsis"--M['W]lmlovwYllaeomsybo ga!Dcdbync mull.,J 
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pi1ICllllliou ~ nbsllnllall:r d!m!nhl...S wllllll 111D nm! to 1ry rdllclS f8s1lCI niquiles llOlllfdcnllon 

of macb Ibo 811111e eric!=ue as bems on theiaao llmdend lbrpreclusloa. • WUgbt et al., f 4465", 

at138. Aocor11inill7, cam1Bhave dealecl *n11i!l!d1iol pn:cluokJll Ollllnal lilllt 111' alClalyrdaled 

ID theislaca tobolliccl.• P,,_,,.,lnc. v.br. Tri. clTrL Co., CV-74-3'66(MML).1.984WL 

2!143, at "2-S (CJ>. Cal. 1111. 19, 1914). 

A. ~Eatappel 0. Calm 0. WIBNotSem J1adlcWE-nmy 

Afl lhls Comthas atbowleclpl, "n.prindplrlWtus of..u.r.J ~of 

-l11111JT"'-:yllll4}Plklll/,_,,,." MC0pp.l!x.2(Headlla4/14/0STr.)3-4. lmlml, 

wba, 11 bcrc, )mllualoD W01llcl mlpmlllOtojadicial elllcillll>)', COlldl oftm dedillO ID opply iL 

~·e.g.,&:mwibv.PbilipMani.I' ~.6aa.,449P, S'app.2d992, 1D79 (B.D.N.Y. 20015) 

Cdcc!bhia to ll,llJllr co1111ma1 alDppe1illp11rt'bci:.a.plaintiftiwvaldatill1um11w1 to pmea1 

mucb, lfuotall, oFGio 111DDOoMdoaoobaml ill tlicpdcr cuc);~v. M01'1'0l1, 3Sl 

P.311547, m (bl Cir • .2003) ("Whano..., llDlliaao o!lilbility tl1llBt bo male aYllilable lo 

dol'eadaatl In 1ho l1CCCllld 1rill, paliugpnoloma eflecl to Iba olhetiu"llCI 111'1 DOI mull in 

c&laiay piJisbcclDR lilfpffcJD o!lhe 'JM' lsllacmayraqulre inlroclaollmoflClllll of tho 

1111DO DVidaJce pedlDml ID tho eslopplOd i-_ ")l Slltwv • .A..H.. J1abbu 0>., 748 'P.2d 1328, 

1331 (8th Cir. 1!184) l"llJfcoDalmd ~ .....,,invobodhore, little collll tiniewauld bo 

llMll,·bcolale ••• Ibo 111111Diim, orlOOltofthem. IU!W0111d ba'IO bomm!C'llmlon (!be 

preclllded iaauo] wwld still ban lo COIDe ID 1114 be comfdered 'by1"' camt or jmy Oii [Ibo 

,.....;ning irsoc:s]."). 

Wbilc ~ llOlllaKll that mUaknl lllloppal on Claim Om will "moomllna'' 

!bese)ll"'*'r p, Dflccmz's •lfdlt!onel alalma, wlilth ......,DOI atiaooin the D01 Action, and 

the mbstamlal awdap~ 1labilily 111111 clllaapo imlca effi:cti•oly gmnaloc Iba! llD j'odloial 
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>oOllClll)'will bo llCMd by gnmdug'Oi'.8cxMr'1 motioa. Morocmst, lll'J lDilliDlal offloieaay gains 

will he oBiol liydm polaalill ilrjllmr emitirs!mt du to incxmriaterrt fiMinp 

Colll1ln1 eslDppel will not ntlllltfajudlclal CCOOOl41,,__ thQ is sabst.mi"1 

IMliap bOltioau lho llsua !bot 1111111 be litiplr:d ibrc!mogos u wall 11 lhD "8lllltiaa dCl!JIClll 

aflialillily-ad l'lle i-filrwlddl ~seeks es1DppoL 'lbl8 overlap llc&:m 1111y [IW9ptlOI 

ofj'lldlciol eoonomylhrou.Ppedillluu. .\'#, r,r., Sal>Wlb, 44!1F.Supp.2d at IC>79 (doaylng 

collalcnl ea111ppo1 'llllllO "plabdlft'apoc>f oi'~ ml damagarWUllld llmaot m11ialy ••. 

n:quni-mlltioDafall mdalco IMillblcto 11i1111 otdcfinlm' llllepd sdnomd'); Wri&bl i:1 

al., f446SJ, .. 712("Iho-41111 alldplD lndMdllll i... tho! overlap tho co=JOD ilsPOI 

ll>J)'pnMdoUpldlh.-ta dca:ypnclm!oa-littlcifmybUl limo will be spanod •••• ").'1 

Dlsoover will have to ili1roduCD mudl ofdie-lllldcdyliig c:vidllllCC Iii order Ill ealabllsb the 

""".;n1ng issues ar CllUlllioll lllld dmn•r Fcir ....._,,, DllCCMI"• cJamaps madol d"J'Clllls 

llpCJl1 the lictlJll wumplioa 1hat ~woaldkYllpmb:eitd wlthwwwciuo banb to lssoo 

i:mliuud debit Cllftflbul-lilr en lllld2.lll(e), MC Opp. l!x.10(llamman:aeport)a111150,. 

218. ln ordc:r to q""1llifi jg dmnap, Dlscowrwlll need ID~ evidence mpzdlng pall:mtial 

12 Ccmta hquaiOy a&baa the islllO Df cwerlap bctwl:iQi damages 1121<1 lioln1ity illlUOll ill Iha 
CDldtod of1'1p1D1111 fbr blflln:alad pm eei!i.,~ Nolllbly, acnuts ngulmly deny aw:h 
tcqUall dao to th& mdlmlml 11114 wtidnlf tbJil may mise wb""' lhmo lo sllCb cm:rll!'· 
See. c.g.,Martin~ Hdlt-, 106F.3d 1308, 1312 (GlhClr. 199'1) (lmldhigllilll court 
eboacd dlladioDln bl6uc:aliqlrlal bctwaandamages ml liabllily'Wlltn "lldeat of 
plaintiff'• damap Wiil ldwlllt to the qllCllioD ot11ablm;Y'); Un!lcd .flT Uno, .bra. ?. 

lfrenr, 286 P .2d302, 306 Oltb Cir. 19Cil) (~ nqum1· 11ir bU'mcalecl proceedings 
,... ~Dfdlmlges Ill so lala:WOYll!l w.bh lhat oflla&ltily" lhattbe lldjudlcalioll 
of oae 'Wllliout 1be othor 1iUUld _.. "l:Ciillllllo.u lllld lllPllliDtf'); 27samdia "· 
~ Col;p..,220 PJU>. 6, 8 (.D, Me. 2004) (dcoyiagblllllVellon where 
"lbemieJ of liability eDd dlllll1IFI m-c lllhltlmllBlly ~ and tbinwill llllC<llllrilY 
be ID CMdap behlw> Ibo~" and "whllovcr cllici...,... m8)" be pm.d •.• lnl 
ullilOl liypoladilll ""116mion of !he.._....,, 
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btmkdclla, whlclnrill<n'W,p~'Wilb.1111111vldeacc11c r 1yto ~ hann to 

ocmpotillon ml lajlll)' lo Dmmr. fa -'dition, MalelOml will i-1 to put OJI llYidci= 1D 

CXlllDltr llllcover's clemegn lllllllDpliuu. 13 

Similmiy, lo prow lilbllityuadora.lm Ono, Discovar WIRlld baw to csllblish 

that baub would bave beelltiikuwttd lr1lssulugDbccmrcardsmlwm1inalcml fram dallf3 

.., 1rya.cn. To prow 'damga, m.co-1111111., filllhcr mid IDllkD 8ll1llllplhlm npdlng 

Ibo~ YO!umoofbak ~ llllll lll6alplllll IJICl!d oa litmk.mucd eazda lbatwould 

·lmff occwted 'llllMbrlhe CPP. DilouN' ammol Rlllsliosllr de> 1PO willmot umking ear!BiD 

lll!l1lmpliami u lo bow 1ZJ111Jf or'\11'1ildi banlar would have bemlulmeslod, why !boy wuuld have 

been inlaCl!lld, 111111 how 1i1111Y Cllds Ibale blllb wvuld haw iAuod. Por tho damages model to 

be wlmiPi"lc, Dlscovlrlia lo latmlace ll¥ldmco thlll mppor111 lbao mumpdom. To Rbut 

1Jl.a 11-llJllfam,.MulmCud wlJl~Oll JllllChofb - mdao:o tbatit '11hX114 ftlly OD to 

ddl:ad aplmttbetm'""°"'" Bod lqfaiy ...,._ianllllngto~ll. ""'~ 

leailiag lo lllaw'11111ltb.~ md "valoo~-~ ,..tPmfeaar 

Hiimmmi cllim WIRlld have llltnCCcd bab la grmoly overstaltid. Colnplll'f. &8'., MC Opp. l!x. 

10(HmemwnRoport)alTf159-164, wilAMCOpp. 'l!x.3ZotI>FS 030086491) 

D 

IU!DACTl!D 

A collcctlaa of certain of Oilcovcr'a fiicloal B111U111pliollll boaring OD ill dataap model ls 
llli.ohecl '*""' .. Appmdbt.A. 
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M lllldlar roramplo, l'l'oft!IBlor Hanmmn posi1s tb11 Di_ la lllllillcd to 

clamllpi 1>lxmim B1-kw 2.lO(e) 111111 tho cPP lir<DlaJ Diiic1Mor'1 :idCM11K01 to --which 

in Ima !ilailed lll lllllldumt ......,,._ ~MC Opp. l!lt. JO (H._,.,, Rciport) at 11 lBJ-87, 

200-07. lJlscoy,,,'1 dmmtpmadal lbmdm: - flust blllk lsauallCc ofl);acover cal1ls in 

tho •1br wodd VIOtlkl have IJllllHd-mtOl\lbaala 10 accqil ll1t1rds. ld. m eMlll<m, 

l'iofoaot Haumum also-" lllllD!lcoveriDvesllld "nbmmlill" lllllOUllls of ~in 

al!mnptin& fD acblml peal« maclumt ~ 1111!1bat it is llDlit1od flJ d""''8"' mlecting 

lboa9iDgilit'IWlllclliaw cqoyecllnllllbal..!br'IVll!ld. S• Id. at YI 1114-99. To owluale bow 

1llllCb klfwYDlscownmy have llllmecl, lhojuey'Will bavc CD COlllllder baw alh1lcllw Diieo.,.,,.. 

bJandllll bank amlswoaldllaw boClll tollllRlumls (wllil:ll ClllldJa CYllluoliDg mdmoc llhOlll 

which - W1l1lld have lilafy haw~ altncled to such c;aids) ID the bnt-tbr world IDd 

baw JDIB:b opood lhooe amls waaldhsvo p:ucnlcd. OllCC: tgalll, lhe ovidorwe bearing OD~ 

qaOsllom avcd11p1 liguiliC811117 wJlh ll'lklmoaRhded to whetbec Disccwet sufllnd anyiajmy Ill 

.n-. BJhility;... 

'Ibo-ls lluc fbrlbG other llllmlcall fbrwldm Diaocmit Mllkl eslcppOI. 

Oiaoowr'• llabJlity md dmlap ""P'"l """""""that tlun would have beea llllbstantlal 

-dlll1llmd lbr 'bllllc-luaed Dlscovm pmclnots mid 1hllt rcu:h clamllDd would hlive mado 

loch tbinl pol\yfuaanco patllidcblpi pivfillble!bt DilccM:t. MC Opp. Ex. 10 {Hluamm 

Rqxnt)at'ft90, l06-07, JIS.16, 148. llowavar, akoyclriverofcoa-dcmmdiu 

pzodixt'1 ability to difii:radiD !llolffrom axiltilig paducll In ffle markot. 'l1lil Clllll'I, in lllllng 

OD lilbllltyla the DOT Aetioa,. p1Vriously pndicled lhl!I dmuiud mr~ Ameriem 

Bxptess llld Dm:oV1:r Cltds would ba fbeleil bf • .....,m.mou of'Diloover's iad Amoriam 

Bxpiss's notwolk llltribolmvdlh tbe"lllllqae" footuaa lllld c:qierliso ofbimb. 'l'ila U..U., 163 
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l'', Sapp. 2cht 329, 3gz. For daml8"I J11111N*f, MlllllaCmd lr eo1i1led lo pEl'IVI wbctlaor or111>t 

auch ODa1biMflmsWUllld haw tlba plMiclu the bat-tbr >VOdd 111111 tho libly m&gllitude of any 

.....itiug~orclmaand. 

Bcomaa Dllcowr U.lll!Md tis_,. jadptlllll bucd Oil wllalml m.ippel 

OD Diiiy aao of ill clafms, fiiar claims 'WOllld RlllllD 111 bo Ht;ptm Tbis Court• "'-dy 

adaiowledpd !bat DbcoM'suw cllliml IUbslmztiallyrljmhil+m if DOI dlm!n•toa my 

jDdlcial camomyto bepim:d tbmuaJurilatmJ esloppol: "fl'.llicn 11111111ll!llbor of'•ddftiollal 

clliml lllJd lcgll! lbcodlllJ ill dlil -fllll WIDllDI bBfbre IDO ill 1he D0J action. /lldrttllnl 0... 

tllldliM, ;,, ,,,, Pj1laJa, -" 4o """""•to ~/1141eW-111111 WH-W.r rllaar clltbru. u 

MC Opp. :&i:, 2 ~ 4114/0S Tt.) 3-4. Dl9oonr emmot sp to 1bo conlrary. Judccd, !be 

nidcmcolllldodylag CJ11m One oval&p llldalliwlywifh !be OYldaJoo ieqtJir"'1 ID plOVll 

Dlloawr'amiwir-tm oloh• "11cJ1!d!ngi11 Scctlcm.2mmopabdiaa, ~-OD 

~. llllCl debit a!.pn· 1iflidJ wll! llOCd ID ba 6tipled In their eatiroly. Bypamiilig 

1111111U11DS olbc:r dlimo tllat Wll'llmlt liliplld In iha lJOJ' ActiOa,.Dl-will have ID proaoat 

~cvidcm:c011zdmlqoesti'm1 ofmollbpOlypowor,11181btdallllilicm,lllll 

anti 111pdillvuaailud, cnsm,g anypmpmted ell!chmcygalm. 14 

,. 
la a lbolnoo;DDouwr m:goea.lbat i1dotsDOIDGCd1DJllllVll mm:bt dld!zii1ion gr Visa's 
...tMulmcaRl'il-.kctpowwln Iba ....,..i Pllpl1IC cmd u.iw..k IMlrviCC. llllltk1:I hi 
ordar 1o pnWdl onlll Scotloa 1 cllliD1 i.-proor o!"aclual dolrlml:mi1 affiio11'"""' 
"'"bibbed In tho DOJ Acllan. m-vc Br. 4~ 11.23. DlllCO'lllr"• mgcicnt !1 poinOmL 
JfDiloovat-ID Imply thot mmbtpowa- llld mmtel delinltlao. WORI llDI 1IOOOIRI)' 

ID fhir Cuurt'a Jodgmcat "'lll""ng alfad:I Oii compttllloJ>-cxl that it docs J10I blltmd II> 
JM Oii mdtm)o Rl&lldb>& mm.. d!!finillmi 1111<1 po~ conu.nl elfoppol 1111 
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Dilccmril "'Plliag111~ c:oaapl:raoy olm aplmt V"1111 lllld 

Mulaemd'llDllcrScdlaa I. MC Opp. Ix. !I llt'rt JOO.OS. Ill addlliaa, DiKeYa' Is ll&el!lng 

Sadion 2 """'"jri'....U..""" IJleG\plllll""""'P"n" claims ogajDst Via lmliWlmlly llUS 

Scution2~c y ayto~mldjclnpltomaaopolizealalm111pbis1 

VlsallldMutaeaaloollactlw1y. 1d. lll'ft106-24. 

Pint, thoilllllr-modall• llODlpliuy olmge ii a - claim end 1he criliClll link lo 

holdi»gMaalmCcd 111111. VlaajDinlly mid sownDy liable. MC Opp. Bx.. 9111'11106-24, llJO.OS. 

Wlllxll1t allbowimg of """¢acr. ~•mt Blll>lo nay c11map cause4 by v1n. 

l>illxmrlibolll to-~ lllplha'wltb VIN; Disc:IMll' dloaolflll ID proftCr I dlmages 

mcdd. tJmt alloclllc8 dll!llllpl bahnm tbooe caused by Vila and lbolo ~ad by MastaCW: 

lllld, DbcoYW dm• ID mave lbrpmlial nmmmy jtvlgmcd, hued on ccllar.nl lllloppol, bllt 

without any:&ndiug of .,.....;rm aoppOilqjolut and smsnl liabilityby~ 111111. Visa. 

l!va1itcoiJ.llnllllloppelisarmstcdiucll1llal each of Visa aml MlltalCenl 1111 held lDdivldually 

llabJa mf lheiDlcNaaclalbl CODSpfncy li'hqe if dllllDIMC! (91i1 sbaaJd 'be). lJlllXIYS W DD 

damqw lllllOty 91 ID ~ ... vu.. Dimmlr'• a..maps Glalmsllllllt:!IDJ beC!lulotthu 

DD avUlmoo ID llllJIPClll wlilt ]IOllioll af illl ollepd cJama.., Wiii ..... 111 by Maatci<:lnl. If fho 

""1dciloe afbita'-llSllOcialloa campincy wlll llo preaenled ID tho jury, Ibero la lilllc eftioioocy In 

mukotpowcrls lwpjcqaiatu oa lldcofllOCOnlly giOIDlds. C-. SecliD11 n supra). 
Altam!lwl7, ifD!l=nrluteads ID prullt irri4aaal of'llllllbt clda!ticn and maikel 
pow, colhdmal OllOppel la iDlppropdorls because DfJad;: of judicial oooaomy mid 
dlallpS ckoomstaDcca c- 8ootioD Ul.B "ifi'd). 
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pmcludiDgMmlmCmd ftom lltipliqlll1iility~ aD Iba evidaieoBWWuixlbJ& lhrJ 

~ umlcir whithMabwOad lil1lmllll CPP willi-9 to be liihoclDced. IS 

SlllXllld, beelllle a. D01 Adlon did mat bmlWI Scclioa 2 '"1;iptimn or 1111Y 

allopflcas of• COll8jlimayllll mmllljlOlizc 'bel.weOn MaslezCllnl and Visa, Dirtoveri.t Dot cmll!led 

to mylllxliDpofpm:lmioa oatlac claims, 111111 will binoeto Htip!c """11 ularum! af'thue 

claims. Su W1lgbl et Ill, §4417, 111421 ("(Cjic. dia1iDotiom of llJllllk:lble lw pmlo 

cHlliraal isl-, '""limn pnclmloa,, SpecifDdly, nu--will-4 to}ll'CSCllt DYldCllCO that 

Vliabu (ml thlt Viaml MaatlllCmd colloclMly .. soalciDg1o IC!iimo) "mmlopolypowa" 

in llloo&pdllllllhll. a. Y..-..Coinnic'ilr'P. 2l1ldo, IJ.J>, S40U.S. 398, 4f!7 (2004) (111tiug 

llml~llcm ftlq1lilalprooftllaltbl'ddlmdantpGUl:SIClll moaopolypower). Pot SooUcm 2 

llXlllllpo1iral pmposar. ''maaopoly~ 111111 "muket power" ll1'0 otlea med 

intomli-1'1y. Sa, ..... Topr ~ • .lilcno. Q1a1to1 Jlali .. llic., 142 F .3d 90, 9'1-98 (2d Cir. 

1998) ("MoDopolypower [!ij) olso ntim:d ID •mamt pav.>er."). Hawevrr, lllDDDpOlypowm' la 

· ir:mell lngdl:lferentllammmbtpoww'llllilerSoclica J ofllul!!Mm'IJ.Achrid "lequheo, of 

--. IOwollrirrgpallr lhllD'!lllllbt powlllldi:r fl.- Bullflall.Kodak Co. v, Iarags Tech. 

S..W .. Inc., SM U.S. 451, 411 (1992). 

SiDeo mdc:nccofmoaopoqpower cmdapt wllh, bllt ii disliwt limn, Ill• Issue of 

maibtpowa:IJDIJerSacdcm I, Dlsc:IM:wlD byJleCOBlltyhawlopraoatmw:b oftbe 1111110 

mdcocclllld1oprvwmmblpawcr'Olldtr Beolloa l. 'l1lia Qnlrt's ~ ofmmbtJ'l"N"'" 

lll'ODOtlrmllta01mt1DallndlngofmonopolypmnrlmderSectloa2.. OU--.--1 

Foraumple, tliepartia' bdefingin llOllDoodoa widiMulaQird'1llule55 molioa !bl: 
wyJml&mat! CD tile irn1 UIOCiaffoe CODllp!racy claim d-t'ho llOOpO of It 
lmst tile crillail ~ llmtneods 10 bofDlmduced in ccmncc:tioD wilh Ilia lalcr-
11llOC!adoa oouplml:y. 
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couceded u llllldl dvDag die patiel' hlml1is aa molidml tu ililmla, 110llJl3 that lllll'8 am "-r 

sipil!antdlth-"liclwem •Scclloli 1111111 Wm2....,. MCOpp. BL 2 lJ!earin& 

4114/0S Tr.) 32 ("'(ou 'vt mmle 1'8y llCbialMI l!lldiDp 1111 die llt!.clmo ofthla llllllbt. , , • 

These 11e llllt of 111 owall llccdm twv ooime of ccmdoct, 111111,,,_,, th *17~ 

dlJ!,,,_ la a&IClian IWOcrue. l'Y•orcit lo "-IM rt&'t lopratml rhotr:on lo a]"'Y."). 

TM 11111111ii1lllO lbr l>hcmn clcbiklllm! clabm.. To Fail on Ill dlilm of 

Imm ill ila111111Vlylllepd clobit amllllli aehVOlk ....W..Jlllllbti, DllmYar will have to lllipte 

lbam:la'lmco af lllllh mubll 1114 of hmm ID lllllllpGllliml Ill tllcea mm:k1111. 8". q., HNTWtlgdll 

v, ClearCiauslC:O-..... 43S P.ld 219,2211(2clCir.2006} MAJ phdntiJf dalmiag 

mooopolizalfoll 1.i oblipled ID elllbli!h tlul nlmnt llllllla¢ bocausc !ho JID1IU' ID cantzo! prioc:s 

DI' exchldc ~tilJll OllQ"llllkcl llClllO wiill llllillOace lo 1plll1IClllar madl:el.. j. 8Jnce lbla 

evidaJmwfl1 owd.op "°"8bmlilllywlib lbahlDO ftu prove I glmln! pGIJIOICCRdil and 

dmp amlmllbt 111111 gaxzlll pmpoae credit aad clmrp card netwodc 1enicea m8rbls Biid 

Imm to Clllllpotilim! in thoscmmbla, pnllqoo!lllcn1 Clloppol OD Cllim 0.0D will mt cmde 

aiguificlnl eftiolaxia. 

mi...-mi- in a b>biole !bat 1he pn:11iaeo of ill oow clabtla shOllld not 

lmpoct lhill Cami's m 11oet of whether~ Dlsamr'a lllO!lon Will aetvo jwlioilll 

w:owwy. Disconr lk 42 a.21. Tt COlllmldl 11111 ii woald be ill a potdlllln to 10hmlari1y dlsmlas 

ila "dupliadlW' Scc;dou 2 ahihm egaiml Vla In Ibo lllegod ttodlt =tlvolk llCVioa ouabt 

bec:omo loch claims do 110t lead to llldltbial dllllilCI bCJ1lllld tboell 1111oclllld with Clalm Ono. 

I>imwer Is..,.,,,.. Dill:cmlrClllllOt dlmfn 111111 lo11iaglydocs noi o&r lo dismfst....ftl ID!.... 

assoc!Mim compbcydaim lllUlm'Soclicm 1 bcoomo ll has no dmall.ges 1hcoiyfix citbcr 
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MutaeanlarVmlmliriduiU;y. NcrllDilccm:r o8i:dq10 dillllill ill dcllll claima wblah misc 

· compleldy uw md 11"8llpping Ima wllhits Claim Om'llllll« Soclioll l of lhll Sh""""" Act 

Fudbor, lllido:liom the &GI 9ia1Dlsccmrbls notwilhdJawzl ill dupliclliw 

claims,~ qmnentil millmding 'becm II &lb 11> lllllllloo lbat dittvcoy w Soolimi 

2 claims me! :iDlcNaaciallolamsplncy diqor lllllld "'be lllipbd wifhrmpoot"' t'hc Illegal 

Ubllmm!cet'l1hllct Bectloas l ml 2. .'I'bmr, DilClmr still wwld haYe 10 li1!plD "811!1 Dieimmt Df 

the Scclimi 2 claims, rcqui:tlng ll 10 J>R1*11 the vndspp&lg avldoaca dl$Ca11ed lbow, u well u 

lo )llOVO llOllcc:rtcd llClioD between V!ta BlldMUlclCard. Tbfs w .. DisacM:t'• llllmlpl lo diiill1 

that colhiknl Olloppa1 will )liald-' ISflldcw:ia. lf 

lD 11111' mut, 1Jociaa l>llcovar la llDI aatlded to wllatcral C81appci 1br the p(lfoda 

2000 to 2004 (or~ (IN Stol!llD LEnipl'll), llalriJityilluca will DllOd 10 be litigated in lludr 

mtl1wty l!Jr lhlt porlod. Tims, a.grant of coli.=.! Cltrlppcl will cmlo little, If 111y, judicial 

B. Collallnll Bltoppel WD1114 Ba Ullfalr 

MJycfllcleaG)' plnslhll maid P"""'Nv be lldiicMol lbrougii the opplicatian of 

collalaral lllUppal BIO fir llUIWclpd 'bf dao poll:alitd li>rvn!!rlmrn lhld 'ft1lld nisuJI. /'frit, 

prwluding M.utccCud W01lld prmm 11111 jmy:liom llOlllldaiDJfor p1llpOIOI oflialiility mwly 

ll'VBilahlo flVidooce lhal bmia dinocdy Oil Iha Coult'• pmloas llndinp, Including filulillgl 

1cp1dfna l'Q!!Stlm!l'harm and ~j111Wicati1111. 8mmd, c:&IDppcl w01lld ~Iha 

jmy frolll ooasiderlng DBW lldlollllblp regardingmmbt power in lhe COD1o:1<1 Vf'two-slded 

II Dlscowr ua cloiml 1hll It ba "llum iCr a!mDst ID Di1mrw tho I.....,, ID d!apato ia tbll 
lffigdim M DiooovsBI'. 42.. To thoClllllmy, Dis-bas llllcalptod IO Olq>Olld tho 
1-incliSpalto'bfcbimiDg ......... anoclat.i with lhhd porty ~ct 
1liltwulllltdie!lmgaljn ellba-fbiDOr Allllaq orinllfly oflhelhno llW1]>lsiatJ 
Dlrccm:tbu lllecl !DllU-. S..MCSJ. Br. 3$-37. 
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platfo!llll and new evidmice beming dirlXllly on IJlllJbt defiuitiOD. 11drd, in light of the overlap 

between liability 111111 damages lasw, 11 dircllaed above, collaleral estoppel could substantially 

distortthom:onl ortesrilt illjumrcxmfuaiOD FDlll'lh, applicationof eo&teral estoppel would be 

'Ullfair because Dlsco'Ya' seeks to establish "ficb" c:ontradictrd by its DW11 executives UDdcr oath. 

Fortheseadttitjnnaheasom, Diacovrz'a motion shoald be denied. Pan\laneHo81e')', 439U.S. at 

329 (oftimive use of collllllnl mtoppcl should llDt be gnmtcd where "it may be uufilir to a 

defendant"). 

(1) Collakp! FJstpppql Should Be Denied In Light of Critical New Evidence 
Awilnb!n ffinm tm OOJ Adim 

iimdmnmt•l injustice to defi:ndanls because it would bind the parties tQ sfatanenls 1his Court 

l1lJldc almost seven YtarS ago, cw:n thoughmanyofthoso statements wen necesmilypn:dictive 

in nature 111d have lliDco bem proven inac:earate by DBW mdeacc. 'I11c h!justicc would be 

pmticulmfy 8Cllte htn, when; Dlaciover is aeeking bi1lioml of clollm in damages and where over 

100 million pages of iloeumcmtB mil the depositions of appmximab:ly sixty Disoovcr witnesses 

pmvidcs 1IBW real world mdanco lhllt 1lllderouts mmy of this Court's forcc:asts; 

'J'be Supttmo Court, COllceined with the fair applicll1ion of collateral csloppel, bas 

found that "r:banges in filcts esscotial to a judgJ11eut will rCllder oollatenil estQppj:I inapplicable in 

asubsequc:ntactiou.raislngthell8Dlllissue&" Montrma11. Unitet1State.s,440U.S.141, IS9 

(1979); 1n allo R...tatnnClll (Secoml} of]udgmcnl!I § 29, ant j ('1mpmtllll1 among 

[circumstmJces where collakral cstoppel W01lld be~] is tba di&closurc that •.. new 

Mdence bas becomo available ~.QOU]d libly lead to a diftmcat result"); Jack FO#cett 

Asaoc.r., 744F.2dat119 (uo eo1laknl estoppel "where important, material eYideaoo can be 
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hdnxluocd ID the 111111111t trial 1ba! wu uaawilablemp:VYiuu llW"); Baby Do/lJ Top/Ar 

SalooN.lilc v. CU,1'1(.llolku, 29:5 P.3d471, 478-479 (Sda Cir. 20Cl2) (npboldlng d!a1Jiat comt"a 

dellialof con-.1 ..ioppot 'Nbin ID fiat proCOl'rHrg dllbii:t coart llold - 'alllXlllllilll 

&mling no ..W-fllglDling dddmiom dlcbaf pohlbltm ccmdDcl; cityllllor adopkod a 

vbtgaJJy idadical anlina.-.,u.11-IXlllllllCI; ncvatlm1eu; .!n a:cml l*ClC fo>g dhtrict 

l:OlldJid""' "l'P>' CXJllalml eafDpjlal ~ alty bad plbercd llld p1-.iod avldoaco of 

ooaduot'a neptlvc cBl:cll). Jadccil, tho Socmul amitlms bald !hat whoni a priorjadgm!mt'1 

factual~ mw 1-i IS1ldcd, I OOlllt ilboDld JlUt Olllop a pm1)' ha ....utiptillg tboac 

~ S.., e,s:.,Ea>plY. Dow a.- Cwp., S98 F.2d 721, 731 (.1.d Cir. IVl'!l)(upholiling 

dialrict court'• daWd of'plainlllr'1 llPJlllcaliali fiir collllllnl estoppe1 "1111 tho gnnmd lhll ncw 

lllllllllilic llYidllaco GUI doabt l1d' pllinlitl'1 c:amliw Iii.my); m al:lo UnUrtl Staru ~.A/can 

Jlluminutn Colp., 990 F.2d nt, 719(24 Clr.1993) ("[A] camtsbcnlld dccliDo to giwdfcct to a 

priorjadllJlootif'tbcn hmo hem ......... oillmrlD the eppl1cable l&w or tho fiotual piedlcalel 

ossr:radal to diat prior jrulpcnt "'). 

'lbla Court.hold&>glhatBr-Jaw2.IO(e) 11114 iho Cl'P violaled S1'Clion I oftbo 

ShamanActzesal1"4 ftanm lllllfylis buad Imply-mid~ pral~ 1>)' 

Dlscovar, Am..;.... J!xplms, the DOJ, blllli: witn11ms, V"1.11, and MaslelQDd 111110 'Wlial llm 

Jll.)'lllalli industry would lool:llkela thol!brcaco D!By.Jaw 2.1C(e) 111141be CPP,ancl similar 

pn:dic!l11ns ilxM:ilhawblllb 111111 c:waumeaa woukheaci ID this bal--fllrwmld. Re!ylag IO a peat 

llllcatcm U..Opa!iotlC1111, lbaCClmtamcllldecl tliat~ 2.10(0) and !Ix! CPl'lllllmed 

compelitioD 17.sa UU, 163 F. Sapp. 2d at 3711. In lldMlion, tbo Com! conaludod 1ba! thJ hmm 

to CUUipOli1iuii 'MIB llOI VlllWeidled by lll)'pl'O' ·~ jurtitblion. Id, at 406. In 1hD RYen 
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:1111111tlalthllvlopaalrlacellroDOJ' Adiau,DOVevidellCCofldualillallcclpl-.oclenlo.plllllll 

hu aap tlial lua &diloetbcariug Oii this Comf• ~fimliDgr. 

Aajwlt""" awmph\, flda Court ODDCluded Iba!-"""" banned by ll)'­

law 2.l O(e} 111111 tho Cl'l' lllpmtbccalllo(l} llllllS1llllln '"""c!oDied 1Cea11 toimiovldiw111W 

prglludl c:nmh!nfngtliefalmw oflbe .&prlcen Hxpi"8S ml Dismva ueh+olb w:itll tbcac of 

limit illum mid bc:cao ll) ~ 2.10(11) 111111 tho CPP mu1tcd la tOdllccd output ofl>isam:r 

aris. Iii. 111379, 382. Howi:va-, DCWraii 'tl'Cdd evidi:rlecofI>lscxm:r'nalaG JllOIXJ8ftiou 111 

Issuers R'lel!a two lrulb8; 

'llms,-lu the ..i...m.oflbe a'P 1114 ll)<.lalr2.IO(o), lbora la Bll'Oll& OYldbaoc that tboro 

wvald :aall1ave bom IDCl'lll8Cd oalpatol'Dilc:mr CllJdl • ansult of lhinl]lllllY bsuauco 

p.tO&l ...... and WllJllUllU woald DDU1-'oeaallted fiom mycomblll!dloa ofDilOIMl"I 

"mliqDc" 111111woit ll:alanm m1a1hhd pany Issued Dilloaver canl..17 

11 IA lict, 1111ei>questianal oboot whUlbet W<AiiliDIU will beat:6t &om 1be thlzd pmty 
issllm:eofI>iloonrciads, Diloowr'sO'lftlllabilityand dam•gai ooc:pert..,,....,... lhal 
.,1'1tooearlyIDllalJ"11111 lhlt "[lJt wahl p dlhcrway, lhllU,!lb. • MC Opp.&. 17 
IP'n-11261118 'Jr.) It 429. 
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Although projections regarding consumer hann may have been sufficient for the 

purposes of the DOJ Action, in this private action for billions of dollars in damages, MasterCard 

and Visa should be allowed to present the new real wcirld evidence developed in the course of 

this litigation pertaining to the issue of CODSID!ler hann. 

As another example, evidence that was not before the Court in the DOJ Action 

supports MasterCard's procompetitive justification for the adoption and enforcement of the CPP. 

Specifically, the evidence reveals that MasterCard's fears about bank issuers free-riding on 

MasterCard's assets were well-founded. 

REDACTED 

These programs, which offer nothing new or innovative, threaten to reduce the incentives 

of MasterCard and Visa to invest in their merchant acquiring network. 

While the degree of prediction and forecasting present in the prior action was 

unavoidable where real-world evidence was nonexistent or unavailable, to preclude MasterCard 

48 



!ium 1illlf lll!plfq ml JRllllllllQ this~ evldmce IO dllljmy wwlclbopalcmlly 

mdidr. 

Disllcmir Heb 111 lldop MaslmOad fhmt Htlgating iswes Rlalcd 111 marbl powl'll" 

ml mmlmtdefinilloa. lill finillllgmalblpcnhriu lballOJ Acliou, 11111Court111111 the SOCDDil 

Clrcaitnlled lmni1y aa thcnolkm lbat"bolh VIA alldMataCud haw ncoatly i:alscd 

iatsdianp- cbarpd 111llll!ldi4ml» a lllllllbtlr of11mcs, wilbau! b!ng 1 liuglo ID«dwlt 

lllll!oma-aumo!t• l?UoU.U, 163P.Supp.2dlt340; n..z U..U.,344P.3d239-40. 

However, cwmnmlo ..mlmldp reganliq hnHicled platlimns (soall a paymmt cllld .IMllvlmb) 

that bas dCYelaped silWC tbeDOJ Action uacJcrntjnce this llDll)'8ia. Wh!lr; tlu! ""1)<>ept of two­

lidod ph!!fi-s!111l 1-LlDt>oduuod in Ibo CCCllllllll!o lltaa!lln:}Jl!or to dlll DOJ Actloo, Ihnat 

~arityaflifallmocmtwo-.idalpldanswaspioducod lllll:r2001. Sn,«&-~ MCOpp. l!L 

27 lJJubbaid Reporl) M 122 (dirmniaglllmdme):...., crbo MC Opp.&. 3S; MC Opp. Bx. 20; 

MCOpp.:&.36. AccanliJlgto thellllW 'linlrilp, la 1 ~ tw04idod mamt, ri.mg 

prices""' """ u or11ie 1llllk« --"-wltb. compcljtive mllrbt 1n wblcla those b!aber 
ptiC<S o:xpmhnitput by lllWllllng pricm and lllmulalillg dc:zmmd Oii tho olhw 8ido of !he marbt 

See MC Opp. Ex. 27 (Habbllld Rllpod) Ill 'ft 18-36. · 

Buecl oo lhll evohlngadiolmbip on bow to lllll1yze twH!dcd pler!bnns, bo1b 

lboDOra!JlqlCttl'lo&aol'Xldzm!Diaolmr'1apatl'tofas&XHmsmapnceotlyllllli5odin 

othcrpmc-Jinpthatlmmaring~lalcaWl11X1tflllllcallwofan-.:ilcofmmbl 

pmn:r by 1 large l'lN deblt llBlWVlk. $a MC Opp. &. 37 ll 107 (Pioll:aeoi K8IZ: "[U]l1imatoly 



lflllfn ••• DDB of our points [la] that lholiaarcs In IntmdJmip fOIS lbat'We lilYll b- aoelng is 

a11111111:aot afhurr.radie af'mmbtpowar, bat It Is lhll llSlllt of ClllDj)Clition. •• ,");Id Ill 142 

(PlufMox'Hananm=cgplain!Dgtbatbomiiigatimlh!gofmmbtJ"'Wl:l"oolllCl'Gllblginlcr1:bangc 

iB "omfusing ClllllPClitkm fill' gdllllg banb wllh wbat loob lib what. mcmopoliBtmlgld 

othl:rwlAbll."); id.11 JS2 (Pzufwwwa ffimsm•n•"Thepmblem iB tbatwbatluctually 

wwpoli!Lla whk:b is lcylujlo pt i-a by nillnglho~ lf yoa cmly IDolt Ill the ofhet 

slllc ofthomm:bl, lollb libs""' .... Cllliiaiag mm.tpow .. ' • ' ."). 

Ncmc&•l-.Dilcmrmatitnw1Dmpslhltb:nuclla~ta!es 

COllllitutll IVid-ofmmbtpows. 8e1!. i;r., MC OpJl. llx. JO (Hausman lloport) al 'I BO. 'Ibc 

jury s1muJd bavw Iba 'beaellt of CC111sidcrlllg1hll:ncw-1ytiQil filmleWllrltia asscasizlg die IJIUo 

of IDllket power al tllal, 11114 Dlloovw'l llll>tloll sbould be dmJled with J'e8pCCt 10 llllll!a:I power 

D11 that bail. Sn. e.&.. Co""-*IA.lriboo, la 11. A.di. Airlina, ln<:., 8241'. Supp. 611!1, 717'-13 

(SJ>. Tlllt. 1993)(colllbnl oifoppehs tozdnmt:mmbt fllllllllginappiUpJiatowh...., .i time of 

lmrl .... llOt well lmowa); cr.rrA: '" ~ BflC/uml. No. 7:06-cv-30 (llL), 2006 WL 

332!1141, llt •3(M.l>. Ga. Nov.16,2006) (mdiigdral apnl ofcollalaral eatoppol WOD!d 

"ilwoze rclcaooiopllco fmma[n) [eerlle:] verdictwltbaat raklllg in1o ICCOlllll subscqllclll . 
Jn addition. caJlabnJ lllllppcl Blloald mt be appllccl to iaoes ofnwbt dclinldcm 

111 llgb! of~ In tile pl1DltlD1s !mlaatry....., tho DOI Action. m lbc DOJ Action, tbla 

Camt d.....,...,.rtl tbst debit cuds llhoald ml'. be bldmlcd in the pueral paqxiae ettd!t llJ1d cbarp 

cmd llllllall It :lband, ao tho bais that "[o)..,_ •• , do DOI comidc:I' debit omds lo be 

~for paenl P111J101C canls. ~ Fila U.U., 163P.Supp.2cl111336-37. How!mr, 

so 



illmngflus1m11yoainilleo thoDOJ Adimi,-"'I' •ofdobltMlblil M'""'* II> 

m>lvellJld tbore:fl DDW sablllmllilJ DOW tMdaic:e ftlllt CQQSUlllCfl '.\'ICW dCbit lad enodlt emOl 18 

naombfyiutmclm•pble 8N, l\f.,MC0pp.lll..3B llDPllHC 0024Sl!I0'7-D8, 9JB (2002 

Dill>cmr Dobil Cud Basimr l'lall notil!g dmt "mmo l:Oll31llllcrl lll'C bogiJmlDg IO pay with their 

t>ftllnodcbit c:anls fiJrpurchlses lflllwawtqdltj..,,llymndgcttd 'fli1h cradit c:mds;" md 

projec6og debltMllll:llls will eoadauc IO 8'll'il' I~ 1111111181ly); MC Opp. Bx. '39 al VUSA 

113717010 (Wllll S-l'llllllnlhnspartllhatrina dmt 1olBI debit 'VOlml>e iimD 2003-2005 

iu........cl &om $Siii 'blllloa IO $842 billism, Witb yal'OVCl'-J'lll' gzowth bi 2004 md 200S at 24% 

mid IS%,~)'). lndcocl, mm m-ver'a c:iio llDW ooaordes lhat c:ndll md debit ~ 

'bot.n ( I lilly" fa scpmtecategodcr. 

[S]lgDablnt dalriltlilt '11111 Ill! Iba mol-llChrodal lllld llaw 1bB 
llUllll l"CIOJlllaloo, Im a Jct of~ ltl I c:ndit and ••• in oil 
utiu:r QPlldl, mllcdll UpOCU, il'a a..11111111. ••• l lbillt 0111bll 
iasab!g aide, agoda I.........,_,_ cboollc II> 1llO lfliir dd:lil can! 
- • CHIWlcanl smvtlm• 

MC Opp. Ex. 13 (Ne1ma SllS/07 Tr.) S2-54 

ID ligbl oflliis llllW nldaacc, llOlllloraJ <aloppol OD this Uoroc ofmailcct definition 

b ........... ,,ma! 1b. jmyoliaald ba llllowal II> COllllda: lbla O\lldCllllC. Cohum .... SmllllliM 

B_,_ a.p., 174 ].I, Slipp. 2cl t:m; 1240 (D. Ullh2001) l'1.IJt WlJl1ld ba 1lllinat II> haze ill 

ttmc lbcmwm lo lbeso ~ flus1111Ulutjon ofthae qualiom ••• will ba dcoidal 

1lpoD the bllSis o1; •• lmo>dcdp u it codall ll Iha limo of trial."). 
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(3) Bn!mzrzn1Wqp14Qm,,I!pwQrgllplpp &Id !!ph!!g!laDyDll!mtTll!! 
l>mlg!lpp Qf..,...,..ReJ!l!!llmip 

Dbccmr'1 R>qllClt lbr olllalvt .X.n.tenr1 aloppcl rboukl lllo be clmiod b1IClllllll 

"""'JI.POI would inovitllbly' CIUIOjmor •cmfini:Ja 111111 IUbslaolillly~ die""'°"' in Dhcover's 

fim>r. Ali ""PlmlzM 1ry Ilia Secaacl Cm:uit, olDmsMi collllanl atoppel nmst be oppllod 

anlirllyln,_pilkm tllll ll "mqbava admidldingimplllt ou 1 llivil lltip'• amslilulioaal 

rlgbtto ajmytdll. • SuM_,.,i,.Frardbrg Colp., 19'lP.ld 111304. Tllo SCCOl>d Cinmlt'1 

IXll:ICCill anJics wifh lpOCial !lmle wh-. • ~ there BR closd}'-nlbl!cc i-muiuiog Jbr 

J-1ulbi, bcoaulci tbs rilb ofhavliigtbo "Jmochadcd" ilJsacl tom ID earllarlrial cliatmt Ibo 

juzy'11'll0lufica oflbe "opal'" Olla, 

Por lmtance, In a 1cocliDg cua, a disbiot -~ 1~1D glYO ptoelnstvo 

elfcct II> &ndinp lium l)Xiarbtmchtd&I, ll:mbig Illa rilltofplalntlf& "oada1y swayiq OI' 

am:lbaiDg die jozy" 111rvaaJi 1llc .tillli:d-of tha cadicrfuntiup Sn Whd4n v. AbfU, ~S3 l'.2d 

663, 669 (D.C. Cir. 199'2). JnaftinnlngdmloftrOOlllt,thcD.C. CntaitBGkDQwledgcd Ibo 

heiglitcard nmuf'lllllidmou wlllabeni:h llndiugs llWOftiirad bu rubRqocotj\lrflriol: 

A 11lllDg lilr the Whelllll Oii bsucpeclus!on m1aJit have &i'vllll 
lbem • boacl llllltlmprthan wwwudtd iii O.jmy"I dr:libnlioRI. 
no IdialriclJJ1ul&e. ill othar woai., ilXlicatal con=u mt s!mp1y 
lboat tbe clllfClllllCO ill Wtfin"'n; nlhcr, hill pm:lloaljodpmml 
lamed an the prallptlotof abwiug or ditlwlli>&lbejury'• juclpait 
ha lllllparUmlar lllllillg ba&n him. w. ommot IAl)'thar ii -
'llllSOlllldlbtlhe dialdcsjlulp .•• to toaoiuise!Jia dlatrolioa In favor 
ar allowiq bolh dclea to submit dlolt :tilll ..... 1o !M imY'• 
judgmcl1t. 

Jd. :-abo P~ 1984 WL 2943, It •s (ollliuaMI collatlnl csloppel ~ il1 Shemlln 

. Act liliptim becaDa "the llPPllaclm ofisnoJll"",,,Mn to lbe quesl!Olll , •. , Wllll1cl make a 6Dr 

ICllOl:wtian of the nm•;..n,,cpm"il!D!-~difliz:alt'); Wz!gbtat. Ill,§ 446!5, at 738-39 

(111111Dg lbat"preelusimi oa ._lllllC'Mllle l:!olllly ralatod ilsulll 1llDll be trlod may lllhstmilWly 
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diatmt decisioa of Ibo m-lllllll'lllllbl ope"' mid wldoh "must 1xs lricd In 11111 C'Vall"); 14. 

§ 4465.2, 14757 (llllfn&tbatlllJUllll sbaakl •COlllJidcr tbonatme o!juryJrill ill dclamildng 

wbell!arlO pcllllitwutmd Jll1IC)vslaa." llra, Mii lflhe Cami gtlD!ed colJllmJ llleppd, 

Disoovorwill still llllCd topravo d dotimd Iii damagci ar IO all of its claims. Because btuar 

ra1a1a1111 damages nshm!!allf IMll!ap with 1-on whim Dlscovtr eeob ....,ro.;ou. 1bc 

potaJllll illr ~or 1111daly IWllJiDa lbo)ll)'or odmrwlso distorting thl recmd Is 

~lligll.. Tlda Plll11Jrm aoald llllO clliaedlslmtlan of!hojunln' vlewll of1ho iMdenco 

n:lllllbg ID flll>ncw c:lllms, ln..Jndinghm.....,clal!al canspllloy, ii.mt, llld Sci;Ucu Z tl8lm1. 

Mmmver, slaziifiellltjumr oonfi1s!oa eouJd le8lllt tom applying oollat=al 

oalDppcl lo the imlla oflllllbl defurit!oa. lf lllia Coult grm8pnoclusioll1111 fho ...u.t=co of I 

pnall JllllPOID llft!dlt and dwpcllld lllazlmt 111111 re1lllld nclwm: .....Woes lllll'bl, bi cleclidiDg 

1ho RplbllD debit cmd md mlatld-...li; ltrY!cesnllllblr, tbejumra' COlllfdentiDD ofthcs 

1Wh!encewi11 b&cloadcd bytbo m!Wml llloppd wllh mpec:l IO lhe ~ Jlllllketr. 

(4) Qt!Wml&qnipel&Unftir'rgpPi'PM'tlt§mMn!ToH.htb"* 
fP Qm!pd!rted BJ Ila OM! Ea!!C!J!lws Du!!ag Tho DOJ Adi!!!) 

Gnn!ing collaknl Ollappel 1111 lhc lsRc of h>Jmy to Dlloo--...id• &um being 

DllWm8ll!ed on hmk of Identity or1aam ml oeeealty ~ bv ualldr becauac 

Dlscova-io DOW lllvoclllag a lboolyof iitjl.1zythat Is ooalnldlllled b)' S1BI- it male bel'otc 

thiaamt durillgflleDOJ Adiou ~ tbaimpactof1hll CPl' lllld l!r-law2.10(o). 

Spedfically, cbiDa die DOJ Aalion-belilm this CauJt 111 llW, ill depo&lt!onl, 

2.lO(o) aiaMwuuld leeYll Dist:ots '1awptued In Ill abillly llUlact 1'll:d P11fY Issuing banks" wl 

"8oveR!y oomprumiaed mlfsabilllyto 'bafld lmllldiOD 'Vlllllmo lllld m=1uml ll<lCllpbmcc." S.r. 
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q.. MC Opp. :&. 7 lt21,. SJ. ladeed,m-llpcl flllllllllll7 Giit the~ ham ii 

lldnd....mtm fiom TillOll that pmmll(I DllCOWr""" IC!lng .. 111 llCqllfter lbt V-1111 8lld 

MaatmOinl 111111 fi"Clm ICljllixlug V"iaallll MuterCml portlblios and rulllllllg thmi oa the 

MaalmCatd or Vl$I oetwcda,-, q.. MC Opp. .l!x.31 (Nclma llS/00 Tr.) 80-31; ""ab~ 

Mu1aOird S.1. Br. ~ (llld mallllabi r:itod thtnla), ldld dmt 1m7rcmO!fY Ill&! Jilllm ID 

addn:sslhao ac1c11tima1 lllks aml ~IJGt e!imin*"d ISCl'l' 11111By-law2.lO(e) wu likdy 

tomabDi..o-Clllllplliliniy-off. 

Jf i:ullmnl mloppal wtn Jllllllad, de!'llndlDtl would be m....ty pRj1ldlccd 

.._!hoy waaJd bo ptocluded fixlm Jll"'l'lllillB am 11mt tDlltrmliclion to tbejmy. 

IV. <lou.A"JDALElroti'iLJsNarWAlllWll'&!IOl'ITllBElGB'rY-ONIIlfDIVll>'lw. 
SrAnMl!mlDI An.npmrr A To l>JllaMZ'BMD'IWJi 

Jn mldlt!Oll !o HlidDg esloppli callabilitylauel nlatcd ID Cllim Om, DiKmr 

..m atoppal Oil clglq--indMdual ""dcalmdl from 1ho DOJ ·AdKm, wliicli arc lilted In 

Au.mu-t A IDDlswvar'alllC&a. ]!'oraidiof1lian> ........ onb;Dlacovcrb01n lhebmdonof 

proYiD,g 1lrilb "cladly and cmtalatt' llllCh ofllielJllOOllmY .....,_ belbais coll-..! os1oppol 

111117boapplied. See hdlowmi. 11. MoGnnP-Hlll, 333 P.Jd42, 49°(2d Cil'.2003). DiJcova' has 

llDl mlQ ldlanpltd ID do'° bin Rllh«, DJsctmr-W "'a•¥• a.,,,.,_ !bat tho coll8hsnl 

lllllDpptil olllmlllll hm ~met tbr 1111oftlao1bdemenll bocalllo ceoh llllllmont Ml 

·~ Jillaalocl" md-7111 thejadgmcatbec&Ule1ho .... ..... "wpport''the 

Coarr1 caacluaicllS.. Howvtcr, u dllcuaocl In SecliocL ll.B, -- tbat ans monsly 

~ D!ajadpumt may llOt be llCICOlll2)' to lt, lllC! 111111, evco. Da:ovor'• pniposal 

lllmlard (wblohit doas DD! cvm llPPJ» is iDfbm. SaMlctrm!ft, JSS P.3d at llS ~'tho 

·~of' llllmdll1lls uot Ille sppaqirlelo ~lm-IPJ>l)'llls coo1lalcnl cstoppe!"). 

S4 



Dilcowrlms Diled ID lllSllin ill.liunlcend ill motion aJmuld be rlollied N 101111 ~ 

m=- on lhat basil. 

BYmifD!lwvwhldat1aapllld1Dlllloalatowhc:lluirmyoftb!hdan..,,•ln 

A!lwi!nnerc A lllilfy·fho pllpSnqainmmla, wllicb U lllSDOI, collllcnl m1Dppel """'1d llli1l be 

-il1iillllf lilr Iba.._ llllllld tlmQgliout lhfe mp"'"""'"" BYWIY of aumplc: 

• M8111ofD!iamz'r pMftd4 1 •i.-cr inolmlmg tliose ii oJalma lllow 
llllm ID DJawva aaaoot llldresood b)' tlm Second Clrcait Bild lbwobo 
WllRllllt "lieccmrf' to Iha llllaljlld:inmrt. Su. -.g., 'DlacxMr Br:, Ali. A at 
Tf38,40,41,43,4',41>-50, 54-59, 70, 7l &: 74.81;.rual.ro Scclion U.nipra. 

• Mllte&Cll'll 1114 Villa abw1d DOI be pnclllded tlmll lilipllDa llat=moatl 
Dilcovllt' dldmll ~hmm to ClllllJIClltiou. Nw tell wodd ovldcmce 
demaastallll lbltoaoMDcm wi!IJIOt bcael!I bl! tllinl J>1111¥1smodDl.sco'lllr 
carcll. ~.,:.~Br .. Alt. All Tf 21, 23-29 cl: 31·34; - rzbo 
Seclionlll.lU...,.... 

• MaltaCmd llllll'Vlsa ll1lmr1cl llOtbcprccllldecUiom lilipliiia tbo llldi"vidml 
-:ix-Glalmall'lal81D Dlllllmtpower mdm.mtddlrUiltm, bl 
IJFt Dffbo-adiollZllhip llllll llDWcvidenco. &re. s.g., DilCCmlr Br., AU. A 
at~ I• alio Seclioa mB.2 ll!J'l?I. 

• lil llgbt of"'1 'IVDlld avlilclloeofaotual ti'cHidiD& MutaCard Biid Visa 
abculdmtnpmoll>dodli:omlitipting1hHWm•bliegmd!DgibCPP'8 
pmCOQJpolilivo jmtifiad!m Sar, s.g;, o;,..,.... Br~ Alt. A at 10 & 1l; ne 
. alio BICliacillLll.l .npu. 

A"""'11ugtf,1LliO:imtlhouldclcay~1lCC(Ualttbatitooll*n!Jyestop 

~ aud Visa &am l!tfpdng Iba olpiy-ou ""' Q!1sCODblinad lu AltaQhmlml A ID illl 

IDOlkm.11 

II MumCanl ~thodgllt 1o Jdmt myltt=ptby ~1o ootabllsh tbot rmr of 
thllpmtiouhir fiidiapmA ........... All8lill'ytlm aolldmJ llllDppe! ~ 
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APP!!NDIX A 

lLWSTRATlVBFACIUALASSUMl"l'lONSMADBBYDJSCOVllll'Slro'BRT 
l'kOPBSSOR.HAUSMAN nnns Ol'INIONS Rl!LATBI> TO DAMAGES 

• la addililm lo Ibo dhiectcllbc:t of llddl1loaaJ luuiag (11111 tnmsadion wlamo) 
IDczaalDa D1dput OVO'lbo Dileonrllllblolt, lbolo'IO!umcs WCllld have maltal la. 
8Jl'llla' lllCiLduut ~ofDlllxml; '.l'hosn1Jlm11lfll 'IVllllld have ailblcd tho""' 
of 1hh4i'ilty ac:qah• wliil:h wouldhml accalcm.J Discover'• allility lo alclo Ibo 
mm:baat llCCCplallco pp iD 1llo U>1l1M StllaL °"'8tol"wwwobant .....,_of 
llirco'vet, bi tDm. wuald bava led lo pdlll' Imming llllll 11111p in a llllfCniin1bnlilig 
o,d~ lMC Bl. Opp. 10 (H11111111111l'!Pld}lll1116) 

• Some 1nmb wlll)fcd lo liOlllpclD 111111 cliffi:tmtiabi thcmsel-by baling. D!mvar 
bnmded mallicard. 'J'bis DCWprocimlt vmioty WOD!dhavc illkm6ifiad CU111pctillDD in 
lhol.aalnglllllbl. (liL a11117}. 

• l!Dtlyby Dlscxmirwilh111 llmo'fll!iw ofl!:dugm tbemld-19908 alllld havo apom:d 
mii iXllllfOlllbl botweea clcbit iuacn. (td. at 1 I 19). 

• · AJ rhmnecl lluuupiut lllil ..,i. iD ~.._,of tm. a:ahndouory rolar, 
oi-wwld haVD rmtercd 1Dto lhbd-party issuing dall8 Wl"lh Va imd MaslctCud 
mombcrblmb. Jn lbecndllllld dmge Ollld~""9i*mmbl,l?isC1Mr 
WllUld bavo '""'*'4 lllblf"Fllty """1it aud l&mcn wllls il8 diffinatiatcd nctw<lJlc 
ol1lsivg (which I iliscua ID dlllall below). (1tL at , 125). 

• M diSGlllled throaglioul tbia npait, ill Ibo dcbil imbt, Dill:ava-wwld have onlmod 
lalo llnillg ~ ddvea,illpat, byill imxmlt1w ligm!Uro debit uctwmlc 
otraring. Dilccnorwwlll Ill.Ye oflnl mcptlllle md lnlmd -=Ibo area of 
cas'luwardr. DilcmrNctwlllk !ll8o 'llllUldbm o!ltnd call at dlopaiut-of-cale 
ftmd!maJify, 11111 Wperiarliaiid i:oatml. All of lbOM functlom woald haw ham 
attncdw to blmb socifD&Wt)'S lo pmtoot fhii grea!m'lntercbmlgo"""""" 1SSOoialed 
wifh liSU-dc'bit. (liL ot 'f 126). 

• la my opiniaa. llbsmt th ma:laslomuy Nims, Disccm::rwould bavo cJo..11 the 
l1IC:l'Chaat """""*""°pp~ it md Vua 111111 MuloiCmd ID tho United S!atoS by 
tbB lolo l!l90a. (1tL at 'f 12!1). 

• Tho °"""'cod nlltwmlt • :plalAll:, in tum, -111 h&ve imprl7Ved Dlacc>vs's 
COlllpclliliwao ...... -... Wlthgieatsmc.dwlt ~~would have 
bem mn "P'"""hig llllll laqerbalmccs pet-cc Dlsmnr Cenla. 'Ihia loa of 
mm""""" vallJlllll llDdmo!Yhig ballla:CI dllD ID baWlg a weaker network bec9ule of 
1- llllltbmt aooapllmoo lllamedl>lacavor. (liL d 'I 130). 
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• My framework quantifies Discover's damages by ex~mining the business 
opportunities and strategies that Discover would likely have pursued and 
implemented in a world without the exclusionary rules. (Id. at 'II 149). 

• In the first alternative [damages model], Discover enters into deals with credit card 
issuers in the but-for world. Discover would have earned margins on these third­
party issuing deals, and I estimate the lost profits from a network perspective. The 
volumes from these deals, in turn, would have enabled Discover to close the domestic 
merchant acceptance gap. Reducing the acceptance gap also results in damages to 
Discover's network and issuing businesses as holders of the Discover card would 
have used their cards more and carried greater revolving balances if Discover had 
been more widely accepted. (Id. at 'if 150). 

• In the second alternative [damages model], Discover enters into a joint venture deal 
with Citibank, a prospective deal discussed between the parties in the actual world. 
While other credit card third-party issuing on the network would likely have occurred 
under this but-for alternative, I focus on estimating the additional profits Discover 
would have enjoyed had the exclusionary rules not existed and the parties been able 
to enterinto a joint venture agreement in the but-for world. (Id. at iJ 151). 

• Given this state of readiness, it is reasonable to conclude that in the but-for world 
Discover would have already begun marketing its network services to prospective 
issuers and that third-party issuing on the network would have occurred by 1995. (Id. 
at 'If 154). 

• Shortly after the exclusionary rules were eliminated in October 2004, Discover (I) 
acquired a PIN debit network, and (2) developed and launched a signature debit 
network offering. Discover did so even though the prospects of succeeding in the 
debit network services market were much less favorable in 2005-06 than they would 
have been in 1994-95 when the debit marlcets were highly fluid and relatively 
undeveloped. I therefore assume that Discover would have also developed and begun 
to execute a debit strategy in 1994-95. (Id. at '11155). 

• Discover would have shown greater flexibility in working with issuers in terms of 
branding and merchant pricing. Flexibility on branding also would have been 
attractive to issuers because some, REDACTED 
were looking for network branding that woutd not compete with tnerr enorts to 
differentiate via their own branding. This exclusive merchant acceptance would have 
differentiated the network, as issuing on Discover would have meant incremental 
volumes for the issuer through access to these exclusive accounts. The closed loop­
which gives Discover the ability to capture unique infonnation from merchants and 
create card programs that are limited to select merchants-is another differentiator 
that Discover could have used to attract third-party issuers. (Id. at 'If 160). 

• Discover, therefore, likely would have offered banks a very attractive, differentiated 
signature debit network platform. (Id. at ii 169). 
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• OllCOver'anlidiwlackoffrihmi!ioml ICIOOpbmeowoalcl llOtblml bm a serious 
ilupedimn lo llllCh ailobitaotwork lbatllgy. (Id. et, 170). 

• l'om1b, lbculllfawtl r 1$'¥111161*~ lbr Dilccmr(o.&-. rcwmdi, vahla, ouh 
over, maduwt mobivw, flsUDllily, ala.) WOlll4:bmhad 1110111 value ill tlll 1990ll 
beli'Cll die _..mcn 11111 lilllb b.pn-iblly elllllladna nllcever'a lnmmdoas 
a.a.--. (ld.attl'H). 

• Mygcqetll. pdadpa1 ill calaa1a&i8 ~ mmglm &um lbbd-pmlyiSllling is ID 
US1111111fba1Dbconn11111ld lulvcom:....l a fin1nci1! pocillp to ilsllocl ~ 
111111 incaalrem aiit ol'be IDd ll I onf.t) lbat 'lllRl1d b&ve &eca WIDjlOlitj~'With 
oflialiomV-am!MatsOml (1d. et1178), 

• While D!lwvllr'alDCldlamtdlsoamllndel would have bcCD below thcwotVisa's or 
MaslBICard'1 m Cha 'bul-mrwvdd, l>ilccMr W<lllld haw oft'ond compellllve 
coonomicsiolllmn 111111 aimod aimrglno1u1ctwodtvalumos. (T<l 1111180). 

• Second, pati:rimlugwlllm111111111ld hllvD l>''"''"o.I DllcoverlD 1llO tblnl-pmt)I 
lloqairmto ......i...t.l!nbBltyto plii ilomalloparity. ~ acqube" oavld 
11111n1 i:ost efllldlvely acqublllWI merdlll11ll tbr Discover bcamse the mmginal 
COlfl of llCJdb!&Dilcanr OLCejllwo toailtlag ICQOUllll lbr Ibo thlld-plrty llXjllirer 
wuk:u tbm lbnolllfD Dlsamrafqublug111i:ll 1CC:0111111 on !II awa. .Na 
l'Clll!t, lllizdimty ICljllS1n couJ4hoc Olfaod DiBcxMr I distinal eosl odvaulage. 
(/tl llt,186). 

• Morcawr, tho 11111 of thhd-pady acqalRn would bavo i1llmaolially mhanced 
Dl_.1 abllily ID tadl the mllllona of rmall mcnillus1l 1hat ll'O difficult fOr • 
notwmlo:ID 11111Ghwilhitlawn81dafi1Ro. (Id. 111, 186). 

• Jalhobot.-lbr'lrlldd,wllblbbdopaut)l~~wouldlimibe=abloto 
dioolodlo1Dm11t1 • m""Dyofl!GlcatRnte&Yof~o.u~ 1oqui1'•s. 
(1d. 111.1194). 

• lll ldditiml, :lmpw"'4 lllfl'Cbanl acceplalll:o 'l'I01l1d lead lo greala' 8ClivatioD of 
lllldi\'ll Disoavcr Card._,,,,, Ud Ii ,203). 

• J 8*J i.... llYlluabd wbillha' lhfnl..pmtyl.auiDg Oll~I cndit omd llOtWod: 
wuald lllm Jlld a camdbllizlllon om.ct on Olloavm'a Issuing badncsa. Ill my 
oplpicm, llUCh CIOD!IMilinJ!m would not~ bad 1 ligntt'ioaut otrccl Oii Dlsoovor'1 

lauing basincn lbr avera1- (Td. 1111208). 

• Glvm gn:alm"IUlllCpliml:oo lalllO oflbasD ..nllialda would b&ve beaun to'UH tho 
Dbocl'wr Cllld u lbalrpzimmy' om!, illldliiiJto pm.... apeud. (Id. Ill. 1253). 

• Dmlq lhtJllicvmt !lam mm., DllKXMlrluld dlloussloas wilh Viii'!"• Olllitit1 Ill tho 
paymea1s indDl!lylboat a wldennp af dr:ols r:adl ofwlildi WDllld hsva tnw4anuccl 
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Dilcovcr'~ buiuess. These •li•mssi nlS Wed diaC111111iODS wi1h REDACTED 
REDACTl!D • Jn the but-fur world, it is ieasonable to believe that 

one oftbescdi:llls might haw occumd, 111111 lhat it would have Rnltcd in a networlc 
that would haw bcm a1tnctive to tblrcJ..partyissum. REDACTED 

• Ina but-fir Wll!:ld without tho exdwlionarymhls, I llSSlllllcthatthe Projoct Explorer 
negotialiDD.'I would haw iDvo1ved tho putles pursuing tho Cross Sell optbi given its 
highor eoonornic value.. To model tho damages tiom this particular option, I make 
use of tho modeling Biid vataatlons that Discovc:r lllld CillDank pmpared at the time. 
Bo1h parties P1¥Uccl c:sf!mate oftha value to each party of!mplrmmting Ptojcct 
l!xplonr, and of tho total value thay Oll.pCClcd to be created by Ibo project. Mud! of 
the uuvleling was fuoused on tho Big Bang option, but tho modeling CBD be modified 
to lllllllyza Ibo Qoss Sell option. (Id. at 'f 266). 

• IfDisawer had a shwlg diffimitiating appeal in 2006, it must also haw 'had one in 
1995'. (MC Opp. Ex. 22 (Hmnnm Rebmtal Report) at 'i 122). 

• · Discovr.r's [m]achant [d]iscount [r]U., [w]oold fh]ave [b]een J.h.]ighc:r In the [b]ut­
[t]or [w]orld. (Id. at VIII, C(i}) 

• Byamtrast, in thebul-furwarld(a.s wi1h thopost-2004 aclull world) several !hings 
would have changed: (1) Diswvcr would have more aetual and prospcc1ivc volume 
on its ~ (2) l>IBcawrwould be ablo 1o rely lJJlOll third-party ac:quirc:n to obtain 
tho mercbants Dlsam:r wald not cconomically dheelly ~ (,1) Discovw would 
ba.vo adopbld amaro opcm piymcal netwolk model whlll'll it would have sought to 
osm Silflicieot nnc:baDt disoounl file incomo to compmsato third-party issums. (Id. 
at1213). 

• Many b$lks, baWIMlr, Would haw Deen infmested in lssaing OD the Discover nc:tworlc 
in the but-fur world. Someilsum would have opted not to cater into dedication 
11g1 c cm •••, inmm:h the SIDID way lbat · JtP.DACTlll> ha.s el!Xlbld to malntam tomplete 
flexibility to ilsaoover anyofthovariOllS networks in thcaclull world. Otharissucni 
would have lila:ly Insisted that the dedication agmment be structured to give them 
freedom to llOglDCllt their aedit can! isBuing 111111 issue cards on the Dlscovar and 
Americau B:Jipess netwmb. I would axpcct 1he very banks that would bllVO bc:en 
most intwested in issuing on tho DiSCC1Vlll' networlc would be those banb that would 
bave insisted on this ftexi"bility. (Id. at 12S3). 

• Diacover's blatodcal lack of!Dl2duml m:eplaDcc parity medo it !111bject to edverse 
sclc:clion. It has tmded to have a higher dimgo-ofl'nto tbm it o1herwise would have 
because it has trmded to attract cardlmldcrs of higher average credit risk. (Jc/. at 'I 
307). 
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