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I. INTRODUCTION  

StarKist, Co. is to take responsibility for selling hundreds of 

millions of dollars’ worth of price-fixed tuna to consumers in the United States.  It has entered 

into a Rule 11(c)(1)(C) plea agreement in which it has agreed to a guidelines fine of $100 

million, capped by the statutory maximum of $100 million.  But for the statutory maximum, 

StarKist’s guidelines range would be $120 million to $240 million.  The parties further agree that 

a fine of $100 million is an appropriate disposition in this case and comports with the sentencing 

factors articulated in 18 U.S.C. § 3553.  The Plea Agreement provides that the only dispute 

between the parties is whether StarKist’s fine should be further reduced based on its claimed 

inability to pay.   

The Court, like Probation, should reject defendant’s attempt to escape punishment for the 

crime it committed.  StarKist’s claimed inability to pay is based on financial projections created 

during pending litigation that grossly inflate its hypothetical future civil damages and 

substantially undervalue its estimated future earnings.  StarKist’s actual financial performance 

 In other words, StarKist is depleting its 

cash reserves by accelerating business-related expenditures in an attempt to avoid paying a 

guidelines fine.  StarKist, however, committed a crime, and should not be permitted to spend 

money on itself at the expense of paying the price for its criminal acts.  Just as an individual 

defendant cannot avoid a criminal fine by transferring assets to a spouse, StarKist’s deliberate 

choice to spend down its cash reserves does not justify an inability-to-pay reduction. 

StarKist cannot carry its burden to show the reduction in its criminal fine is necessary, 

which the guidelines reserve for only the most extraordinary situations.  As the government’s 

independent expert concluded, StarKist has more than sufficient funds to pay the guidelines 

criminal fine of $100 million, in reasonable installments without interest, without jeopardizing 

either its ability to pay restitution or its continued viability.  After a lengthy presentence 
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/// 

calculation, and other elements of the sentence relevant to determination of the guidelines fine.2  

The resulting, agreed-upon guidelines calculation is attached hereto as Appendix A.  The parties 

agree that a fine based on the agreed-upon volume of affected commerce would be $120 million 

to $240 million, and, thus, that the guidelines fine is $100 million due to the statutory maximum 

for Sherman Act offenses.  The guidelines calculation contained in the Presentence Report is 

consistent with the Plea Agreement.   

The sole basis upon which StarKist can seek a reduction from the agreed-upon $100 

million fine is pursuant to U.S.S.G. §8C3.3.  (Plea Agreement ¶ 11.)  U.S.S.G. §8C3.3 requires 

StarKist to prove that it cannot pay the guidelines fine, even with a reasonable installment 

schedule, without impairing its ability to make restitution to victims or without substantially 

jeopardizing its continued viability.   

D. StarKist’s Financials and the Zuehls Report 

1. An Independent Expert Evaluated StarKist’s Ability to Pay 

The government retained Dr. Dale Zuehls, a forensic accounting expert, to independently 

evaluate the veracity of StarKist’s claim that it cannot pay the guidelines fine of $100 million.  

Zuehls is a principal at the consulting firm of Zuehls, Legaspi & Company.  He is a Certified 

Public Accountant with a PhD in Accounting and a Juris Doctor degree.  He has over 40 years of 

experience in complex accounting, fraud, forensic, tax, and consulting matters.  (Zuehls Report, 

Ex. A.)   

The government has retained Zuehls on over 40 occasions to assess ability-to-pay claims 

by antitrust defendants.  He has provided an independent assessment of a defendant’s financial 

condition and ability to pay in matters involving, for example, the airline cargo and passenger 

industries, the computer memory industry, the domestic freight industry, the aftermarket auto 

lights industry, and the electrolytic capacitors industry, as well as for another pleading defendant 

in this packaged seafood conspiracy.  (Zuehls Report ¶ 3.) 

                           
2 Pursuant to the Plea Agreement, the government agrees not to request probation, though the 
other terms of the Plea Agreement remain enforceable even if the Court orders probation.  (Plea 
Agreement ¶ 10(c).) 
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After the government retains Zuehls, he conducts an independent analysis of the 

defendant’s ability to pay a guidelines fine.  Zuehls’s mandate is to reach whatever conclusion he 

believes is supported by the financial data he analyzes according to a methodology of his own 

choosing.  The government does not specify a desired outcome for Zuehls’s analysis.  (Id. ¶ 6.)  

At times, as here, Zuehls recommends that a company can pay its fine, but on other occasions he 

concludes that a company is unable to pay a guidelines fine, as he did with Bumble Bee, 

StarKist’s coconspirator.  United States v. Bumble Bee, No. 17-CR-249, United States’ 

Sentencing Memorandum and Motion for Departure, at 12-15 (Dkt. 25); see also United States v. 

Rubycon, No. 16-CR-367 JD (N.D. Cal.), Sentencing H’rng Tr. 11:17-16:22 (Dkt. 37).     

The methodology Zuehls used to assess StarKist’s ability to pay is set forth in his report.  

(Zuehls Report ¶¶ 5-7.)  First, he reviewed and analyzed StarKist’s historical and current 

financial data, including historic performance, current financial position, and the strength of its 

balance sheet.  Second, he reviewed the company’s financial forecasts.  Finally, he created his 

own forecasts of future earnings to test the company’s ability to pay a $100 million fine under a 

range of financial circumstances that could occur over the next five years.  To do so, he prepared 

multiple iterations of StarKist’s future cash flows by modifying certain assumptions of future 

events.  Zuehls’ assumptions are based on StarKist’s historical performance, industry projections 

of future performance for the packaged-seafood industry as a whole, the likelihood of occurrence 

of particular events, and other relevant factors.  In this case, the relevant assumptions that Zuehls 

tested in preparing his iterations were: StarKist’s future compound annual growth rate 

(“CAGR”), the amounts of the civil settlements in the follow-on cases, and capital expenditures, 

including whether those expenditures were paid in cash or debt financed.  In total, Zuehls 

performed 35 iterations of StarKist’s possible future earnings to account for a range of future 

financial scenarios for the company.3  After examining StarKist’s projected annual earnings over 

the next five years under each of the 35 iterations, Zuehls opined that the company would be able 

///  

                           
3 The government has provided StarKist with these iterations as well as the iterations Zuehls 
performed in evaluating the ability to pay of Bumble Bee. 
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III. LEGAL STANDARDS 

A. Sentencing Guidelines 

Although the guidelines are advisory, a district court judge should begin all sentencing 

proceedings by correctly calculating the applicable range under the Sentencing Guidelines along 

with the other sentencing factors listed in 18 U.S.C. § 3553(a).  Gall v. United States, 552 U.S. 

38, 49-50 (2007); United States v. Booker, 543 U.S. 220, 256-60 (2005).   

Here, the parties agree that the fine based on the agreed-upon volume of affected 

commerce would be $120 to $240 million, well over the statutory maximum fine of $100 

million, and that the guidelines fine is thus $100 million.  (See Appendix A.)   

B. Inability to Pay 

As discussed above, the Plea Agreement makes clear that the only basis upon which 

StarKist can seek a reduction from its $100 million guidelines fine is if it can meet its burden of 

demonstrating an inability to pay that fine pursuant to U.S.S.G. § 8C3.3.  The guidelines permit a 

sentencing court to adjust a criminal fine after taking into consideration the organization’s ability 

to pay.  U.S.S.G. § 8C3.3.   

The defendant bears the burden of proving its inability to pay.  United States v. Nathan, 

188 F.3d 190, 215 (3d Cir. 1999).   A company may only seek a fine reduction based on an 

inability to pay if paying a full fine impairs its ability to make restitution or threatens the 

company from remaining financially viable.  Courts employ different standards depending on 

whether victims or the company are threatened by the fine.  A court is required to reduce a 

defendant’s fine if imposing the fine would impair the defendant from paying restitution to the 

victims of the offense.  U.S.S.G. § 8C3.3(a).  Restitution, however, is only coextensive with the 

charged criminal conduct, meaning a fine is only required to be reduced if it impairs a defendant 

from making restitution for the losses resulting from the charged criminal conduct.  See 18 

U.S.C. § 3664(f)( 1)(A) and U.S.S.G. § 8B1.1.     

In contrast, a court may reduce a defendant’s fine if imposing the fine would jeopardize 

the ongoing financial viability of the company.  U.S.S.G. § 8C3.3(b).  As long as a defendant can 

pay restitution, however, the court has discretion to impose a fine regardless of whether it could 
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arguments to the contrary

 Those arguments also misinterpret the inability-to-pay analysis under the Sentencing 

Guidelines by conflating possible civil damages arising from a much broader conspiracy alleged 

in the follow-on civil cases with the restitution owed on the much narrower criminal conspiracy 

alleged in this case.  

StarKist has not, and cannot, demonstrate an inability to pay based on its need to pay 

restitution to the victims of the criminal offense.  In arguing for a fine reduction under U.S.S.G. § 

8C3.3(a), StarKist erroneously conflates civil damages with restitution.   

Restitution remedies the harm from the criminal conduct, and as such, is limited only to 

conduct within the scope of the criminal charge.  See 18 U.S.C. § 3664(f)(1)(A) and U.S.S.G § 

8B1.1.  Here, the conduct charged in the Information is narrower than the conduct alleged in the 

civil lawsuits.  For example, many of the civil claims allege StarKist’s conspiratorial conduct 

extended for a longer time period and included other packaged-seafood products (such as pouch 

tuna) than the conspiracy charged in the Information.  For this reason, the potential civil damages 

in the civil lawsuits exceed the scope of StarKist’s criminal restitution and are not the proper 

basis for a reduction under § 8C3.3(a). 

Here, “in light of the civil cases filed against the defendant[,]” the Plea Agreement allows 

payment of certain damages in the civil cases to substitute for StarKist’s obligation to pay 

criminal restitution.11  (Plea Agreement ¶ 10(c).)  But it does not follow that all of the damages 

StarKist pays in the civil litigation become criminal restitution.  StarKist’s restitution obligations, 

as measured by the charge period and products in the Information, are significantly lower than 

the entirety of its potential civil damages: 

/// 

/// 

/// 

                           
11 Under the Crime Victims’ Rights Act, 18 U.S.C. § 3771, the government has notified crime 
victims of the plea and sentencing on June 12, 2019.  The government will continue to comply 
with its obligations under the Crime Victims’ Rights Act, including notifying crime victims of 
any public court proceedings in connection with this matter.     
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the parties comports with § 3553.  Here, the proposed $100 million criminal fine comports with § 

3553.  

Section 3553(a) directs a court to impose a sentence “sufficient, but not greater than 

necessary” to comply with the purposes set forth in subparagraph two of § 3553(a): the need for 

the sentence imposed to, among other things, reflect the seriousness of the offense, promote 

respect for the law, provide just punishment for the offense, and afford adequate deterrence.  A 

court should also consider additional factors such as the nature and circumstances of the offense, 

the history and characteristics of the defendant, and the need to avoid unwarranted sentencing 

disparities.  Here, these factors demonstrate that the $100 million guidelines fine is reasonable. 

StarKist engaged in a multi-year price-fixing conspiracy affecting millions of American 

consumers, many of whom purchase tuna as an economical source of protein.  StarKist is the 

largest supplier of shelf-stable tuna in the country.  For this reason, its participation in the 

conspiracy was particularly important: witnesses have said that the conspiracy would not have 

functioned effectively without StarKist’s participation.  (PSR ⁋ 8.)  While the number of 

individual participants at StarKist may have been lower than at the other corporate 

coconspirators, the number of executives at StarKist who participated in the conspiracy is of no 

moment to the application of the § 3553(a) factors.  StarKist has acknowledged its participation 

in the charged price-fixing conspiracy, thereby admitting it lacked the necessary corporate 

controls or compliance program to prevent, stop, or report the illegal conduct.  In fact, StarKist 

did not begin to accept responsibility for its actions until Hodge entered his guilty plea in May 

2017  

The $100 million guidelines fine also avoids sentencing disparities between StarKist and 

the other corporate pleading defendant, Bumble Bee.  Bumble Bee was sentenced to pay a $25 

million fine, which escalates to a maximum fine of $81.5 million in the event of a qualifying 

transaction.  For purposes of this sentencing, the appropriate point of comparison is between 

StarKist’s $100 million guidelines fine and Bumble Bee’s maximum possible fine of $81.5 

million; Bumble Bee’s $25 million fine was calculated based on its own circumstances 

indicating an inability to pay a fine above $25 million unless a qualifying transaction occurs.  
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StarKist’s $100 million guidelines fine reflects a volume of commerce that is nearly a third 

larger than Bumble Bee’s volume of commerce ($744 million as compared to $567.7 million).  

Additionally, Bumble Bee provided substantial and timely assistance in the investigation, 

justifying the government’s 40% downward departure—Bumble Bee’s guidelines fine was 

$136.2 million before the application of the substantial assistance reduction.  By comparison, the 

government is not moving for a substantial assistance downward departure for StarKist, finding 

that StarKist has not provided cooperation to the investigation that would warrant any such 

recommendation.  Finally, StarKist’s $100 million guidelines fine already reflects a reduction in 

light of the cap imposed by the statutory maximum fine because the low end of its fine range 

would otherwise be $120 million.   

V. CONCLUSION 

StarKist has failed to meet its burden of demonstrating that it is unable to pay the 

guidelines fine of $100 million.  Instead, StarKist has attempted to obscure its cash flows by 

paying down its debt and providing disguised dividends to its parent company, without business 

justification.  It has projected massive settlements in private-plaintiff actions that now appear 

likely to settle for less than a third of initial estimates, even by StarKist’s own admission.  It has 

projected zero growth in its forecasts at the same time that it has expanded its inventory and 

allocated cash for significant capital expenditures to expand its capacity.  And, without providing 

any documentation, it insists it cannot finance these capital expenditures despite its admission 

that its parent company guarantees all of its loans and that it has financed civil settlements.  

StarKist can pay, and deserves to pay, a $100 million fine.  

/// 

/// 

/// 

/// 

/// 

/// 

///  
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The government respectfully requests that the Court accept the Plea Agreement reached 

between the parties and sentence StarKist to pay the guidelines fine of $100 million on the 

installment schedule proposed by the government.   

 

DATED: May 15, 2019    Respectfully submitted, 

 
 /s/ Andrew J. Mast   
 Andrew J. Mast, Trial Attorney 
 U.S. Department of Justice 
 Antitrust Division 
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