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/// 

4. Klee’s Opinions Are Based on StarKist’s Faulty and Self-Serving Assumptions 

The Court should also disregard the Klee Report because it is based on faulty 

assumptions about StarKist’s finances.  Klee makes clear that he has “not performed an 

independent investigation” of StarKist’s financial condition and was instead “instructed to 

assume” that (Klee 

Report ¶ 19, 29.)  Thus, Klee’s opinion rests on the faulty conclusions of Rajiv Gokhale, who 

himself based his conclusions entirely on StarKist’s self-serving Long Range Plan, which was 

prepared in the course of this litigation and which projects future cash flow at odds with past 

performance and industry predictions.  See infra Section B.2.  Because Gokhale

Klee’s derivative opinion regarding StarKist’s 

solvency should not be given any weight.  The Court should not credit opinions that are entirely 

reliant on Starkist’s self-serving projections prepared during the pendency of this case.  

5. Klee’s Untimely Expert Report Should Be Given No Weight 

Klee’s report was not submitted to Probation or the government even though StarKist has 

been aware of both the terms of its Loan Agreement and the potential criminal fine since October 

2018, before this Court even ordered a presentence investigation.  Accordingly, if the Court is 

remotely inclined to credit Klee’s report, before the Court grants StarKist’s request for an 

evidentiary hearing, the government requests an opportunity to submit a rebuttal expert report.     

B. StarKist’s Inability-to-Pay Claim is Premised on Faulty Assumptions about 
StarKist’s Growth 

1. StarKist’s Projections Are Misleadingly Based on the Units of Tuna Sold  

StarKist’s is based on trends 

regarding the quantity (units) of product it sells rather than the income it derives from those 

sales.  Using units instead of income, StarKist asserts its “growth rate” in 2018 was a mere 1.0%, 

and that from 2009 to 2018 its average growth rate was just 1.9%.  (StarKist Sentencing Mem. at  
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/// 

/// 

/// 

14.)  These numbers are meaningless because they reflect only the quantity of goods sold and do 

not account for the revenue StarKist earned.5   

The fact that StarKist may be selling fewer cans of tuna is irrelevant if the price of the 

same cans of tuna is increasing.  Decreasing numbers of units sold is also a pointless metric if 

StarKist is switching its sales model from cans to the increasingly popular and significantly 

higher margin pouch product.  StarKist’s compound annual growth rate (“CAGR”) in 2018, 

measured by net sales, was 6.6%—significantly higher than its purported 1.0% CAGR measured 

in cases of tuna sold.  (May 14, 2019 Expert Report of Dale Zuehls (“Zuehls Report”), Dkt. No. 

52-1 ¶ 35.)  If the chart StarKist included in its Sentencing Memorandum showing the decline in 

consumption of canned tuna is juxtaposed with StarKist’s profits, a more accurate picture of 

StarKist’s financial health emerges: 6 

 

 

 

 

 

 

 

 

 

 

                            
5 Unlike Walmart, which resolved its civil antitrust claims against StarKist for a monetary 
settlement coupled with free product, StarKist cannot pay its criminal fine with cans of tuna.  
Therefore, any relevant growth rate (past or projected) should be measured in dollars, not cases 
of tuna sold.    
6 StarKist included the chart titled U.S. Per Capita Consumption of Canned Tuna in its 
Sentencing Memorandum.  (StarKist Sentencing Mem. at 4.)  The government used data 
provided by StarKist to create the chart titled StarKist Annual Gross Profits.  (Gokhale Report, 
Ex. 2.) 
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The Long Range Plan is also contradicted by numerous industry reports.  (Zuehls Report 

¶ 36.)  The fact that industry reports analyzed the global or combined Americas market is 

irrelevant.  The United States is a leading consumer of packaged seafood and StarKist does not 

contend otherwise.  (Zuehls Report ¶ 32.)  It is StarKist’s burden to meet, and it has not provided 

any industry reports that support

StarKist’s claim that global industry reports are irrelevant is further undermined by the 
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fact that Dongwon holds StarKist out as a “global tuna brand.”10  If anything, the industry reports 

that informed Zuehls’ projected growth rates understate the likely level of growth because they 

focus solely on the market for canned tuna and do not account for higher growth (and higher 

margin) pouch tuna, in which StarKist dominates the market.11 (Zuehls Report ¶ 36; PSR ¶ 6.) 

StarKist’s 

are contradicted by industry reports, StarKist’s historical performance (especially its 

astonishing growth over the last two years), and   In sum, it has failed to 

meet its burden. 

                            
10 See 2018 Dongwon Group Sustainability Report at 28, 
https://www.dongwon.com/upload/attachment/vision/Dongwongroup_CSR_report(EN)_2018.pd
f 
11 StarKist’s unsupported assertion that pouch tuna is “far more labor intensive than canned tuna” 
is irrelevant.  (StarKist Sentencing Mem. at 15.)  Similarly, StarKist’s assertion that 2017 was an 
abnormally high-growth year because of three major hurricanes is not supported by any 
evidence.  The Presentence Report suggests that StarKist did not present this argument to 
Probation. 
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The EPP’s proposal, which amounts to a restitution fund in the criminal case, is contrary 

to the terms of Plea Agreement, which allows Starkist to withdraw from the Plea Agreement if 

restitution is imposed.  (Plea Agreement, Dkt No. 24 ¶ 10(c).)  The Court must either accept or 

reject the Plea Agreement pursuant to its terms, but cannot impose a sentence inconsistent with 

the Plea Agreement without providing Starkist an opportunity to withdraw its guilty plea.  See 

Fed. R. Crim. P. 11(c)(1)(C). 

Neither measure proposed by the civil plaintiffs is necessary, because StarKist has 

sufficient capital to pay a $100 criminal fine as well as civil damages without jeopardizing its 

continued viability.  Thus, there is no basis to reduce StarKist’s fine under U.S.S.G. § 8C3.3(b).  

Nor is a fine reduction under § 8C3.3(a) required because StarKist’s ability to make restitution 

payments is not jeopardized by a $100 million fine.  As previously discussed in the government’s 

Sentencing Memorandum, restitution in this case is significantly less than the damages alleged in 

the civil cases because the civil claims allege that StarKist fixed prices of products beyond 

canned tuna and for a longer duration than the conspiracy charged in the Information.  Given 

StarKist’s estimate that its civil damages will not exceed  only a fraction of which 

comprises criminal restitution, § 8C3.3(a) is not applicable here.  (See U.S. Sentencing Mem. at 

18.)  

E. A $50 Million Fine Would Not Satisfy Section 3553(a) Because StarKist Has Not 
Established Its Inability to Pay  

Absent a finding of inability to pay, any fine under $100 million fine does not satisfy the 

considerations set forth in 18 U.S.C. § 3553(a).  First, StarKist incorrectly states that its fine 

must be compared with Bumble Bee’s $25 million fine.  That comparison is inapt.  As discussed 

in Section F, Bumble Bee’s fine reflected an inability-to-pay reduction based on Bumble Bee’s 

financial exigencies.  That Bumble Bee met its burden of demonstrating an inability to pay based 

on specific and unique financial circumstances is irrelevant to a determination of whether 

StarKist’s guidelines fine is “sufficient, but not greater than necessary” to comply with the 

purposes of § 3553.  In addition, Bumble Bee’s fine reflected a downward departure of over $50 

million for substantial assistance under U.S.S.G. § 8C4.1—a reduction that Starkist did not earn 
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or receive.  Thus, Bumble Bee’s fine is distinguishable under Section 3553(a).  If anything, the 

$50 million fine sought by StarKist would disproportionately undervalue the timing and nature 

of Bumble Bee’s cooperation. 

Second, StarKist misleadingly cites to its annual operating income during the conspiracy 

as relevant to a Section 3553 determination.  This ignores the considerable profits that it earned 

during the conspiracy by overcharging American consumers.  See supra Section B.2  StarKist’s 

statement that a $50 million fine will allow it to continue to provide high-quality products at low 

prices is irrelevant—there is no evidence that the fine amount has any relationship with Starkist’s 

quality and prices.  (StarKist Sentencing Mem. at 24.)  StarKist has failed to meet its inability-to-

pay burden, and quality and price of goods sold is not a § 3553 factor. 

Third, StarKist’s attempt to minimize its participation in the price-fixing conspiracy to 

which it has pleaded guilty is improper and discredited by the facts set forth in the government’s 

Sentencing Memorandum.  (Dkt. No. 51 at 2-3.)   Probation agrees.  (PSR ¶¶ 10-15.)  In order 

“to promote respect for the law,” the Court should not reward StarKist’s efforts to minimize 

responsibility for its actions. 

Finally, a $50 million fine would not afford adequate deterrence to criminal conduct.  

Instead, it would demonstrate to other corporate defendants that they can escape just punishment 

for their crime by spending money on anything and everything—

—other than the penalty for that crime.    

F. No Evidentiary Hearing Is Necessary Because Starkist Has Clearly Failed to Meet 
Its Burden 

StarKist’s request for an evidentiary hearing should be rejected.  Probation suggested that 

the Court should consider holding an evidentiary hearing to “allow StarKist the further 

opportunity to meet its burden of proof.”  (PSR Sentencing Recommendation at 4.)  StarKist, 

however, has had ample opportunity to meet its burden establishing its inability to pay and has 

utterly failed to do so.  No evidentiary hearing is necessary to reach that conclusion. 

/// 

/// 
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/// 

By way of background, contested sentencing hearings regarding inability to pay are 

extremely rare in criminal antitrust cases, as defendant acknowledges.  (StarKist Sentencing 

Mem. at 16.)  The vast majority of inability-to-pay claims in criminal antitrust cases are resolved 

by joint recommendation by the government and the defendant.  The government’s recent 

practice in this district reflects this approach.  The government agreed to an inability-to-pay 

reduction for Bumble Bee, StarKist’s co-conspirator.  United States v. Bumble Bee, No. 17-CR-

249, United States’ Sentencing Mem. and Mot. for Departure at 12-15, (Dkt. No. 25).13  Bumble 

Bee’s fine reflected an inability-to-pay reduction based on Bumble Bee’s precarious financial 

situation, which involved more than $618 million in loans, with an imminent maturity and none 

of which were guaranteed, being downgraded to a negative bond rating prior to the sentencing 

hearing.14  The loans were obtained years before the criminal investigation began, when Bumble 

Bee’s criminal fine exposure could not have been disclosed to lenders, unlike StarKist’s.  

Consequently, in that case the government agreed to recommend a reduced fine for Bumble Bee. 

In this case, however, StarKist’s claims did not pass muster.  Nevertheless, if 

circumstances materially change after sentencing, the government will work with StarKist (as it 

would any corporate defendant) to obtain a reduction of the imposed fine under 18 U.S.C. § 

3571.  It did so in this district in the prosecution of defendant Hynix in the DRAM investigation.  

In 2005, Hynix was sentenced to a $185 million fine payable in six installments over five years.  

(See Mast Response Decl., Ex. 2 ¶ 3, Declaration of Niall Lynch in Support of United States’ 

Petition for Modification of Fine Imposed on Defendant Under 18 U.S.C. § 3573 in United 

                            
13 The government also agreed to significant inability-to-pay reductions for two of the corporate 
defendants in its recent capacitors investigation, as well three defendants in the aftermarket auto-
lights prosecution.  See, e.g., United States v. Rubycon Corp., No. 16-CR-367 JD (N.D. Cal. Jan. 
25, 2017), Sentencing H’rng Tr. 11:17-16:22 (Dkt. No. 37); United States v. Elna Co., Ltd., No. 
16-CR-365 JD (N.D. Cal. 2016) (capacitors).  See also United States v. Eagle Eyes Traffic Indus. 
Co., No. 11-CR-488-RS-2 (N.D. Cal. 2011); United States v. Maxzone Vehicle Lighting Corp., 
No. 11-CR-653 RS (N.D. Cal. 2011); United States v. Sabry Lee (U.S.A.), Inc., No. 11-CR-599 
RS (N.D. Cal. 2011) (aftermarket auto lights).   
14 Global Credit Research, Moody’s Downgrades Bumble Bee’s CFR to Caa2, Moody’s 
Investors Service (Mar. 10, 2017), https://www.moodys.com/research/Moodys-Downgrades-
Bumble-Bees-CFR-to-Caa2-Ratings-under-review--PR_363391. 
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States v. Hynix Semiconductor Inc., No. 05-CR-249 PJH (Dkt. No. 31).)15  After Hynix made its 

first four payments, in 2009 it returned to the government and requested a modification of its 

remaining fine payments.  (Id. ¶ 4.)  As with this case, the government retained Zuehls, who 

conducted a thorough review of the company’s finances and analysis of the relevant industry.  In 

that case, Zuehls concluded that Hynix would not be able to make the remaining payments on the 

imposed schedule without substantially jeopardizing its continued viability.  (Id. ¶ 7.)  In light of 

this conclusion, the government petitioned the court for a deferment of the remaining 

installments.  (Id. ¶ 9.)  The Court agreed and deferred the two remaining payments.  (Order re: 

Modification of Fine, June 12, 2009, Dkt. No 33.) 

An evidentiary hearing is not needed to resolve any remaining disputes between the 

parties because Starkist has fallen well short of its burden.  The credibility of the expert opinions 

is apparent from the submissions.  Zuehls was retained by the government to conduct an 

independent analysis without a predisposition to find an ability to pay.  He has done this same 

analysis over 40 times in the past, using the same methodology applied in this case, and more 

often than not, he has reached the conclusion that a company truly had an inability to pay the 

guidelines fine.16  By contrast, Gokhale simply accepted StarKist’s self-serving Long Range Plan 

at face value, and Klee was instructed to assume Gokhale’s conclusions were correct.17   

StarKist erroneously alleges that Zuehls has been criticized by other judges in this 

district, citing an inability-to-pay sentencing proceeding before Judge Donato in another price-

                            
15 Defense counsel is familiar with the Antitrust Division’s commitment to ensure corporate 
defendants remain viable.  StarKist’s counsel previously served as government counsel when the 
government petitioned to modify Hynix’s fine.  
16 Nor is an evidentiary hearing necessary for StarKist to probe the bases and underlying 
assumptions in Zuehls’s report.  After Zuehls completed his final report, the government 
provided StarKist with the underlying calculations used by Zuehls to project StarKist’s inability 
to pay.  Therefore, StarKist is fully able to discuss Zuehls’ conclusions in its response to the 
government’s sentencing memorandum.   
17 StarKist has not tendered Klee as a witness at the evidentiary hearing it requests.  Even if it 
did, an evidentiary hearing would not be necessary because Klee’s report makes clear that he was 
instructed to assume Gokhale’s faulty conclusions were correct, and his opinions with respect to 
the Loan Agreement are flatly contradicted by other provisions in the Agreement that his report 
ignores.  The Loan Agreement is before the Court (see Mast Response Decl., Ex. 1), and no 
evidentiary hearing is required to determine that it contradicts Klee’s opinions.   
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