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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Criminal Case No. 21-cr-0229-RBJ
UNITED STATES OF AMERICA,

Plaintiff,

1. DAVITA INC,,
2. KENT THIRY,

Defendants.

DEFENDANTS’ JOINT RESPONSE TO
THE GOVERNMENT’S NOTICE OF ADDITIONAL AUTHORITY

The government offers the recent decision denying a motion to dismiss in /n re:
Geisinger Health and Evangelical Community Hospital Healthcare Workers Antitrust Litigation,
No. 4:21-CV-00196,2021 WL 5330783 (M.D. Penn. Nov. 16,2021), as additional authority in
support of its opposition to defendants’ motion to dismiss. See Dkt. 86. The government is
wrong; Geisinger Health does not support its opposition at all.

Most importantly, Geisinger Health did not even address whether the agreement alleged
by the plaintiffs was subject to the per se rule. There, the defendants’ motion to dismiss did not
argue that the alleged agreement was subject to the rule of reason rather than the per se rule. See
No. 4:21-CV-00196, Dkt. 52 (M.D. Penn. May 17, 2021); ¢f- No. 4:21-CV-00196, Dkt. 57, at 4
n.4 (reserving the issue). And accordingly, the court did not decide that question; rather, the

court resolved only whether the plaintiffs had Article III standing, had antitrust standing, and
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plausibly alleged an agreement. 2021 WL 5330783, at *3-6. The court’s remark that the
“[p]laintiffs allege a per se violation of the Sherman Act” merely came by way of explaining
why the plaintiffs did not need to allege “market power” for purposes of adequately alleging
“Article III injury at the pleading stage”; that remark did not at all reflect a conclusion that the
type of agreement alleged was subject to the per se rule rather than the rule of reason. 2021 WL
5330783, at *3. Thus, if the court in Geisinger Health is to address whether the alleged
agreement is subject to the per se rule or the rule of reason, it will not do so until a later stage—
much like in United States v. eBay, 968 F. Supp. 2d 1030 (N.D. Cal. 2013), and In re High-Tech
Employee Antitrust Litigation, 856 F. Supp. 2d 1103 (N.D. Cal. 2012), the two cases it cites.

Furthermore, the factual allegations in Geisinger Health showed that the agreement at
issue there was markedly more restrictive than the ones alleged here. First, the plaintiffsalleged
that the defendants “agreed not to poach each other’s healthcare workers.” 2021 WL 5330783,
at *1 (emphasis added). As defendants here have explained, no-poach agreements are
substantially more restrictive than the no-solicit agreements alleged here. See Defs.” Mot. to
Dismiss 7-9. Second, the plaintiffs also alleged that the agreement “was intended to and did
suppress their wages and job mobility,” and that the defendants employed “70to 75 percent of
hospital healthcare workers” in the relevant market. Id. at *1, 3. Here, the Indictment contains
no comparable allegations regarding the actual competitive effects of the alleged agreements.
See Defs.” Mot. to Dismiss 12.

Finally, even if Geisinger Health had concluded that a mere agreement not to solicit
employees is unlawful in a civil context, that single district court decision could not possibly

constitute the long judicial experience the Sherman Act requires before declaring a practice so
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manifestly pernicious that it should be considered illegal per se, especially in a criminal

action. Nor could a civil decision issued in November 2021 have afforded defendants—whose

alleged conduct ended years ago—the notice the Supreme Court has repeatedly insisted on under

the Due Process Clause and that is especially vital for a per se criminal offense, which relieves

the government of its constitutional burden to prove that the agreements were unreasonable

restraints of trade beyond a reasonable doubt and which strips defendants of their constitutional

right to defeat the government’s case through cross examination and rebuttal evidence. See

Francisv. Franklin, 471 U.S. 307 (1985).
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I certify that on November 18,2021, I filed the above document with the Clerk of the

Court using CM/ECF, which will send electronic notification thereof to all registered counsel.

s/John F. Walsh 111
John F. Walsh III




