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INTEREST OF AMICI CURIAE

1. The Software and Information Industry Association is
theworld’ slargest trade association representing theinterests of
more than 1,000 firmsin the software, information and I nternet
industry. Formed on January 1, 1999, through the merger of the
15-year-old Software Publishers Association (SPA) and the 30-
year-old Information Industry Association, SIIA leads industry
efforts in e-business, copyright, privacy, taxation and other
public policy issues. SIIA’s website is a www.sSianet. SIIA
filed two amicus briefs in the district court explaining the
industry’s views of the liability and remedy issues.

The Computer & Communications Industry Association is
an association of computer technology and telecommunications
companies that range from small entrepreneurial firmsto some
of the largest enterprisesin the industry. CCIA’smembersin-
clude equi pment manufeacturers, software devel opers, providers
of electronic commerce, networking, telecommunications and
on-line services, resellers, systems integrators, and third-party
vendors. I[tsmember companies employ nearly onemillion per-
sons and generate annual revenues exceeding $300 billion. For
28 years CCIA has been the industry leader on many important
policy issues, including supporting a balanced antitrust policy
that ensures competition and a level playing field. CCIA
participated as amicus curiae in the district court in this case,
and in the proceedings examining the current Microsoft consent
decree.

The amici and their members are acutely aware of market
dynamicsthat lend special urgency to the final resolution of this
case.! While legal constraints are stayed, Microsoft will con-
tinue to entrench and expand its monopoly, consolidating the

! No counsel for a party authored this brief in any part, and no

person or entity, other than the amici curiae, their members, or their
counsel made a monetary contribution to the preparation or
submission of the brief. See S. Ct. R. 37.6. The parties have
consented to the filing of this brief; copies of the consent |etters have
been filed with the Clerk.
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gains from its illegal conduct. The information technology
industry cannot afford to wait any longer for afinal disposition
of this case. Competition suffers, and its restoration becomes
more difficult, every month that Microsoft postponesits day of
reckoning.

INTRODUCTION AND SUMMARY OF ARGUMENT

The Court’s decision in this case will determine whether
competition or monopoly governsanindustry that isvital tothe
Nation’s economy in the 21st Century. Congress retained the
direct appeal provision in the Antitrust Expediting Act, 15
U.S.C. 8§ 29(b), for the very purpose of ensuring swift and
accurate resolution of cases — such as this one — that have
national significance both to the economy and to the effective
enforcement of the federal antitrust laws.

The United States Department of Justice, 19 States, and the
experienced district judge all recogni zed the exceptional econo-
mic importance of this case and the need for expeditious
resolution of the status of Microsoft’s monopoly. The legal
issuesin this case are equally significant. Their resolution will
determine how and whether the federal antitrust laws protect
competition in softwareand other high technology markets. For
Microsoft to prevail, a court would have to agree that well-
established competitive principles developed under the federal
antitrust laws do not apply with full force to the software
industry. Under Microsoft’sview of thelaw, the manipulability
of software would immunize a monopolist from liability for
exclusionary suppression of competition from potential substi-
tutes. Consumerswould pay a heavy pricefor such awholesale
revision of antitrust principles.

Thisisthebiggest government antitrust casein two decades
and one of the most important Sherman Act casesever litigated.
Its resolution will have a profound effect on the national
economy as well as on innovation in a vital sector of internet
technology. As Microsoft itself has noted on other occasions,
authoritative resolution of theseissuesiscritical to millions of
investors and to hundreds of thousands of people employed in
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the software industry. If this case does not satisfy the require-
ments of the Antitrust Expediting Act, itis hard to envision a
casethat would. Thefederal government’ srequest for expedited
review — arequest not madein this Court for nearly 17 years
— should be granted.

1. Section 29(b) provides for the direct appeal of a
government antitrust action when the district court certifiesthat
“immediate consideration of the appeal by the Supreme Court
isof general publicimportancein the administration of justice.”
At the request of the United States and the States, the district
court has made that certification.

The*impact” of thiscase “on the economic welfare of this
nation,” H.R. Rep. 93-1463, at 14 (1974), is beyond serious
dispute. The government proved that the world’ srichest corpo-
ration has used a calculated campaign of anticompetitive con-
duct to maintain a monopoly that directly affects the naion’s
economic welfare. The need for expedition is just as plain.
Microsoft continuesto wield its operating systems monopoly to
forecl osecompeting technol ogiesthat might reducethe strength
and durability of the monopoly. At Microsoft’s request, the
district court has stayed itsjudgment, |eaving the publicwithout
any protection and pe'mitting Microsoft to continue its cam
paign to monopolize adjacent markets. It may beimpossible to
rectify the adverse consequences of that campaign if Microsoft
succeeds in interjecting additional delay into the appellate
process.

2. The controlling antitrust principles laid down by this
Court’s prior decisions are sufficient to dispose of al of the
liability and remedy issues raised by this appeal. But whether
and how those principles should be adapted to software and
technological markets is a matter of unusua importance to the
development of federal antitrust law. Only this Court can
definitively guide application of theantitrustlawsin thiscontext
and promote the unimpeded development of this critical sector
of the nati onal economy.
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3. Theissuesin this apped fall comfortably within the
institutional capabilitiesof thisCourt. Microsoft sargumentsall
turn on application of sttled law to historical facts that have
been found and elucidated in extraordinary detail by the district
court. This Court has decided many antitrust cases on larger
recordsand may dispose of make-weight argumentssummarily.
Although Microsoft spills much ink in attempting to demon-
strate that this is a big case, it obviousy was Congress's
assumption that large antitrust cases of exceptional importance
would beresolved under Section 29(b). In addressing themerits
of this case, the Court will have the benefit of the expertise of
antitrust enforcement officials at the federal and state level,
experienced counsel representing Microsoft, and knowledgeable
amici curiae participating on both sides of the case. Little
would be gained by allowing this case to bedecided initiallyin
the court of appeals, while the costs of delay are incalculable.
The appeal accordingly should be retained.

ARGUMENT

I. THIS COURT SHOULD RETAIN JURISDICTION
BECAUSE THIS CASE IS IMPORTANT TO THE
NATIONAL ECONOMY AND TO ANTITRUST
ENFORCEMENT IN A RAPIDLY EVOLVING
INDUSTRY.

No one mourns the demise of this Court’ s direct appellate
jurisdiction over all government antitrust cases, no matter how
modest their significance. But theimpact of certain exceptional
cases on the economy justifies immediate and authoritative
disposition by this Court. That is why Congress, when it
amended the Expediting Act in 1974, provided for direct appeal
of government antitrust cases where “immediate consideration
* * * by the Supreme Court is of general public importance in
the administration of justice.” 15 U.S.C. 8 29(b). Thereareno
more important — or more rapidly changing — markets than
the computer software market. If this case does not satisfy
Section 29(b), none does.
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A. Considerations of Practical and Economic
Importance Should Guide the Discretion Granted
By Section 29(b).

Had Congress wanted to limit this Court’s review of
government antitrust cases to cases meeting traditional stan-
dardsfor certiorari, it would haverepeal ed the Antitrust Expedi-
ting Act in full. Microsoft proceeds as if that were what Con-
gressdid. Asserting that this caseis“not confined to one or two
legal issues of the sort this Court normally considers on
certiorari,” and that the legal questions it presents “are impor-
tant only to resolution of th[is] particular case[]” (J.S. 19),
Microsoft arguesthat the Court should exerciseits* unqualified
discretion” (J.S. 15) to dismissthis appeal. Those contentions
nullify Section 29(b); without it, this Court already had unqudi-
fied discretion to grant certiorari — either “before” or “after
judgment” in the court of appeals (28 U.S.C. § 1254(1)).

But Congress did not intend Section 29(b) “to duplicate or
displace” 28 U.S.C. § 1254(1). H.R. Rep. 93-1463, supra, a
13-14. Rather, Congress deliberately separated a narrow class
of government antitrust cases from those subject only to
certiorari review, because “government antitrust cases’ may
“have an impact on the economic welfare of this nation”
unrivaled by “other federal cases.” Id. at 14.

The considerations informing Section 29(b) review are
distinct from certiorari standards in two principal respects.
First, Section 29(b) jurisdiction turns“not on the general signifi-
cance of the legal issues presented,” but rather on “the imme-
diate economic impact of the caseitself.” R.STERN, E. GRESS-
MAN, S. SHAPIRO & K. GELLER, SUPREME COURT PRACTICE
§ 2.7, at 53 (7th ed. 1993).? Second, Section 29(b), while

2 This Court’s prior practice under Section 29(b) confirms that the
exercise of jurisdiction under that provison does nat depend on the
difficulty or general importance of the legal issuespresented: in the
AT&T appeals (No. 82-952, et al., & No. 83-737), the Court affirmed
summ arily in per curiam orders issued without opinions.
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affording “discretion,” circumscribes the discretion it obliges
the Court to exercise. In deciding whether to grant certiorari,
this Court independently evaluates the weight to be afforded to
the private and public interest in Supreme Court review of the
case at hand and to the public interest in the efficient use of the
Court’sresources. By contrast, Congress in Section 29(b) set
forth a standard specifically addressed to the importance of the
case to the economy and to antitrust enforcement.

The House Report “emphasized that the fact that the
Supreme Court is accorded th[ €] option” of remand ng the case
to the court of appeals “does not mean that the Supreme Court
isintended to have a free and absolute discretion to hear or not
hear a case on direct review.” H.R. Rep. 93-1463, at 13. The
Report drew the very contrast with certiorari that Microsoft
would have this Court ignore (id. at 14; emphasis aoded)):

Section 1254 does bestow on the Supreme Court an un-
qualified discretion to hear or not hear a case. The
Committee amendment does not.

Rather, the standard set out in Section 29(b) is not mere sur-
plusage, but has the independent significance that its inclusion
in the statute suggests (ibid.; emphasis added):

It isintended that the Supreme Court iear cases on direct
review that are of genera public importance in the
administration of the antitrust laws.

Accordingly, thediscretion that Section 29(b) confersisnot
“unfettered” (J.S. 16), as Microsoft maintains in reliance on
inappositeauthority pertainingto interlocutory appeals. Rather,
the statute givesthis Court discretion only to determinewhether
the case before it satisfies the stated criterion: whether the
“general public importance” of the case supports “immediate
consideration.” Section 29(b) does not envision reopening the
policy judgment of whether a case that meets this standard is
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worthy of this Court’s attention. This case plainly meets that
standard, and jurisdiction should be retained.?

B. Rapid and Conclusive Resolution of this Case Is
Exceptionally Important to the National E conomy.

1. Microsoft concedes (J.S. 30) the “importanceof th[is]
case[]” to “the Nation’s economy.” The court of appeds also
recognized the “ exceptional importance” of the casein ordering
en banc (but not expedited) consideration of thisappeal before
it was certified to this Court. J.S. App. A311, A312.

As Microsoft Chairman Bill Gates has stated, “there’s a
pretty broad recognition of the fact that information of all types
will be software driven.” Remarks of Bill Gates to 2000
Microsoft Financial Analyst Meeting, July 27, 2000, http://
www.microsoft.com/msft/speech/analystmtg2000/gatestrans
cript2000.htm (“Gates Analyst Remarks’). Microsoft’s dom-
inance within the software industry is striking: its revenues
exceed those of the next six largest firmscombined, see Fortune
1000, FORTUNE, Apr. 17, 2000, at F-59, and dwarf those of the
next hundred firms when only personal computer softwareis
taken into account. See Computers — Compatibility at Expense
of Security, Raleigh News & Observer, May 29, 2000, at D4;
The 1999 Sofitletter 100, http:/www.softletter.com/99sl 100.pdf.
The future of competition in the markets Microsoft currently
dominatesis of critical economic importance.

2. Speedy disposition of this appeal is necessary to limit
the damage that Microsoft’ s anticompetitive practices continue
to inflict on informaion technology markets. That danger is

® In determining whether an appeal has sufficient “public impor-
tance” to antitrust enforcement, the Court should give “due weight”
to theviews of palitically accountable institutions. H. Rep. 93-1463,
at 14. The position of the United States and 19 States strongly
corroboratesits “public importance,” and the “weight” accorded the
views of the D epartment of Justice should be substantial in light of
the Department’s restraint in invoking Section 29(b). The Justice
Department has not invoked Section 29(b) since 1983.
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particularly acute given Microsoft’ ssuccessful request for astay
of all of the protective provisions of theinjunction in this case.
Microsoft itself has recognized that software markets move a
a“lightening[sic] pace.” Microsoft Mem. Supp. Prop. Judg't 10
(D.D.C. May 10, 2000).

The fate of the formerly dynamic Internet browser market
starkly illustrates the dangers of aMicrosoft blitzkriegaimed at
totally unprotected adjacent industries. The exclusionary activ-
ity condemned in thiscase quickly vaulted Microsoft from a5%
share of the Internet browser market to a 50% share by the time
of trial. J.S. App. A225-A226. Indeed, since this case was filed,
Microsoft’s share of the browser market went from less than
50% to a monopolistic 86%. See Microsoft Share Surges in
Web Browser Market, WALL. ST. J., June 27, 2000, at B8.

At the sametime, Microsoft’ s operating systemsmonopoly
has remained stable— indeed, hasgrown in share and power —
over the past ten years. Bill Gates puts it best: Microsoft “has
dominated operating systemsfor severa generations.” Pontin,
Bill Gates Unplugged, RED HERRING, forthcoming Sept. 2000,
reprinted at http://www.redherring.com/mag/issue82/mag-gates
82-home.html. Its monopoly in productivity applications also
has been stable for years. In tha respect, the “new economy”
is not meaningfully different from the “old” one. Exclusionary
conduct successfully entrenches mongpolies. Microsoft again
and again hasrelied on factually unfounded hyperbole to claim
that its Windows monopoly is threatened, but neither the AOL/
Netscape merger nor the emergence of Linux has made any
difference on the desktop. As Bill Gates recently observed,
“AOL has an announcement a day,” Pontin, supra, but press
rel eases do not undermine Microsoft’s monopoal y.

Thereasons for Microsoft’ s successin excluding competi-
tion, and for the resultant urgency in bringing this case to a
rapid conclusion, arewell-known. Anticompetitiveactionshave
greatly magnified effectsin markets, like software markets, that
are susceptible to “network effects.” See J.S. App. A62-A63.
See generdly Lemley & McGowan, Legal Implications of
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Network Economic Effects, 86 CAL.L.Rev. 479 (1998). Asthe
Windows monopoly illustrates, the popularity of a dominant
software product tends to feed on itself: individuals are more
likely to buy the dominant product so tha they can share data
with other users; employers are more likely to equip their
computers with it so that they can find employees trained to
operate it; and developers are more likely to write comple-
mentary software for the dominant product, making it all the
more attractive for consumers. In Bill Gates words, “the
leading platform[is] sgnificantly morepopular than thenumber
two platform because of the dynamics of software availability.”
Gates Analyst Remarks, supra. Software markets are thus
prone to “tip” decisively toward a particular product once it
achievesacritical market share and thereafter “lock in” users so
that a monopoly may be insulated from effective competition
for asubstantial period. These conditionsgeometricallyincrease
the harms that flow from anticompetitive conduct. And they
makeit imperativeto rapdly adjudicate and effectively remedy
antitrust violations while competition still can be restored.

3. Microsoft has made no secret that it plans to expand
upon the conduct that originally necessitated thisaction: bind-
ing applications to the monopoly operating system to prevent
complements from becoming partial substitutes for the mono-
poly product.* At thismoment, Microsoft isruthlessly extending
its anticompetitive practices to other software markets. Bill
Gateshasdeclared: “We are avery predictablecompany. What
we did with Windows on the desktop, we're doing with

* In pursuing this conduct, Microsoft has shown little concern about
the consequences of antitrug enforcement. It dismissed the 1995
consent decree as accomplishing no “change [in its] business
practicesat all,” Gov't Ex. 940, at 15. U nsurprisingly, Microsoft also
has announced that it does not view the present case as a reason to
change its anticompetitive business practices. See, e.g., Grimaldi,
Microsoft Defends Its Practices;, CEO Ballmer Sees No Need to
Change, WASH. PosT, Apr. 19, 2000, at E1; Uimonen, Gates Says
Court Case Won't Affect Business, NETWORK WORLD FUsION, 2000
WL 9442689 (June 13, 2000).



10

Windows NT [now Windows 2000] on the server” computers
that power Internet and network computing. Kirkpatrick, He
Wants All Your Business and He’s Starting to Get It, FORTUNE,
May 26, 1997, at 58 (quating Gates). Given an extra year or
two of untrammeled predation resulting from a detour to the
court of appeals, Microsoft is likely to lock up, or at least to
“tip,” additional marketsto insulateits monopoly.

To avoid the perceived threat to Windows from streaming
media, see Findings 11104-114; Gov’'t Ex. 1368, Microsoft is
now duplicating the tying arrangement it used to gan a
monopoly over Internet browsers, thistimetyingamediaplayer
to Windows. E.g., Holmes, Microsoft May Be Testing the
Limits Again, L.A. TIMES, May 10, 2000, at A1. The company
has also undertaken to redesign its Office applications to favor
handheld computers that run on Windows as opposed to other
operating systems such as the one used by the Palm Pilot. See
Gov't Rem. Ex. 1-2. Indeed, Microsoft has identified the
Internet browser, the Web server, and streaming mediaas* core
Windows technologies’ that it views as rightfully part of its
permanent monopoly. See Summary Response to Proposed
Remedy 22 (D.D.C. May 19, 2000).

Microsoft now is trying to intermingle the code of the
monopoly product with the code of server software: 40% of the
functionality of the desktop version of Windows 2000 isuseless
without a Windows 2000 server. See Ballmer Is Bullish on
Windows 2000, PC WEEkK, Nov. 19, 1999, http://www.zdnet.-
com/pcweek/stories/news/0,4153,1018247,00.html. European
competition authorities have expressed concem that this
“permits only Microsoft products to be fully inter-operable.”
See Hargreaves, Brussels Starts to Probe Microsoft’s Windows
2000, FiN. TIMES, Feb. 10, 2000, a 1 (quoting Commissioner
Mario Monti).

Microsoft is mounting a comprehensive fort to tie its
desktop monopoly products to “back-end computers,” i.e.,
servers. Buckman, Microsoft, Advertisers Target the Wireless
Web, WALL ST. J, July 24, 2000, at B1. Most strikingly, only
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two days after thedistrict court’ sconduct remedieswere stayed,
Microsoft announcedits”.NET” initiative, asweeping new plan
to yoke Internet server software to Windows. Markoff, Micro-
soft Plans to Shift Product Focus to the Internet, N.Y. TIMES,
June 23, 2000, at C1. Microsoft characterizes “.NET” as an
adoption of the open Internet computing standards that the
acquisition of the browser monopoly was intendedto derail. In
redity, however, “.NET” is simply the continuation of the
familiar “embrace, extend, extinguish” strategy (11/9/98 (p.m.)
Tr. 53 (McGeady)) under which Microsoft pretends to embrace
open Internet standards, but adds extensions to produce
“polluted” Windows-specific protocols to supplant the cross-
platform ones. Gov’t Ex. 259, at MS7 033448 (Java). AsBill
Gateshasexplained, “What wedo istakeindustry standardsand
drive them forward,” Pontin, supra, i.e., into Microsoft-
proprietary dead-ends; “we' vetaken very directlythe[relevant]
partsfrom Windows* * * andsimply are now creating those as
Internet-based services.” Gates Analyst Remarks, supra. This
new Windows “platform * * * partly runs on the client and
partly runs as a service” on Internet servers. Ibid. The entire
point of “.NET” isto “build web services that take particular
advantage of * * * Windows operating systems’ — that is, that
usethe“edge” provided by the Windowsmonopoly in avariety
of ways to foreclose competition in the Internet server and
applications markets. Schlender, Damn the Torpedoes! Full
Speed Ahead, FORTUNE, July 10, 2000, at 98, 110.

Successin thisanticompetitive undertaking would preserve
the Windows monopoly from the threat of erosion from the
growth of applications that |ocate computing logic on an Inter-
net-enabled server rather than on a desktop. The head of
Microsoft’s Windows Division has made clear that “we want
Windows to be the operating system you would use to deliver
those services.” Remarks of Brian Valentine to 2000 Microsoft
Financial Anayst Meeting, July 27, 2000, http://www.-
mi crosoft.com/msft/speech/anal ystmtg2000/val enti netran-
script2000.htm.  Users of non-Microsoft software would be
“second-class citizens’ for distributed Internet computing as
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well as on the desktop. Markoff, supra, a C17. Infusing
Windows operating system code in applications products also
capitalizes on the stay of the structural remedies to blur “the
current division between the Windows operating system and the
rest of thecompany,” David Streitfeld, A4¢ Microsoft, A Strategic
Sales Shift, WAsH. PosTt, June 23, 2000, at E1, in order to
complicate the divestiture later.

Industry observers recognize that Microsoft’'s effart “to
leverage its dominance in PC operating systems to establish
Windows as a core internet technology,” Foremski, Microsoft
Plans Fundamental Strategy Shift, FIN. TIMES, June 22, 2000,
at 22, “continu[es| the very strategy that caused the government
toinitialy fileitsantitrust suit.” Alexander, Microsoft’s Vision,
MpLs. STAR TRIB., June 23, 2000, at 1D. Thisattempt to usethe
current monopoly as the germ for “a sort of Windows for the
Internet” has the potential to render the district court’s “reme-
dies* * * obsolete” if the appeal takes long enough. Winternet,
THE EconomisT, July 1, 2000, at 62, 63. Microsoft, in short, is
“applying every bit of technological leverage throughout the
company to influence asmuch of theinfotech industry asit can”
before this case isfinaly resolved. Schlender, supra, at 110.

During the two to three years it would take this case to
wind to a conclusion were it first remanded to the court of
appeals, Microsoft could extinguish competition in these
marketsjust aseasily asit did in the browser market during the
two years this case was pending in the district court.”> Timely

® If this Court remanded this appeal, briefing in the court of appeals
would be complete no earlier than January or February 2001,
argument might be heard in April, and the case decided no earlier
than the fall. Cases reheard en banc in the D.C. Circuit routinely
consume a year or more from panel disposition to en banc decision,
despite the head start afforded by the initial hearing. See Ginsburg
& Fak, The Court En Banc: 1981-1990, 59 GEO WASH. L. REV.
1008, 1021 n. 65 (1991). (More recent casesconformto this pattern.)
A petition for certiorari then would be due near the end of the year,
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entry of aforward-looking decree can prevent anticompetitive
market effects. Itismuch moredifficult totry to restorecompe-
tition after Microsoft locks in more users in more markes.

Microsoft’s assertion (J.S. 2) that “[t]here are no exigent
circumstancesthat justify” immediate review purposely ignores
the speed withwhich Microsoft’spredatory practiceshaveswal -
lowed competitive software markets. In the context of Micro-
soft’s continuing activities, and its insigence on a stay of all
public protection pending appeal, its effort to induce this Court
to add to the delay should be seen for what it is. a transparent
effort to outrun the law. This Court should not condone Micro-
soft’ s strategy of hampering law enforcement through delay.

4. The unsettling impact of this suit on the information
technology industry addsto the special publicimportanceof this
appeal. Until they know for sure whether Microsoft will be split
up, and whether its practices will be restrained by an antitrust
decree, participants in the information technology industry
cannot undertake effective planning. This uncertainty is
especialy devastating in an industry as dynamic as this one.

The unresolved status of this suit also has disrupted capital
markets. Investors are unsure how this case will ultimately
affect the structure of the information technology industry, and
thus cannot reasonably apportion investments between Micro-
soft and other firms. Fluctuations of information technology
securities in response to news events throughout this litigation
produce pure deadweight losses. Providing an authoritative
resolution of this case as soon as reasonably possible is of
unique importance to investors, commercia creditors, and
businessesthat dedl with Microsoft and others in this industry.

and would be conferenced no earlier than February 2002. If certiorari
were then granted, the case likely would be argued in Fall 2002 and
decided in Spring 2003.
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THIS CASE RAISES ISSUES OF LAW

FUNDAMENTAL TO THE APPLICATION OF THE
SHERMAN ACT TO A VITAL INDUSTRY.

Although the extraordinary economicimpact of thisappeal
standing by itself, justifies retaining jurisdiction, the legal
questions presented are also unusually important. This Court
frequently has intervened to affirm fundamental antitrust
principles in monopolization cases, see, e.g., Aspen Skiing Co.
V. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985) (citing
numerous prior Supreme Court precedents), or to bolster
application of those principles in markets that otherwise might
be exposed to anticompetitive abuse. See, e.g., Eastman Kodak
Co. V. Image Technical Services, Inc., 504 U.S. 451 (1992).

This case is especialy important to the development of
antitrust law given the inherent manipulability of software.
While the physical boundaries of tangible goods are readily
discerned and largely immutabl e, software is constructed from
code that can be “grouped or constituted in an infinite number
of ways.” P. AREEDA & H. HOVENKAMP, ANTITRUST LAwW 903
(2000 Supp.). The synthesis of software code canyield innova-
tion, but also can be misused to stifle innovation and competi-
tion. See Amicus Brief of Lawrence Lessig 21-22, 26-27
(D.D.C. Feb. 1, 2000) (“Lessig Br.”). This makes it especially
important to determine reliably whether two products all egedly
tied together in violation of Section 1 of the Sherman Act in fact
are separate products. See Kodak, 504 U.S. at 462-463.

As this case illustraes, however, software is especidly
adaptable to product bundling as a tool for perpetuating
monopoly power. The owner of a monopoly software product
may be in a position to engage in “monopoly bundling” by
merging the code of that product with other, previoudy distinct
applications to choke off potential substitutes and to reinforce
the barrier to entry resulting from network effeds. See Meese,
Monopoly Bundling in Cyberspace: How Many Products Does
Microsoft Sell?, ANTITRUST BuLL., Spr. 1999, at 108. That was

II.
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Microsoft's goal in bundling Explorer with Windows not
merely to monopolize a new product, but to discourage (and
ultimately to prevent) software developers from gearing appli-
cations to Navigator as a middleware platform, which might
have threatened Microsoft’s operating syssems monopoly.

Courtsand commentators have approached thisproblemin
different ways. A panel of the D.C. Circuit concluded, albeit in
dictum, that the merger of applications should be immune from
antitrust review so long as “there is a plausible clam that it
brings some advantage” to consumers. United States V.
Microsoft Corp., 147 F.3d 935, 950 (D.C. Cir. 1998) (emphasis
added).® That “makesthe ‘ separate products’ requirement quite
useless,” AREEDA & HOVENKAMP, supra, a 560; an operating
systemsmanufacturer “that wishesto disadvantage makersof a
particular sort of application can smply redesign its own
application [and] point to benefits.” Meese, supra, at 110. Other
judges focus on whether merged “products * * * are separate
from the buyer's perspective,” Microsoft, 147 F.3d at 960
(Wald, J., concurring inpart and dissenting in part), or whether
“avalid, not insignificant, technological improvement has been
achieved by theintegration,” Caldera, Inc. v. Microsoft Corp.,
72 F. Supp. 2d 1295, 1325 (D. Utah 1999).

Professor Lessig has proposed a “presumption” that “two
software products combinedina‘new way’ * * * [are] a‘single
product,”” subject to a showing by the plaintiff that “the parti-
cular bundle at stake rases the risk of a particular anticompe-
titive harm.” Lessig Br. 38. Professor Meese, by contrast, has
suggested that merged applications be treated as “sepaate
products” unlessthe defendant showsthat “ (1) the bundle does
not, in fact, enhance a firm's market power and/or (2) the
benefitsof the bundle outweighitscosts.” Meese, supra, at 111.
Professors Lessig and Meese agree that, under either test, the

® In iswing this dictum about the meaning of the 1995 consent
decree after deciding the case before it on procedural grounds, the
court of appeals noted that nothing would “bar a chadlengeunder the
Sherman Act” to Microsoft’s bundling. 147 F.3d at 950 & n.14.
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facts found by the district court in this case render Microsoft
liable under the antitrust laws. See id. at 109-110; Lessig Br.
26-43."

AsProfessor Lessig put it (Br. 39), in settling the question
of the antitrust analysis of the bundling of software products,
courts ultimately must determine whether antitrust law is
“neutral” as to whether a vendor combines products “by
contract or * * * by code.” If instead courts offer effective
antitrust immunity toward any exclusionary goal accomplished
through mingling of code, antitrust law wouldchannel software
development away from modular interoperability and toward
bloated products that include everything in one morass —
exerting the kind of harmful judicial influence in software
design that the D.C. Circuit deplored. See 147 F.3d at 952-953.

Thisisalegal question of enormous practical importance
to an indudry that is critical to the economy of the United
States. It is essential that this Court finally and expeditiously
resolve the uncertainty surrounding the application of the anti-
trust laws to the software industry. While they wait, software
firmsare exposed torisks of unconstrained predatory behavior,
on the one hand, and of debilitating legal uncertainty, on the
other.

III. THE ISSUES RAISED IN THIS APPEAL FALL
WITHIN THIS COURT’S EXPERIENCE AND
INSTITUTIONAL CAPACITY.

While conceding the immense “importance of th[is] caseg[]
* * * [for] consumers and the Nation's economy” (J.S. 30),
Microsoft nonetheless questions the capacity of this Court to
decideit inits present posture. According to Microsoft, thesize
of the record and the intricacy of the issues involved makeit
inappropriate for the Court to pass on this appeal without the
benefit of “sifting” by thecourt of appeals

" Microsoft’s suggestion (J.S. 7) that Professor L ess g recommended
afinding of non-liability is fdse. See Lessig Br. 9-10, 15.
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Thisargument misconceives Section 29(b). The size of the
record, the complexity of the questions presented, and the value
of lower court review may be decisive considerations in the
grant or denial of certiorari beforejudgment. But they should
not defeat direct appeal of agovernment antitrust action where
(as here) “immediate consderation” by the Caurt (15 U.S.C.
§ 29(b)) is essentia to “the economic welfare of this nation”
(H.R. Rep. 93-1463, at 14). Antitrust cases of exceptional
“public importance” (15 U.S.C. § 29(b)) necessarily generate
large records; high stakes often lead to factual aswell as legal
disputes. Treatingthe burden of dedding such casesasaproper
ground for declining jurisdiction, then, would render Section
29(b) adead letter.

In any event, Microsoft’ s complaints are wildly overstated.
Nothing about this case renders immediate review impractical
or inappropriate.

A. TherelIs Nothing Extraordinary Aboutthe Record.

The size of the trial record is surely no reason to decline
jurisdictioninthisimportant case. ThisCourt hasdecided many
cases with records of similar dimension.

Until the Antitrust Expediting Act was amended in 1974,
this Court decided severd direct antitrust gopeals every Term.
And it did so at a time when the Court was rendering 150 or
more plenary decisions annually. These Expediting Act cases,
and other antitrust cases, often had extensive records.® Indeed,
the Joint Appendices in some of these cases exceeded 10,000
pages. See American Tobacco Co. V. United States, 328 U.S.
781 (1946); Hartford-Empire Co. V. United States, 323U.S. 386

8 See, e.g., United States V. General Dynamics Corp., 415 U.S. 486,
508 (1974); United States V. Arnold, Schwinn & Co., 388 U.S. 365,
368 (70-day trial and “ voluminous” record); Zenith Radio Corp. V.
Hazeltine Research, Inc., 395 U.S. 100 (1969) (appendix exceeding
4000 pages); United States V. Grinnell Corp., 384 U.S. 563 (1966)
(appendix exceeding 5,000 pages); Schine Chain Theatres V. United
States, 334 U.S. 110 (1948) (appendix ex ceeding 6,000 pages).
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(1945). The capacity of the Court todispose of multiple gopeals
of this sizeevery Term refutes Microsoft’ ssuggestion tha this
Court is now incapable of deciding a single large case of
exceptional importance.

More recently, this Court has exercised discretionary
review to closely scrutinize massive records for evidentiary
sufficiency under complex antitrust theories. Thus, the Court
examined the sprawling record of a 115-day trial in Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S.
209, 243-244, 254 (1993). And the watershed decision in
Matsushita Electric Industrial Co. V. Zenith Radio Corp., 475
U.S. 574 (1986), rested on review of factual claimspresentedin
a40-volume appendix, id. at 577, exceeding 18,000 pages. This
Court routinely decides caseswith similar large recordsin other
typesof litigation. E.g., Arizona v. California, 120 S. Ct. 2304
(2000) (record exceeding 20,000 pages).

Moreover, the Court will not need to review a raw tria
record. Rather, experienced counsel will compile a joint
appendix limited to the evidence needed to decide the appeal .
This Court’s long experience in cases with substantial records
makes it absurd to suggest that the record in this case should
deter the Court from giving effect to Section 29(b).

B. The Issues Are Readily Apparent and Clearly
Framed.

Microsoft seeksto persuade this Court to delay resolution
of this concededly important case by referring to the “sheer
number of issuesraised by [its] appeal[].” J.S. 23. In an effort
toinflatethese numbers, Microsoft both restatesthe sameissues
severa different ways and proffers frivolous theories, such as
the assertion that thislitigation threaens its civil rights. The
Court should view this desperate gambit for what it is — an
effort to string out the present litigation by any expedient.

In virtually every case certified under the Expediting Act,
the antitrust defendant could recite a host of marginal issues as
adeviceto deter drect appeal. In the meanwhile, of course, the
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defendant, having secured astay pending appeal, could continue
to engage in anticompetitive practicesworth billions of dollars
annua ly. Thiskind of artful pleading and dodging would go far
toward making the Expediting Act anullity.

Inany event,in either this Court or the court of appeals, this
appeal will involve the same record, the same potential issues,
and the same applicable standards of review. In either venue,
Microsoft will have to winnow the universe of potential issues
to focus attention on the strongest ones — or expect summary
rejection of its claims. The page limits applicable to briefsin
both courtswill aid tha sal utary requirement. Perhaps Microsoft
hopes to use a scattershot approach in the court of appeals and
let that court’ s reaction determine the arguments to be recycled
inthis Court. Whatever private benefit Microsoft might derive
fromthisstrategy, however, palesbeforethepublic’s interest in
arapid and authoritative disposition of this case — an interest
codified in Section 29(b).

Microsoft’ sartful proliferation of issues amountsto far less
than meets the eye. The Court will address a set of extensive
findings based on essentially undisputed historical facts, often
resting on internal Microsoft documents. Under the “amost
insurmountableburden” imposed by clear-error review, Interna-
tional Boxing Club V. United States, 358 U.S. 242, 252 (1959),
Microsoft is unlikdy to displace the Findings of Fact.’

Ultimatey, there is a small set of important issues in this
case, none of whichislikely to change significantlyin character
were this case remanded to the court of appeals, and none of

® Microsoft claims (J.S. 16) that this Court’ s review will be impeded
by the lack of record citationsin the Findings of Fact. Those findings
are entitled to deference nonetheless, see Amadeo V. Zant, 486 U.S.
214, 228 (1988), and experienced appellate counsel can be counted
on to bring relevant parts of the record to the Court’s attention.
Indeed, this Court has summarily affirmed decisions based on
findings of fact that lacked record citations. E.g., Jerrold Electronics
Corp. v. United States, 365 U.S. 567 (1961), aff’g 187 F. Supp. 545
(E.D. Pa. 1960).



20

whichislikely toinvolveintricatefactual disputeswhenviewed
through the lens of clear-error review. Microsoft claimsthat it
will disputethedistrict court’smarket definitions, but concedes
(J.S. 19-20) that this dispute turns on a“mixed question of fact
and law” that depends primarily on the appropriate legal
analysis. Whether Microsoft’ s conduct violated antitrust norms
ismore aquestion of what rules apply than of application of the
correct ruleto the historical facts. And whether the injunction
entered by the district court complies with remedial principles
set down by thisCourt in along line of relevant precedentsis
againamatter of antitrust law and judicia policy.™

In short, there is little to be gained from interposing delay
of ayear or moreto seek preliminary opinions from the court of
appeals. ThisCourt will receive the benefit of several reasoned
perspectives on the issues. The Court not only will be assisted
by briefing from able counsel for Microsoft and the plaintiffs,
but aso will receive amicus submissionsfrom all sectors of the
information technology industry and from antitrust experts. If
Bill Gatesiscorrect inasserting that the court of appealsalready
has “spoken directly to this case,” Pontin, supra, then there is
nothing at all to be gained from remanding this appeal. But
whatever the marginal value of ventilating this case in another
lower court, it cannot outweighthe enormous publicinterest in
rapid and authoritative disposition of the case by this Court.

CONCLUSION
This Court should retain jurisdiction of this appeal.

10 Seg, e.g., Otter Tail Power Co. V. United States, 410 U.S. 366, 381
(1973); Ford Motor Co. V. United States, 405 U.S. 562,573, 577-578
(1972); United States V. United Shoe Machinery Corp., 391 U.S. 244,
250 (1968); United States V. E.I. du Pont de Nemours & Co., 366
U.S. 316, 323, 326 (1961); Schine Chain Theatres, Inc. V. United
States, 334 U .S. 110, 128 (1948).
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