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STATEMENT,

This brief is presented by those appearing as amici
curige because of their conviction that this case involves a
legal phase of a pressing problem of our national industrial
life. Experience during these hard years is emphasizing
the questions raised by the breakdowns, temporary or

chronic, in the sound functioning of certain industries even
in such years as 1928 and 1929,
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The characteristics of the coal industry, as portrayed
by the findings and opinion of the Court below, are but
illustrative of other situations. YWe have here the picture
of an industry which developed an enormous over-eapacity
during the War, The immobility of the capital perma.
nently fixed in the industry and the helplessness of a labor
supply knowing only that occupation and living in com-
munities remote from opportunity to shift inte other in-
dustries, has perpetuated that over-capacity. Decreasing
consumption due to more efficienti use of coal and also to
the switch to other fuels has intensified it.

Over a long period of years, the market Las been chron-
ically governed by an over-insistent pressure on the pro-
ducer to sell. This enormous overhanging surplus capacity,
shrinking consumption and the inherent necessity for ship-
ping coal as mined and selling it promptly on arrival at
market, drive the producer constantly to disregard costs
and to dispose of his product at a sacrifice, for fear that
even this disadvantageous opportunity may go elsewhere.
Meanwhile, on the other hand, the buyer, confident of being
able to fill his requirements whenever he needs to without
active pressure of competition from his fellow-buyers in
meeting their needs, can wait for probable opportunities
to buy ‘‘distress’’ shipments, and can be sure that these
conditions will secure him a favorable general market price
which indeed may itself be artificially depressed by chronic
“‘distress’” sales and the deceptive effect of “‘pyramided”
offers fo sell.

This situation has produced a progressively deplorable
condition. In its grip the producer and his employees, un-
less extraordinarily favored by the quality or workirg
conditions of their coal seam, are as helpless to resist the
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pressure as if the buyers were engaged in an unlawf-ul
monopolistic combination to depress prices. 1t is the pic-
ture of an industry where, over a long period of years,
equality in bargaining between puyer and seller has dis-
appeared. Hesulting conditions to employer and employee
have properly been a matter of public concern.

The vital question raised by such & situation—and it 1s
not unique—is whether we can work out within the frame
of the competitive system and the law, under present day
industrial conditions, a technique of concerted action which,
while not impairing the essential protection afforded by the
competitive system to both huyers and sellers, will tend to
prevent or lessen the injury done to one class or the other
by the failures and inefficiencies of that system.

The cage at har presents one particular aspect of this

' wider problem which is specially important to the small
and medium sized units of an industry. It is this: When
the chronic condition or inherent characteristics of an in-
dustry are sucb as to play disastrously upon the individual
weakness of such units in the competitive struggle, is the
ouly resort of a group of such units a merger into a new
large competitive unit, thus completely sacrificing their in-
dividuality? Or may they form an intermediate type of
unit, competitive with other units in the indunstry, by a
method of organization which will give them the same uni-
fied marketing operations as if merged, but which will en-
able them to preserve their initiative and individuality in
their production and financing?

We are not primarily concerned with whether, as a re-
?ult of ils own examination of the facts and circumstances
in this particular case, this Court shall afirm or reverse
the decree of the Court below. But we are concerned, and
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we feel that the industrial life of the nation, and in partie-
ular the small units of industry that desire to retain their
- individuality, are vitally conperned, with the approach to
the problems of this particular case by this Court and the
principles which it may lay down in reaching its decision

We believe and will seek to develop in this brief that
within the letter and spirit of the anti-trust laws there
is a sound approach to such problems as are presented by
this case which differs fundamentally from that expressed
in its opinion by the Court below. It involves a considera-
tion of the legal significance of certain characteristics of
the competitive system itself which, while fundamental, do
not appear to have been taken into account by the lower
Court. This approach, we bFlieve, effectuates to the full
the purposes of the statute. ' At the same time it avoids
certain restraints which the view taken by the Court below
unjustifiably places in the way of the development and
maintenance of a soundly functioning competitive system
in industry—restraints whichToperate to perpetuate those
very oppressive results which it is the objective of the law
to prevent. |

We submit to this Court the following propositions
which seem to us to be fundamental in the approach to and
determination of a particular case such as that at bar:

SUMMARY OF ARGUMENT.

The fundamental objective of the anti-trust laws is the
maintenance of an effectively functioning competitive
system in industry.

Not every form of concerted action among compctitors
designed to affect and affecting their action in competition
with each other is unlawful per se as being mecessarily



i

‘nconsistent with the maintenance of an effectively func-
ioni etitive system.

tlOnllrlll i:;illiining Wlfether a glven concerted action among
a group of competitors is lawfu), it 1s reasonabl.e (1) to
look to the protective characteristics of the eﬁectwe. func-
tioning of the competitive system which it is the ob]ecja of
the statute to safeguard, and (2) to consider in the light
of conditions in the particular industry whether such con-
certed action is destructive of the sound funetioning of that
system or consistent with or even promotive of it.

1. The prohibition against restraint of trade and
monopoly is dirccted to securing the protective
functioning of the competitive system for both
buyer and seller alike.

9. Tt is essential to this protective functioning of
the competitive system that there be both (1) active
competition among buyers and (2) active competi-
tion among sellers. The system breaks down when
a reasonable balance of this duality of active com-
petition is lost or destroyed.

3. Extrinsic causes such as acute shortage or
great over-capacity may operate as effectively in
destroying this balanced duality of active competi-

tion as would artificial monopolization, either among
buyers or among sellers.

4, A concerted effort among a group of competi-
tors, whether buyers or sellers, to prevent or mitigate
the oppressive effects of a breakdown in the protec-
tive functioning of the competitive system is the very

0pposite in character and result from concerted ac-
tion to produce such a breakdown,

5. Inthe case at jbar the Court below should have
gauged the prospective cffects of the creation of the
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proposed new competitive unit in the light of the
actual functioning of the competitive system in the
industry in question, It should have taken into ge-
count the foregoing principles in determining
whether such concerted action producing such effects
is consistent or inconsistent with the provisions and
objectives of the statute,

6. Concerted action among a group of competi-
tors to create a new competitive unit by combining
only their marketing function, while preserving their
individual imtiative in production, should certainly
not be held unlawful in a case where concerted
action among the same group of competitors to
create a new competitive unit, which combines both
their marketing and their producing funections
through complete merger, would be held lgwful.

There seems to be no controlling decision of this Court
which stands in the way of the application of the principles
for which we here contend.

The Court in applying this statute to changing condi-

tions as they arise is in cffect devcloping a branch of the
common law.

ARGUMENT.
POINT 1.

The fundamental objective of the anti-trust laws

is the maintenance of an effectively functioning com-
petitive system in industry. '

We take it that there is general agreement that this is
the underlying philosophy of the anti-trust laws.



POINT 1I.

Not every form of concerted action among com-
petitors designed to affect and affecting their actior{ in
competition with each other is unlawful per se as being
necessarily inconsistent with the maintenance of an

effectively functioning competitive system.

1t has been argued at times ihat any concerted action
whatever by eompetitors is inconsistent with the competi-
tive system and illegal per se. Concerted action among
competitors to contribute intimate facts of their business
to a common fund of information as to market conditions,
the intelligent use of which naturally tends to affect the
action of each as to production and prices, was aitacked
ten years ago as being inherently inconsistent with the
competitive system and therefore illegal. This Court held,
however, that such concerted action is not in itself illegal,
but is instead promotive of a soundly working competi-
tive system. Maple Flooring Assn. v. United States, 268
U. 8. 563 (1923) ; Cement Mfrs. Assn. v. United States, 268
U. 8. 588 (1925).

Fl.lrther, the elimination of any particular competitiva
praciice by concerted action among competitors was at one
tfme also attacked as in itself inconsistent with the competi-
tive s.ystem and-t.herefore illegal, But the existence of an
fe:hz? 0;321;:1:1::;: :e};j:fz dores 11.01; de;;end on the employ-
effective competitins pmcﬁez actice. Many of f:.h.e most
lew 56 betag pofors C‘mmertsda.-re actually Proh-lbx.ted by
of other competitive oo e b&ctlon for the elimination
has been taken in numerous ies Y.grou‘p s of competitors

ndustries with the cooperation
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of the Federal Trade Commission, where such practices,
although not positively illegal, are found by experience to
be objectionable, unsound and unnecessary to an effective
competitive system.*

Concerted action by competitors to cope with other par-
ticular situations in their industrics have been before this
Court. For example, in the case of Chicago Board of Trade
v. United States, 246 U. S. 231 (1918), there was concerted
action by all the members of the Chicago Board of Trade
in regulating the prices at which purchases should be made
during certain hours of the day. This Court, in gauging
the effect of this restraint on competition, looked at the
particular circumstances of the business and at the char-
acter and prospective effect of the restraint, and held that
it was not inconsistent with the sound functioning of the
competitive system in this business. In the case of
National Association of Window Glass Manufacturers, el
al. v. Untled States, 263 U. S. 403 (1923), competitors in
the hand-blown section of the window glass industry had
jointly adopted certain schedules of operution. In view of
the particular competitive situation and the abnormal cir-
cumstances as to available labor supply in this industry,
this Court held that the concerted action was not objec-
tionable.

Again, the elimination of competition between two or
more competitors by their combination into a single busi-

-ness unit was at one time confused with the elimination
from an industry of an effectively functioning competitive
system and regarded by the lower courts as illegal per se.

I Commeree Clearing House, Federal Trade Regulation Serviee,

{ Official Reports of Trade Practi 1 Bd
pp. 4079, et seq. ractice Couferences’’, Vol, II, 7th kd,
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United States v. American Tobacco Co., 164 Fed. 700 (C. C,
S.D. N. Y., 1908). But such concerted action among com-
petitors in effecting their combination is a matter of every
day occurrence. The question of its legality is now recog-
nized as turning on whether the effectively competitive
character of the industry is thereby destroyed, and not on
whether the competition between two or more particular
competitors is eliminated. Umiled States v. Quaker Oats
Co., 232 Fed. 499 (D. C, N. D. 111, E. D, 1916} ; United
States v. Standard 01l Company of New Jersey, et al. (Sup-
plemental Petition), 47 F. (2d) 288 (D. C., E. D. Mo., 1931).

Further, it seems to be recognized even in the opinion
below that to some extent two or more competitors may
combine a particular function of their activities.

In all the foregoing situations, the question of the law-
fulness of the concerted action seems to have been examined
in the light of the conditions of the particular industry, and
of the prospective effect of such action upon the function-
ing of the competitive system. The question seems to turn
on whether such action is broadly consistent with the effec-
tive functioning of that system. We shall proceed to fur-
ther develop the reasonableness of this principle.
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POINT 1II11.

In determining whether a given concerted action
among a group of competitors is lawful, it is reason-
able (1) to look to the protective characteristics of the
effective functioning of the competitive system which
it is the object of the statute to safeguard, and (2) to
consider in the light of conditions in the particular
industry whether such concerted action is destructive
of the sound functioning of that system or consistent
" with or even promotive of it.

1. The prohibition against restraint of trade and
monopoly is directed to securing the protective functioning
of the competitive system for both buyer and seller alike,

In industry generally, the active play of competition
among buyers on one side in securing their requirements
and among sellers on the other in disposing of their prod-
uct tends to result in a competitive price protective of the .
interests of buyers and sellers alike. The ecommon law and
this statute, then, to assure this protection which the com-
petitive system would thus ordinarily automatieally afford,
secks to protect the effective functioning of that system in
industry by forbidding contracts in restraint of trade and
monopolization. In other words, in industry generally, the
law protects the effective functioning of an economie mech-
anism which, while so functioning, will afford the public
indirectly much the same protection that in a highly monop-
olistie public service business is ordinarily secured directly
by the regulatory action of legislature or commission.

The public which is to be protected by the operation of
the statute ¢onsists of hoth buyers and sellers. The law ap-

Y
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plies just as much to an unreasonable restraint of trade by
a combination of buyers as by a combination of sellers.
Swift & Co. v. United States, 196 U. 8. 375 (1905). That 1.:he
law is as much concerned with the prevention of oppressive
consequences to those on one side of the marketing process
as on the other side of that process, is sometimes forgotten.

2. It is essential to this protective functioning of the
competitive syatem that there be both (1) active competi-
tion among buyers and (2) active competition among sell-
ers. The system breaks down when a reasonable balance
of this duality of active competition is lost or destroyed.

What is the characteristic which distinguishes a competi-
tive industry from a monopolized industry? 1t is not the
presence of competition in the case of a competitive indus-
try and its absence in a monopolized industry, for active
competition is present in both cases. Let us illustrate.
Where there is an effective monopolistic combination among
the buyers, there is still active, indeed accentuated, competi-
tion among the sellers in disposing of their produet; or in
the reverse case of an effective monopolistic combination
among the sellers, there remains active, and indeed accen-
tuated, competition among the buyers in filling their re-
quirements.

The essential distinction is that in a truly competitive
system there is a duality of competition—active competi-
tion among buyers in filling their requirements and active
competition among sellers in disposing of their produets.
If this duality of competition is destroyed by a monopo-
listic combination either among buyers or among sellers,
then the competitive system, certainly so far as furnishing
any protection to the public is concerned, is destroyed in that
industry; for as has just been emphasized the public which
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the competitive system is designed to protect is composed
of sellers as much as buyers. To be sure there is competi-
tion remaining; but that competition is only among the
members of one of the two classes and merely aggravates
the injury which may be done to that class through the
monopolistic power which has been created in the other.
To illustrate, if there is a monopolistic combination of
buyers, the competition among sellers in disposing of their
products becomes panic selling and merely facilitates the
exertion of the monopolistic power of the combination of
buyers to force the price down to levels which bear no
reasonable relation to cost of production. On the other
band, if there is a monopolistic combination of sellers, the
competition among buyers in securing their requirements
produces panic buying which again merely facilitates the
cXercise of power by a monopolistic combination of sellers,
and tbe price skyrockets to a point only limited by the
ability of the buyers to pay.

To constitute a truly competitive system in an industry,
then, certainly in any sense in which the law can look upon
such a system as a mechanism for the protection of buyers
and scllers alike, there must he this duality of competition
and a reasonahle balance in the activity of both phases of
that competition. By this we mean there must be active
competition on one side among the buyers and on the other
side among the sellers.

To prevent this breakdown of the competitive system by
the destruetion of this duality of competition the law pro-
hibits any artificial monopolistic combination which elimi-
nates effective competition among buyers or any artificial

monopolistic combination which eliminates effective compe-
tition among sellers.
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3 Extrinsic causes such as acute shortage or grea-t
over-capacity may operate as efectively in destroying tl.us
balanced duality of active competition as would artificial
menopolization, either among buyers or among sellers.

This brings us to a second vitally important character-
{stic of the competitive system, which has a direct bearing
on the effect upon such a system of concerted action among
competitors. Factually, this characteristic 1s a common-
place, but its legal significance may casily be lost sight
of. The functioning of the competitive system can be, and
often is, broken down with precisely the same oppressive
results by extrinsic causes other than artificial monopolistic
combination. A great overplus or a marked shortage as
compared with the accustomed needs of the community will
be quite as devastating to the protective functioning of the
competitive system, through the destruction of its charae-
teristic duality of active competition, as a monopolistic
combination would be.

An acute shortage will produce a panic competition
among buyers to satisfy their requirements. In conse-
quence, there will be a relaxation of activity in compe-
tition among sellers in disposing of their products, equiva-
lent for practical purposes to the effect of an artificial
monopolistic combination of the sellers; and there will be
the same resultant skyrocketing of prices from a normal
competitive price. Conversely, when a great overplus re-
results from overproduction or from a sharp falling off of
consumption, the practical results are the same. In this
::ase. therf: is an accentuation of competition among sellers
in disposing of their product that becomes panie selling,
In consequence there is substantially the same relaxation of
activity in competition among buyers as would be produced
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by a monopolistic combinatign among them. In faet, in
such a situation the price is apt to be forced lower than it
would be by a monopolistic combination of buyers. If the
buyers are using the product purchased in competition
among themselves, they are in such times of overplus apt to
hold off to the limit, waiting for the price to drop further,
so as not to be at a disadvantage with their competitors in
tbeir own costs of production.

In either case, there is a destruction of that reasonable
balance of active competition both among buyers and among
sellers which is necessary if the competitive system is to
perform the same protective function in industry gener-
ally that is performed by the regulatory function of the
law in a highly monopolistic public service business.

That these commonplaces of economic fact may have a
- legal significance we suggest is illustrated by the decisions
of this Court in the Rent Cases.! This Court has repeat-
edly held that there is normally no power in the States to
regulate prices in privete industries, and has recognized
that the renting of premises is normally a business that
cannot be so regulated. The sound functioning of the com-
petitive system furnishes protection to the lessor and lessee
alike. But after the World War there was an acute
shortage in the supply of housing. The acute competition
among the lessees and the consequent practical disappear-
ance of competition among the lessors raised prices to the
point where they bore no reasonable relation to the normal
competitive price. The effects could hardly have been
tore drastic if there had been an artificial combination by

* Block v. Hirsh, 256 U. S, 135 (1921) ; Marcus Brown Holding

Company, Inc. v. Feldman, ef al, 256 U, S
pany, . , et al., . S. 170 (1921); Lev
Leasing Co. v. Siegel, 258 U, S, 242 (1922), | ( ‘ !
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all those who had premises to let. The protective fune-
tion of the competitive system In this business bad dis-
appeared and the oppressive conditions were those of
monopoly. This Court held in the Rent Cases that in this
emergency there was, for the time being, a power in the
public to fix prices. ‘

In so doing was not this Court giving a legal signifi-
cance to the business fact that active competition on only
one side is a radically different mechanism from active
competition on both sides of the market? If, as these cases
hold, the oppressive results flowing naturally from the
destruction of the competitive balance warrant drastic gov-
ernmental regulation which could not be imposed in a nor-
mally functioning competitive industry, would they not
also have & bearing on the propriety of action by the class
affceted, whether buyers or sellers, to mitigate these op-
pressive effects by their own concerted effortst

Such partial or complete breakdowns of the eompetitive
system, under the complicated conditions of modern indus-
try, are sometimes temporary and sometimes chronic. In
the case of an industry where there is an inereasing use of
substitutes which have natural economic advantages, where
improved methods of use of the product eut down the volume
of demand for it, and where as a result there is a permanent
over-capacity, there is apt to be a chronie hreakdown of the
competitive system, The natural processes by which such
a condition is ordinarily remedied rarely move in such a
sﬂ:uatio.n With. a s!peed even to gain on the progressive ac-
;t;g:ltéat:)onszi ::s uc}ﬁ;:u;;ijz; a](;;apital is fixed; it ca..nnot take

e field. Instead, it merely
changes hands repeatedly throggh reeeivership and bank-
ruptey. Labor often is, for praetical purposes, fastened to
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the trade and community to which i1t has been accustomed.
It undergoes at times what seem unlimited degrees of
privation where it has its roots down instead of forming
the fluid stream of the classical economist. As a result,
there are all the evils of panic selling. In this breakdown
of duality of effective competition through chronic over-
plus or constant threat of overplus, the practical situation is

substantially the same as if all buying power were com-
bined in an artificial monopoly.

4. A concerted effort among a group of competitors,
whether buyers or sellers, to prevent or mitigate the op-
pressive effects of a breakdown in the protective function-
ing of the competitive system is the very opposite in charac-

ter and result from concerted action to produce such a
breakdown.

Is there not in these characteristies of the functioning
of the competitive system {he key to certain problems which
have perplexed industry and perhaps the courts? Looking
at the realities of the situation, is not the problem of the law
in dealing with concerted action of a group of competitors
where the competitive system has gone out of balance,
affected by the very fact that it has gone out of balance!?

In such a situation, concerted efforts of a group of com-
petitors to moderate the oppressive cffccts of the break-
down of the competitive system, by lessening their ‘“‘dis-
tress’ selling and increasing their efficiency in marketing,
are the very antithesis in purpose and effect of efforts by a
group to break down a normally functioning competitive
syst.em by the artificial monopolization of selling power or
buying power, The former group seeks to correct or miti-
gate the very type of evil which the latter group seeks to
create. One course is curative, the other is destructive.
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Take the case of an acute shortage. Iu.this situatiofl,
sellers, instead of actively competing in the d‘Sp{’S‘al of their
prodnet, arc, as we have pointed out, merely taking orders
or waiting for the distress buying of the accentuated ccfm'
petition among the buyers to further skyrocket the price.
The protection afforded by the competitive system to buyers
is for the time being gone. They are for practical purposes
at the mercy of a monopolistic price. Is the substitution of
some measure of protection by concerted action of a group
of buyers for the protection which the lost balance of the
competitive system ordinarily affords inconsistent with or
an atlack on that system?

When extrinsic causes over which the individual has ne
control, through their stifling etfect on one side of tbe com-
petitive process, produce that very inequality in bargain-

"ing power that is the vice of monopoly, should not efforts
at self-help in an industry to moderate the effects of this
inequality be regarded as affirmatively in line with the
objects of the statute? The courts can enjoin an artificial
monopolization or grant a recovery in treble damages to
those who suffer by it. But no court can enjoin the oper-
ation of a cyclical depression, nor can it enjoin the operation
of the many other extrinsic causes which may have the same
destractive effect on the equality in bargaining power as
an artificial monopolization.

W.hy should a statute fundamentally designed to prevent
i1:‘};)1:1951;21;:}i,’v:n;imiitsc;s::h? be held to forbin.i an)T prac-

ctive measures against it] Ig

the ;rgument tex}ab.le that the law is directed at inequality
f:;)ulltlze:r:i ::(ﬁzlglbm??:ioliz?ﬁon, but if the same evil
flood—to be regarde(ily Aura causes they are—like a
as Acts of (od, and may not be
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legally resisted by the present or prospective victims in the
industry working together in any measures of flood control
or rescue! Such a philosophy scems to us to be traccable
primarily to a certain misconception of fact, that break-
downs of the competitive system readily redress them-
selves. This is true enough of the ordinary workings of
many indostries. But it is to ignore the realities not to
recognize that, in certain other industries and over long
periods of time, extrinsic causes which are not self-redress-
ing produce a chronic inactivity on one side of the com-
petitive process and a resulting inequality in bargaining
power comparable in effect to that of an artifieial monopo-
lization. Further, there are also acute situations which are
self-redressing only at the expeuse of a vast amount of
damage which might well be mitigated.

The sound approach would seem to be to recognize that
concerted action by a group of competitors in an industry,
whether buyers or sellers, to prevent or mitigate the break-
down of the protective functioning of the competitive sys-
tem 1s the very opposite in legal significance, as it is also in
its factual results, from concerted action to produce such a
breakdown.

In the examination of auy| concerted action among com-
petitors 1t would seem essential, then, to look at the way in
which the competitive process is actually functioning in the
particular industry. Otherwise no reasonable judgment can
be formed as to whether the effect on that f unctioning is op-
Posed to or in accord with the protective purposes of the
statute. Does it merely mitigate the oppressive results of
mequality and redress to some extent that inequality?! Or
does it create an oppressive inequality in their own favor!
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With the approach we urge, it is possib?.le t.o explore the
practicability of building up a technique within thf: ﬁch.eme
of the competitive system for ameliorating the Injurious
consequences to the public from failures of that system to
perform its function of affording protection to buyers and
cellers alike. The more that extrinsic causes tend to keep
those on one side of the competitive process at & chronic
disadvantage, the more important is the development on
that side of the compensating operation of business mechan-
isms to reduce that disadvantage. Such developments
should be regarded as normal adaptations of the mechanics
of an industry to the particular way in which the competi-
tive process in that industry can function most wholesomely.

5. In the case at bar the Court below should have
gauged the prospective effects of the creation of the pro-
posed new competitive unit in the light of the actual func-
tioning of the competitive system in the industry in ques-
tion. It should have taken into account the foregoing
principles in determining whether such concerted action
producing such effects is consistent or inconsistent with the
provisions and objectives of the statute.

While the law is designed to protect the competitive
system, it is not designed to render industry helpless in
seeking, by its own initiative and in the light of experience,
to cure the diseases which grow up in the competitive sys-
tem and to aid that system in continuing to function in a
wholesome manner, provided the methods employed are
famployed for that purpose and are reasonably adapted to
it. The processes of evolution referred to above in Point IT
are illustrative of this Court’s solicitude to protect efforts

of this character seeking to cope with such diseases and
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thus promote healthful functioning of the competitive
gystem.

As is characteristic of the complexities of our eciviliza-
tion at this date, diseases which impair the effective fune-
tioning of the competitive system are more numerous and
difficult than ever before, and it is more important in the
pnblic interest than ever before to encourage curative
efforts reasonably promotive of the object contemplated.

It is not our function, however, in this brief to attempt
to catalogue what particular corrective measures of con-
certed action among a group of competitors are practicable
or lawful under the widely varying circumstances in which
the competitive balance in an industry is partially or wholly
destroyed. The range of such measures is, of course, not
unlimited from either aspect. What we are concerned with
here is the application of the foregoing principles to the
creation of a new competitive unit by a partieular group of
competitors through the unification of their marketing
fonction.

There is nothing novel in this type of unit. Marketing
throngh an exclusive selling agency is an old business
mechanism. The court below concedes that there is nothing
per se illegal in this type of mechanism, though necessarily
in every case in the creation of a new unit there is an elim-
ination of competition in ‘marketing between its particular
constituents.

We part company from the Court below on two grounds:
First, the Court below has not attempted to gauge the
prospective effect of the formation of this particular unit
in the light of the actual functioning of the competitive syz-
t‘fm in the industry in question and of the forcgoing prin-
ciples; and, second, it has resorted to a wholly arbitrary
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on in holding that, though a particular grouP.of
competitors may unite all its functions in a new com.petltwe
nnit by a complete merging, it may not umnite o-nl{y its 'mar-
keting function. This cecond point we will consider infra,

restrictl

page 28.
The Court below in its opinion points out clearly enough

the long-continued deplorable conditions in the coal indus-
try. Tt is, of course, correet in holding that these disastrous
conditions do not constitute any grounds for dispensing with
- the application of the statute to an illegal concert of action.
But may it not be that the causes of these oppressive results
are failures in the functioning of the competitive system in
this industry? If this proves to be the case, may it not have
a bearing on whether the particular concerted action among
this gronp of competitors is in fact lawful as being merely
the normal development of a sound competitive mechanism
appropriate to the conditions of this industry? To appraise
the character and effect of such action with any accuracy,
it must be cxamined in relation to the facts existing in the
industry in question and particularly as to the actual func-
tioning of the competitive system in that indnstry.

In the case at bar the coal industry, as deseribed by the
Court below, has all the indicia of one in which there is a
chronic partial breakdown of the competitive system—de-
creasing demand, increasing competition frora economical
substitute products, resultant over-capacity, a vast number
of small scattered producers remote from their markets,
and an investment and labor supply which is not fluid.
B?urtheltmorc, in the case of a coal mine, not only is capital
tied up in plant and equipment, but it is tied up in the entire
supply of raw material which the plant will convert into a
marketable commodity during the whole life of the enter-
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prise. And finally, coal is a product which, for marketing
purposes, is as perishable as watermelons—both must be
shipped immediately on production and must be sold imme-
diately on arrival at their destination. '

All these facts tend to make the market one which, as
{he Court below found, is chronically a buyer’s market;
one in which there is a constant tendency toward panic and
distress selling on the part of the sellers and practically no
pressure of competition amoug the buyers in filling their
requirements. Prices, instead of being true competitive
prices, resulting from a reasonably balanced activity of
competition among the buyers on the one hand and sellers
on the other, are 1n effect monopolistic prices. Indeed,
from the Court’s description of the industry and its find-
mgs of fact, they are the kind of prices which would be
just about the extreme that could be imposed by a monop-
olistic combination of all the buyers—namely, prices barely
high enough to enable the sellers to make the necessary
cash operating outlay to keep the amount of product mov-
g that buyers elect to purchase.

If these or anything approaching them are the facts as
to the functioning of the competitive srystem in the coal
industry, then it is highly important to look at the con-
certed action of this particular group of producers in the
light of thosc facts in order 10 gauge the relation o, and
effect on, the competitive system, of such action. What
they have dome, as we have said, is to set up a new com-
petitive unit in marketing. Tn so doing have they done
more than to make use of a business mechanism which will
have a volume and diversity of business and strength that
may enable it to avoid in the main snch unjustifiable practices
as “‘distress”’ selling below cost! Such practices are obvi-
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ously the result of being the underdog in an in(?ustry. They
are the outgrowth of causes partly inherent 1n the lla:tlfl'e
of the industry and partly extrinsic, which so relax actlwl':Y
of competition among buyers that the sellers are at chronic
disadvantage. If that is all there ig to it, why shouldn’t
{he weaker side organize in competitive nnits of a character
to permit it to lessen its disadvantages? If there 1s no
known form of business organization adapted to the par-
ticular needs of an industry, why should it not invent one
or, as here, develop the familiar selling agency mechanism
in a way to serve the purpose? Have the buyers a pre-
scriptive right to have the sellers organized in types of
competitive units which under the condition of the industry
are so ineffective that the buyers can secure their supply
or much of it below cost?

Of course, if this Court should find from its own ezami-
nation of the evidence that the prospective result of the
creation of this new unit would be the exercise of a power
to impose an arbitrary non-competitive price on the buyers,
then the situation is reversed, This would not then be a
strong competitive unit; it would be an illegal monopolistic
combination in restraint of {rade. But if the Court below
be right in its view of the evidence, that is not the sifuation.
This new unit, it is found, will nof have the power to set a
market price,

The. (.Jourt !:)elow states that the formation of this new
(‘!:)I[flfpetlilve }l]]lt by this particular group of producers may
camiot b s hers 1o s et o o oy I
price in the industry, if tho él P:‘"e;;o.make an arbitrary
reet. Tt would soem ,to me&nO}J S .dmgs of fact are eor-
merely that this oart , It thfa .hght ?f these findings,

. particular competitive unit may be able to
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lessen for its particular constktuents ““distress’’ selling, the
“pyramiding’’ of offers of sale, and other practices which
lead to sales helow the gen?rally prevailing market rate
and which possibly have an artificial depressing effect on the
prevailing market price. The creation of this unit might
also ensble its smaller and weaker constituents to share in
important long-term contracts of large buyers and thus be
less subject to the necessity of ‘‘distress”’ selling.

The Court below points out that the volume of the prod-
uct which the new competitive unit will be trying to dis-
pose of in the market will be substantial and will affect
the market price. But the Court in no way indicates how
it conceives that the offering of this volume competitively
through a single channel will so affect the general market
price. Under the proposed plan this volume is to be dis-
posed of at the best obtainable price under existing com-
petitive conditions; in other words, disposed of competi-
tively. From the findings of fact, it is difficult to see how
putling this volume through a single competitive chanmnel
could do more with regard to price than, as we have said,
to lessen the deceptive effects of ‘‘pyramiding’’ orders and
to lessen the amount of ‘‘distress’ coal actually moving
into the market by reason of the ability to distribute the
available orders and partis of orders for varions grades of
coal with greater flexibility among a larger number of min-
ing operations. If the prevailing market price is at present
depressed from what it would otherwise be, by reason of
the amount of such ““distress’’ coal, and the deceptive effect
of “‘pyramiding’’, the creation of the new unit might then
afford some relief from this pressure.

On the other hand, the prevailing market price may be
governed entirely by the basic competitive conditions in the
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industry as a whole and by the limiting factor, not of 11'1t.1'a- :
industry competition, but of inter-industry competition
with fuel substitutes,—natural gas, oil and water pOWer.
Tt is cormmon knowledge that what is now coming more and
more to be offered for sale is ‘“automatic heat”’. Oil, gas
and hydro-electric power lend themselves particularly well
to the economical automatic preduction of heat. It is diffi-
cult to see from anything in the detailed findings of fact
how the flowing of this particular amount of coal into such
a strongly competitive market through one funuel instead
of throngh numerous channels is going to affect the gen-
eral level in that market in one way or the other. Apart
from aveiding ‘‘distress’’ sales and ‘*pyramiding’’ orders,
the henefit to the defendants from the new unit, it would
appear, must flow from ultimate economies in marketing,
from a better knowledge of market conditious and from the
promotion of more effective competition with other coals
and substitute fuels.

But assuming that the lessening of *“distress?’ sales and
the lessening of the deceptive effect on the market of the
““pyramiding’’ of orders would somewhat relieve the pres-
sure ou the prevailing market price by these factors, why
should not a group of persons engaged in an industry
seek to operate through such a competitive unit, whether
in ’fhe form of a single corporate entity or a single mar-
keting unit, as will be of a character to “affect’’ in this
way the prices they get for their products? To avoid hay-

ing to sell at such unremunerative Prices is a normal and
legitimate business objective,

which will merely effect thi
true sense a competitive ynj
to reverse the process by i

and a type of competitive unit
s for them—whila being in g
t and therefore withoyt power
mposing an arbitrary price—is
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certainly in accord with the objectives of the law. Would it
not uwnreagonably restrain individual freedom in industry
to forbid it?

Such “‘distress’’ selling and the deceptive effect in the
market of ‘‘pyramiding’’, and any depressing effect they
may have on market prices, are uot the result of the fuune-
tioning of a reasonably balanced two-sided dompetition
which is the essence of the competitive system. They are
rather the aberrations produced by the breakdown, chronie,
temporary or partial, of the protective functioning of that
system in an industry, due to the operation of extrimsic
canses which have substantially the same effect as an arti-
ficial monopolistic combination of the buyers would have.
It is no more the purpose of the statute to preserve &
breakdown of the system to enable a buyer to buy his prod-
uct at the lowest possible distress prices than it is to
preserve a breakdown in the system to enable a seller to
sell his product at the highest possible panic prices.

If the findings of fact by the Court below correctly
reflect the evidence, it is fair to say that after the new unit
13 in operation the prevailing market price of coal will con-
tinue to be the resultant of: (a) Competition among
numerous sellers, of which this unit is one, most of them
offering coal, and others offering efficient substitutes such
as petroleum products and hydro-electric products—a eom-
petition which is and must necessarily remain extremely
acute by reason of the over-capacity of the industry; and
(b) competition among buyers in securing their require-
ments—a competition which is and must necessarily remain
relatively inactive because of that same over-capacity.

If there is any likelihood in such a situation that such
resultant market price will not be a true competitive priee,
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it would appear to be, from the facts as found, because it
will continue to be a price abnormally unfavorable to the
sellers. This will be so because of the continued chronic
absence of a reasonably balenced activity in competition
among sellers on the one hand and buyers on the other,
resulting from the ever present pressure of the over-
capacity of the mines, the inherent need of the producer to
keep producing and shipping, the pressure of economical
substitutes, and the diminished demand due to improved
methods of consumption.

For any accurate gauging of the economic and legal
effect of any such plan as that of the defendants, it is there-
fore essential that those very circumstances of an industry
which the Court below excluded from its consideration be
looked at with care. In them are to be found the indicia of
the actual functioning of the competitive system in an
industry. In the ligbt of that functioning must be deter-
mined any question as to whether a particular plan of con-
certed action has in it the prospective effect of oppression
or whetber it is merely a normal metbod of accomplishing
legitimate business objectives. One of those objectives,
where an industry is out of balance, is naturally to try to
mitigate the oppressive effects of the resultant inéqua.lit;r
and have a competitive unit strong emough and varied
enoug.h In its sources of snpply to be able to lessen such
practices as ‘‘distress’’ selling and ** pyramiding’’ and their
effect on the market and one which can compete more eco-

nomically and effectively with its intra- and inter-industry
competitors,
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6. Concerted action among a group of competitors to
create a new competitive unit by combining only their mar-
keting function, while preserving their individual initiative
in production, should certainly not be held unlawfal in a
case where concerted action among the same group of
competitors to create a new competitive unit, which com-
bines both their marketing and their producing functions
through complete merger, would be held lawful.

The Court below has drawn a distinetion between the
rule to be applied in determining the legality of a combina-
tion of competitors by complete merger and a combination
stch as that here, where competitors have set up 2 common
machinery for the marketing of their product but have
retained full initiative and independence in development,
production and financing.

As has been said, under the earlier development of the
law there was some tendency to confuse the mere elimina-
tion of competition between two or more competitors, with
which in itself the law has no concern, and the impairment
of an effective competitive system in an industry, which is
the vital concern of the law. But ever since the Standard
Oil case' the test of legality of such a combination of com-
petitors, both in practical administrative construction by
the Department of Justice for the past twenty years and
in snch cases as have come before the courts, has been
whether the creation of such 2 new unit would deprive the
industry of an effectively functioning competitive system.

Wherein can there be any unreasonable restraint of
trade or monopolization in the combination of precisely
the same competitors in a manner which permits no greater
unity of action in marketing than would be secured by

" Standard Ot Co. v. United States, 221 U, S. 1 (1911).

-
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merger, but which preserves the initiative in productio.n
and financial independence of each competitor? There 1s
no inherent adverse difference in effect on price arising out
of the mere form of combination. If the effect of the
creation of the new unit is such that the price that ean be
obtained will no longer be determined by the play of effec-
tive competition, then eitber form of combination is illegal;
but if that is not the effect, why shouid the combination be
illegal in one form and not in the other?

The Court below uses the curious argnment, as a basis
for a distinction, that a merger is a tight and permanent
form of combination which it is difficult to “ynscramble,’’
whereas a mere combination of the marketing fnnction by
competitors is a loose combination. It apparently argues
that the tightness of the merger and the looseness of tbis
form of concerted action is an important element of legality
for one and of illegality for the other.

An instinct for the realities and for the practical admin-
istration of the law would seem to lead to a squarely con-
trary conclusion. In forecasting the probable results on
the eompetitive system of a combination in either form, the
Court may of course have a difficult and, in certain cases, a
close question of fact to determine from its survey of the
industry. It is always conceivable that the courts may mis-
judge the facts or that circumstances may change. In the
case of a merger, if such a mistake has been made or if cir-
cumstances have changed so that its operations subse-
quently come to be regarded as illegal, it is difficult,
although, a.s experience has shown, not impossible, to “‘un-
scrz‘lmble” it. In the case of a combination merely for mar-
keting purposes, however, if the Court fails correctly to
gauge the prospective effect of the new unit, or if circum-
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stances change, it can with the greatest ease effect a disso-
lution when the new facts are brought fo its attention,
Arguments of economic advantage, of course, camnot
affect the legality or illegality of the particular form of
concerted action among competitors. But it is not too much
to ask that the legal grounds be of the clearest before the
use of this economic mechanism with its great potential
possibilities of usefulness to the smal]l concerns be fore-
closed by eondemning its use in circumstances where com.-
bination by merger would be approved. There are many
argnments, both economic and social, against the integra-
tion of an industry into large units. There is a narrowing
of the scope of private initiative which may well be socially
undesirable; and, from the economic standpoint, the substi-
tation of large scale corporate bureaucracy for the in-
dividual attention and initiative in production may well be
inefficient. On the otber hand, the small men in many in-
dustries, remote from markets and without a diversified
product, are at a disadvantage in the marketing function

which may well force them, but for the use of some such
mechanism as this, into merger.

POINT 1V.

There seems to be no controlling decision of this
Court which stands in the way of the application of
the principles for which we here contend.

We have found no decision of this Court inconsistent
with the application of the principles here contended for.
We shall refer, however, to the two cases which the Court
below seemed to regard as most nearly in point.



31

(a) The Trenlon Potteries Case.

In the Trenton Polieries case, eighty-two percent of
an industry combined to sell at an agreed price. This was &
¢«izke it or leave it”’ price,—a price which under the cir-
cumstances was not the resultant of competition between
cellers to dispose of their product and between buyers to
fill their requirements, but a price that, whether in itself
reasonable or unrcasonable, was imposed upon the buyers
arbitrarily by the economic power of a combination of
sellers. It was this power to substitute an arbitrarily
t¢fixed”’ price for a price which was the resultant of dual
active competitive forces that was the essence of the
Trenton Potteries decision—

“The power to fix prices, whether reasonably exer-
ercised or not, involves power to control the market
and to fix arbitrary and nnreasonable prices.”’

It was held that the lawfulness of such a combination did
not turn on the intrinsic reasonableness or unreasonable-
ness of the price agreed upon.

But this arbitrary power, exerted through a combination
embraeing 82 pereent of an industry, to fix prices charged
by the industry is a very different thing from the mere
offering of the supply of a particular group of competitors
through a unified marketing entity, which the findings of
fact and the opinion of the Court below disclose in the case
at bar, That offering, it appears from those findings, will
be subject to vigorous and effective competition ’with
mumerous other sellers in disposing of the practically
unlimited supply, actusl and potential, of coal and other

L United St .
(1927)'1 aies v. Trenton Potieries Co., et al,, 273 U. 8. 392
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fuels that is available for market. There is no finding that
indicates that any such offering by the new competitive
unit would be made at any ‘‘take-it-or-leave-it’” price. The
terms of the contract seem to forbid it. In such a case,
the price at which the product would actually change hauds
would be the final resultant of that compefition between
this unit and other sellers in disposing of their products
and the competition among buyers in filling their require-
ments,—the latter inactive by reason of the cffect of over.
capacity. Such price might or might not correspond to the
asking price—that would depend upon the play of the com-
petitive forces in the market. It would not, if the findings
of the Court below are correct, be a ‘‘fixed’’ price in any
sinister sense of the word.

The only sense in which the sales unit, in view of the
competitive conditions disclosed by the findings of fact,
could be said to ‘‘fix’’ a priee would seem to be that it
could name the price of any particular lot of coal which it
was offering competitively in the market. Any person
offering any article for sale may be said to be able to “*fix"’
the price in this sense, But the sense in which the term
*“fix”’ is used in the Trenton Potleries case and the only
sense in which it cau have any sinister significance in a
Sherman Act case is not the naming of a price in the play
of competitive bargaining, but the excrcise of economic
power adequate o force upon the buyer the acceptance of an
arbitrarily named price.

The Court below has used the term “fix’’ in circum-
stances which only justify its use in its innocent meaning,
but has then drawn & conclusion which could only have been

justified if the term had been used in its quite different,
sinister meaning.
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Of course, if this Court should find fr.om its own
coview of the evidence that the mew unit will in fact exert
“power to control {he market and to fix arbitrary a.nd
unreasonable prices’’ in any substantial area, then the prin-
ciples of the Trenton Potteries case apply. That is a ques-
Lion of fact which it is not our function to argue; but the
decigion of the Trenton Potferies case seems in no way ineon-
sistent with the principles for which we are contending.

The Trenton Potteries case, as it came to this Court,
involved a typical instance of an arbitrary destruction of
the balanced operation of the competitive system by the
creation of a combination with arbitrary power. There
is nothing in the decision which forecloses a consideration
of what protective measures may be taken where ex-
trinsic causes have themselves unbalanced the competi-
tive process and created that very inequality which the
defendants in the Tremton Polleries case were producing
by their artificial monopolistic combination. There is
nothing in the case which justified the Court below in fail-
ing to gauge the prospective effect of the proposed action
of the defendants in the light of the actual functioning of
the competitive system in this industry.

(b) The Addyston Pipe Case.

The Counrt below, in drawing a distinction between the
legality of the combination of a group of competitors into
a single corporate entity and the legality of the combina-
tion of the marketing funection of the same group of com-
petitors, seems to have felt constrained to do so by the
decision of this Court in the Addyston Pipe case.! The facts

1 Add ine & X
(1899). ysion Pipe & Sicel Co. v. United States, 175 U. S, 211
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just adverted to in the discussion of the Trenton Polteries
case also afford immediate ground for distinguishing the
Addyston Pipe case from the case at bar.

In the Addyston case, there was an area, and a substan-
tial area, in which the group of competitors were able, by
reason of advantage in freight rates, to fix and obtain arbi-
trary prices by a fraudulent system of fictitious bidding.
This Court adopted and predicated its decision on the
analysis of the facts made by the lower Court which estab-
lished the monopolistic character of these prices. The fact
that in other areas this group of competitors had no such
power to impose an arbitrary price because of the active
competition of other plants shipping into such areas of
course did not relieve the combination of its illegality. On
the other hand, the illegality of the joint activities of the
group seems to be clearly rested on the destruction of com-
petition by an exercise of arbitrary power in a substantial
area. ,

Again, as in the Trenton Potteries case, there ig nothing
in the Addyston Pipe case to justify the Court below in
failing to take into account the actual funetioning of the
competitive system in the coal industry in determining
whether or not the proposed new competitive unit is an ap-
propriate and lawful means of mitigating the oppressive
results which flow to these defendants from the unbalanced
condition of the industry.

(¢) Importance of Accurate Use of Terminology

No branch of the law is more bedeviled than diseussions
under the Sherman Act by the use of expressions which
have a vague and double meaning, Terms used in the opin-
ions of this Court must not be torn from their factnal con-
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section and then nged argumentatively in different factual
connections. We have spoken of the confusing donble
sense in which the term «fix”’ may be used. The Court
below, in its opinion, also used the word +¢eontrol’’ and Fhe
word ‘‘substantial’’, and indicated tbat the combination
of a group of competitors which *“control’’ & s«gpbstantial’’
part of interstate commerce i in itself illegal. The fac-
tual situation in the Addyston case lustrates the diverse
and confusing ways in which these terms may be applied.
In the ares in which the combination in the Addyston
case was able to exercise an arbitrary power to fix price,
it might be said that the group exercised a ‘‘control’’ (in
the sense of an arbitrary power to fix price) over a ‘‘sub-
stantjal’’ part of interstate commerce, and the illegality
of such a combination of competitors would follow. On
tho other hand, in the other areas in which this group of
ecompetitors did business but did not possess this power,
the same words might be used, but with a very different
meaning and basis for legal effect. In such other areas
it might also be said that the group of competitors exer-
cised a ““control” (in the sense of being the manufacturers
and vendors) of a ‘‘substantial’’ part of interstate com-
Ilnerce (namely, that considerable part which they shipped
into these markets). But here the basis for inference as
t? legz'ﬂit}: or illegality is an entirely different one from the
oo o e oyl s s e e e o
words, then, are used hy ay(}ou]-:1 gl Ee + Wherever such
sel, it is necessary to stop, look or Ih argument of coun-
: » look and analyze, to see in which
sense they can properly be used in the particular f

tuati . actual

mfcuat_lon. Otherwise, there is always the danger of sli
ping 1nto the logical fallacy which we feel is at the root Ef
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what we regard as the error of the Court below.. To put
il into syllogistic form:

The first premise:

A combination of competitors which exercises power to
fix (name and obtain) an arbitrary price in the disposal of
a substantial amount of the product of an industry moving
in interstate commerce is illcgal (Addyston Pipe case).
Such a combination may be described as a group having
power to ‘‘control’’ a ‘‘substantial’’ part of interstate
comraerce.

The second premise:

Any group of competitors who produce and sell in inter-
state commerce a substantial amount of the product may
also be described as having ‘‘control”’ of a ‘‘substantial”
part of interstate commerce.

Conelusion:

" Therefore (the decision below), concerted action in sell-
ing by any such group is illegal.

The Court below was apparently misled by its own use
of words with more than one meaning. It lost sight of the
fact that the vital factual element in the first premise was
the power to exact an arbitrary instead of a normal com-
petitive price, whereas that essential element was entirely
lacking in its second premise and appears from the findings
to be entirely lacking in the facts of the case.

Again the Court below in one of its findings states that
the defendants will obtain prices higher than they would
under *‘free competition””. If by this is meant that the new
competitive unit could and would enforce the acceptance of
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an arbitrary price rather than one that is a normal result-
ant of the play of active competition among various sellfers
in disposing of their product and among buyers in filling
their requirements, then the words have a sinister signifi-
cance. But that, in view of its other findings, cannot prop-
erly he the sense in which the Court below uses these words.
All it can properly mean in the light of those findings is
that if these particular defendants do not create this
stronger and more efficient competitive unit they will be less
able to protect themselves from selling much of their prod-
uct below cost and the other disadvantages to which they
are subjected by the abnormal, practically monopolistic
strength of the buyers’ position due to chronic over-
capacity and other causes. Has not the Court below mis-
conceived the words ‘‘free competition”?t Is # not rather
@ restraint on ‘‘free competition’’ to forbid a group of
those in this situation of wmequalily from forming a com-
peltitive unit strong enough to betler resist oppression but
with no power lo oppress?

(d) Misapplication of ““Rule of Reason’’ by the
Court Below.

It is true, as the Court below seid, that the Standgrd Ot
and' f{'obaacc»::»3 cases did not purport to overrule the previous
de.clSlOIlS of this Court; but there bas been no decision of
this Court from the Trans-Missouri case® to the Trenton
Potteries case, holding that a combination was illegal be-
cause it was ““fixing’? prices in which that combination did

———

Y Standard 04 Cp. v United 83
: - V. Un ales, 221 U, §,
? United States v, American Tobacen Co., 221 III (81.9%33'0911)

® United Stat A . :
200 (1897, aies v. Trans-Missourq Freight Associaﬁon, 166 U. §.



38

not appear to have the power fo fix an arbitrary price
throughout the country generally, or in a substantial area.
On the other hand, certainly since the Standard Oi and
Tobacco cases, it has been the rule that the mere elimina-
tion of competition between particular competitors in one
or in all respects has not been held to be in and of itself
illegal.

The general clarification of the law that has been made
in the Standard Oil, Tobacco, Steel, Harvester,® Maple
Flooring and Cement cases, and in the Trenfon Potteries
case itself, should suffice to negative such an unreasonable
resnlt as to hold lawful the complete elimination of compe-
tition among a group of competitors by merger, but unlaw-
ful the elimination of competition among the same group in
only one function, such as marketing. It is the existence
of an effective competitive system in the indusiry with
which the law is concerned. The Court below recognized that
the ‘‘Rule of Reason’’ was not to be entirely ignored in
this class of case, conceding that a very small group of
competitors might operate through a single sales agent.
When, however, the Court below ruled that such a plan be-
comes unlawful simply hecause the group is larger and
together does a substantial part of the business of the in-
dustry, although the integration of such a group into a
single competitive entity would not have been unlawful, and
although it is without power to interfere with the develop-
ment of market price through the operation of an effective
competitive system in the industry, then it seems to us that

the light of reason as applied by the Court below flickered
and went out.

4 United Statesv. U, 8. Steel Corp., 251 U. S, 417 (1920).

(19‘;%1;{&:1 States v. International Heorvester Co., 274 U. 8. 693
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POINT V.

The court in applying this statute to changing con-
ditions as they arise is in effect developing 2 branch

of the common law.

In framing the Sherman Act Congress made an im-
portant choice. It could have framed a regulat(?ry stah}te
which would have been specific in its terms, dealing specifi-
cally with the various courses of conduct that might affect
the competitive system and providing specifically what
might or might not be done in a wide range of varying cir-
cumstances. Instead of that, with admirable judgment and
great conciseness, it in effect made the common law as to
restraint of trade and monopolization in private industry
applicable to interstate commerce and turned that law over
to be developed by this Court like any other branch of the
common law, as a living organism. Nash v. United Stales,
299 1J. S. 373 (1913); Standard Oil Co. v. United Slates,
supra.

Instead of a static body of law, we have, then, a growing
body of law, capable of adapting itself to the changing in-
dustrial organism to which it is to be applied. Its objective
is entirely clear. It is the maintcnance of an effectively
functioning competitive system. As a resnlt of experience
it is now clear that, within a wide scope, concerted action
among individual competitors may mot only be comsistent
with that objective, but actually promotive of that objective,
and that the desideratum is the greatest freedom in such
development tyat 13 consistent with the effective functioning
of the comp'ehtive process. That is the practical business
problem which confronts industry today; it is the practical
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legal problem under the anti-trust laws which confronts
the courts today. It raises and will raise questions of fact,
often involving, as here, the survey of a wide range of busi-
ness facts, but they are no more difficult than other ques-
tions constantly arising in other fields of the common law
through the growing complexity of modern life.

Sinee Congress did not choose to place either the courts
or industry in a Procrustean bed of rigid and minute rules
and specifications, there is room for development and
adaptation of the competitive mechanism. If the effects of
a given form of concerted action by competitors cannot be
satisfactorily forecast, an injunction can for the time being
be dented with leave to renew on the showing of further
facts. Observation of the way a given mechanism works
can and should be availed of where the alternative is to
foreclose development because of mere speculative fears.

Industry has, perhaps, been unduly deterred from ex-
ploring the possibilities of mitigating the inefliciencies and
breakdowns of the competitive system by the loose assump-
tion that has sometimes been made that any concerted
action among competitors or any group of competitors to
that end is illegal. The defendants in this case have per-
formed a public service. Fully accepting the competitive
system, they have made a deliberate study of its workings
in their industry and formulated this plan as promotive of
its sound functioning.

This Court in the Tobacco and Standard Qil cases made
a reanalysis of the objects and scope of the anti-trust laws
which had a profound effect on industrial development
in affording a reasonable test for the legality or illegality
of the combination of a group of competitors into a single
entity. We suggest that the time has come, and this case
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may well furnish the occasion for, a reanalysis of t?’e funfg
tioning of the competitive system. Sucha reana]s-rsm woul

involve a consideration of the legal bearing of important
present characteristies of that system upon the ei.Torts of a
group of competitors to deal with the inefficiencies of ?he
system and to mitigate the oppressive consequences which
flow from a breakdown of its protective functioning. This
is a vitally important matter to small units which feel their
individual weakness yet wish to retain their individuality.

It would be enormously helpful, in dealing with the prob-
lems with which competitive industry is now faced, if there
were a recognition that action among groups of competitors
within the frame of the competitive system may be promo-
tive of the objective of its maintenance and corrective of the
devastating effects of its breakdowns, and that it is in ae-
cord with the statute that the helpful possibilities of such
action be worked out.

As for the particular plan before this Court, we ask
this Court to scrutinize with the utmost care the validity of
the grounds advanced for foreclosing a group of members
of a distressed industry from trying out an economie

techanism, the use of which promises to be in the pyblie
interest.

Respectfully submitted,

WaLkes D. Hixnes,
GowvTHWAITE H, Dokrg,
Wisow Coxprow,

December 30, 1932, “Amici Curiae



