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8. It sustained an objection, the ground of which was not
stated, to the following question addressed to the witness
John I, Smith, Treasurer of the Resolute Pottery Company,
who had festified that his company made sales below its bul- -
letin prices (R., p. 375, fol, 1123) :

“How much cutting of your prices did you notice and
how frequent were the cuts?”

the judge saying that the question was execluded because the
witness was asked fo state something in a general way that
he ought to show by his records (R., p. 376, fol. 1126).

9. It excluded the following question addressed to the
witness Charles J. Irk:
“Did you not from time to time, My, Kirk, hear of

other members of the Association who were cutting prices
besides the Abingdon?”

on the ground that it was too vague, general and uncertain
to afford any basis for cross-examination (R., p. 474, fol.
1420).

10. A similar objection was sustained to the following
question addressed to Jerome L. Weil, who testified that he
procured prices from several companies (R., pp. 466-7, fols.
1398-9) :

“YTere those prices the same or did they differ?”

because it was vague, and general, affording no basis for
cross-esamination (R., p. 467, fol. 1401).

11. It also excluded the following question addressed to
Robert P. Seifert, who stated that in purchasing it was usual
for him to get three or four diiferent bids or prices from dif-
ferent manunfacturers:

“How wide a range can you remember it as having
taken?” '

because the witness could not refer to specific instances (R.,,
p. 625, fol. 1575).
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12. Tt excluded the following question addressed to Ed-
mund F. Winzinger, who purchased pottery from four of the
defendants:

“Will you please state whether you obgerved any
uniformity of prices at the time you were making pur-
chases?”

upon the ground that it called for a conclusion of the wit-
ness (R., p. 497, fol. 1491).

13. It sustained an objection to the following question
addressed to Aaron Buda, a large jobber who dealt with four-
teen of the defendants (R., p. 491, folg, 1471-2) :

“And now tell me the way you purchased your
goods?”

upon the ground that the witness should be confined to specific
instances (R., p. 493, fol. 1478).

The questions above referred to fall into five groups. Nos.
1, 2 and 3 inquire as to the existence of competition. Nos. 4,
5, 8 and 9 inquire as to the cutting of prices. Nos. 6 and 7
inquire whether more sales were made at or below the bulletin
prices. Nos, 10, 11 and 12 inquire as to the uniformity of
selling prices, No. 13 inquires as to the customary way of
purchasing pottery. '

The importance, in a case Iike thig, of such evidence can
hardly be exaggerated. The defendants were charged with
fixing a uniform price, at which they actually sold, and of
refraining from competition as to price, all pursnant to agree-
ment. The jury was asked to infer such an agreement from
circumstantial evidence. If the jury had found that the de-
fendants did not sell at uniform prices, but competed with
each other, cutting their prices to meet competition, and
that many more sales were made below the bulletin prices
(which the Government apparently confended were the “uni-
form, arbitrary and non-competitive prices”) than were made
at such prices, they might also have found that the customary
way of doing business was for buyers to procure bids from a
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number of defendants, and that the prices so obtained were
not the same, but varied widely. Had they found that these
things were true they might well have reached the conclusion
that whatever the relations between the defendants may have
been they effected no restrietion upon competition or restraint
upon trade; that the defendants never attempted or intended
to fix prices and suppress competition; and that the alleged
agreement, which is the foundation of the case against them,
did not in faet exist. Such a finding would have changed
the interpretation of the whole body of documentary evidence.
If the documents ave considered in connection with the con-
tinued existence of competition and a wide variation in prices
they indicate no more than that some of the defendants were
making recommendations which any of them might follow
or disregard as they saw fit and whieh most of them entirely
disregarded. “Who can say that had the testimony, which
the Court excluded, been submitted to the jury, it might not
have furnished the additional weight of evidence which would
have compelled their belief,

The court did not deny the relevancy of testimony of the
character offered, but exeluded it upon the ground that the
questions called for conclusions; were vague, indefinite and
uncertain, affording no basis for cross-examination, and be-
cause in its opinion price cutting and variation of prices
could not be shown except by records or specific instances.

There is no force in the objection that the questions were
too vague to afford a proper basis for cross-examination.
Competition is not a vague, broad generalization, but a
definite thing; whether prices were cut to procure orders,
and whether the greater number of a given individual's pur-
chases were made at or below bulletin prices are likewise
facts. TWhile the questions undoubtedly eall npon the wit-
nesses to give testimony which involve the exercise on their
part of a certain measure of opinion or conclusion from facts
personally observed by them, this does not render the testi-
mony inadmissible either because it is a conclusion or opin-
ion, or because it affords no basis for cross-examination. All
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of the witnessés whosé testimony was thus excluded had
been in the business of buying or sellinig sanitary pottery for
many years. All of them were qualified as experts with
respect to the. matters as to which they were examined, and
even if this were not so their testlmony would still have
been admissible.

The 5o called “opinion rule” hag been the subject of much
misunderstanding, and thé cases dealing with it are com-
flicting. The correct riule supported by the weight of author-
ity does mnot exclude the testimony of the witnesses even
though they are not of the class generally recognized as
experts where they testify to conclusions from faets observed
by them in cases wliere it is impossible to state the facts fully
to the jury, or where to do so would tend to confuse the jury.

In Greenleaf on Hvidence (16th Edition), Vol, 1, page
550, it is said:

“Thus in practice, opinions are received * * ¥
Secondly, From persons who have no speclal skill, but
have personally observed the matter in issue and cannot
adequately state or recite the data =0 fully and accu-
rately as to put the jury completely in the witnesy’
place and enable thein equally well to draw the infer-
ence.”

In Wigmore on Ewvidence (2nd edition), section 1917,
Vol. 4, page 104, it is said:

“When an ordinary or lay witness took the stand,
equipped with personal acquaintance with the affalrs
and, therefore, competent in his sources of knowledge,
the circumstance that incidentally he drew inferences
from his observed data and expresseéd conclusions upon
them did mot present itself as in any way improper.”

The same authority also says, Ibid (section 1922) Vol
4, pages 117-118:

“There is nmo principle and no orthodox practice
which requires a witnesg having personal observation to
state in advance all his observed data before he states
his inferences from them; all that needs to appear in
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advance is that he had an opportunity to observe and
did observe, whereupon it is proper for him to state his
conclusions, leaving the detailed grounds to be drawn
out on cross-examination.”

The rule laid down by Mr. Wigmore is amply supported by
the authorities. Commonwcelth v. Stwrtivant (1875), 117
Mass. 122, 123; Schultz v. Frankfort, cte., Insurance Com-
pany (Wis. 1913), 139 N, T, 336-391; Railroad Company v.
Schultz (1885), 43 Ohio St. 270, 282; dtwater v. Clancy
(1871), 107 Mass. 369, 376; Parker v. Boston & Lingham
Steamboat Company (1872), 109 Mass. 449-451, The rule is
well stated in Alobile J. & K, O. R. Co. v. Hawckins (Ala.
1909), 61 8. 37. The witness there was asked whether one of
the parties did not at a certain conversation withdraw his
claim of authority. In diseussing the admissibility of the
evidence the court said:

“A witness may state a conclusion of fact; be is not
requived to state every fact separately from every other
fact; he may state facts either separately or collectively.
It is conclusions of law that he may not attempt to
state; nor will he be allowed to draw a conclusion, or to
state a conclusion which is to be drawn from several
other facts—that would be the province of the jury;
but it is not only permissible for a witness to sometimes
state a conclusion as to a fact, but often absolutely neces-
sary that he do so, if he testify at all relative to the fact.
The rule prohibits merely the drawing or stating of con-
clusions of law, which are questions for the eourt, and
of certain conclusiong of fact which, under the issues
and the evidence, are exclusively questions for the juxy,
and to be determined from all the other facts or evidence
in the case. These conclusions of fact are denominated
by our court ‘shorthand rendering of facts', to distin-
guish them from mere gratuitous opinions, motives, and
conjectures of the witness. A witness may testify that
certain work was done in o workmanlike manner, that
he controlled land for a certain person, that a person’s
character is good or bad, that a person seemed to be
suffering, ete. 3 Mayfield’s Dig. p. 468, ef scq., which
collects the authorities” (p. 43).
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The rule has repeatedly been recognized by the Federal
Courts, ' '

Connecticut Mutuel Life Insurance Compony V.
Lathrop, 111 U. 8. 612, 620-621;

Hopt v. Utah, 120 U. 8. 430, 437-8;

Gulf . & S. 7. R. Oo. v. Washington (C. O. A., 8th
Cire., 1892), 49 Fed. 347-349;

Baltimore & ORio R. Co. v. Rambo (C. C. A., 6th
Cire., 1893), 59 Fed. 75-717;

Oity of Charlotie v. Atlantic Bitulithic Company
(C. C. A, 4th Cire., 1915), 228 Fed. 456, 459-460.

While there are cases which question or deny the rule
established by the above authorities they proceed upon a mis-
understanding of the “opinion rule” as originally established
and result in a situation which has been found intolerable
in practice, Ags Mr. Wigmore says (Wigmore on Evidence,
2nd edition, section 1929, Vol. 4, p. 124) :

“The opinion rule day by day exhibits its unpractical
subtlety and its useless refinement of logic, Under this
rule we accomplish little by enforcing it and we should
do no harm if we dispensed with it * * * We should
do no harm, because, even when the final opinion or
inference is admitted, the inference amounts in force
usually to nothing unless it appears to be solidly based
on satigfactory data, the existence and quality of which
we can always bring out, if desirable, on cross-examina-
tion.”

To say, that a dealer in pottery cannot testify as to
whether he purchased more goods below bulletin prices than
at such prices because he cannot recall each gpecific trans-
action, is as illogical, as to say that a railroad conductor can-
not testify that he collects more tickets than cash fares unless
he can recall each particular transaction. '

The prejudicial effect of excluding the testimony in ques-
tion does not admit of any doubt. Testimony of the charae-
ter here offered was one of the decigive factors in the Steel
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case, where two hundred witnesses gave testimony of this
character (U. 8.v.U. 8. Stcel Corporation, 251 U. 8. 417-448).
The Government cannot successfully contend that the exelu-
sions of this testimony was not prejudicial, in view of the fack
that the jury was asked to infer, and did infer, from circum-
stantial evidence the existence of a restraint of trade,
although the Government called not a single witness to prove
either that prices were excessive to the defriment of the pur-
chasing public, or that prices were ever fixed at figures un-
reasonably low for the purpose of injuring competitors or
forcing them out of the trade, or that competition as to prices
had been eliminated or even diminished.

The rulings of the trial court, if adhered to, would have
made it impossible for the defendants to Lave the actual
picture presented to the jury. Had the books of each jobber
been produced in eourt, had the men who made the entries
and the agents who made the purchases, called to substantiate
them, still the whole picture would not have been presented,
for the records would only have shown the one offer accepted,
and not the five or six competitive offers which were rejected
during the negotiations.

The stipulation entered into at the trial and the evidence
offered thereunder does not cure the error of rejecting the
testimony in question. In the first place, no documentary
evidence of that character, particulavly when compiled from
the defendants' records, could have the same effect as the
actual testimony of witnesses—nparticularly of witnesses in
no wise connected with the defendauts or employed by them.
In the second place, the stipulation was not entfered into until
after all of the testimony referred to had been excluded, and
its purpose was not merely to avoid the necessity of intro-
ducing the evidence already improperly excluded, but to
attempt to avoid the burden, imposed by the erroneous ruling,.
Under the rulings complained of, a jobber, to prove that when
he wanted to buy he proenred offers at different prices from
different defendants, would have been required to prove each
specific offer. Obviously there would be no record on his
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books of the rejected offers, but only of the purchases which
resulted from the acceptance of the successful offer; yet he
might have a very clear recollection that at the time of a
particular purchase, or that whenéver he made a purchase,
he procured numerouns offers from different defendants at
different prices, although not able to give the details as to
each or any of the rejected offers.

. There is no force in the petitioner’s argument that the
competition referred to in the questions excluded was not
“competition as to price”. The questions quoted as numbers
4 to 12, both inclusive, specifically refer to competition as to
price; an examination of the context will show that the other
questions must have been understood as referring to competi-
tion as to price.

The exclusion of the evidence offered was error the preju-
dicial effect of which can hardly be overestimated.

VI.

The denial of the motion in arrest of judg-
ment on the first count of the indictment was

error.

Among the objections to this count raised by the motion in
arrest are:

(@) That the first count of the indictmenf does not state
a erime (Rec., p. 732, fols. 2195-96) ; and

(b) That it was so vague and indefinite that it fails to
advise the defendants of the charge against them (R., p. 732,
fol. 2196).

(a) If the rule of reason is applicable to eriminal prose-
cutions under the Sherman Act and the fact of unreasonable-
ness is an element of the erime, it follows that an indictment
should allege facts showing this, as well as other necessary
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elements. Tt should allege facts which must constitute a
crime, not merely facts which, under certain circumstances
not alleged, may do so.

The first count is defective in this respeet, It alleges
merely that pursuant to agreement prices were fixed and
competition as to prices restricted. There is no indication
in this count that the alleped combination hrought abouf
any prices different from those which would have existed
in the absence of any combination at all. There is no state-
ment of any facts peculiar to the business in which it is
alleged the restraint occurred; no account of the condition
of the business before and after the alleged restraint, and no
statement of the effect of the alleged restraint actual or prob-
able; nor is there any statement in this count of the history
of the restraint, the evil believed to exist, or the reasen for
adopting the alleged restraint,

The mere fact that prices arve regulated or affected is
not sufficient to render a combination unlawful (U. S. v.
John Reardon & Sons, 191 Fed. 454 ; United States v. Whit-
ing, 212 Fed. 466) ; nor is the fact that competition is re-
stricted sufficient (United States v. John Reardon & Sons,
supre, and United States v. Chicago Board of Trads, 246
U. 8. 231).

If the law is as stated in the charges of Judge Grubb
in the Aileen Coal case (footnote, ante, p. 35) and Judge
Knox in the Atlas Cement Company case (footnote ente,
p. 37) a mere allegation of pricefixing in an indictment,
without more, does not charge a crime, and the first count
of the indictment is insufficient.

The first count is also insufficient if tested by the rule
lIaid down in the Chicago Board of Trade case, supra, and
the recent case of National Association of TWindow Glass
Manufacturers v. United States, 263 U. 8. 403. When this
count is examined, it will be observed that in spite of the
decision in the Chicago Board of Trade case, the pleader
undertakes to adopt the “simple test” which was there held
insufficient, and to rest his whole case on the mere proposi-
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tion thdt a charge of restraining trade is in and of itself a
su‘fﬁcieq;t charge of iriola,ﬁing 'the_ Bherman Law.

The .first count is experimental, in that it is the first
indictment ever brought to trial that does not allege any un-
reasenable restraint or any injury to the publiec.

Copies of all indictments returned under the Sherman
Act are preserved in Washington and were accessible to
both parties. Prior to the trial, the defendants caused an
examination of these indictments to be made, and at the
trial handed to the court and counsel for the prosecution a
printed pamphlet containing a collection of quotations from
every indictment under the Sherman Act since 1909 which
had any relation to price-fixing. All but two of these indict-
ments stated some fact from which the inference of an un-
reasondble or undue combinationr could be drawn. Prices
were alleged to be “excesgive”, “exorbitant”, ete., or sellers
were charged with combining to fix “minimum” prices, or
buyers with combining to fix “maximum” prices, or there
were other allegations of fact indicating injury to the
public or unreasonableness, not present in the first count
of the present indictment. To the only two indictments
that were -drawn along the lines of the first count of the
present indictment and in which mere price-fixing without
more was charged, demurrers were sustdined, though they
did not rest on the ground which we are now discussing,
and therefore, these two never came to trial. '

Under the first count of the present indictment the most
reasonable and patriotic combination to lower prices in times
of public emergency would be a crime. That such is not
the case has, we think, been demonstrated.

The fact that, under the first count of the indictment, the
pleader does not make any of what may be called the stand-
ardized allegation in Sherman Act indictments, of enhance-
ment of prices, or other facts showing injury to the public,
is thrown into bold relief by the way in which this subject
is dealt with in the second count. There the allegation is
distinetly made that, by means of the alleged conspiracy
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described in that count, the defendants compelled the con-
sumers to pay “additional sums and increased prices” (R.,
p. 14, fol. 40). Although this allegation was not proved,
its presence in the second count prevents the making against
that count of the point which we are here urging against
the first count.

(b) As to the objection of vagueness and indefiniteness.
Two of the principal reasons for requiring precision and
definiteness in an indictment are (1) to apprise the defend-
ant of the exnct charge apgainst him; and (2) to enable the
defendant, in case of another prosecution to plead his con-
viction or acquittal in bar of the second prosecution,

The maintenance of arbitrary and uniform prices by the
defendants, standing alone, is no crime; but may he a con-
stituent part of either one of two different and unrelated
offenses under the Sherman Act.

(1) It may be part of o plan directed against the public
with a view to forcing the public to pay higher prices.

(2) It may be part of a conspiracy against the persons
controlling the remaining fifteen per cent. of the business,
with a view to driving them out of business and securing 2
monopoly.

There is no allegation in the indictment as to the identity
of the persons against whom the combination was directed—
whether it was aimed on the one hand at the pubile, or, on
the other hand, at the fifteen per cent. of oufside competitors.

To illustrate this thought, let us state the substance of the
indictment, as it now stands, as an incomplete sentence:

“The defendants, who controlled 859 of their indus-
try, and were engaged in interstate commerce, combined
to maintain uniform arbitrary and non-competitive
priceg——-"

Now let us add:

(1) “which prices were unreasonably high, excessive
and exorbitant, with intent to injure and oppress the
consumers”

or
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(2) “which prices were unreasonably low, with intent
to ruin and drive out of business the persons and cor-
porations who controlled the remaining 15% of the
industry.” ;

The sentence, finished in either of the ways above sug-
gested, would state a crimé under thée law. There is nothing
in the indictment in conflict with eifher conclusion of the gen-
tence. Standing unfinished as it doés in the indictment it
states a course of conduct which may be entirely innocent.

That is to say, under such an indictment as the present
one, when the trial begins, the prosecutor would apparently
be at liberty to prove that the uniform, arbitrary and non-
competitive prices were fixed at a figure unreasonably high,
to the detriment of the purchaser; or at a figure below the
cost of manufacture, and that the way in which it was in-
tended to restrain trade was to drive the other fifteen per
cent. out_of the business, and that the gist of the offense
charged by the indictment was cut-throat competition,
directed against the remaining fifteen per cent. of the
industry.

If he should decide to use this vague indictment for the
purpose first named above, his proof would be that the uni-
form prices were high; if he should decide to use the indict-
ment for the second purpose, his proof would be that the
uniform prices were low.

In either event, he would be in position to claim that his
general charge of a combination in restraint of trade enabled
him to prove either of the two different violations of the Sher-
man Aect suggested above:

In like manner, should a defendant be either acquitted
or convicted under this indictinent and should be reindicted
and plead this indictment in bar, it would be open to the
Government fo adopt either of the constructions of the indict-
mént above suggested.

Gonsequeni:].y, no defendant was apprised by the indict-
ment as to which of these two offenses hie had to meet; nor
is a defendant convicted or acquitted under this indictment
given complete protection from. another prosecution.
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VII.

The second count of the indictment was sub~
mitted to the jury on an incorrect statement of
its meaning and effect. The motion to direct a
verdict of not guilty as to this count shounld have
been granted.

(@) The Sherman Act is a statute, the words of which do
not define all the elements of the offense, and, therefore, an
indictment under it must allege the specific acts and particu-
Iar facts which are alleged to have been done by the defend-
ants. Inrc Greenc (C. C. 8. D. Ohio, 1892), 52 Fed. 104, 111
The indictment charges that the defendants by common and
concerted action “limited and confined their sales of
sanitary pottery to a special group selected by said defend-
ants by agreement and known and denominated by them as
‘Jegitimate jobbers' ™ (R., p. 12, fol. 35).

Every word in the portion of the indictment just guoted
conveys the thought that the persons to whom the defendants
are charged with limiting and confining their sales were a
definite set of individuals, The “group™ is said to be
“special”. The “special group” is charged to have been
“selected” by the defendants. The selection is said to have
been the result of “agreement™. The persons thus “selected”
are said to have been given a name by which they were known
to the defendants.

Each of the significant words here appearing has a well
recognized meaning:

Part of the definition of the word “special” in Funk &
Wagnall's New Standard Dietionary is “Pertaining to one
or more individuals as distinguisicd from the class to which
they belong” (italies ours).

By no possibility can this lJanguage be taken to designate
jobbers as a class. The class of persons who go into the job-
bing business is continually fluctuating, The persons who
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go into this business are not “selected” by the defendants.
The defendants made no “agreement” ag to who ghall or shall
not belong to the class of jobbers,

The court refused to grant the defendants’ request to
charge as follows:

“56. Even though the jury should find that the
defendants or some of them by combination or agreement
confined their sales to jobbers as a class, they may not
convict under the second count of the indictment for
the reason that the indictment does not charge an agree-
ment to deal with jobbers as such, but charges an
agreement to deal only with a special group selected by
agreement by fthe defendants.”

This request is typical of a group of requests that were
refused (Numbers 54-59, both inclusive; R., pp. 683-4, fols:
2048-2052), due exception being taken.

Instead, the court charged the jury that an agreement
to confine sales to jobbers as a class would constitute guilt
under the second count.

The refusal of the court to charge as requested and the
charge actually delivered by it, constitute a departure from
the allegations of the indictment and informed the defend-
anés for the first time, after all of the evidence was in, that
they were on trial, not for agreeing to confine their sales to
a special group selected by them, but for agreeing to confine
them to a general class of which anyone could become a
member at will, and without regard to any “selection” or
“agreement” by defendants. There was such a material dif-
ference between the allegations of the second count and the
facts laid down by the court as sufficient to constitute the
crime there alleged, that the refusal of the request, in ques-
tion was,” we submit, reversible error. Had the indictment,
instead of referring to a special group, named its members
and chaiged an agreement to confine their sales to A, B, C
and D, no one could doubt the error of the charge in ques-
tion ; but there is as much difference between a special group



78

arbitrarily selected and a general class as there is between
enumerated individuals and a general class.

Upon the trial, there was no “special group™ identified
in any way as that referred to in the second eount, but the
proof amounted, when it is all summed up, to the fact that
many of the defendants marketed their output through job-
bers as a class, This, of necessity, required them to refuse
jobbers® prices to plumbers and builders who are, so to speak,
the retailers in this business. Such of them as dealt with
jobbers had to exercise care that they did not sell at jobbers’
prices to the retail trade; for if they did they could never
have kept their jobbers. Many inquiries, therefore, appear
in the evidence as to whether a proposed purchaser is or is
not a legitimate jobber (which means an actual jobber) and
thus entitled to jobbers' prices, and these inguiries came
from such of the defendants as dealt in any given territory
with jobbers only.

The language of the indictment was caleulated to and
did lead the defendants to suppose that they were not charged
with having adopied the policy of marketing their preduet
through jobbers, but with having by some agreement estab-
lished a special group to whom they limited their sales.

It is quite evident that, when this indietment was drawn,
it was the theory of the prosecution that the defendants had
in fact relected by agreement some gpecial group of jobbers
to whom their sales were to be limited. Farly in the case the
Government proved that the Secretary of the Ranitary Pot-
ters Association kept a list of jobbers which he consulted
when inquiries were made by members of the association,
who dealt with jobbers, to ascertain whether a new customer
was or was not a legitimate jobber (R., pp. §9-60, fols. 177,
178). The prosecution also proved by the same witness the
existence of the so-ealled Eastern Supply .Association, which
was an association of jobbers and manufacturers (R., p. 60,
fols, 179, 150). The prosecution endeavored to prove by the
quotation clexk of the Trenton Potteries Company (R., p.
259, fol. T76) that there was, ay to the jobbers he dealt with,
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a “certain well defined group that you can tell the deserip-
tion of”” (R.; p: 268, fol. 787). 'Che witness, however, merely
stated that he had dealt with jobbers that had been his cus-
tomers hefore, and when a new concern came in and requested
prices, it was investigated (R., p. 263, fol. 789).

It would seem to be apparent from these questions and
from the language of the indictment that at the outset it
was the theory of the prosecution that the defendants had had
an agreement to boycott all jobbers except the special group
either on Mr. Dyer’s list of jobbers or the group in the jobbers”
association. It was only after the failure of the prosecution
to prove the existence of any “special group selected by the
defendants” that the theory of {he prosecution was changed
to a charge that the defendants dealt with jobbers as a class.

There is no proof in this case that the defendants at-
tempted in any way to limit the opportunity of any trader
to become a jobber. It is shown that in this business, the
jobbers’ contribution to the distribution of the output con-
sists of assembling the products of manufacturers in many
lines, such as brassware, enameled jron, etc., as well as
pottery; assuming part of the transportation (R., p. 427, fol.
1281) ; investigating credit risks, and giving the retailer or.
plﬁrdbez* time to pay and sometimes making advances to the
plumbers until they get money from the jobs out of which to
pay for the material purchased (R., p. 432, fol. 1296).; that
they carry the job until some paynient comes to. the plumber
out of which he can pay. :

The jobber, in other words, does in this trade what he
does in others, assembles many lines. of merehandise, assumes
all credit risks and certaih transportation charges, and also
pul‘éha.ses in large quantities, and thus stabilizes the distribu-
tion of the product. His contribution to distribhuting the
output of the factories is real and it has never been denied
that he ig entitled to have a concession madé to him in prices
to compensate him for his services in the distribution of the
prodiict.
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() The court charged the jury as to the second count
to the effect that the Government contended that theve was an
understanding reached or agreement made “or policy deter-
mined upon” that no sales should be made divectly to owners
of property, builders or architects or plumbers (R., p. 702,
fol. 2106). This contention is not in accordance with the
indictment. The refusal to deal with certain classes is not
the confining of sales to a “special group”. Having thus
defined the contention of the Government, it charged the
jury:

“The statute, however, condemns the adoption of any

policy, agreement or understanding on the part of a

group of manufaeturers in control of a substantial part

of an industry to confine its sales to any class to the
exclusion of others” (R., p. 703, fol. 2108).

To these portions of the charge, the defendants excepted
(R., p. 724, fol. 2171).

The court here imports into the Sherman Act o new and
very far reaching addition. It is a matter of common knowl-
edge that it is the policy or practice of most—if not all of the
large manufacturers—io market their produet through
jobbers. Such a course of business is necessary unless the
manufacturer is prepared to set up a selling department
which will take care of credit risks and distribution at dis-
tant points and in communities where the manufacturer may
be a stranger.

It is also o matter of common knowledge that when a
manufacturer adopts this plan of distribution, he cannot do
it without giving the jobber a profit for his shave in the
work of distribution. He cannot sell in the same territory
to jobbers at a price and give the same price to the retailers
who are customers of those jobbers.

The Secretary of the Sanitary Potters’ Association stated
(R., p. 68, fol. 203) that it was the settled policy of the manu-
facturers of pottery to sell to the jobbing trade. If the secre-
tary of any other large trade association in any other line of
business were asked the same question, he would probably
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make the same answer. The adoption of this policy of distri-
bution eannot by any stretch of language be deemed a viola-
tion of the Sherman Law. When the court added to the words
“understanding and agreement” the further word “policy” in
the disjunctive (R., p. 703, fol. 2108), and told the jury that
the adoption of a policy was condemned to the same extent
as the making of an agreement or the reaching of an under-
standing, it enlarged the penal provisions of the law far be-
yond any point to which they have yet gone.

If the jury had concluded, what is undoubtedly the fact,
that the great majority of the defendants had adopted the
policy of selling to jobbers, they must have understood from
this charge of the court that such condiict on the part of the
defendants was condemned by the law.

If the defendants at one of their meetings had passed a
written resolution to the effect that good business policy
dictated distribution through jobbers aund this resolution had
been unanimously carried at a meeting where all of the de-
fendants were present, the language of the court’s charge
would have made their conduct a crime.

The word “policy” conveys to the mind the idea of a course
of conduct adopted because deemed advantageous and reason-
able and not hecause of any agreenient to adopt it.
Nevertheless, persons adopting a policy in such a frame of
mind are under the condemnation of the law as interpreted
by the Court.

If any manufacturer on a large scale who belongs to a
trade organization in this country were called upon to
answer the question: “Has your organization adopted the
policy of dealing with jobbers?” his answer would be “Yes”;
hut, if asked “Are the members of your organization bound
by any agreement or understanding that they would deal
only with jobbers?” his answer would probably be that such
matters are left for individual determination. However, his
answer in the affirmative to the first question would render
bim guilty of a violation under the charge in the present
case, although the truth of his negative answer to the second
question was admitted.
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The court in its charge twice emphasized the error of
which we now complain. It specified the three alternative
charges of the government, that there had been an undcr-
standing reached or an egrcement made or a policy deter-
mined upon (R., p. 702, fol. 2106), and after doing so, told
the jury that if they found that any one of these three things
had occurred, the defendants came under the condemnation
of the statute (R., p. 703, fol. 2108).

The rest of the charge on the subject must have driven
home in the minds of the jury the error of which we now
complain. After stating that the law condemned all of the
three things specified, namely, a policy, agreement or an
understanding, the court said (R., p. 703, fol. 2109) :

“If, therefore, you find from all the evidence hear-
ing on the subject some promise, either express or im-
plied, or any assent to the proposition that the defend-
ants should conform their conduct to some preseribed
rule the aim and purpose of which was to restrict their
sales to jobbers only, then under the law the defendants
m'edglzjlty of a combination and conspiracy to restrain
trade.”

This language must have conveyed to the minds of the
jury that & man who made a promise, express or implied,
was goilty and that 5. man who attended o mecting where
a proposition was announced that it was good policy to
confine sales to jobbers and who in his own mind assenfed
to that proposition without so advising any one else, was
equally guilty.

In Jayne v. Loder (C. C. A., 3rd Cir., 1906), 149 Fed. 21,
it was held that o common policy is not necessarily a com-
bination and that if one decides upon a poliey, the fact that
others make the same decision does not constifute a con-
spiracy. The court there considered a policy which was
found to haye been the result of an agreement to the obser-
vance of which the members were bound and for the enforece-
ment of which disciplinary and coercive measures were pro-
vided. This feature was lacking in the case here, there being
no direct evidence of anything more than the recommenda-
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tion of a common policy from which the defendants were
free to depart if they saw fit, and there are gome of them
who did in fact.depart from it (anfe, pp. 12, 16). The arrange-
ment found to exist in Jayne v, Loder was held to be illegal,
but the court in that case expressly recognized the fact that
a common plan or policy is not necessarily unlawful, saying
(p. 27):

“It is true that a common plan or policy does not
necessarily mean a combined one. The individual manu:
facturer or proprietor may bée persuaded, for example,
that the retailer or jobber who cuts the medicines of
his neighbor today will likely cut his medicines to-
morrow, and so decide not to sell him; and it will not
make out a conspiracy that others are of the same
mind.”

U. 8. v. Southern Wholesale Grocers Associgtion (D. C.,
N. D. Ala. 1913), 207 Fed. 434.

The combination considered by Judge Grubb in the case
iast cited went much further than did the defendants here.
While the Sanitary Potters’ Association’s secretary stated
that its settled poliey was to sell only to jobbers, this policy
was not followed by all of its members; the Abingdon Sani-
tary Manufacturing Company gelling direct to pluinbers, as
did the National Helfrich Pottery Company through the
Peerless Selling Company. The John Douglas Company,
a member of the association, also sold direct to plumbers.
These members never appear to have been criticized for
departing from the policy of distribution through jobbers.

No steps were ever taken to -coerce them in any way, nor
was any attempt ever made to drop them from the associa-
tion. The jury may well have found that the inquiries made
by members of the associdtioh ag fo whether particular con-
cerns were jobbers and the replies thereto were merely the
exchanging of information to enable the defendants making
such inquiries fo follow a policy, which, while common to
most of the defendants, was not common to all, and which
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was not the result of any agreement, but which was at most
the result of following recommendations or expressions of
opinion which all were free to disregard if they saw fit and
which some did disregard. Had the jury found this, their
verdict under the charge excepted to could not have been
other than guilty in the second count. Had the portion of
the charge excepted to been omitted and had the counrt instead
charged the defendants' 34th, 35th and 36th requests (R., pp.
3669-3671, fols. 11007-11011), the verdict would probably
have been ofherwise,

(¢} The Court charged the jury (R., p. 703, fol. 2107):

“You should not concern yourselves with the ques-
dion whether in the absence of such an agreement the
defendants nevertheless would have restricted their sales
to jobbers, nor are you to inquire whether it is 2 com-
mendable or usual trade practice.”

To this portion of the charge the defendants excepted on
the ground that the inquiry which the trial court forbade
the jury to make ought to be made by the jury (R., p. 724,
fols. 2171, 2172; Assignment of Error No. 236; p. 3638).

This exception illustrates sharply the length to which
the trial court was driven by the inexorable rule it had laid
down for itself that no excuse could be offered for any com-
bination, agreement, eonspiracy or policy among manufac-
turers. Every member of the jury doubtless knew that
whether there had or had not been & combination, most of,
if not all of these defendants would under business condi-
tions in this country have been obliged to market their prod-
uets through jobbers. They were told that they must not
concern themselves with this knowledge, and that though this
might be a commendable trade practice, it was a violation of
law for the defendants to agree to enter into it or even to
assent to the proposition that it was a good business policy.
The court’s logical pursuit of its determination that the “rule
of reason” has no application to a eriminal case apparently
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required it to charge the jury that it was undue and unrea-
sonable for people in like circumstances to approve of the
same policy whether they make agreements or not. '

(d) Inasmuch as there was absolutely no evidence to sup-
port the charge that the defendants “selected by agreement” a
“special group” to whom they “limited and confined their
sales”, as charged in the second count of the indictment, it
follows that it was error for the court to deny the defendants’
motion to direct a verdict of not guilty as to the second count
(R., p- 663), and the defendants’ exception to the denial of
such motion to direct (R., p. 665) raises a point requiring a
reversal of the judgment, .

In the Government’s brief little effort is made to defend
the conviction of the defendants under the second count. If
that count was tried under entirely erroneous instructions,
and if evidence relating to that count was improperly ex-
cluded, and if, as a matter of fact, the motion to direct a
verdict in favor of the defendants as to that count should
have been granted, the consequence is that the conviction on
both counts should be revefged. Graves v. U. 8., 165 U. 8.
323 ; People v. Van Zile, 143 N. Y. 368; People v. Werblow,
241 N. Y. 55, at p. 69; State v. McOaless, 9 Tredeil (N. C.)
375,
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VIIIL.

The trial conrt erred in refusing the various
requests of the defendants to instruct the jury
that they could not be convicted nunless they had
entered into an agreement in some way impog=
ing upon themselves an obligation, and in
excluding evidence along this line.

{(a) Itissaidin the case of the United States v. Piowaty,
251 Fed. Rep., 375, at page 377:

“In my opinion, unlawful agreement is the essence
of the offense of combination or conspiracy under fhe
Sherman Act. It is what separates what is permitted
from what is forbidden. To hold it illegal for persons
in the same business and same trade organization, after
exchanging information and views, to act in the same
way, but independentiy of each other, on buying, selling,
or prices, would extend the geope of the aet beyond any-
thing heretofore decided and beyond its proper mean-
ing, and would cause the greatest confusion and uncer-
tainty.”

The defendants’ requests numbered 16 to 21, both
inclusive (R., pp. 670-2), and 34 to 38, both inclusive (R., pp.
G76-7), and 42, 44 and L5 (R., pp. 679-650), all embody this
idea. They were all refused by the Court on the ground that
they were covered by its charge, and the defendants duly
excepted. Typical examples of these requests are as follows:

“36. To find any defendant guilty of being a party
to 2 combination, the jury must be satisfied beyond a
reasonable doubt that such member was not merely fol-
lowing advice as to price or trade practices which he
was at liberty to either follow or disregard ; but the jury
must find that such defendant entered into some form
of agreement or understanding which in some way lim-
ited or restricted his liberty of action and placed him
under some form of obligation to other defendants ag to
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the fixing or maintenance of prices or the determina-
tion of his trade practices.” |

“45. If the jury find from the evidence that there
was no obligation express or implied imposed by any
combination or agreement upon the defendants or any of
them to deal either with jobbers or with retailers, but
that each defendant was entirely free to act according to
his own business policy in this regard, they must find
the defendants not guilty upon the second count of the
indictment.”

There can be no denial of the ¢orrectness of the law set
out in these requests. The Court did not refuse the requests
on the ground that they embodied bad law, but deemed that
they were properly covered by its charge.

The Court emphasized the error of refusing these requests
to charge by the following portion of its charge (R., p. 695,
fols. 2084-5) :

“Nor is it necessary to the existence of an unlawful
combination that there be any obligation assumed by the
parties thereto to keep their promises or abide by their
understanding among thémselves. The law would not
enforce such a promise if made because it would be
illegal. Nor néed there by any penalty attaching to any
violation of the agreement by a party to it.”

It is true that in certdin portions of its charge the Court
made such pronouncements as the following (R., p. 708, fol.
2109) :

“If, therefore, you find from all the evidence hearing
on the subject some promise, either éxpress or implied, or
any assent to the proposition that the defendants should
conform their conduct to some prescribed rule the aim
and purpose of which was 10 restrict their sales to job-
bers only, then ander the law the defendants are guilty
of a combination and conspiracy to restrain trade.”

The effect of the charge was to render the whole subject
entirely obscure and leave the jury uncertain whether there



88

need be any obligation or understanding among the defend-
ants or not.

The Court had in effect told the jury that they could
conviet if they found an agreement imposing some sort of
obligation upon the deefndants; and told the jury that they
could convict without finding such an agreement; and after
thus leaving the jury with the general impression that they
could conviet if they did not find an agreement, he again
refused the defendants' request to him to tfell the jury
definitely that they could not conviet unless they should find
some promise or agreement among the defendants. This
occurred after the charge had been delivered (R., p. 724, fol.
2172) :

Defendants’ Counsel: “I except to that portion of
Your Honor’s charge in which Your Honor charged the
jury that if they find some promise on the part of the
defendants or any of them, was made to conform to some
clags of conduet dealing with jobbers, they then had en-
tered info a combination. I ask Your Honor to charge
the converse of that. If their conduct was not dietated
by some promise or agreement to conform themselves to
some course of conduct but the mere following up of ad-
vice, the defendants would not be guilty of entering into
a conspiracy.

The Court: You asked that in your requests and I
have refused them.

Mr, Marshall: I except.”

(b) Along this line may be considered certain rulings of
the court which had further tended to confuse the minds of
the jury as to whether they could find the defendants guilty
without finding that their conduct was actuated by agree-
ment.

Some of the defendants offered evidence that their conduct
was not the result of any agreement or sense of obligation,
which the court excluded (R., pp. 220-1, fols, 65S-G62; pp.
325-7, fols. 975-T; p. 327, fols. 980-981 ; p. 342, fol. 1025). This
was clearly error. The aceused in a ceriminal case is entitled
to testify as to his intent, motive or belief, where these are



89

material issues. Wigmore on Bvidence (24 Ed.), sec. 581;
Stockdale’s case (Eng. H. L. 1789), 22 How. St. Tr. 237;
Crawford v. U. 8., 212 U. 8. 182, 202-8, 205; Sparks v. U. 8.
(C. C. A, 6th Cire., 1917), 241 Fed. 777, 791; Buchanan v.
U. 8. (C. C. A, 8th Cire., 1916), 233 Fed. 257, 259; Heap V.
Parish (Ind., 1885), 3 N. B. 549, 551. Here the jury were
asked to infer from defendants’ conduct that they acted pur-
suant to-an agreemeént, combination, or conspiracy. The rule
that a defendant may testify to his motives applies with
especial force to such a situation, and the evidence iy ad-
mitted to rebut the inference which his conduct suggests.
Macy v. St. Paul & D. Ry. C'o. (Minn., 1886), 28 N, W, 249;
Craawford v. U. 8., 212 U. 8. 182, 205; McKown v. Hunter
(1864 ), 30 N. Y. 624, 627; State v. King (1882), 86 N. C. 603,
.In the last mentioned case the court said (p. 606) :

“Where the acts themselves are -equivocal and be-
come criminal only by reason of the intent with which
they are done, both must unite in order to constitute the
offense, and both facts must be proved in order to”
(support) “a conviction. In such case, unless the intent
is proved, the offense ig not proved. As the criminal
intent may be, and usually is inferred from the declara-
tion and conduct of the accused, he ig permitted to dis-
avow the imputed purpose, and repel the presumption.”
(Italics ours.)

Similarly, where acts are not criminal unless done by
agreement, the accused should be permitted to testify as to
whether or not in doing them he was actuated by any agree-
ment to repel any inference or presumption of agreement that
might otherwise arise from such acts.

The exclusion of this class of testimony is, we submit,
indefensible error, in the highest degree prejudicial. The
court is asked by the Government to approve and affirm a
conviction obtained when the defendants—when called as
witnesses—were not allowed to deny their guilt.

Oné example may be quoted to show the character of these
rulings. The witness Campbell, President of the Trenton
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Potteries Company, was the first witness called for the
defense (R., p. 320), and, after ke had stated how he fixed
the prices for hiy company, the following occurred on his
direct examination (R., pp. 325-326) :

“Q. Will you please state whether or not in fixing
prices you are actuated or motivated in any way by any
combination or agreement with anybody whatever?

“Mr. Podell: I submit that is calling for the wit-
ness' conelusion as to what motivates or actuates him.

“The Court: I think so, Mr. Marshall. Objection
sustained.

“Mr, Marshall: I except. That is exactly what the
company, that he is president of, is charged with
doing. I asked him,

“The Court: That is your substantive defense, and
you are called upon, with your witnesses, to pursue
the usual and ordinary and proper method of elicting

the faets.
“Mr. Marshall: I except to your Honor’s ruling,.
“Exception to the defendants.”

In other words he was allowed to state the reasoning by
which he was actunated in fixing prices. But he was not
allowed to deny that he was actuated by the agreement
charged against him in the indictment.

Conclusion.

It is respectfully but confidently submitted that when the
record is read as a whole. the couxrt will conclude that, even
if judgment is not arrested, the defendants ought nt least to
have another frial.

They have been convieted in what the Cireuit Court of
Appeals properly characterizes as a *“‘transplanted litiga-
tion,” in a jurisdiction where not one of them resides and
where it is not even contended that their alleged combina-
tion or conspiracy was formed.

They have been convicted in spite of the frank conces-
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sion of the Government that neither the defendants, nor any
of them, were either profiteers at the expense of the public,
or cut-throat competitors to the detriment of producers not
members of their group.

They have been convicted under an indictment which
failed to dpprise them of the exact nature of the case which
they were to meet.

‘They have been convicted following the exclusion of rele-
vant evidence and the admission of matter which should have
been excluded.

Their conviction followed a series of rulings and a charge
by the learned trial judge; which ascribed to the Sherman
Act a machine-like operation at variance with the reasonable
interpretation which this court has declared it should receive.

Jail sentences imposed upon citizens of standing, for con-
ducet which, if in viclation of the law, is neither alleged nor.
proved to have been damaging to the public or to competitors,
will lead this court to scrutinize with exceeding great care
the record upon which they are based.
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