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4. It S"Q.staine<l an objection to the- foliowing question 
ad..dJ:essed to Walter F. Drugan, who wa&· active as- salesman 
of Cochran-Drugan & Compa:Uy for fourteen yea.rs (lt.,.p. 440, 
fol. 1320-}, and. who testffi.ed that in. selling products of 
that company ·he met ·with competition CR., p. 441, fol. 1323'), : · 

"Please state whethe1• or n.ot yo·u cut youI' prices to 
meet that competitiO:h ?" · 

and out the witness' that in. some cases he did 
so) upQn the g1!91Jn.d that tbe CJ:Uestion called.. for the conclu­
sion of the witness as to. which were not 
identified, and was vague, indefinite and 

5. It sustajned an objectic>n to the follo,ving questions 
f,tddr.essed to .'.J-ero:rq:e L. Well, w.holesale and r,etail dealer 
who bought from th-ree of the defendants CEt, p. 465·, fol. 
1395) : 

' 'Can you state whether Qr not there. w.e:re in.stances 
where there was a cutting of prices to 

(R., p. 469, fol. 140-6), 

6. "Can you state whether tµe price that you pqid fOr 
the arttcles that you boug)lt were mo.re at or more below 
the pti<;e-s stated on those price bulletips.?" 

(R., p. 466, fol. i397), upon the. ground tha,t the questions 
were -vague, µncertain . 

. 
7. It sustained an objection to the following question 

adq:cessed to Jerome W. Thorndi:ke, president of a large 
jghbing house, w.ho bought pottery from eleven of .the 

d-efendants (R., pp. 5tl-512, 1533-4:) ·: 

"As compared with the times you paid the bu"lletin 
prices which was the most frequent, the at or 
below the bulletin price$?" 

upon the ground ·that it called for the of the 1vit­
ness as to a mass of covering sev.eral years and 
t}l,at it afforded :go proper basis for crQss-.examinatio:Q (R., p. 
512, fol 1535 ) .. 
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8. It sustained an object.ion, the g1·ound of which was not 
stated, t-0 the following question addressed to the witness 
John F. Smith, Treasurer of the Resolute Potte1•y Compn.ny, 
who had testified thnt hii;; company made soles below its bul· • 
letin prices (R., p. 37U, f 01. 1123) : 

"How much cutting of your p1'ices did you notice nnd 
how frequent wei·e the cuts?'' 

the judge ~n.ying that the que~tion wns excluded been.use the 
witness was nsked to state something in n genel'a.l wn.y thn.t 
he ought to show by his records (R., p. 376, fol. 1126). 

9. It excluded the following question addressed to the 
witness Charles J. Kirk: 

''Did you not from time to time, Mr. Kirk, hear of 
other members of the Association who were cutting prices 
besides the Abingdon?'' 

on the ground thnt it , .. tns too yagne, gene1-al and llllcertnin 
to :rfford any basis for cross-exro1lination (R., p. 474, fol. 
1420). 

10. A similar objection wns Ruswned to the following 
question addre~sed to Jerome L. Weil, who testified that he 
procured prices fl'om several com11anies (R., pp. 4-06-7, fols. 
1308-9): 

'~Were those ptices the sn.me or did t11~y diffe1·?~' 

because it was vngue, nnd genernl, affording 110 basis fo1• 
cross-examination (R., p. 467, fol. 1401). 

11. It also e:x:cluded the following question addressed to 
Robert P. S~ifert, who stn.ted thn.t in purchasing it was usual 
for him to get three or four different bids 01· pt•ice.~ ft·om dif· 
f erent manufacturers: 

''HO\V widen. 1·n.nge cnn you remembe1· it as having 
taken?" · 

because the witness could not ref e1· to specific inRta.nces (R., 
p. 525, fol. lu75). 
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12. rt excluded the following question addressed to, Ed­
mund F. Winzinger, who pur~hased pottery fre>m four of the 
defendants: 

"Will you please state whether you obse1·ved any 
uniformity of prices at the time you were malting pur­
chases?" 

upon the ground that it called for a conclusion of the wit­
ness (R., p. ~97, fol. 1491). 

13. It sustained an objection to the following question 
addressed to Aaron Buda, a large jobber who dealt with four­
teen of the defendants (R., p. 491, fols. 1471-2") : 

'~And now tell me the way you purchased your 
goods?" 

upon the ground that the witness should be col;lfined to specific 
instances (R., p. 493, fol. 1478). 

The questions above r~ferl.'ed to fall into five groups. Nos. 
1, 2 and 3 inqufre as to the existence of competition. Nos. 4, 
5, 8 and 9 inquire as to the cutting of priCes. Nos. 6 and 1 
inquire whether mo1·e sales were made at or below the bulletin 
prices. Nos. 10, 11 and 12 inquire as to the unifo-rmity of 
selling prices. No. 13 inquires as to the customary way of 
purchasing pottery.- · 

The importance, in a case like this, of such evidence can 
hardly be exaggerated. The defendants were charged with 
fixing a uniform price, at which they actually sold, and of 
refraining from competition as to price, all p"Q.rsuant to agree· 
ment. 'The jury was asked to infer such an agreement from 
circumstantial evidence. If the jury had found that the. de· 
fendants did not sell at uniform prices, but competed with 
each other, cutting their p1·ices to meet competition, and 
that many more sales were made below the b-qlletin pi-ices 
(which the Government app~ently contend~d were the "uni­
form, arbitrary and non-competitive prices") than wei·e made 
at such prices, they might also have found that the customary 
way of doing business was for buyers to procure bids from a 
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number of defendant~, and tbnt t11e p1•ices so- obtained were 
not the ~ame, but \'ru.iecl widely. Hnd t11e~ .. found tbn.t these 
things 1yere true they might 'rell hn.Ye i·enched the conclusion 
that w'lmte·n:r the relations b(;.'tw<.>en the <left~u<la.ntfi mny hnYe 
been they effected no restl.'iction upon competiti<>n or restraint 
upon trade; that the defendant~ ne~er attempted or intended 
to fix p11ices nnd suppress competition; and thnt the nlleged 
agreement, which is the foundntiou of the cn~e n~ninst them, 
did 11ot in fact exist. Such a finding would hn.Ye chnnged 
the interp1·etntion of tbe whole body of docnmentnry evidence. 
If the documents m•e considered in connection with the con.­
tinned existence of ~ompetition and a wide vadt\tion u1 p1:ieea 
they indicate- no more thnn that some of the defenclnnts were 
making recommendations which any of them might follow 
or disregn:rd as they snw fit nnd which ·most of the1n entirely 
disregarded. ·mio can su.y tlmt had the testimony, which 
the ·Court excluded, been snbmittecl to the jury, it might not 
have furnished the n.dditionnl weigl1t of e\"idence wllicll would 
haYe compelled their belief. 

The court did not deny the relevancy of testimony of the 
character offered, but excluded it upon the ground that the 
questions called for conclusions; were vngn<.', indefinite n.nd 
uncei'tain, affording no basis fol' cross-examination, and b~ 
cause in its opinion price cutting nnd vn~jn.tio11 of pi-ices 
could not be shown except by i·ecords 01• specific instances. 

There is no force in the objection t11nt the questions were 
too ,·ngue to affox·d a proper basis for cros~-exnminntiou. 
Com:petition is not a vngne, brond generalization, but n 
definite thing; whether prices were cut to procure 01•ders, 
and whether the greate1• number of a given individual's p111·­
chases were made at or below bulletin pl'ices al'e likewise 
facts. While the question.~ undoubtedly call t1pon tbe ·wit­
nesse.>; to give testimony which involYe the exercise on then• 
pa.rt of a certain measure of opinion or conclusion fronl. facts 
-personally observed by them, this does uot rendel.' t11e testi­
mony inadmifisible eithe1' because it i~ a conclusion or opin­
ion, or been.use it affords no basis for cross~e:mmina.tion. .All 
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of the witnesses whose testimony was thus ~xcluded had 
been i:p. the 'business of buying·oi· seUirtg saniU!.ry po~tery for 
many ye~·s. All of' them were q;g.allfted ~s experts with 
re~pect to the. matters as to which they we1·e examined,_ and 
PVen if this \ve1"e not ~o their te~timony would still ha.ve 
been .admissible. t 

The .so called "opinion r-ule'' hag been the subj'~ct of muc.h 
J.nisun.d~rsta:rrdjng, .and the cases ·dealing with it are con­
fUcting-. Tbe correct i>tile supportecl by the weig;b.t of author­
ity do~ not exclude the testimony of tb:e witnesses even 
though they are not of the class generally i~ecogllized as 
experts wh.eJ.:e tpey tesf:ify to conclusions from facts obsei·ved 
by them in ca,s~::i w:liere it is impossible to state the facts fully 
to the ju~·y, or where .to do so would tend to confuse the jury. 

IJ;L Greenleaf on Emden(Je (16th ]Jd.ltiQn), Vol. 1, page 
550, it is said: 

"Thus in pua'itlce, o,pin.ions a:re :teceiv.ed «· * * 
Secondly, ]11~o_m :persons. ·who have no spe.cial s~ill, but 
lr~ve per~ona11y observed the matter in issue and cannot 
adequately ·state or :rcecite the Q.ata ·so f:ully and accu­
rately as to p~t the jury completely in the witness' 
place and enable them equal~y well to draw the infer­
ence.'' 

Iri. Wigmore on, Evid~nce .(2nd edition), section 1917, 
-Vol. 4, page 104, it is ·sai~ : 

"When an t>rdinary or lay witness took the $tand, 
equipp.ed ~-ifh pe1!S0.11a:1 acq:q.ai11tance with the affairs 
and, therefore, competent in his source~ 9f knowledge, 
the c.ircumst~.nce that incid~iltally he dr~w inferences 
fi'9m. his ob$erv-ed data and e±pr~ssed cQnelusions i,ipon 
them did not present itself as in any war imp1~oper." 

The same authority: also ·says, lbid (section 1922) Vol 
4, pages 117•118: 

"There is· no principle a~d Iio orthodox practice 
which, requires a wi~n.ess having pel'sonal obse:rvation to 
~tate in advance all 4is observed data b·~f9re he states 
Jµs inferences from them; all that needs to appear in 
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advance is that he hnd an opportl.mity to observe nnd 
did obser\"e, '""hereupon it is prope1· fo1· hin1 to state his 
conclu:-,ions, leaving the detniled gl'ounds to be clrnwn 
out on cross-examination.'' 

The rule In.id dow·n by Mr. 1'\"igmore is an11>ly suppo1•ted by 
the authorities. <Jom1motHrcalth v. St·urti1;a,nt {187u), 117 
Ma.Rs. 122, 1:.?3; Scllrliltz v. Frankfort, ct<."., l1isura.ncc C'r>m· 
pa,ny (Wis. 1913), 139 N. W. 386-391; Rail1·oail (Joni1>any v. 
Schu,ltz (18Sj), 43 Ohio St. 270, 2$2; At?ratcr T. Clancy 
( 1871), 107 Mass. 309, 376; Pa'rl;,r-r v. Boston <fl Ili119l1.a11z, 
Stea.m.lJoat Oom,pa,ny (1872), 109 :Uinss. 449-!ol. The rule is 
well stated in .Mobile J. & K. a. R. Co. v. Ila.zcldns (Ala. 
1909), 51 S. 37. The wit11ess there wm.-; md\:ed whethe1• one of 
the parties did not a.t a certain con\·ersn.ticm witl1draw his 
claim of authority. In discu~!-iing the nclmif:gibility of the 
evidence the court said: 

"A witness may state a conclusion of fact; he is not 
i•equil'ed to 1:1tate e'Very fnct separately from eyery other 
fact; he may state fnct:s either separately or collectively. 
It is concl~ions of law that he may not attempt to 
state; nor will he be allowed to dl'a'W a co11clusion, 01· to 
state a conclusion which is to be drn wu fro1u seve1·n.l 
ather facts-that would be the province of tlle jUljf; 
but it is not only permi!l~ble for a witne$S to sometimes 
state a conclusion as to a fnct, but of ten absolutely neces­
sary that he do so, if he testify at nil relative to the fnct. 
The rule prohibits merely the drawing 01• stating of con­
clusions of law, which ru:e questions fo1• the court, nnd 
of certain conclusions of fact which, under the issues 
a.nd the endence, are exclusively questions for t.he jul'Y; 
and to be determined from all the- other facts or evidence 
in the case. These eoncluRions of fact a.re denominated 
by ou1· cou1·t 'shortl10.ud rendering of fo.cts', to distin­
guish them from mere gratuitous opinions, moth~es, an1l 
conjectm•es of the "itness. A witness Jlln.y testify thnt 
certain work wns done in a workmnnlike mnnne1•, that 
he controlled land for a certain person, tho.t a perSOJl'S 
character is good or bnd, that a pet-son ::;eemed to be 
suffering, etc. 3 i\Iayfie1d's Dig. p. 468, ct scq.J which 
collects the authorities'' lP· 4:3) . 



The rule has repeatedly been recognized by the Federal 
Courts. · 

Oonneatiout Mir,tua.l Life Insw:ai1ice Oomparvy v. 
Lathrop, 111 U. S. 612, 620-621; 

H opt v. Uta.h, 120 U. S. 480, 437-8; 
Gu.if O. & S. JJ'. It. Oo. Y. W arslvinpton, ( 0. 0. A., 8th 

Circ., 1892), 49 Fed. 34'7-349; 
Baltirrw1re & Ohio JJ,. Oo. v. Ra;nibo ( G. 0. A., 6th 

Oirc., 1893), 59 Fed. 75~77; 
Oity of Oharlotte v. Atlantia BitihUtlvio Oomparvy 

(0. C. A., 4th Circ., 1915), 228 Fed. 456, 459-460. 

While there are case~ which question or deny the rule 
established by the above authorit ies they proceed upon a mis­
understanding of the "opinion rllle" as originally established 
and result in a situation which has been found intolerable 
in practice. As Mr. Wigmore .says (WigmQ1·e on Evidence, 
2nd edition, section 1929, Vol. 4, p. 124) : 

"The opinion rule day by day exhibits its unpractical 
subtlety and its useless refinement of logic. Under this 
rulf? we accomplish little by enforcing it and we should 
do no Jiar.m if we dispensed with it * * * We should 
do no harm, because, even when the final opinion or 
i:n,fe1·ence is admitted, the inference amounts in force 
usually to nothing unless it appeal's to be solidly based 
on satisfactory data, the existence and quality of which 
we can always bring out, if desirable, on cross-examina­
tion." 

To say, that a deale1• in potte17 cannot testify as to 
whether he purch·ased more goods below bulletin -prices than 
at such prices because he cannot recall each ~pecific trans­
action, is as illogical, as to say that a rail1"oad conductor can­
not test ify that he collects more tickets than cash fa1·es unless 
he can recall each particular transaction. · 

. The prejudicial effect of excluding the testimony in ques­
tion does not admit of any doubt. ',l'estimony of the charac­
ter here offered was one of the decisive factors in the St-eel 



'TO 

case, where two hundred witnesses gn.ve testimony of tbis 
character (U.S. v. U.S. Steel 001·poratio11-,2u1 U.S. 417-448). 
The GoYer.nment cannot succes~fully contend thnt the exclu­
sions of this testimony was not pl'ejudicin.1, in view of the fnct 
that the jury was asked to infer, nnd did infer, from circum· 
stnntial evidence the existence of a i·eshnint of trade, 
although the Government ca11ecl not a mngfo. witness to prove 
either that price~ wei·e excexsi've to the detriment of tile pur­
chasing public, 01• that p1iceR were e,·~r :fL\:ed nt figures un· 
reasonably low for the purpose of inj1u-inR competitors or 
fo1·cing them out of the ha.de, 01· thnt competition ns to prices 
had been eliminated 01· even diminif.ihed. 

TJ1e rulings of the trial court, if ndhe1·ed to, would have 
made it impossible for the defendants to hn.ve tl1e nctuo.l 
picture presented to the jury. Had the books of ench jobber 
been produced in court, hnd the men who mnde the entries 
and the agents who made the purchases, cnlled to substantiate 
them, ~'till the whole picture would not hnve been presented, 
f 01· the records would only ha Ye ~hown the one offer accepted, 
a.nd not the five or six competittre offers which wel"e rejected 
during the negotiations. 

The stipulation entered into at tl1e tl'inl and the evidence 
offered thereunder does not cure tlle error of rejecting the 
testimony in question. In the .first plnc~, no documentnry 
eviden<!e of that chn.racte1., particularly when compiled fl'om 
the defendants' record~, could ha.Te the sn.me effect n.s tho 
actual testimony of witnesses-pnrticulnrl~~ of witnesses in 
no wise connected with the defendants 01• {)Utployed by them. 
In the second place, the stipulation was not entered into until 
after o.11 of the testimony referred to ho.cl been excluded, and 
its purpose was not merely to avoid the necessity of intro­
ducing the evidence nh·encly imprope1·ly excluded, but to 
attempt to avoid the burden, imposed by tlu~ e1•roneous i•uling. 
Under the- rulings complnined of, a jobber, to pl.'ove that when 
he wanted to buy he procured offers at different prices from 
different defendants, would hn:ve been i•equired to prove each 
specific offer. Obviously there would be no l'ecord on his 
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books of the i•ejected offers, but only of the purehases which 
resulted from the acceptance of the successful offer; yet he 
.might have a very clear recollection that at the time of a 
particular purchase, 01" that whenever he made a purchase, 
he p1·ocu1·ed numerous offers from (11.fferent defendants at 
different prices, although not able to give the details as. to 
each or any of the rejected offe-rs. 

. There is n.o force in the petitioner's argument that the 
competition refe;rred to in the questions excluded was not 
"competition as to price". The questions quoted as numbers 
4 to 12, both inclusive, specifically refer to aompetition as- to 
price; an examination of the context will show that tJie other 
questions must have be~n understood as refe1·ring to competi­
tion as to price. 

The exclusion of the evidence offered was error the preju­
dicial effect of whl.ch can hardly be overestimate.d. 

'VI. 

The denial of t.he motion ~n arrest of judg­
meD,t on the first count of the indict:µi.ent was 
error. 

Among the objections to this count raised by the motion in 
arrest are: 

(a) That the :first couni of the indictment does not state 
a crime (Rec., p. 732, fols. 2195·96) ; and 

( b) That it was ~o vague and indefinite that it fails to 
advise the defenda:q.ts of the charge against them (R., p. 732, 
fol. 2196). 

(a..) If the rule o,f reason is applicable to crlminal prose­
cutions unde1· the Sherman Act and the fact of unreasonable­
ness is an element of the crime, it follows that an indictment 
should allege facts showing thµ;, ~s well as other necessary 
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elements. It should n.llege facts which nl.u.st constitut.e a 
crime, not merely facts which, ttnder c.f!l·tain ci1·cztm~ta11ces 
not alleged, 1nay do so. 

The first count is defective in this reb'Peet. It n.Ilegea 
merely that pursuant to agreement prices were ~ed n.nd 
competition as to p1ices i·eshieted. Tliere- is no indico.tion 
in this count that the alleged combinntion brought about 
any prices diffe1·ent from those which would 110.ve existed 
in the absence of any combhuttion at n.11. There is no state­
ment of any facts peculia1• to the business in which it is 
alleged the re:;traint occurred; no account of tlte condition 
of the business before nnd nfte1• the n.Ueged restraint, and no 
statement of the effect of the nJ.leged restraint actna.l or prob· 
able; nor is there any statement in this count of the history 
of the restraint, the evil believed to exist, or tl1e reason for 
adopting the alleged restraint. 

The me1·e fact tho.t prices a1·e l'eguln.ted 01· affected is 
not sufficient to render a combination unlawful (U. S. v. 
John Reardm re Sons, 191 Fed. 454; Uwited States v. Whit­
in9, 212 Fed. 466); nor is tlte fnct tha.t competition is re­
stricted sufficient ( U'liitcil States v. John Rea1·do·11~ & Sons, 
$ttp,.a,, n.nd U'l'iited States v. Ohicau() BO(JJri/, of Pntdo, 24.6 
u. s. 231). 

If the law is as stated in the charges of Judge Grubb 
in the Ailce11, <Joai cnse (footnote, ante, p. 35) m~d Judge 
Knox in the AtlCLS <1c'»ie-111t Omnpany en.se (tootnote a.nte, 
p. 37) ~mere nllegntion of price-ft.'\:ing in an indictment, 
without more, does not charge a crime, and t11e first count 
of the indictment is insufficient. 

The first count is also insufficient if tested by the rule 
laid down in the 011..icago BoanZ of P1·ade case, stipnz., and 
the :recent case- of N ation.aZ Association, of Witzdoio Gla.ss 
Manufactiwers v. U1iited States, 2G3 U. S. 403. When this 
count is examined, it will be obsei'Vecl tlln.t in spite of the 
decision in the Oli1'cago Boara of P·1·adc cnse, the pleader 
undertakes to adopt the "simple test'' which was there held 
insufficient, and to rest his 'vhole case on the mere proposi-
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tio:Q. tb.Sit a charge of restrai~ing t1,>ade is in and of itself a 
sµffl.ciel'.llt -cha,.rge· of vioiating th~. ~herma:i;i Law.· 

The \first count i~ exp~rimental, in that it is the fu•st 
i:p.d,ictmeilt ev~r brought to· t1·la1 that does I!Ot allege ~my un· 
·rea~onable restraiµ.t or ap.y injury -to the pl!blic .. 

Copies of all indictments f""etur.ned under the Sherman 
Act are preserved in Wa~hh~gton and were accessible to 
both :p:;i.rties. Prio1· to the trial, the def ~ndants caused an 
examin~tion of these i:p.dictpients to "Qe made, and at the 
trial h~nded to the colir.t and counsel for the prosecution a 
printed pamphlet .contaiµing a -collection of quotations from 
every indictiµent unde,r• tle S1ierman Act sine~ 1~09 whicll 
had any J?elatio,µ tp pric-e·fixing. All but two of t]J.ese indict· 
ments stated ~ome fact froni which the Uiference of an un· 
reasQnabl~ or undue combination could· be drawn. Prices 
were alleged to ·be, "exces13tve'\ ·'-'e~orbitant;', etc., or sellers 
were charged Wjth combini:p.g- to fix ''ininimu;m:'' p1•ices, or 
buyers with combining to ·fix "ma~hnum'' priees, or there 
were other alle~ations of fact fndicati:qg injury to the 
public 01y unreasonableness, n0t present J.n the :first count 
of t]le present iD:dictnient. To tl;re op.ly two indictments 
that iv~r~ .. dra.w_p. along the lines of the fi1•st count of tlie 
present indictment and iil which- mere price-fixing without 
more was charged, ~emurre1-s we:re sust~in~d, though they 
did not rest on the ground whlc"4 we are now discussing, 
and the~efore, these two never ·came to trial. · 

Under the first .count of the present i:qdictm~nt the most 
reasonable an~ patriotic -combtnation to lower prices in times 
of public emerge:ucy wquld be a czjme. That such is .not 
the ca~e has, we think, been demonstra~d. 

~he fact tP,at, -q~der t:4e first cpunt of the indictment, the 
pleader does· :p.ot make .an:y of what :oo.ay be called t)le stand· 
ardized allegation in Sherman ~ct indictments, of enhance· 
ment of prices, or other facts show~g injury to the public, 
is th;rown 'into bold relief by tne way in which th~s subject 
i.s ·dealt with in the second count. ~here tlie allegation is 
distinctly made that, by mettns of the aUeged ce>nspiraey 



74 

described in that count, the defendants compelled the con­
sumers to pay "additional sums and increased pi!ices'' (R., 
p. 14, fol. 40). Although this allegation was not proved, 
its presence in the second count prevents the mn.ldng against 
that count of the point which we n.re here urging against 
the first count 

(b) As to the objection of vagueness and indefuliteuess. 
Two of the principnl reasons fo1• requiring precision and 
definiteness in nn indictment are ( 1) to npp1·ise the defend­
ant of the exnct cbarge against him; and (2} to enable the 
defendant, in case of n.nothe1· prosecution to plead his con .. 
viction 01· acquittal in bar of the second prosecution. 

The maintenance of arbitrary and nnif orm p1•ices by the 
defendants, standing alone, is no crime; b\tt mn.y b~ a con­
stituent part of either one of two different and un1•elated 
offenses under the Shermo.n Act. 

(1) It may be pa1•t of a. plan directed against the public 
with a view to forcing the public to :pny highe1• p1•ices. 

(2) It may be part of a conspiracy against the pe:rsons 
controlling the remaining fifteen per cent. of the business, 
with a view to driving them out of business and securing n 
monopoly. 

There is no allegation in the indictment ns to the identity 
of the persons against whom the combination wna directed­
whether it was ain1ed on the one hand n.t the pubilc, or, on 
the other hand, at the :fifteen pel' cent. of outside competitors. 

To illustrate this thought, let us sto.te the substance of the 
indictment, as it now stands, ns nn incomplete sentence: 

"The defendants, who controlled 85% of their indus· 
try, and were engaged in interstate commerce> combined 
to maintain uniform arbitl'ru.'Y nnd non-competitive 
prices-" 

Now let us add: 
(1) "which prices were unrensonnbly high, excessive 

and exorbitant, with intent t-0 :injm·e nnd oppress the 
consumers" 

or 



( 2) "whic4 p1:i~gs were un1·ea:sonably low; with inte:p.t 
to ruin and drive out of business the persons and cor­
porations who <:ont~olled the remainh;1g 15% of the 
industry." 

The sentence., :fiµished in eit:i+-e1• of the ways- above sug­
gested, would state a crime unde1• the iaw. There is nothing 
in the indictment in con:flict with either conclusion of the ~en­
tence. Standing 11nfinished· as it does jn the l.nd'ictment it 
states a course of conduct wllicp may be entirely innocent. 

That is to say, under such an. indietment as the present 
one, when the trial begins; the prosei:!utoi' would apparently 
be at Iibe1•ty to prove that t-he unifoi·m, arbitrary and non­
competitive prices we1!e_ :fixed at ~ D:-gure unreasonably high, 
to the detr.iment of ~he purchaser·; or at a figure below: tlle 
cost of manufacture, and that the wa;y in which it was in­
tended to restrrun ~rade was to d.1•iv.e t)l~ other fifteen per 
cent. ou.t..of the business, and. that the gist of the Q:ffense 
charged b_y the indictment was cut-throat competition, 
directed against the Temaining fifteen per cent. of the 
ind11stry. 

If he shouid decid~ to use this vague i~dictment for the 
purpose :first na-:Jned above, his proof would be that th~ un'.i­
f o.rm prices were b.igb..; if he. should decide ·to use the indict­
ment -·for the second putpO-se, his pro.of w9uld be that the 
uniform .prices were low. 

In either event_, h~ wou14 be in position to claim that his 
general charge of a compination in :restraint of t1·ade enabled 
him to prove eit4er of the two diffei·ent violations of the Sher­
man Act suggested abov~~ 

tn lili:e mani.ler, sho:ul& a defendant be either acquitted 
or convicted lmder this indictine~t-·~d should be reindicted 
and plead this indictment i.p. bar, it w9uld: pe open to, the 
Government .to adopt either of the constructio:Q.s of the indict­
ment abqve st:i-ggeste<l. 

Consequently, no defendant was apl>rised ·by the indict­
ment as to which -0r these two offenses. Ji,e haq to meet; nor 
is a defendant conVicted or acquitted uJ}.der this indictmel,lt 
given co~plete protection fr(>m. another prosecution. 
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VII. 

The second count of the indictment was sub• 
nlitted to the jury on an incorrect statement of 
its meanin~ and effect. The motion to direct a 
verdict of not guilty as to this count should have 
been granted. 

(a.) The Sherma.n Act is n. statute, the wol'cls of which do 
not c1efine all the elementR of the offense, nntl, therefore, nn 
indictment under it muHt allep:e the 1-1-pecific nets nnd particu­
lar facts which nre alleged to huse been done by the defend­
ant~. In re Greene ( C. C. S. D. Ohio, 1892), 52 Fed. 10!, 111. 
The indictment chru.·ges that the defeudn.nts by common nnd 
conce1·ted action "limited and confined theil' sales of 
:;:n.nitn.ry pottery to a Rpecial group selected by sn:icl defend­
ants by agreement and known nnd denominated by them, ns 
'legitimate jobbers\" (R., p. 12, fol 3:>). 

Every word in the portion of the indictment just quoted 
con\e~·s the thought that the perfiODf; to whom the defendants 
n.re chn:rged with limiting nnd confining their snles were a 
de:tinite set of individuals. 1'he "group0 is said to be 
"~eclnl''. The ''special grou1>'' is cbn.l'ged to hn.Te been 
"~elected'' hy the defendnnts. The selection is said to have 
been the re~:mlt of "agreement·•. The llersous thus "selected'' 
are ~aid to haYe been gi-.en a name by which they were known 
to the defendants. 

Ea.ch of the :-..ignificant words here nppen.ring hns n well 
recognized meaning: 

Pm:t of the definition of the wo1·d "speclnl" in Funk & 
Wawinll's "New St.a..nda.rd Dictionary is "Pe1·ta.ining to one 
or more inditidualf; as aistin9uishciL frmn the cla~s to 11:1zich 
they bclonr/' (italics ours). 

By no possibilit~~ enn tbit{ lan~uage be taken to desi~nnte 
jobbers us a cln~. The claf:~ of persons w110 go into the job· 
bing bu~ness ]s continually :fluctuating. The persons who 
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go into this business are not "selected!' by the defendants. 
The defendants made no ''agreement" as to w.ho shall or shall 
not belong to -the class of jobbers. 

The court refuS'ed to grant the defendants' request to 
charge as follows : 

"56. Even though the jury should find that the 
defendants or some of them by combination 01• agreement 
confined their sales to jobbers as a class, they may not 
convict under the second count of the indictment for 
the reason that the indictment does not charge an agree­
ment to deal with jobbers as such, but c:Q.arges an 
agreement to deal only with a special group selected by 
agreement by the defendants." 

This req~est; is typical of a g.roup of requests that were 
refused (Numbers 54-59, both inclusive; R., pp. 683-4, fols. 
2048-2052), due exception being taken. 

Instead, the cou1't charged the jury that an agreement 
to confine sales to jobbers as a class would constitute guilt 
under the second: count. 

The refusal of the court to charge as I"equested and the 
charge actually delivered by it, constitute a departure from 
the allegations <;>f the indictment and informed the defend­
ants fo1• tb:e :first time, after all of the evidence was in, that 
they were on trial, not fo1· agreeing to confine their sales to 
a special group selected by them, but for agreeing to confine 
them to a general class of which anyone could becom~ a 
member at will, and without regard to any "selection'' or 
''agreement" by defendants. There was such a material dif­
ference between the allegations of the second count and the 
facts laid down by the court as sufficient to constitute the 
crime there alleged, that the refusal of the request, in ques­
tion was; we submit, reversible e1Tor. Had the indictment, 
instead of referring to a special group, named its members 
and charged an agreement to confine their sales to .A, B, 0 
and D, no one could doubt the error of the charge in ques­
tion; but there is as much difference between a special group 
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arbitrarily selected and n general clnss na there i.<; bet\fcen 
enumei·ated indhidmtls and n. ~enernl clnss. 

Upon the trial, there was no "f1Pecin.l groupn identified 
in any wny n:;; that ref erred to in the second count, but the 
proof amounted, when it is nll E\ummecl up, to the fa.ct that 
mn.ny of the defenda.nb:i mnrkete<l theil' output tlll'ough job­
bers as a clo.~s. Thi~, of nece~~ity, required them to l•efuse 
jobbers' prices to plumbers and builders who m·e, so to speak, 
the retnilers in this busiues..C{. Such of them aR dealt with 
jobbers had to exercjse care t110.t they dicl not fiell .nt jobbe1·s' 
prices to the- retnil trnde; for if they clld t11ey could ne~er 
na:re kept thE-h· jobbers. Mn.ny inquiries, therefore, nppen.r 
in the eYidence 0.8 to whether n proposed purchnse1• is or is 
not a. legitimate jobbel' (which ~nns nn nctunl jobbe1•) nnd 
thus entitled to jobbers, prices, nnd these inquhies cnme 
from sucl1 of tlle defendants ns dealt in nny given territol'Y 
with jobbers only. 

The language of the indictment was cnlcul11ted to and 
did lend the defendants to suppo!'e tlrn.t t11ey were not chnrged 
with having adopted the policy of marketing their lll'oduct 
tlu·ou~h jobbers, but with hn.ving by some agreement estab­
lished a. special group to whom they limited their soles. 

It is quite ertdent that, when this indictm<!-nt wru; drawn, 
it was the theo1·y of the prosecution tlmt the defendants hn.d 
in fact :-elected by agreement ::;ome ~pecinl group of jobbers 
to whom their f.:nles wei•e to be limited. E'o.l'ly in tile case the 
Gon~rnment pro\·ed thnt the Secretru.•y of the Snnitnl'Y Pot­
ters .d..f'sociation kept a liNt of jobbers which he- consnlteJl 
when inquiries were made by members of the ngsocintion, 
,,,.ho dealt with jobbers, to ascertain whethe1· a. new customer 
'"'a~ or wm; not a legitimn.te jobbe1· (R., pp. u9·60, folR. 177, 
178). The pro~ecution nl~o pro•ed by the same \\itne~s the 
Pxistence of the }iO-called Easte111 Supply .J..ssocintion, wllich 
was nn associntion of jobber~ nnd mn.nufncturel'S {R., p. GO, 
fol~. 179, ISO). The prosecution endeavo1·ed to pl'ove by the 
quotn.tion ela•k of the Trenton Potteries Compn.ny (R., p. 
2J9, fol. 776) that there wru:, as to th~ jobbers he denlt wit11, 



a "certain well Q:e:fined group that you can tell the descrip­
tion of'r .(R.; J;h 263, foJ. 787) . 'J;4e witness, however, ·merely 
stated that he had d'e~lt with jobbers that had been his cus­
tome1·s before, anc,i when a new concern came in ~11d requested 
prices, it was· inve~tig~ted (R., .p . 263, fol 7:89 ) .. 

It would ~eem· to be alJparent from these q:u.estions and 
from. the language of tlle indfotment that at the outset it 
was the theory-of th~ .prosecution that the defendants. had had 
an agreement to boycott all jobbers except the special group 
either on Mr. Dye1Jg list -0f jobbeJ!s br the gr.oup in the jobbers'· 
assocfation. It was only aftelf tlw failure of the-prosecution 
to pi·ove iihe existence Qf ~P.Y "~pecial group seleeted by the 
defendan,t.s?' th.at the theory of the p1•ose~ution was· ~ha11ged 
to a .cha:rge tha.t the d,efendants-d~aJt with- jo'bbexs as. a clasg. 

There is no proof in this case that t}le defenda:pts at­
tempted in any way to. limit the oppmiunfty of any trader 
to become a jobber. It is ~hown that in tb.ts· business, the 
jobbers! contribution to the distribution of- the output con­
sists of assembling the produJ;ts of mf.l,irq.facturer~ in many 
lines:, ·sueh: as1 l;>.r.~ss.wa):'e, ~nameled l~mn, etc., as well as 
potter.y;. assum1ng pa.r.t of t}le .tl!f1nspol'tation (R., p. 427, fol 
12S1) ;· hi:vestigati;ng credit risks, ~ird giving the retailer or. 
phimber time to .pay ·and s9metimes, maki:p.g advances to the 
p1umbel's untH they get money from the j.(,),bs .out of w.hich to 
pay for the .:ma:teria1 ·purchas~d {:8., p. 43·2, fol. 1296) ; that 
they carry the job until some payment comes tQ; tlre plum.hei? 
out o.f which he can pay. 

The jobbei·, in other- w01~ds:, does in tl,ds tr~de what he 
doe~ in ot4~:vs, assembles man:y lines. of mer~hand.ise, ass.umes 
all credit risks ?-lid certaUi tra.nspo1~tati6n eharges:, and also 
pu1•ehase~dn larg~ quantities, and thus st~l;>ilize~ the dist;ribu­
tion of the product. H-is contribution to disti!ibu.:ting the 
output of the factories is i•ea;l. ·and :i,t. has }).ever· been deµied 
tli_at he is. entitled to ha;\r~ a con~es~ioµ ~a.de to. lrlm in prices 
to· cQmpensate him for ~.is- se1wi<;es in the disti-ihution. of the 
product. 
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(b) The court eha1•ged the jul"y ns to t11e ~ecoml count 
to the effect thnt the GoYernment contended that the1·e wns nn 
understanding reo.ched or agreement made "01• policy deter­
mined upon'' that no sales should be made dil.'ectly to owners 
of property, builders or architects or plumbers (R., p. 702, 
fol. 2106). This contention is not in nccordnnce with the 
indictment. The refusnl to deal with ce1·tnin classes is not 
the confining of sales to a ''special group". Having thus 
defined the contention of the GoYernment, it ehru·ged the 
jury: 

''The statute, ho,,·ever, contlemus tlle adoption of nny 
policy, agreement or underRtanding on the part of n. 
group of manufacturers in control of n. 1mb~t-0.ntinl part 
of an industry to confine its sales to any clo.ss to the 
exclusion of others'' (R., p. 703, fol. 2108). 

To these portions of the cho.l'ge, the defendants e.~cepted 
(R., p. 724, fol 2171). 

The court here imports into the Sherman Act a new and 
very far reaching addition. It is a mo.tte1• of common knowl­
edge that it is the policy or practice of most-if not nll of the 
large manufacturers-to mn.rket their p1·oduct through 
jobbers. Such a course of business is necessary unless the 
manufacturer is prepared to set up a selling depn.rbnent 
which will tnke en.re of credit i·.isks nnd dist1•ibution at dis· 
tant points and in communities where the mnnufncture1· may 
be a stranger. 

It is n.lso n mattei· of common knowledge that when a. 
manufacturer adopts this plan of distribution, he cannot do 
it without giving the jobber a profit for his share in the 
work of clistJ:ibution. He cn.nnot sen in the snme te1·ritory 
to jobbers at a price n.nd gh·e the same price to the retailers 
who are custom~s of those jobbers. 

~lte Secretary of the Sanita1·y Pottei·s, .Association stated 
(R., p. 68, fol. 203) thnt it was the settled policy of the manu­
facturers of pottery to sell to the jobbing trade. If the secre­
tro:y of any other lal'ge trade nssociation ill any other line of 
business were aRked the i:;ame question, he would probnbly 
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make the same answer. The adoption of tliis policy of .distri­
bution cannot by any stretch of language be deemed a viola­
tion of the Shern1an Law .. When the court added to the words 
"understanding and agreement" the fur.ther word "policy'' in 
the disjunctive (R., p. 703, fol. 2108), and told the jury that 
the adoption of a policy was condemned to the same extent 
as the making of an agreement or the i·eaching of an unde1?­
standing, it enlarged the penal pro.visions of the law far be­
yond any point to which they have yet gone. 

If the jury had concluded, what is "Q.ndoubteclly the fact, 
that ·the great majority of the defendants had adopted the 
policy of selling to jobbers, they must have unde~·stood from 
this charge of the court that suc}l conduct on the part of the 
defencJ.ants was condemned by the law. 

If the defendants at one of their meetings had pa.ssed a 
written resolution to the effect that good business policy 
dictated distribution through jobbers and this resolution had 
been unanimously carried at a meeting where all of the de­
fendants were present, the languag~ of the cou¥t's charge 
would have made their conduct a crime. 

The wo1·d "policy'' conveys to the mind the idea of a course 
of coilcluct adopted because deemed advantageous and reason­
able and not because of any ag1.·eenient to adopt it. 
NeYertheless, persons adopting a policy in such a frame or 
mind are ttilder the condem:µation of the law as interpreted 
by the OoUl·t. 

If any manufacturei• on a large sc~le who belongs to a 
trade 01·ganization in this country were ealled upon to 
answer the question : "Has your organization adopted the 
policy of dealing with jobbers?" his answer would be "Yes"; 
but, if asked "Are the members of your organization bound 
by any agreement or understanding that they would deal 
only with jobbers?'' -his answer would probably be that such 
matters are left for individual determmation. Howeve~, his 
answer in the a-ffirmative to-the first question would render 
him guilty of a violation u;rider the charge in the present 
case, although the truth of his negative answer to the second 
question was admitted. · 
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The con.rt in its chn.-rge twice emphasized tlte e'l!l'Or of 
which we now complain. It ~pecified the three alternative 
charges of the go¥el'nment, thnt thert? hnd been nn 1nulcr­
standing reached or nn a!Jrccmcnt mnde or n. polie!J deter­
mined upon (R., p. 702, fol. 2106), and after doing so, told 
the jury thn.t if they found thnt nny one of these three things 
ho.d occurred, the defendants came under the C()ndemnntion 
of the sto.tnte (R., p. 703, fol. 2108). 

The rest of the chn1•ge on the tmbject must have driven 
home in the minds of the jury tl1~ e1•1•or of which we now 
complain. After stating that t11e law condemned n.11 of the 
three things specmed, na.mel;r, a policy, ngi·eemcmt 01" nn 
understn.nding, the court said (R., p. 703, fol. 2109) : 

"If, therefore, you find from nll t11e t-\idence bear­
ing on the subject some pronrl~e, eith~r express or im­
plied, or any a~ent to the proposition that the defend­
ants should conf o~n1 their conduct to some l>l'esc1·1bed 
rule the aim and purpose of which '~as to l'es trict their 
~rues to jobbers only, then under the law the defendn.nts 
a.re guilty of a combination and consph•o.cy t-o xestrain 
trade." 

This language must ho.ve conveyed to the minds of the 
jury that a man who ma.de n. pl'omise, expl'ess or implied, 
was guilty and that o. mn.n '~ho attended a meeting where 
a proposition wns announced that it was good policy to 
confine snles to jobbe-rs and who in bis own mind o.ssenfed 
to that proposition without so advising any one else, was 
equally guilty. 

In Jayne v. L-Oder ( 0. C . .A., 3rd Oil.·., 1906), 149 Fed. 21, 
it was held thn.t n. common policy is not necessarily a com­
bino.tion nnd that if one decides upon n policy, the fa.ct that 
others make the snme decision does not constitute a con­
spiracy. The court the1·e considered a, policy which was 
found to hnye been the result of n.n agreement to the obser· 
Ta.nee of which the members were bound nnd for the enforce­
ment of which clh:ciplina.ry and coercive measures were pro­
Yided. This feature 'va.<; lncldng in the case here, there being 
no direct evidence of anything more tltnn the recommenda.-
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tion of a com~no:p_ 1H>licy ftom wllich the defendants were 
fr~e to ·dep~rt if they sa.w fit, and there are .some of theip. 
who did in fact -depl:!_,rt from it ( afl'l..te, pp. 12, 16). Th~ a1Tange-· 
ment fo~d to emt in J OJI.JM v. Lodm~ was h~ld to be illeg~l, 
but the court in that case expressly recognized ili.e fact that 
a co~on pla-µ or policy is n'ot ~ecessariiy unlawful, saying 
ep. 21): 

"It is true that a (:!Omm.on plan o-r poli(!y does not 
necessarily mean a ·cmhbined one. The individual manti.~ 
facturer or proprietor may be persuaded, for example, 
that the retailer O"'J." jobbei• who cuts t}le medicines of 
his neighbor t.oda-y w.ill likely cut his medicines to­
morrow, and so decide not to sell him-;: and it will not 
ma4e out a conspiracy that others rure of the same 
mfnd." 

U. S. v. Southe1·n Who-lesal'e. fJ1'oee1·s Assoaiaition (D. C., 
N. D. Aia. 191B}, 207 Fed. 434. 

The combination considel'ed by Ji;i.dge· Grubb in the case 
last cited 'vent lhuch further than dic]. tlie derendai;i.ts hei·e. 
While the Sanit~l'Y Potters' .Association's secretary stated 
that it;:; settled policy was to seU only to jobbers, this policy 
was not followed by all of its members-; the Abingdon Sani­
ta~'Y Man-µfactu1•iµg Company selling qil:ect to plumbers, as 
did the National Heifrich Pottery .Comp~:µy through tl.~e 
Peerl~ss Selling ·Company. The John Douglas· Company, 
a membe1? of the association, also sold dire.ct to plumbei·s. 
These members never avpear tQ· hav.e been. criticized for 
departing from the policy of distribution through jobbers. 

No steps were ever ta~en to ·cQeree tlr~!ll in any ' v:ay, nor 
was a:ny attepipt ever made to d.ro:p thelll from the associa­
tion. The fury may ~ll have round that tlle inquiries· made 
by member$ of· th~ association a,s t.<> whether particular con­
cerns wei:e jobbe:vs a:nd the replies th'~reto were merely the 
exchanging of ipfol~at_ion to ep.Jibie the detend~nts making 
such inqµiries ~o follow a policy, which, wlrll~ aommon to· 
most. ot the ~·~tend·an.ts, wa.s not co~.rnon to· all, and which 
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was not the result of any agreement, but whlch wns nt most 
the result of following recommendntions or e:-q>re.ssions of 
opinion which. all were free to disregard if they sn.w fit and 
which some did disregard. Had the jury found this, their 
verdict under the ehn.i·ge ~"\:cepted to could not have been 
othe1• thn.n guilty in the seeond count. Hnd the portion of 
the charge excepted to been omitted and had the court instead 
<:barged the d.efendants' 34th, 3:>th nncl 3Gth i•equests (R., I>P· 
3669-3671, fol"\, 11007-11011), the verdict would p1·obably 
have been othe1'Wise. 

( c) The Court clm1•ged the jul'y (R., p. 703, fol 2107) : 

'~You sl1onld not concern youxsel're.s with t11e ques­
tion whether in the absence of such an ~~eement the 
defendants neve1-theless would ha'\"e res~icted theh· sales 
to jobbers, nor are you to inquire whetl1e1• it is n com­
mendable or usual trade practice.'' 

To this po1·tion of the charge the defendnnts excepted on 
the gi·ound that the inquiry which the trial court forbade 
the jm•y to make ought to be nin.d~ by tl1e jm-y (R., p . 724:, 
fol~. 2171, 217~; ..lf'~gnment of Error No. 236; p. 3GS8). 

This exception illnRtrnte.~ f>hnrply tlte len~th to which 
the tl·in.l court ·wns driven by the inexo1'ftble l'llle it had lnid 
do'\Y'll for itself thn.t no excuse conl<l be offered for nny com­
binn.tion, ngreement, conspil'ncy or policy nmoug mnnufnc· 
turers. Every membel.' of the jul'y doubtless knew tha.t 
whethel' there had or hnd not been n. combination, most of, 
if not all of these defendants would undel' business condi­
tions in this country hn.1e been obliged to market tlleir prod­
ucts through jobber~. They were told that they must not 
concern themselres ,.,.ith thiR knowledge, and that though this 
might be n commendable n·nde practice, it wns n. violation of 
law for the defendants to agree to enter into it or even to 
assent to the proposition that it wns a good business policy. 
The court's logical pursuit of its determination that the "rule 
of reason" has no npplication to n criminnl cnse nppm•ently 
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requited it to charge the jury that it was undue and u:µ1·ea· 
sonable for people in like circumstances to approve of the 
same policy whether they make agTeements or no.t. · 

( d) Inasmuch as there was absolutely no evidence to sup­
port the charge that the defendants "selected by agreement" a 
"special gi•oup'' to whom they "limited and confined their 
sales;', as charged in the second count of the indictment, it 
follows that it wa.rs error for the court to deny the defendants' 
motion to direct a verdict of not guilty as to the second count 
(R., p. 663), and the defendants' exception to the denial of 
such motion to direct (R., p. 665) raises a point 1•equiring a 
reversal of the judgment. 

In the Government's brief little effort is made to defend 
the conviction of the defendants unde1· the second count. If 
that count was tried under entirely erroneous insti·uctions, 
and if evidence relating to that count was improperly ex· 
eluded, and if, as a matter of fact, the motion to direct a 
verdict in favor of the defendants as to that count should 
have been granted> the consequence is that the conviction on 
both counts should be revei·sed. G.,,.a,ves v. U. S., 165 U. S. 
323; People v. Van Zil~, 143 N. Y. 368; People v. Werblow, 
241 N. Y. 55, at p. 69; Sta,te -v. MoOaless, 9 Iredell (N. C.) 
375. 
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VIII. 

'l'he trial court erred in refusing the various 
requests of the defendants to instru.ct the jury 
that they could not be convicted unless they had 
entered into an agreement in some way impos· 
ing upon themselves an obligation, and in 
excluding evidence along this line. 

(a.) It is said in the case of the Unitci/, States v. Piou:aty, 
251 Fed. Rep., 375, at pnge 377 : 

''In my opinion, unln.w.ful agreement is the essence 
of the offen~e of combination or conspit'ncy under tbe 
Sherman Act. It is wliat sepm·ntes what is permitted 
from what is forbidden. To hold it illegal !01· persons 
in the srune business and same b.'ade orgnnizntion, after 
exchanging info1·mntion and news, to act in the same 
wny, but independently of each othe1·, on buying, selling, 
or price~, would extend the seope of then.ct beyond any­
thing hei·etofol'e decided and beyond its p1·ope1" mean­
ing, and would cau~e- the g1•ente~t confm~ion nnd uncer­
tainty.,, 

The defendants' requests numbered lG t<> 21, both 
inclusile (R., pp. 670·2), and 34 to 3$, both iuclush·e (R., pp. 
G7'6-7), a.nd 42, -14 and 4u (R., pp. 679-GSO), nll embody this 
idea. 1.rhey were all refused by the Court on the ground thnt 
tht'y were coyered by it.s chnr~e, nnd the defendants duly 
e-xcepted. Typical example~ of these requests nt•e ns follows: 

"36. To :find auy d~fendrint guilty of being a pn.rty 
to a combination, the jm'Y must be satisfied beyond n. 
reasonable doubt that such nl<~mber wns not merely fol­
lowing ndtlce ns to price or trade pl'netices which he 
wu.s at libe1·ts to eithe1· follow 01· disregard; but the ju1'Y 
must .find that such defendant entered into some fo1·m 
of agreement 01~ understa11ding which in some wo..y lim­
ited or re~tricted his liberty of action nnd placed lrlm 
under some form .of obligntion to other defendants as to 
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t'he :fixiil,g or maintenance of prjces ·01· the ·determino/ 
tioii of ~s trade practices." . 

"45. If the jui·y ibid fr9m the evidence that there 
was no t>bl~gatfon expregs or implied jmposeq by any 
-co:pibination Ql" agreement upon the d~fendants ·or any of 
tllrem rto ae~l either w.itb. jobbe~·s t>r with retailera, but 
that ea·ch dclendant was enth-ely free to a-ct according t0 
his own business policy in this regar.d, they must find 
the defendant~ not guilty u_p<;m the ~ecQnd co:Unt of the 
indictment. 'r 

'There can be no dental of the correctness of the law set 
'<:mt in these· :r.equests. The Court did not ref us~ the requests 
on the g.rm1nd that they embodied -bacl law, but deemed that 
they were properly covered· by its charge. 

The Court emphasized the eI?ror of refusing these requests 
to ch'arge by the folll)wing portion of its charge (R., p. 695, 
fols. 20'84:-5) : 

"N 0r is it Jtecessary to thB existen.ce of an unlawful 
CO:Q'.l.bi-nati9n that there be any obligation assumed by the 
parties thereto to keep their prpmise'S .or .abide by their 
tj.:µderstan-ding ·a~ong th¢_mselves. The l~w wotild not 
e:qforce sttch a pro'.¢ise if mad~ b~caus~ it wo-qld be 
illegal. NC>l' need. tne:re by !lllY penalty !}.ttarching to any 
vfalatfon. of the Mreeme:p.t by a pa~ty to it/) 

It is true that in ce1;tain portio.ns Qf its cba1·ge .the· Court 
piade su<;h pronouncements a~ the following ( R., p. 703, fol. 
2109): 

"If, t11eref011e, you ibid fr.0='11 all the ·evide11,ce bearing 
on the.subject some p1•omise, ei~h~r express or implied, or 
any assent to the proposition ·tpat the defend!Ults ~~oul'd 
confo:rm their conduct to .s9me presc1·ibed rule the aim 
~nd purpose -0f which, was to restrict their sales to job­
bers only., then Ulide:r the .iaw the defendants are guilty 
of a combination. and cQnspiracy to J?estrain trade." 

The· effect of the charge wa$ tq render the w.hole subject 
~utir~ly obscure a;nd lea.ve the j-qi'y uncertain wlletlier there 



88 

need be n.ny obligntion 01· understanding among the defend­
ants or not. 

The Conrt hnd in effect told tlte jury that they could 
contict if they found o.n agreement imposing some sort of 
obligation upon the deefndants; nnd told the jury t110.t they 
could convict without finding such nn agi•eement; nnd after 
thus leaving the jury with the general imp1•ession thnt they 
could convict if they did not fh1d nn R.gl'eement, he ago.in 
refused the defendants, :request to him to t~ll the jul'Y 
definitely that they could not convict unless they should ftnd 
some promise or agreement nmong the defendnnts. This 
<Jccurred nfte1· the ehn.rge hn.d been de1ive1·ed (l:t, p. 724, fol. 
2172): 

Defendants' Counsel : ''I except to thnt po1•tion of 
Y 01u Honor's charge in which Youl' Ho11or chnrged the 
jnry that if they find some promise on the pnrt of thr. 
defendants or any of them, was made to confo1•u1 to some 
class of conduct dealing with jobbers, they then l1nd en .. 
tered into a combination. I ask Your Hono1• to chru:gc 
the converse of thnt. If their conduct wns not dictated 
by some promise or agreement to confo1•m themselves to 
some cou1·se of conduct but the me1·e following np of ad­
vice, the defendants would not be guilty of entel'ing into 
a conspiracy. 

The Court: You asked that iu you1• requests n.nd I 
have refnsed them. 

Mr. Mtll.'~hnll: I except.'• 

('b) Along this. line mny be considered ce1·tnin rulings of 
the court which had fnrthe1~ tended to confuse the minds of 
the jUl'Y ns to whether they could :find the defendnn.ts guilty 
without :finding that their conduct was actuated by agree­
ment. 

Some of the defendnnts offered evidence thn.t then~ conduct 
was not the result of nny agreement 01· sense of obligntion, 
,yhich the court excluded (R., pp. !320-1, fols, o;;s.-002; pp. 
32u-7, fo1s. 976·7; p. 327, fol~. 980-981; p. 342, fol. 1025). This 
wns clearly error. The aecnsed in a criminal case is entitled 
to testify as to his intent, motiYe or beli~f, ""here these ttl.'e 
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material issues. Wigmore on Evidence ( 2d Ed.), sec. 581; 
Stoolr,da,le's case (Eng. H. L. 1789·), 22 How. St. T~. 237; 
Or<JJWf01·a v. U. S., 212 U. S. 182, 202-3, 205; Spwrks v. U. S. 
( 0. 0 . A., 6th Circ., 1917), 241 Fed. 777, 791; Buchanan v. 
U. S. ( 0. C. A., 8th Oirc., 1916), 233 Fed. 257, 259; H ea.p v. 
Parish (Ind., 1885), 3 N. E. 549, 551. Here the jury were 
asked to inf er from defendants' conduct that they acted pur­
suant to. an agreem~nt, combination, or conspiracy. The rule 
that a defendant may testify to his motives applies with 
especial force to such a situation, and the evidence is adw 
mitted to rebut the infez·ence which his conduct suggests. 
Ma<YJ./ v. St. Pair,l & D. Ry. Oo. (Minn., 1886), 28 N. W. 249; 
Or()//J)fortt v. U. &., 212 U. S. 182, 205; Mol!own v. Hiunter 
(1864), 80 N. Y. 624, 627; S~te v. Kinrr (1882» 86 N. 0. 603 . 

. In the last mentioned case the coul't said (p. 606) : 

"Where the acts themselves are ·equivocal and be­
come criminal only by reason of the intent with whicl1 
they a.re done, both must unite in order to constitute the 
offense, and both facts must be proved in order to'' 
(support) "a conviction. In such case, ·unless the intent 
is proved, the offense is not proved. As the criminal 
intent may be, and usually is inferred from the declara­
tion and conduct o;f the accusedJ he is permitted to dis­
avow the imputed purpose, and repel the presumption." 
(Italics ours.) 

Similarly, where acts a:re not criminal unless done by 
agreement, the accused should be permitted to testify as to 
whethe1· or not in doing them he was actuated by any agree­
ment to repel any inference or presu~ption of agTeement that 
might otherwise arise from such acts. 

The exclusion of this class of testimony is, we submit, 
indefensible er.ror, in the highest degree prejudicial. The 
court is asked by the Government to approve and affirm a 
conviction obtained when the defendants-°'vhen called as 
witnesses- were not allowed to deny their guilt. 

One example may be quoted to show the character of these 
rnlihgs. The witness Campbell, President of the Trenton 
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Potteries Compo.ny, wns the first witness cn.Iled fo1· the 
defense (R., p. 320), and, nfter he hnd stnted 11ow he ft.~ed 
the prices for· his compn.ny, the following occurred on his 
direct examination ( R., pp. 32~-326} : 

"Q. Will you please state whethel' or not in fixing 
prices you a.re actno.tecl or motivated in any wo.y by any 
combination or agreement with anybody whntevel'? 

''Mr. Podell: I submit that is calling for the wit­
ness' conclmdon as to wllnt motivates 01• actnntes him. 

"The Cou1·t: I tllink so, Mr. Mnrslinll. Objection 
snstnined. 

"l\!1·. Marshall: I except. Tltnt is e-xnctly wbn.t the 
company, that h~ is president of, is cnm·ged with 
doing. I asked him. 

"The Court : Tlrn.t is your substantive d~fense, and 
you are called upon, with you1· witnesses, to pu1·sue 
the usual and ordinary and propel' method of elicting 
the facts. 

"Mr. Marshall: I except to your Hono1.,s ruling. 
''Exception to the defendants." 

In other words he wns nllowed to state the i·easoning by 
which he was actuated in fi.."ting p1ices. But he was not 
allowed to deny tbat he was aetuated by the agreement 
cho.rged againRt J1im in tl1e indictment. 

Conclusion. 

It is respectfully but confidently submitted that when the 
record is l·ead a..~ n whole. the court will conclud~ thnt, even 
if judgment is not arrested, the defendants ought nt least to 
nave- anotl1er ti•in.1. 

They Jinye been convicted in what the Circuit Coul't of 
Appeals properly chai'il.cterizes as n ' 'transplanted litiga­
tion,'' in a jurisdiction w11e1·e 11ot one of the1n resides nnd 
whe1·e it if{ not el'en contencled that their alleged combina­
tion or conr.;pi1•acy wns f orllled. 

They have been convicted in spite of thC> frank conces· 
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sion of the Government that .i:teither the defendants, nor any 
of them, were either profiteers at the expense of the public, 
or cut-throat competit0<rs· to the detrim,ent of producers not 
members of th~h· group. 

They have been convicted under an indictment which 
failed to apprise _them of the exaet nature of the case which 
they were to meet . 

. They have been convicted following the et:elusion of rele­
vant· evidence and the adlnission of matter which should have 
been exclud~d. 

Their conviction followed a series of rulings and a charge 
by the learned tiial j"u,dge, which ascribed to the Sherman 
Act a machine-like ope1•ation at variance with the reasonable 
interpretation which this court 11as declared it should receive. 

Jail sentences imposed upon citizens o.f standing, for con­
duct which, if in vio1ation of the law, is neithe1• alleged nor. 
proved to have been damaging to the public or to competitors, 
will lead this court to scrutinize with exceeding gre~t care 
the record upon which tlley are based. 
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