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Mr. JoHNSON said: The American Tobacco Com-
pany was organized before the Sherman Act for
the manufacture of smoking tobacco, cigarettes,
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an.dtother matters of tobacco. Tt wag organized
fc);;imaluy by the merger of five corporation:. That

place antecedently to the Sherman Act: and
antecedently to that Act it was in the possessiog
of a percentage of the cigarette manufacturing iy
dusjtry considerably larger than it now DOBSesses,
It is a purely manufactering company, sclling iis
}nanufac tured product. It does not cngage in sell.
ing generally. [From time to time it has enlarged
its operations, for reasons stated in the proof and
uncontradicted by proof, in order that it may man-
ufacture more economically and more largely, and
be able to sell a more largely produced product.
It is not a holding company in the sense in which
some of the decisions speak of a company holding
merely for the purpose of liolding. From fime to
time it acquired additional properties, always
manufacturing properties, and always for purposes
of its own enlargement. There i8 no proof what-
ever—on the contrary, the proof is directly op-
posed—tlat there was any acquisition at any time
of any property other than for the furtherance of
its own Dusiness ends.

As the business of the American Tobacco Com-
pany enlarged, as a manufacturing company, it
has done precisely what every great manufacturer
is obliged to do. In hunting for economies i't hag
acquired the control of some of the materials—
never the raw material, the leaf tobacco—but of
come of the materials, and of the purchase of some
of the materials. It has to some extent, but “?t
to a large extent, endeavored to increase the fa(ill-
ities for the distribution of its goods. . It has 1n-
qured its own product. It has done, In ‘f"mt’ ail
those things wlich a greatly enlarged hus.mess :n-
ables a manufacturer to do in such husmes.ﬁ or

rtherance of its ends.
th?[‘]:f:: questioﬁ is whether that_compt;my, itt].;ulju‘:zli-:
ganized; thus enlarged, thus CODduc g
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ness, is doing an illegal business? And in order
that we may know exactly where we stand in the
reasons which the government assigns for its busi-
ness being illegal, let us take them upon their own
wording, and see what they say:

‘e do not maintain that restraint of com-
merce is denounced by the Sherman Act unless it
ig direct and material, either in tendency or elfect;
and, of course, do not insist that every contract or
arrangement which causes the elimination of a
competitor in interstate trade is necessarily unlaw-
fnl. Tle statute was intended to foster, not de-
stroy, business operations nniversally regarded as
promotive of the public wellare.

“Accordingly, we do not avouch and will not at-
tempt to support the extreme construction of the
Act adopted Ly the Presiding Judge below under
which he declared, in substance, that it would be
unlawful for auy two individuals driving rival ex-
press wagons between villages in eontiguous States
to combine forces by forming a partnership, or
otherwise, and operate a single line; or by contract
‘to deprive the country of the services of any num-
ber of independent dealers, however small.’

“Contracts, conspiracies or combinations which
give power to restrain cominerce or necessarily
tend to monopoly are unlawlul without more. The
essential purpose of the statute is to prevent in-
jury—not merely to reverse a course of conduct.
The evidence, however, clearly shows that acting
in concert the defendants have exercised coercion
and duress and have practiced unfair, oppressive
and wicked trade methods” (Drief, pp. 28-9).

I do not propose to cover the ground which my
colleague covered so thoroughly yesterday, and re-
view those things. That question of whether there
are such acts—which we utterly deny—must de-
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pend upon the effect of the oral argument, gng
upon the reading of the carefy] paperbbooks :\'hich
have been prepared on Loth sides of this contpp.
versy. What concerns me is that ip that state.
ment of the law we lave inserted many things
which we do not find in the statute, and we haye
tbe non-insertion of some things which we think
should be there. Tor instance, let us take it up a
little and see what it means:

“We do not maintain that restraint of commerce

is denounced by the Sherman Act wnless it is di
rect.”

And yet, stating that principle that the Sher
man Act only denounces restraint of commerce
that is direct, we have within the compass of half
a page the statement of directly destructive and
antagonistic doctrine of this kind: That contracts,
conspiracies, or combinations which give power to
restrain commerce or transportation are con-
denmned Ly the Act.

Those two things cannot stand together, Ii can-
not be that the Sherman Act condemns only that
which is a direct restraint of trade, and yet con-
demnps that which is not a direct restraint of trade,
but condemns that which may, hy the possession of
power, which may or may not be of illegal acgni-
sition, have the indirect effect of restraining trade,
And again—because when your adversaries at-
tempt to state a proposition, and when thlat
proposition is untenable, there is some in-
ference to be drawn from it that it is
di]‘_ﬁcﬁlt for them to state anything upoD
which they can rely with conﬁdence——had. they
stated: “We stand upon the Sherman Act asif was
written,” we would know exactly Wll&f"e they stanﬁ.
But when they say, in the first place, In one b.reath,
that it must be a direct restraint, and say it the

i indirect, if there 13
next that whether direct or 1n s
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the possession of the power which may result in
the restraint it is condemned, I fail to see the con-
sistency of the doctrine.

Again:

“\WWe do not maintain that restraint of commerce
is denounced by the Sherman Act unless it is direct
and material, either in tendency or effect.”

Your IIonors decided, after a great legal con-
troversy, conducted by the greatest legal minds or
among the greatest that have adorned the bar of
America, that you could not write into that statute,
in connection with the word “restraint,” the word
“reasonable.” And yet the government say that
they will write into that statute the word “ma-
terial,” although you see nothing at all of that
sort anywhere in it.

Again:
“Contracts, conspiracies, or combinations which

give power to restrain commerce or necessarily
tend to monopoly are unlawful, without more.”

You have there the suggestion of something
which has not the sbadow of foundation in any
wording of that statute—that combinations that
have the tendency or that have the power to re-
strain commerce are unlawful. The statute con-
demns the combination in restraint of trade.

Having seen their position, and having seen that
they depend in the support of that position upon
material acts, and that having been argued before
You and standing upon its bottom, let us see where
we stand upon the consideration of this subject
upon general grounds. And I will state seven
propositions:

The first is that this case is ruled by the Knight
‘decision,
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The second is that the actua
e'rty not charged with public use is not g combing.
tu.)n,'contract, Or conspiracy in restraint of trade
within the meaning of the Act,

The nest proposition is that in the present case
the faet is tlhat the acquisition of property was
not for the purpose of destroying or restraining
trade, but to increase that of the acquisitors. Tlis
purpose was accomplished, and trade
was increased,

The next proposition is that there is no duty
on the part of trading or manufacturing corpo-
rations to compete. The prohibition is againgt
their agreeing not to compete. And therefore, if
non-competition is the result of acquisition, the
Act is not violated.

The fifth proposition is to state the difference
in the principles involved in the case of public
service corporations and in that of private corpo-
rations.

The next is that the attempt to monopolize which
is condemned is one which involves more than own-
ership or aequisition, however extensive. It in-
volves the idea of exclusion of others from trade
through the instrumentality of some illegal act or
action.

And the last proposition is that the remedy de-
creed in this case is one which defeats the object
intended to he accomplished Ly the Act. The fail-
ure to prescribe a remedy which does not involve
such defeating is a demonstration of the lack of
intent to prohibit anything which can only thus
be remedied. e

Let us now take the first of those propositions;
and that is that this case is ruled by the Enight

n.
de;LSége is no use, in hunting for the reason of great
PN P Lunt for little shreds of words
judicial acts, to o hat is decided,
here and there. In determining whail

1 acquisition of Prop-

generally
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pothing is more blinding and deceptive than to
hunt for occasional words, et us face the thing
which is done by the decision, and then sce whether
that thing by that decision done is or is not like
another thing which is maintained to be legal on
one side and asserted to be illegal on the other.

What was the Knight case? There a sugar
refining company, which by reason of mergers and
consolidations and acquisitions was in the posses-
sion of about sixty-six per cent. of the refining
trade of the United States, acquired, paying for
the acquisition in its own shares, the shares of
stock of companies wmanufacturing about thirty-
two per cent. of the residuum of the refining trade;
and after that acquisition of the shares of stock
of those companies the American Sugar Refining
Company was the refiner of ninety-eight per cent.
of the refining product of the country. It, of
course, bought its raw sugar in foreign or internal
commerce. Sugar was not raised in Pennsylvania.
At the same time, as appeared by the averments of
the bill and appeared by the proofs, its business
consisted to an exccedingly large extent in the
distribution through the channels of interstate
commeree of the sugar that the selling companies
refined. You therefore had the case of manufac-
turing corporations which could not manufacture
until they had, by interstate trade, obtained the
raw material; of corporations which depended for
their financial prosperity upon the putting through
the whole of the country, in interstate commerce,
of what they held. And you held in that case
that the acquisition of those shares of stock could
not be the subject of any animadversion by Fed-
eral law, because it was a matter entirely within
the control of the State.

In this case we have a corporation which buys
its raw product in other States; which distributes,
after it is manufactured, the manufactured prod-
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EEZilllgsancE;SE;i comumerce; but which does ity
ufacturing in various States yp.
der the laws of those States. It has acquired SOUII]lle
consiﬁerable Ii‘?s ok It has acquired a very

not the considerable quantity of
the. property a.ml shares it holds by cash payments.
It is engflged In manufacturing; and the shares gf
stock which it has acquired are of companies whose
?roduct becomes a part of oue of their departments
in the avenues of business. Of course it does, as
the.Sugar Refining Company did, a vast amount
of interstate commerce husiness after it has pro-
duced its product.

Can the ingenuity of man, including lawyers,
define a tenable or real distinetion between tlat
case and this? It has been inveighed against. Cer-
tain of the judges of the lower courts have said
that this Court has reversed itself, or has in ef-
feet destroyed its ruling. Dut that case, as I un-
derstand, wherever it Las been referred to by 2
justice of this Court, after a decision has been an-
nounced, has always been stated as ove which
stands as the law of the land. It rests upon the
firm foundation of recognizing that while the Fed-
eral right is great in its way, the right of the State
is great also, and is to be respected. It rests upon
no small or mean distinction. It rests upon the
great principle which the Constitution of the
United States was partly framed to support—the
preservation of State rights, and their destruction
only to the extent that it was mecessary and the
power was conferred to destroy the State rights
in the interest of the Federal government.

Attorney General after Attorney Greneral of the
United States, from that time on, has stated that
that Act does not apply to manufacturing comp.a-
and that they are not within its control. Mil-

nies, :
millions of property have been acquired upon

lions,
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the faith of that decision, which, as I say, huas
always been recognized. e lhave heard the voic-
ing of discontent in otlier courts and in other places
at that decision, and at ihe conferring of power
upon the States, or recognizing its existence. Dut,
long ago as that decision was rendercd, there has
come from the Congress of the United States no
suggestion of amendment or alteration of the law,

You have a statute which, when these companies
enter into the domain of Federal or interstate com-
merce punishes in a frightfully severe way the do-
ing of anything violative of that Act. Why and
Low is it now necessary to reverse a decision upon
wlhich property rights have Dbeen acquired, and
which is one of the bulwarks of the State control
.of State matters?

The control of the States over matters of manu-
facturing within their limits hias always been abso-
lute. That is not merely the result of the Knight
decision, but is Leld by the decisions which were
cited sustaining the principle. If you destroy
that, where are you to stop in tlie eneroachment?
The owner of a manufactory in a State subject to
the State law may do in his manufacturing as he
pleages. He may manufacture; he may refuse to
manufacture, As far as the Federal government
is concerned, the manufacturers in the States may
agree that they will not manufacture; they may
agree that they will not compete; but they are not
to be punished. When they are engaged in a bus-
iness which is preliminary to the production of
a manufactured product whicl, by what is done
with it, becomes a subject of Federal control, they
are not amenable to any law or to any objection.

In the Knight case you laid down no sucl doe-
trine as that if it was restraint of commerce it was
denounced by the Sherman Act if it was direct
and material; or that combinations which give the -
power to restrain commerce or necessarily tend
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to monopoly are unlawful,
ter .to stand where it Was, upon the theory thof
until something was done which brought the magy.
facturers within the I"ederal domain they coulg
n01_: be controlled; that if they possessed or ge.
quired, by rcason of thoeip manufacturing, the pow-
er to do or not to do, that was a matter that was
not and conld not be punished by the Sherman
Act.

Cotton is almost exclusively a product which
goes into interstate commerce. Suppose to-day the
owners of all the cotton lands in the United Stafes
agree among themselves that they will not plant
cotton. The result will be destruetion of an enor
mous interstate commerce. Dut would not the
United States be powerless to punish them for that
agrecment? They might or might not be punished
by the State in which they were located. That is
a maiter for the State. Dut so far as the United
States is concerned, although you would absolutely
destroy, root and branch and totally, all inter
state commeree in cotton, would there be any right
to interfere with them? JAnpd if the right existed,
would it Le a salutary right? Dut whether salu-
tary or not, would there be any right to interfere
in any possible way with them?

The properties are acquired. The various com-
panies, located here and there in different S_tatcs,
acrquire tobaceo manufactories. They may sunIlle
not manufacture at all. Who is going to punish
them? They may agree that they will not manu-
faciure. Can you punish them under thf} Federal
law? If they do not manufacture, all interstae
commerce trade in tobacco will be dest.rf)J."Ed; but
you have not yet brought them to a pos'ntl?zl .wge;e
you can subject them to F?del'ﬂl jurls m‘h?l;
What they do in that respect is something whic
can be done absolutely without regarq to any
animadversion that may be passed upon if by any

You allowed the mgas.
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Federal statute. The moment that they put into
the stream of interstate commmerce it pound of that
tobacco, in all that is thereafter done they are sub-
ject to the Federal law; and if they violate any
of its provisions they are condemned by that lLaw.
Until they put it into that stream, they have the
absolute and complete control of whether they will
or will not.

Of course, if your ITonors are with us on the
first proposition, none others are necessary for us
to maintain.

The next proposition is that the actual acquisi-
tion of property not charged with a public use is
not a combination, contract, or conspiracy in re-
straint of trade within the meaning of the Federal
Act.

TWe are not dealing in this proposition with pub-
lic service corporations. We are dealing exclu-
sively with private corporations. And concerning
those corporations (and now I am away from the
point I bhave been making, narrowing this Act as
not applicable to this transaction}, even though
they are subject to the Federal jurisdietion in ac-
quiring the property of competitors, no matter to
what extent that acquisition may go as long as it is
a bona fide acquisition, it is not punished by any-
thing that is expressed in this Act.

Let us bear in mind in construing this statute—
a statute which the government is only willing to
construe by inserting some words and expunging
others—that we are dealing with a highly penal
statute. The offense is punishable by a great pe-
cuniary fine, and is punishable by imprisonment.
The person who is guilty of the offense must pay
triple damages to any person that alleges and
proves them. For a dollar of injury he is to re-
ceive three dollars of damages. This Dleing a
highly penal statute, the fundamental rule of in-
terpretation of criminal statutes (which you
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\roiCli(l 50 well in United States vs. Brewer (137 U.
S. 278), and have several times repeated) is that
thf‘}’_ must clearly express the offense. You cannot
punish men by any planting of statutes so high
that they cannot be read. You canuot punish them
by statutes expressed in language wlich eannot e
understood. You must clearly express the offense
which is made a crime.

Under this head I want to consider first what
constitutes actual acquisition. Then I want,
under the second suldivision, to consider that
there is nothing in this statute, in what it penal-
izes, that carries with it a suggestion of any actual
acquisition of property.

In defining actual acquisition in tlis case, I am
not dealing (because the exigencies of this case do
not require it) with the status of a holding cor-
poration. A lholding corporation, as I understand
it, is not one which acquires property or shares
for the purpose of using the same in the promoting
of its trade; but it is a corporation which, hav-
ing no trade, acquires shares (for it cannof ac-
quire property) for the purpose of holding them
for something not involved in the transaction of
any business, And that is an aet which may be
good or bLad, under your decisions, according to
the motive and the intent.
©oof course, this is not any mere holding company.
This is a company whicl has not acquired a penny’s
worth of property or a dollar’s worth of shares ex-
cept for the purpose of puttiug it into its own
business, and which has in every instan.ce, under
the proofs in this case, wheu it has acquzre.d prop-
erty, used it for the purpose of promoting its bust
It it buys a manufactory for the purpose

omoting its business, and does not see fit to
it is not amenable to any
e Fed-

Tiess.
of pr
use tbat manufactory, 1t 15
law under the Enpight decision or under th
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eral statute. The Tederal statutes do not compel
a manufacturer to manufacture.

In determining whether a thing is or is not an
actual acquisition, it is immaterial whether tl.le
company buys the property and pays for it in
shares, or whether it buys the property and pays
for it in cash. I am not now dealing with a mere
holding company. I am dealing with a manufac-
turing company which buys the shares in the course
of its business, for its businecss ends. Just now,
as cver, there are different ways of paying for
property acquired. A payment for property in
chares of stock is just as much a payment as a
payment for it in cash. If you have a mere hold-
ing company, the manner of the payment may have
some bearing upon the whole subject in determin-
ing intent, etc. IDBut where you are dealing with a
company whiclh is engaged in manufacturing, and
that company is buying manufacturing properties,
it matters not how it pays for them. It may be
the ordinary method of payment when men con-
tract a partnership. A, B and C are conducting
separate manufacturing businesses. IFor some
reason or other they think it well to combine their
efforts, to own jointly all their properties, and to
conduct them under one head. There is no pay-
ment of cash at all. The three partners, if there
are three, make their respective contributions;
and each takes an interest in the aggregate for an
interest in the segregated thing which he puts into
the aggregate. And if there can be no condemna-
Fion of the acquisition for an illegal purpose, that
I precisely so where the corporation acquires what
1S a partnership, with immunity against personal
liability beyond the contribution. There are no
Word's _in this Act which punish anything like the
'accilu‘mtion of ownership, even though it be the ae-
quisition of ownership of a competitor,

The Sherman Act practically made no new of-
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fensq?, excepting that under your decisions it wrote
f:“t Imumunity of “reasonable” in conncetion ity
rfgst-ramt of trade” It but made part of the
criminal law of the United States the common Jay
u_pon the subject. And in reaching our conclu-
slons we are aided by that light in determining
what the meaning of the statute is,

At the time this statute was made there were
several things Dbeing done which help us to the
understanding of the meaning of it. There were
acquisitions of property. Individuals grew rich,
and acquired large properties. Corporations grew
prosperous, and acquired enlarged properties. XNo
onie condemned that, or put into the act or can he
supposed to have put into the act the condemnation
of that thing which was being universally done, by
condemning combinations, contracts, and conspir-
acies in restraint of trade.

There were other things which were being done
at that time. There were contracts entered into
by the owners of different corporations—usually,
and perhaps always, competitive corporations—
by which one competitive company agreed with the
other competitive company for a restriction upon
the extent to which it would do business. It
agreed to a restriction of prices. It agreed
to a restriction of output. It agreed to not
compete. By agreeing not to compete, it directly
entered into a contract in restraint of trade. The
manner in which it was done in other cases was
that the controlling shares of stocks of different
corporations were not changed in ownership act-
ually, but they were vested in a person who was
not the owner, who was constituted a trustee; and
hy reason of the vesting of the title of these shared
in the different companies, this trustee was able to
control the operations of all. That was the trust
arrangement, and that was the comb.matmn in the
nature of a trust which was practically the one
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gmown throughout America. There were INCrZers
and consolidations under the statutes of the dif-
ferent States. Those statutes began fifty years
ago. It has been the policy of very many of the
States of the Union to increase the capital of the
great corporations, to enable them to do that larger
amount of business which the experience of the
modern world has shown requires more capital,
They have been enabled, by mergers and consolida-
tions, to join Companies A, B, C and D into Com-
pany X, if you please. That was as well-known as
this trust combination. Will you suppose that it
was the intention to render penal either the acqui-
gition of property by its purchase, whether by
shares or by stock, or the consolidation of prop-
erties under the merger and consolidation laws of
the different States, by a statute which, dealing
with a condemnation that the common law had put
upon such things, condemned all contracts, combi-
nations, and conspiracies in restraint of trade?
Did anybody suppose, in 1890, when this statute
wag passed, that the corporations which had and
would avail themsclves of the merger and consol-
idation laws, whether they were competitive or not
(because if they were not competitive there would
be no motive to consolidate)—can anyone suppose
that when this Act was passed it was intended,
under these words, to condemn those things which
were usually done and were the ordinary transac-
tions of bnsiness? Is it not and was it not the
duty of Congress, if they had in the recesses of
their heads any such idea as that, to express it in
language very different from this?

Of course, when you say “in the form of a trust
or otherwise,” you have a pretty large limit or
geope hy the word ‘“otherwige.”” But it is a fair
Fule of interpretation that a general word follow-
ing special words is to be construed somewhat in
accordance with the scope of the preceding words.
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“In the form of a trust’—o

f course it w
. wa
“Or otherwise' 3 uot.

: '—did not that mean in
\\‘h}ch’P_ut the properties of various m:;;:ﬁi;;;:
or individuals under a joint control or domination?
ADd'd.ld. 1t mean that control which followed thé
acquisition by any man of property
way?

The right to buy and sell is a vested right; it is
a property right of the highest importance. De.
stroy the right to sell, and the value of Property
gf)es t-o nothing. What was done hy the COrpora-
tl?lls In this case, under the facts, certainly—and
without the facts, so far as any evidence appears—
was the exercise by this corporation of the right
which it possessed to buy property; and what was
done by the vendor was the exercise of the right
wbhich the vendor possessed to sell property.

Grant that Congress had the power to interfere
with this most essential right of property, the
right of buying and selling: Are you going to make
this ioterference by judicial decision? Will you
destroy this property right by interpretation, when
Congress itself has not expressed, not merely not
in clear but not in the most indistinet language,
any intention to interfere with the doing of any-
thing of that kind?

If they mean it, they will pass a statote.
There seems to be no difficulty in passing statutes
leveled at what are popular targets. But until the
Congress takes the responsibility of interfelfillg
with tbe right to buy and to sell wbere the rlgh.t
is exercised for the purpose of enlargement of Pusr
ness, let no judicial legislation upon such subjects
be enacted.

But if it be the fact that this statute condemns
the acquisition of the property _Of 4 Cqmpetltcl':‘,
where are you going to find the right ’Eo insert t e
word “material”? If there be a wrong in the acqu®
sition of property, it is a wrong whether the ac-

in a legitimate



17

quisition be large or small. There is no measuring
gtick put into this Act for the purpose of measur-
ing how great the acquisition must be. The gov-
ernment, when it says it must be “material,” does
not. tell us whether it shall be a third, or a fourth,
or a half, or what. If the acquisition by a corpo-
ration competing with another of the competitor’s
property is a combination in restraint of trade, it
is such combination, whether the acquisition be
big or Jittle. And Judge Lacombe has brought al-
most to the position of an absurdity the interpre-
tation which would bring about such results by
simply enforeing the interpretation according to its
necessary and natural cffeet. He says:

“his statute condermns any contracts in restraint
of competition; and thercfore, wherever a competi-
tor acquires his property, thercafter the owner is
not going to compete, and you have restrained com-
petition.” And I subnit that it is only because of
the frightful consequences that would c¢nsue from
endeavoring to procure from this Court an affirm-
ance of a principle which I am told was contended
for by the Government in the Court below—it is
only when, in cold blood, they sce staring them in
the face, in black print, the statement of a princi-
ple which would make illegal every acquisition of
property by one competitor of another—that they
shelter themselves by re-cnacting the law, and put-
ting in the words “material” and “having a ten-
dency to confer power.”

The next proposition I state is that in the pres-
ent case the fact is that the acquisition of prop-
erty was not for the purpose of destroying or re-
straining trade, but to increase that of the acqui-
sitors. This purpose was accomplished, and the
trade generally was enlarged and increased.

This petition is reeking with aceusations of
fraudulent motive and fraudulent conduct. It dis-
closes the faet that in the mind of the very learned
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a.nd very able gentleman whe drafted that peti-
tion, he did not think that standing upon the lay
alone he could Sticceed, and that he hag to put
around the law this bittep coating of coercion ang
fraudulent and undue and illegal acts, We took
him at his word. The Government in this case had
that extraordinary privilege which no suitor up.
der the sun but the Government possesses, or g
State sovereignty—the epportunity to go through
every book, paper and letter that had accumulated
during the years of the operation of thig company
for the purpose of examining and seeing whether
it could find among ity private papers something
with which to condemn it. We would have thought
that in a petition of this sort, making these grave
and most damning unproven accusations, the Goy-
ernment would have songht to strengthen itself by
the proof of some parties, some human beings, who
upon their oaths would swear to the things whicl
they accused this company of perpetrating. Why,
if this company had done the things that are
charged in this petition, if its course liad been one
course of destruction of the interests of others, if
it had ruined the properties of others and then
coerced them into selling, if it had driven them out
of trade and made their trade impossibie, what a
cloud of witnesses could have been summoned by
the Government to prove that fact!

Tell me that if it had done these things innumer-
alhle, there would not have been one witness, ﬂtl
least, produced who wouild have sworn to the fact!
The very fact of that failure, the very fact of the
inability to produce the witnesses W]IOOIDUSE have
existed in swarms if the fact existed,' iz the Dbest
thing that ean be said in favor of this Com?a;iyf
and shows why it was that in the Court.bel(m-(,i ;f
posed as that Court was (properly d'ltsrf}gi 1
course) to rule against this Compﬂfl}’f 1 st he o
strengthening in the facts. It always m
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gatisfaction, when any great result is reached in
the way of condemnation, if, to {lie condemnation
upon technical points of law, the learned Judge
who delivers the opinion can add the moral and
the legal condemnation of facts.

There was no such thing. Dut, delving among
the Ietters of the corporation (a corporation en-
gaged in active business), and finding among the
letters of those who were the salesmen of the cor-
poration (some of them occupying the positions of
vice-presidents of 1he corporation)—finding in
that hustle of business certain things, they come
here, unable to produce a human being who will
show any harm that was done, and say: “Iiy those
letters we have established certain facts.”

I should like to see the corporation guilty of
violating the laws governing interstate commerce,
or innocent as a babe in the matter, whose private
salesmen’s letters could be exhumed through a
period of years, and you wonld not find something.
But do not say, when you find two or three let-
ters that you can read with gloss and make them
bad, that you produce some “typical” letters. Say
what is the fact—that having made these charges,
and having failed to establish them by a single
human being, you rely upon the letters. VVith
your ability, and with your knowledge of the case,
you may be sure that you wonld regard it as your
duty fo your client (and would so discharge it)
to produce every letter that sustained your
charges. And in this case the mountain has la-
bored and has produced a mouse!

Oh, but we have this theory of possession of
power! You aequire a large ownership, and you
have the power! Power to do what? Does not
anybody who is familiar with the operations of
business know that the great trouble with a cor-
poration which produces a large percentage of the
business is that it has got to carry in its Lusinesg
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the corporation whicl produces a little? I
I‘:O_’;laf‘ford, by reason of the great destru;:tim: :1?"{
At ensue to it by reason of its lar .
reduce its price for the e Droduet, t
pr%ce of its adversary. TI}):;;I}Z:; :O‘f“;t;ducmg fhe
prices ou certain occasions.” Of COUPS}"; if;ud?:lt
Thfz man in the business world who, when he ie;
mlmtten on one cheek, meekly turng ang requesty
his adversary to please smite Lim on the other, ig
an almost unknown quantity. And yon may’ha
very sure that if their business was attempted to
be taken away from them by cutting prices, they
would respond with a cut. Dut can one side cut
3:-11(11}1 illi;l?good, and the other side ecut and he
This idea of cutting aud redueing prices is one
on the ridiculons features of meodern argument
Why, we are taught tbat competition is the life
of trade. Nothing may be done that will interfere
with competition. What is competition? Itisa
war between two producers of the same commodity.
It is a war to the death, if it can be. They cannot
agree that tbey will not compete in the most bitter
way. Are you going to penalize them if they are
carrying out what you say they must do, compet:
ing without restriction, because in the competi
tion one is ruined? All husiness life is a snryival
of the fittest. That is the very beginning and end
and ohject and purpose of this competition which
this Court has said so much to favor. And now
they come and say: “You must compete”; and
then they say: “You are guilty simners because
you compete by endeavoring to prevent the other
person from walking away with your business”
It is said that in tbis case the others cannot
compete. No buman being has been produced fo
say that he could not. There is that most extraor
dinary fact—that during the course of the operd
tions of this company, of latter times there 15 8
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constantly decreasing percentage of the busim.ess
done by it. Iow on earth are you going to main-
tain, before a court of men of the world as well as
men of the law, the propesition that you cannot
compete, that we have got the possession of the
power which destroys the competition of others,
when the fact is that the independent operators
are producing increasingly each year a larger
amount of product?

That is, perhaps, largely owing to the peculiarity
of this business. You have been told by hoth sides
that it is a business of brands. A man who indulges
in the pleasure of chewing tobaceo has a brand
which he will chew, and you cannot tempt him to
chew another. You might put his price up a few

"cents on each ball of tobacco, and you might put
it down, and an angel from heaven could not per-
suade him to chew the cheaper product and eschew
the more expensive ome. And that may De the
reason for this. Dut be the reason what it may,
the independent operators, despite this assertion
that they cannot compete, are growing in volume
and importance, and svme of them are growing ex-
cessively rich.

What was the reason of this acquisition? You
have the testimony of Mr. Duke. Ar. Duke testi-
fies on that subjeet, without ecross-examination
breaking him. There is none. Our learned op-
ponent was wise in that. Some men you cross-
examine, and some men you do not. The man
whom you know to be telling the truth, and the man
who is not able to be beaten out of his statements
of the truth by cross-examination, is let go if the
¢ross-examining counsel is ar intelligent as my
learned opponent. But he tells you, taking up one
!:)y one the history of these acquisitions (and there
1§ no countervailing proof), that of course they
wanted to increase their business; of course they
wanted to make their business as great as it could
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be. Isthata crime? Let it be once known that the
lelll'“'l.lO succeeds by reason of his success becomes
& criminal, and you have written the death-yar.
rant of the success of American industry.

Of course they wanted to succeed. They had
more brauds, and they grew, They lad more
money. We have not yet reached that degree of
socialism in which the possession of wealth is to be
condemned as a crime. Tlere are many punish-
ments that can be inflicted npon a man wheo gets
wealth illegally ; but the mere acquisition of wealts
gives him the advantage that goes with wealth,

The purchase of these things broadened the
business. Wbhen they feared one business was de
clining, they took another; they added to it If
they could not make their living making smoking
tobacco, they would acquire some plug tobacco
manufactories. They are not in any way in compe-
tition. A man may have ever so many industries.
The fact that lLie is broadening them out does not
do it. Does he broaden them out for any illicit
or unlawful purpose, or for a real one? That is
the test. You have been told here: “¥Why, every-
thing was acquired.” If a few factories were not
operated, it was hecause they could make the brand
which they bad acquired hy virtue of the purchase
more economically at auwother place. They ereatly
diminished their expenses; and they were able, by
reason of that, of course, to have a ¢ertain amount
of power. .American products, whiclt are now
shipped in enormous quantities to forcign cour-
tries, would have not one iota of a chance of ‘fu:-
ceptance there if it were not for the economies
that have been worked by the holders and 013‘—‘1"53
tors npon a large scale. The very purpose 33
tendency of modern business, the very H@CES:". i
of modern business, is to enable the ma.nufactulilri:,r
to be done most ecouomically; and it can 131" !
be go dome by manufacturing upon such a 3arg
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ceale that to-day the profits coming to those “-'ho
operate are solely the result of their ecopomu.as.

They made the test of this thing. It 18 Si?ld,
«you hought this thing for a purpose.” If the thing
that we did was not of itself illegal, then there was
o intendment against us. The wrong motive
must be proven. It will not do for me, if I enter
into a contract not to compete, to say that my mo-
tive was laudable. T have violated the law by enter-
ing into a contract in restraint of trade. Dut if
I am doing a thing which may be vood or may be
bad according to my mative, then it is for the Gov-
ernment which attacks my motive to prove it. In
this case there is no proof to sustain the attack;
and all the proof is upon the side of thix corpora-
tion.

The next proposition is that there is no duty
on the part of a trading or manufacturing corpo-
ration to compete. The prohibition is against
their agreeing not to compete. 1f, therefore, non-
competition is the resnlt of acquisition, the Act 1s
not violated.

It does not lie in the power of Congress to com-
pel a manufacturing or trading corporation to
compete. It lies within its power to prevent it
from competing. It may search with a microscope
for the motives of the thing; and when it estab-
lishes the motives, it may ask for the condemna-
tion. But if the non-competition is the result of
au indisposition to compete, the whole thing is
powerless. And it is that which is the basis of one
of the leading points of argument in this case—
that there is no duty on the part of trading cor-
porations to compete. They may manufacture or
not, they may compete or not, as long as the non-
competition is not the result of an agreement.

What is the deduction from that proposition?
If they are not obliged to compete, there can be
no illegality in the sale by one competitor to an-
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f)ther, because the resultant i

ing competitor will no longer ;szh;ttzh;' purchas
to compete. You cannot add three ’i}nterest
gether and make the addition anythi nothings t-

i . ything more th

nothing. You capnot add three mmanufaect -
together, neither of whom is under any au:;eg
compete, and, beeause of a bona fide acquisition
by one of the property of the three, hecause there.
after he does not or will not or has not the in.
terest t.o compete, say that the acquisition itself
was criminal. He is doing nothing which e
siroys a right.

The .vendor gells becaunse the equivalent which
he receives in cash or shares is more important to
him than the thing he sells. The vendee buys be
cause the thing he gets is more important than
the thing that he parts with. And therefore the
purchase by a competitior under those circum-
stances cannot by earthly possibility be enlarged
into the idea of a contract or combination in re-
straint of trade. He is exercising an inberent
property right for a legitimate and proper pur-
pose.

Regarding this idea of the possession of power:
We are not dealing with public service corpore:
tions. What does it boot? A, B, C and D are not
obliged to do a certain thipg. A, B, Cand D sell
their property to X; and X does not find it to
his interest to compete with himself. IIe possesses
the power not to compete. Ihy, of course, he
does. He hut acquires, by that transfer of prop-
erty, the right which existed in the transferror.
And this act, in some of the decisions (not th-e
decisions of this honorable Court), i8 read as Lf
it wag an act to prevent the stifling of compeﬁ-
tion. There is no word “competition” anywhere It
the Act. You have said that to agree not to “°I,"(i
pete is a restraint of trade; but you have nob SYM
that it is the duty of people to compete o
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have not said that if, in the ordinary cm}rse of
business, something happens by whieh (.1f you
choose to use an approbrious naue, “stifling”)
vou have a stifling of competition, if that stifling
:)f competition 1s the result of a property right,
you have violated any statute. '

That brings me to the consideration of the dif-
forences between private corporations and publie
service corporations. There are three. It 18 not
for counsel to question any decision of ihis hon-
orable Court. That would Dbe about the worsk
tactics and the poorest thing he could do. The
duty of counsel is to accept lovally—wbhether he
does or not matters not, but it is his duty to
accept loyally—every decision of this Court, and
not to rise and challenge it. And my purposc
now is to show the vast difference between the
Northern Securities case and this case.

The first difference is this: In the Northern
Securities case you were dealing with public cor-
porations, charged with a duty to the public. The
Great Northern and the Northern Pacific Rail-
way Companies had availed themselves of a grant
of a franchise. That franchise had enabled them
to exercise the right of eminent domain. It could
only have been granted because they undertook
a public duty. Therefore, whenever anything was
done hy two corporations, each charged with &
public duty to compete, which interfered with
their competition, they brought themselves within
the range of an act which interfered with or re-
strained trade or competition. On the one hand
is a private corporation, with no duty to compete.
On the other hand is a public corporation with a
duty to compete. One violates its duty by giv-
ing the control of two properties in any way to
one; and the other does not violate any such duty.

The next difference is that the Northern Securi-
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ties Company was g holding company pure and g

ple. There was no trade or tr:at1:15‘-1)01‘i:ationarL o
lo be accomplished Ly the Northern Selé:l]:ffiie
Compa.ny. It had no railroads; it did not Oppratz
any I'«"illl'oadsl It was organized mcrely for the.pur.
pose of acquiring the shares of stock of corpora-
thnS:. You held that that helonged to a class of
holding corporations. It was, in the language of
the len‘rncd Justice who delivered your opinign a
?ustodlan of those shares. This Court found tl:at
1t was assimilated in gowe respects to the old trust,
where the trustee acquired the title to shares of the
stock of various corporations, and in that way eon-
trolled the whole. And in that case, finding that
that corporation was going to discharge no duty
which made it necessary for it to acquire the shares
or property, that it had no transportation duties,
and, under the statement of some of the witnesses,
that they were desirous of having all the shares
under one ownership, you held that that was an
assimilation (because of the lack of a bone fide
purpose of acquisition) to the old trust. And in
that case there was this peculiarity: By the Minne
sota law the corporations were forbidden in any
way, shape or form to consolidate or to destroy com-
petition, Therefore their intra-state business was
not necessary to be protected hy any decree of this
Court. All that this Court necd deal with was the
interstate commerce. In dealing with the interstate
commerce, it could not interfere with the intra-
state commerce, because the intra-state commerce
was protected by a similar Minnesota law. And
therefore you held, among other things, in that case,
that where the interstate business was the only one
that eould be affected, the other not heing affected
by this thing, you could do what cann01f be done
with a manufacturing corporation which, ever
though you do pot apply the doctripe of the Knight
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case, was a corporation whieh, at any rate, had
property in the State, and did do an intra-state
business which is affected by anything that you do.

The attempt to monopolize which is condemned
i niot the mere acquisition or ownership of a large
portion of the property. If a large portion, how
large? The word is not “monopoly”; the word is
«“monopolizing or atlempting to monopolize.” And
in doing that you are dealing with something that
is not satisfied by merely saying: “DBy the acquisi-
tion of a large part of the property you are doing
that which violates the Act.” And you must bear
in mind that in applying the Iaw in this case you
must deal with an individual preciscly as you
would deal with a corporation. The learned Assist-
ant Attorney-General says: “We do not pretend to
interfere with the act of an individual in such mat-
ters”—at least, I so understood him—*but we say
that a corporation cannot do this thing.” Dut
there is no differentiating. It is “any person who
shall monopolize or attempt to monopolize”; and
the lexicography of the Act is that “person” means
“person or corporation.” Thercfore whatever the
corporation canunot do, the individual cannot do.
And therefore, if their interpretation is to apply,
neither individual nor corporation can aequire and
hold a large part of any article, manufactured or
otherwise, or any appliance for manufacturing.

In interpreting that Act you have enormous help
from the words “any part.” The Act says, “Any
p.erson who shall monopolize or attempt to monopo-
lize the whole or any part of the trade,” ete. You
ha.v'e got to find some meaning for that that does not
bring you to this: That any person who gets the
wh.ole or the larger part of any part of the trade is
guilty of a monopoly, or of monopolizing within
the meaning of tbat Aet. I may be dealing with the
smallest part of the trade. If I buy from my com-
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petitor the smallest Part of the trade, opif acquire

from a person who s ot a competitor the Smaljesy
part of the trade, T Laye dequired “any Dart”?[
have. acquired some part. Anq therefore, ip Or&er
to give all the words of the statute a Ineaning,
Lave g.'ot to put a meaning upon the statute “';li{!h
:t‘akes Into consideration tle existence of the words

any part”; and they cannot mean the acquisitio
or the holding or the ownership of g larger part of
any part, or the whole of any part.

We are Lelped by the 0ld definition, I do not jn-
tend to put it to your fonors. It has been put ty
all of you tens of times. Dut the ideg of a monopoly
originally included an exclusion. It as not merely
the thiug, hut the exelusion of the thing, Andin
all that has since been done, that idea of exclusin
runs through the whole thing. And therefore we
must consider, in connection with the words “t
monopolize or to attempt to monopolize,” the words
“any part”; and in order to consider that we must
consider an idea of exclusion. And my definitien
of “monopoliziug or attempting to monopolize” is
the acquiring of the property, and excluding not
by legal means—because by my acquiring I neces
sarily exclude—the acquiring accompanied by ex
cluding others from their rights Ly illegal acts.

The part of the Act whick prescribes t‘{mt of:
fense is peculiarly put. In the first place, it doe
not seem to be a vital part of the Act, because
is uot made applicable to the Territories. That
clause is omitted in that connection. They do “_“t
penalize it by allowing you to seize the property “;
course of transportation. It was a roaud-up ﬂ.
the Act. The first section dealt with two of lflﬂfi:
it was a contract, combination or consplrc;lf{.];
which required more than one. The nethpa:hall
the Act deals with one—“any person ¥ (:]md N
monopolize or attempt to monopolize’;
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makes this an offense. What? If he acquires it
in the ordinary ecxercise of a right of purchase
which has not in any part of the Act been
attacked, that is well enough. DBut if he acquires
it by illegally excluding others, then he has vio-
lated the Act. Now, how may he illegally cxclude
others?

He may do it by corralling the mieans of trans-
portation. Ile may do it by coaxing away eni-
ployes. He may do it by a hundred different ways,
illegal ways. And if, therefore, he monopolizes
—that is, he acquires by excluding illegully—he
may do this thing. It cannot mean anything that
has not a great limitation upon it; because other-
wise the competitor who is beaten in the fight for
trade cannot sell out his property; a man who
has become too old to carry it on cannot do it;
the heirs of a man who dies cannot do it. You
cannot prevent the acquisition of the business of
a man who does not care any longer to go into
trade, because in doing that you do more harm than
you do good. DBut you can prevent the acquisition
by illegal means, by excluding others, by some
act that you have no right to perpectrate, from
the enjoyment of their rights.

A man may start a new industry. He is the
only man who understands the industry; and he
builds up a large trade. There is no other. One
does it in the country. He has a monopoly. You
do not mean to say that that man is intended to
be punished as a criminal because he has the whole
of the trade. Ior some reason or other, competi-
tors may find their business failing them, and
they may go out of business; or the manufac-
tories of rivals may be destroyed, not Ly the com-
petitor himself, and there will be left in business
only the carrying on of that thing. You cannot
monopolize manufacturing in any other sense. As
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fast as one manufactory
poration which acquires
business, you will find, w
of capital seeking inve
plenty of other people
fnore manufactories in. DBut if ¥ou acquire and
in som.e Way exclude others, then you do what the
exclusive grant in old times worked.

The remedy decreed is oue which defeats the ob.
ject sought to be accomplished by the Act. The
failure to prescribe a remedy which does not ip.
volve such defeating demonstrates the lack of in.
tent to prohibit anything which can only thus
be remedied.

The purpose of this Act is to prevent a restraint
of trade. Manufacturing corporations have ac-
quired manufactories and shares of stock of other
corporations, and they manufacture. Up to that
point nobody can interfere with them. BRut this
decree says: “You shall not put that manufac-
tured produet into interstate commerce” Sup
pose it was within the power of Congress to say
that anybody who, in the States, had indulged in
the evil act of acquiring what they thought were
too many manufactories, could not get any advan-
tage of that act done under the State law by put-
ting the product into interstate commerce. Sup-
pose it was in the power of Congress Fo dr-aw :!
Lhard and fast line Darring the putting into mtfzr-
state commerce of the product of manufactoried
under State law. Yould you not require them %
say that, before anything so drastic and so revolu-
tionary would be attempted? . Would yon TltOt ;ﬁ;
quire the legislature to say, in the plaines 'dpit,
sible words, that thing? But 1t. has not sal‘ ’
nor Las it said anything of the kind. It has gl"e'

. DBut the Court says:
no remedy of that sort. der the
“You, who may have manufactured uln

18 carried into the cop.
it, if it ig g profitable
ith the immense amount
stment in thig country,
ready to follow ang put
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State law, and mapufactured as much as you
pleased, you have got manufactories: You shall not
put that product into interstate commerce, and we
forbid you.to do it.” Does not that emphasize the
dividing line? Does not that show the product,
- until it reaches a certain point (to wit, the put-
ing it into the stream of commerce) is under the
State law? If you are putting out that product,
the legislature not having said that you shall be
debarred from interstate commerce by reason of
having so manufactured it, to what extent can
you be interfered with? To any other extent
than to such an extent as will prevent you from
deriving any value from your property by putting
it into interstate commerce? Does not that work
the direct antipodes of the purpose of the
Act? There being no other remedy which
the learned Court thought possible, can it
be that this Act was leveled at the thing
which has been condemned in this case,
when the only thing you can do nnder a law
which has been passed to prevent restraint of trade
is to prevent it altogether to the extent of nearly
three-fourths of the tobacco product of the country
outside of cigars? You can gather the meaning
of a legislature, sometimes, by the failure to give
the remedy for such a thing as you interpret to be
covered by the Act.

This corporation might gimply stop; it might
manufacture, and not put a pound of its manufac-
ture into interstate commerce. Wherein could you
interfere with it then? Or it might manufacture,
and it might sell bona fide and deliver in the States
to a third person itg product. You could not in-
terfere with it then. I am giving you those illus-
trations to show that by reason of failing to pro-
vide a remedy, the legislature did not have in con-
templation the thing whieh is condemned.
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ot vy ey sl
receiver,” ]y_i[o rere. They. have said, “appoint g
: : . W are -you going to appoint g receiver
or the manufacturing companies in the varioug
States? “Appoint a receiver,” they say, “for the
puerSf? of diStI‘ibutiDg your properties.” How are
you going to distribute the properties by reason of
that receiver? Another suggestion is, “Appoint a
r.ecelver for the purpose of running these proper-
ties.” Wy, cven in cases of specific performance
the courts have declined the jurisdiction because of
the impossibility of carrying it out. Are the courts
going to appoint receivers for the purpose of run-
ning all the corporations which the SOVErnment
may find amenable to this law? I3 it possible that
there shall be any such remedy as that? And be
cause there is no such remedy, do we not draw
some Inferences as to what is the meaning of the
Act? The suggestion is made: “Prevent them from
receiving dividends.” That might do in the case
of a public service corporation; hut by what right
do you prevent this corporation from receiving
dividends accruing from the manufacturing of
these manufacturing plants?

We have shown the remedy for punishing any
monopolizing which consists in the doing of an
illegal act. It is very plain; the punishment is
pretty severe; it is not very likely, with the awak
ened attention that has been given to these things,
that that will be done. If any corporation, by rea
son of its possession of the power, is found to abuse
it in an illegal way, that is directly amenahle to
the Act. .

In these days in America, as in India in the past
times, there are men who are denounced ag the
Warren Hastings of trade. It may De; the pa‘t:]l;
way of great achievement is not always strewd ¥ o
ut if you destroy the work that these me

hat g

roges. B
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have done, who will foretell the result? They have
planted our commercial flag in every part of the
world, upon inaccessible and most remote heights
as well as in valleys. You are not going to benefit
the laboring classes by doing that which will de-
prive them of the cmployment that they have been
given, and that they would get in no other way.
The struggle for the trade of the world is between
nations. And who will say, with any assurance,
that you can safely substitute for the herculean
work of the financial giants the puny efforts of the
prgmies that will be left in trade?

[8903C}








