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on th•9 riv'3rs, bays or waters of the State of California or the Colum .... 

bia and its tributaries for t he period of ten years. The Su-

preme Court held the contract valid. Mr. Justice Bradley speaking 

fer the Court sairl., "It is a well settled rule of law that an agreement 

in general restraint of trade is illegal and void but an agreement 

which operates merely in partial r e straint of trarie is good provirled 

' 
it is . no.t 1 unreasonable. Again in the same casP. the learneri Justice 

,, . 

takes to say that, "Cases must be Rdjudged acc::ording to their 

circumstances and can only be rightliy. judged when the reasons and 

grounds for the rule a re carP. f ully considered. There are two prin-

eiple grounds upon which the doctrine is founded, that a contract in 

restraint of trarie is void as against public policy. One i.s the 

injury the public by being deprived of the restricted parties in-

dustry;- the other is the injury to the party himself by being preolu-

ded from pursu ing his occ::upRtion and thus being prevented from sup-

porting and his frunily. It is evident that both these evils 

the contract is genera l not to pursue one's trade at all 

or n©t to pursue it in the entire realm or country. The country suf-

fers the loss in both cases; the party is deprived of his occupation 

er is obliged to expatriate himself in order to follow it. A ccm-

which is open to such grave ob,iections is clearly against pub-

lie policy. But if neither of these ,evils ensue, and if the contract 

is founded on a valid consideration and a reasonable ground of benefit 

to the other party, it is free from objection• and may be enforc2d." 

I think the cases are uniform to the effect that where the con-

tract is p1Jblically oppr'3ssive and the restrictions are broader than 

are for the legitimate protection of the party to be ben-

efi ttPri by the contract, then the contract is illlllll a con­

tract in of trade and therefore void, otherwise not. 

Undoubtedly all contracts which have a tendency to prevent 

healthy competition are detrimental to the public and therefore to be 

eondemned, but when contracts go to the ext ent only of preventing un-
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healthy competition and yet at urn s ame time furnish the public with 

adequn.te facilities at fixed and reasonable prices and are made emly 

f~r the ~urpos e of averting personal ruin, t he contract is lAwful. 

The rule of law which recognizes the rights of t h e public to have the 

benefit of fair anrl. heal thy c ompet ition and to requ ire thA.t equal fa-

cilities ~nd reasonable rat 0s shall be se cured t o a l l , does not con-

demn a .m;mtract between r a ilway compan ies Gt.Jerating competing lines 

which is made for the sole purl-'ose of yreventing strife and prevent-

ing fina.neial ruin to one or the other so long as the purpose and -·ef-

feet of su~h an agreement is not to deprive the public of its rig·1-1t 

to have adequa te facilities and fixed and reasonable prices. 

On the contrary such agre~ments instead of being obnoxious to the 

;;Law because det rimental to the public interest are to be upheld for 

the re~son that they benefit the public by preventing unjust discrim-

ination among shippers, and providing equal facilities for the inter-

change Of traffic and thus avo id ing many of' the unfair anri un.iust re-

sults which often follow the unrestricted comIJetition of rival com-

panie s . Applying t his rule to the s ont ract~ complained of in the 

case at bar, can it be said that the contract is unlawful? I think 

not. The allegation of f act in the answer which is to be taken as 

true) is that the ob ject and purpose of the agreentei1t and the forma-

tion of' the association thereunder was t o mainta in .just and reasonable 

rates and to prevent unjust discriminationi, in c0mpli an ce with the 

terms ef the act regula ting commerce, by furnishing equal :facilities 

for the interchange of traffic between the several line s . How then 

can it be said that the public is injuriously affe cted b y th i s agree-

ment? The rates or charges are uniform and reasonab le anrl. un_iust 

discriminati ons are prohibited; equal facilities f or t he i Eterchange 

ef traffic are proviried for , hence no right, to which the public is 

entitl ed, is violated . 

The term competition mJst not be cons trued to apµly solely to the 

quest ion of rates . There are many other consi rierations included 
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within the t erm. There may be, . 

'1/t'Y'f active competition 
~1-:tk_~1~ '1 

oetween · theSf,/ai lwr:J.y lines/\ ~ . · · ~ 

by offering to tr1e p1JrJlic arivantages i n the matter of equ ipment, fa-

cilities at feeding stations f or the proper care of li ve stock, short­

ening the ! tirrie and in many other w.Rys the most active corr.petiti~-
vail ... · ~ .a::Ll of whir,h th-?. public receives the benefit of and so long as 

•' 

the rate c ~arged is fair and reasonable, as s~ated in the answer, 

which must be construed to rnc:an no :more than a fair compensation to 

the carrier for the services performed, the public cannot cornµ lain. 

As stated by Chr istiancy Justice in the case of Beal vs. Chase 

report eri in the 31st. Michigan, page 521, "The public is quite as much 

interested in the prosperity of its citizens in their various avoca-

tions as it can possibly be in their competition, The latte r may 

bring low prices to purchasers ~ut may also bring them so low that 

capital becomes uni-·rof'itable ::md busir~ ess men fail to the general in-

jury of the community." I think thRt it cannot be said that the pus-

lie is benef itted by r,ornpetition when that c9rJpet ition is r,arrie(l be-

yonri the bour1rl. s of r eFtsona.ble prosperity to the parties eng8ged in it, 

for s1 irely the citi ~ en inves tiDg .b i$ capital, whether in railwRys or 

©th.erwise, is entitled to the t)8nefi t of a contract which affords to 

him only a fair protection for his investment nnd which doe s not in-

terfere with the rights of the public by i~posing unjust and unreason-

able ch8_rg'3s for the service. performed. Such contracts, as was stat-

ed in the case of Homer vs. Ashford, "Are not injurious restraints of 

trarie but securi t ies nece ssary for those engaged in trade. The ef-

feet of such a contract is to encourage rather ~han cramp the employ-

ment of capit a l in trade and to promote industry." 

Applying this rule to the agreement under consideration my own 

view is that it is not an agreement, combination or ccmspi.rasy in re-

straint of trade, in violation of the first section of the act of 

July 2nd. i g90. 
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\ 

It is f'urth>?r urg gri by counse l for t,he ~overnment that this Fts-

s0c iat ion urrn.vo iriably t enris to a monoJJOl i zat ion of trarie rmrl. commerce 

and for that reason is in violati on of the sec0nd section of the act 

0f July 2nd . 1S90. 

A monopoly is de t' ine1l by a Mr. Justice Stor;y· to be , "An exclu-

Rive ri~l-,~ gr0nted to a few of something which was be f' ore of r:ornmon 

right) ~ p nd by Lord Coke ~ o be, "An institution by tne king by his 
~~ 

grant ,corm-:; is <-i ion or otherwise to any personSor cor-poratiot~.for the ,... , 
sGle buying, selling, r. iaking , working or using o.f every thing whereby 

any pers ons or corporations are sought to.be restrained of Flny freedom 

er liberty t he y had before , or hindered in their lawful trade ... 

While it is undoubtedly true t hat these railroarl companies per-

form quasi-p1 ~bli c funGtiona and for that reason owe Gertain duttes to 

the pllbl ic, yet after a caref'ul cxamina t i on o.f this .sontrar,t I must 

confess t h~ t I have been unable to discover in it a single el0ment of 

a mono ,..; oly, especially a.s def ine<i. at comr.; on law. While i.t is t rue 

that the public are entitled to adequate facilities and to just and 

reasonabl ~ rate ~ at the hands of thes ~ c0rporations, t hey are entitled 

to just that and no more; and the allegation of the ans wer is, that 

this was the very 0Jrpose of the contract. In vi ew of this alle-

gation, which is to be taken R S tru ~ in this case , I r:!. o not see how it 

can be said that the contract tends t o create a rnonoµoly when by its 

very t e rms every thing to which the public is 0ntitled ~a provided for 

and the public int er est f ul l y protect e~ . Bvt it is urged by counsel 

fgr the government that t h. is should be held to be a contract tenrl ing 

te monopolize trar:!.~ and r:orr~erce f or the reason that its t endency is 

to prevent free and unrestricted competition . What I have said i n 

reference t o.c omµetition, in discussing cont r acts in restraint of t rade 

is equally applicable here. My own view is that the contention of 

counsel is altoge t her toG broar:!. . The public is not ent itled to f ree 

and unrestri Gted competition rJ1it what it is entitle<i. toJ is fair and 

heal thy corn1;et it ion, rn1r:!. I see no thing in this r:ont ract which necess::·.r-
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ily tends to interfere with that ri ght. Again it is urged that this 

contr8.ct amounts to the transfer of the franchis es an•i corr1orate pow­

ers of these railway comµanies and thPt th~ contrac t therefore is for-

bidden by pllblic policy. There if> no donbt but what it is beyond 

the power of a corporation to di sable itself by contract so that it 

cannet perform every p11blic duty which it nas uni >?. rt aken. 

lvf'I~.;. !Justice :tv1 ille r in delivering the opinion of the c ourt in the 

case of Thor.18.s vs. th8 h'FI. i lway 1 01 Tl. S . ··n. sayfl, "Whe re n corpora­

tion, like a railroa•i,has gninted. 1", o it, by r~ha.r·t ~r , a fratv~hise in­

tended in a l a rge me a sure t o be exercised for the ~ublic good, the due 

performRnce of those functions b ~· ing the consideration of t he ~ublic 

grant, any contr8.ct whi c !.1 disabl '3 s the corpo ration from µer forming 

tho~e functions, w~ich it undert~kes, without the consent of the state 

to trc:nisfer to others th8 Y' ights ;;1.nd. powen; c,onferred oy the charter 

and t o relieve the grantees of th>:> b1Jrrl.r:m which it imposes, is in 

violRtion of the contract ~ ith the st Rte and is void a s against public 

policy." But wherein the principle announced in this case c an b e 

applied to the contract under consideratiob, I am wholly unable to 

perceive . In what m::nrner is the franchises or corpo rFJ.te }Jowers of 

any of these railway companies transfe rred to this association? 

F.ach com1;any maintains its organiz2.tion ?..s before; ele 1:ts its officers; 

an<i. operates its line in exactly the same manner now as it did before 

the or~anizati on of tne associRtion. ~ o µow9rs whatever are given 

to the associ 8.tion to govern in any respect the o~erations or metho~s 

of transacting the ~usine ss of any of the li11·3s. ERch line is le ft 

perfectly free t o transact al l of the business it can s ecure and in 

it c; OVJD IVF!.Y • 

'i~r1rn th'3 contrac t requires that ea ch. company shall charge .iust and 

rea son2ble rat es an~ also contRin s provision for regulating change s in 

rates, but wherein i s th i s a surrender of any corporate franchise into 

the hands of <ln irres11onsib le µoweI.c? Th0 contract provides that this 

associati on shall consis t of a re])res entative of each of the lines; 
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this representative may or may not be an officer of the company. 

Suppose we r::oncerie that he is not, but is a person appointed by the 

offir::ers of the r::omµA.ny authorizerl to make such ap:µ o i nt m8 nt. 

He then 'becomes th<? agent of the company f' or tha t purpose anti. he may 

lawf ul l y act on it s ~ehnl~ anrt hence his ar::t would ~e tho ac t of the 

company t~rough its duly authorized agent , and the rate, nile or reg-
'· }' 

ulat ion .. . 1:1_9.de by the associati on and put into effer::t by any company, 
" " 

party t o tho ngreem mt, vrnu l1i not be r .erely the rate, rule or r ::>gulat ion 

of the association, out a rate, rule or regt1lati nn or the company it-

~elf acting thro11 f(t i.ts pro1Jer offic ers or agents, ~1.nd hence no sur-

renti.er or transfer of any corporate power conferred 11pon it by its 

charter, nor woul d it be th9reby relieved of any burden impo ~ed . 

One furth9r quest i on r emains in t h is cas·?, <i.oes Pl8 ·1Jrovisions 

of the ·act of J1Jly 2nd. 1890, relate to the b1Jsiness of conn~ :on Garriers 

or in other words does it incl1Jde, and was it intended to include, 

combinci.t ions or agreements between railway comy::mies? It is urged 

by the rief enrl.ants thcit they are not inc lurl.ed with in that act; that 

the ~rev isions of the act operate, anri were int ended to operate, 1Jpon 

0ther and differ0nt combinations and that they have no applicati on to 

agreements or combinations between railway cornvanies for the r eason 

that ConBr e s s had al ready provide~ by the act of February 4 , 1887, 

entitled, "An act to regulate c ommerce," a full anrl comprehensive code 

of railway regula tio11• morteled on the most effective systems of the 

different states and of England . 

This last mentioned ~1 r::t may be summari:;;:e11 as follows: That the 

provisions of .the act shall Rpply to any common carrier or carriers 

engag~d in the transport a tion of passengers or propert y wholly by 

railroad, or partly by railroad and partly by water. 1 

~ ~ that all r::harge s f or services snnll be reasonal)le and 

just; that u11just discriminations and undue or unreasonable pref er-

en~es ,c;hall not be mF.l.rie; that reasonable, pro ve r and equai f acilities 

for the interchange of traffir:: b 0tween linns, anri I'or the rec1iving, 

( ?,2) 
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forwa rding and delivering of pa ssengers Rnd pro~erty betwee n ~onnecting 

line s shall be provided; that there shal l be no discrimination in ths 

r F:t tes and ch::irge s as oetween c onn-~ r::t i ng 1 i n <? s; t hat it shall be unl<J.w-

fnl to c harge n. great er cornpe n sat ion for Fl short lvnil thall for a long 

haul, ove r t h e same 1 ine , i n t no :m n:e r\ ire ct ion, unrier sul)stant ially 

similar r~ ir crnnstances; tn11t there shal l b e no po .::-; ling of e a r n i ngs . 
. ,, 

The a~t. ~lr· o vir:les f or the f iling Rn d p1Jb lication of' tari. ff's, inc h 1d ing 
" 

joint tari f fs of connecting ro a~ s, qnrt also provide s for ten days 

noti~e of any advanc e in r 8tes. 

Th-e act f u r t her pro v i des t h a t A.nY r, omlJ i nat ion, contract or agree-

ment, expr~}s s or implied, to pre irent, 'oy chHnP,e of' +, ir;;e schen_ules, 

CRrriqge in diff'grent cars, o r b y other means or devices, the c a rriage 

of' freights from bein g c ontinuous f' r 01J the plac e of s hipment to the 

plar,e of •'estination, shall b e unlawful. 

Tie qct rovi~es penalt i ~s for violations of i ts p r ov is i ons, 

e:::;t 8.blish0:-; a s omm ission of fiv e mem•) ers t o e xeri::ise a supervisory 

control over the c ommon carriers subjent to the a ct, nnd to enforce the 

provisions of the act. 
~~'dz~ 

It will be s .::> en from an ex :=imination that this act ·!'\ of a special 

a.:e:t? b eing ccinfined in its application to common carriers while the 

act of J u ly 2nd. is clearly by its t erms a general st a tute. It in-

eludes every c ontrar,t or combina tion in the f orm of a trus~ or other-

wise, or r,onsµ iracy in restraint of trade, and every p erson who shall 

monopoliz9 or attempt to monopolize any part of the trarie anri. corrm~erc..; 

among the st at es. I think no rule i c> lJetter s ettled than t hat whe re 

a general statute has b een enar::teri whic r1 might include, in the absence 

of ot ner pr ov isions, <i. subjec t n.a t t er which has alre 2.dy receiveri con-

sirl.erHtion a t the hand s of the leg islature by a special_ act , that the 

gener~l a ct will not ~e construed to en~race the subject contained in 

the ~peci A l Rct unless i t clea rly appears from the language employed 

that it was the int ention of the legislature that it shoul~ be included. 

The intention of the legislature should of c ourse b e f ollowed and 
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that is tn be a s c ~rtained from the words us ed in the s t atute and from 

the ·su"Q .i-?ct to which the statute rel;:1.tes with a vi8w of meeting the 

mischief sought to be remedied, and in doing this, it is the ~uty of 

the court to restrict the me;::i,ning of g·:> neral words whenever it is 

satisfi ed that the literal rr.eaning would extend the statute to cases 

which the! legislature never designed to include. As state~ by ~r. 

Justi~e ;~avis in the case of Reich~ vs . Smythe 13 Wal. 164. " If it be 

t r1Je that it is the •iuty of the court to Flsc r::; rtain the meaning o.f the 

legislature from the worris used in the statute, and the sub,ject m2-tter 

to which it rc3lates; there is an equal duty to restrict the r.1eanin5 

of general words wheneve r it is found neces s ary to 'lo so i n order to 

carry out tne legislative int ention." It is equa lly the duty of the 

court to ~ iv 3 t o these sta t utes such a construction that both may 

s t and, if that c a n oe done. Applying these rules, can it be s a id 

that it w::i.s the int ent ion of Congress to include r;ornn1 on r,arriers sub -

ject to the act of February 4, 188?, withi11 the provisions of the act of 

July 2nri. ? I th'in'k it ve r y clearly ap1;ea rs from an exruni nation of 

these st a.tut es , C1. 1Y l r; onsid•)ring the ev il s ought to be renv'Ylied, that 

such wa s . not the i ntention of Con~ress. 

The whole subj ec t r elating to comrnon ca r r i e rs had already been 

caref1Jlly prov ided for by the act of February 4, 188?, and a comrn ission 

ap pointed, whose duty it was t o se e to it that the carriers subject 

to that Ar:t c T.11.Jl i ed wi t h i t R r equiT~n 1e nt ~; with power to the courts, 

when nec essn.ry, to e11forc 1~ i t s provisions hence it is but reasonable 

to pres1 m1e that i f Congre s s 'rLa d r;on s i dered <my thing in arlrl.i t ion ne-

ces s;::i.ry, f OJ' t h e µ r o1, (}l' r egulations and cc•ntrol of these carriers, it 

wou l r:l nave provided f or it by an amendment of t hat act instead of in-

eluding it i. n a general st a tu t e, some of the pr ov isions of which woulrt 

necessRrily conflict with t h e leg 'islation then in forc e upon a sull-

ject which had a lready re c e i ved th9 s peci a l consid9ra t ion of Congr ess. 

I think it waH the purpose of ro ngres s t o r emedy a very di f ferent evil 

then existing . A num"Qe r o f r;ombinations in t h e f orm o f trusts and 
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conspiraci':)S in restraint of trade had s prung up in the r;ovntry rhich 

were rianr:r, -?.rous to. i t r; c 01m::err; ial interests -------- , fol' •:ixample 

the Steal Rail '.i'rust, Corri.age Trust, the Whisk e y Trust, t he St a ndard 
\ 

\ 

Oil Trust, iJ re!<.1sed1 Be •) f Trust, t he ;·:, chool Book 'l'rust, t.ne <ias Trust 

and nunierous o t her trusts e.nd c ornoin:=• tions wrLich thr e;::i.teneci to de-

st rcy- th~ r~omnL'rc ial anri inrlustri a l :µ rosp eri ty of the country. 
'' .,, 

These" . tti!J.:.;t s a s .'-iumed the ab so lute r, ont ro 1 of the vari ou s c orpo rations ,. . '\ 

enter i. nt; i r to th.c,n1 rl. i r >:> ct ine; wh i e n of T, he con st i tu er,t 1 1 em1J er ~ of the 

trus t should continue overations ~ .. nd whi. c 11 shoul.-1 ce:-1se rl.oing business ; 
.. 

how much 1Jl.n i n3 ss should be transacted by each what prir::es should be 

charged f or t heir product, and in f a ct had the power to direct every 

detai l of the business of eve ry corporation formi ng t h e trust. 

It was to corr~inations an~ 0, 0ns µira~ ies of this sort that the act 

e f Julj 2nd . l R90, wa s directed . 

~ 
1 co n0, lude therefor ci thn.t the bi ll should "1-Je rli~;r ; i ssed_ ~ it is 

s o ort1ererl, bl.lt not at the co ·:.;t of tho c cm1plai11ant . 

; 
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