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healthy competition and yet at the same time furnish the publiec with
adequate facilities at fixed and reasonable prices and are made only
fer the purpose of averting personal ruin, the contract is lawful.
The rule cof law which recognizes the rights of the publiec to have the
benefit of fair and healthy competition and to require that egual fa-
cilities gnd reasonable rates shall be secured to all, does not con-
demn'a pgétract between railway companies eperating competiné lines
which 1s'mgde for the sole purpose of preventing strife and prevent-
ing financial ruin to one or the other so long as the purpcse and-éf-
fect of such an agreement ia not to deprive the public of its righnt
to have adequate facilities and fixed and reasonable prices.

On the contrary such agre=2ments instead of being obnoxious to the
law because detrimental to the public interest are to be upheld for
the reason that they benefit the public by preventing unjust discrim-
ination among shippers, and providing equal faeilities fer the inter-
change of traffic and thus avoiding many of the unfair and unjust re-
sults which often follow the unrestricted competitien of rival com-
panies. Applying this rule to the contract, complained of in the
case at bar, can it be said that the contract is unlawful? I think
net. The allegation of fact in the answer ( which is tc be taken as
true) is that the object and purpose of the agreszment and the forma- 1
tion of the association thereunder was tc maintain just and reasonable
rates and to prevent unjust discriminations, in cempliance with the
terms of the act regulating commerce, by furnishing equal facilities

for the interchange of traffic between the several lines. How then

can it be said that the publiec is injuriously affected by this agree-
ment? The rates or charges are uniform and reasonable and unjust
discriminatiouns are prohibited; e@ual facilities f'or the interchange
of traffic are provided for, hence no right, to which the puhlic is
entitled, is violated.

The term competition must not be construed to apply solely to the

question of rates. There are many other considerations included
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within the term. Thare may De, ittty
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1d?? active competition between- +he%{a11wqy ‘1ne%‘ -

by offering to the public advantages in the matter of equipment, fa-
eilities at feeding stations for the proper care of live stock, short-
ening the:time and in many cther ways the most active conpetitiZ;:E?é—
vail;;;aél of which th2 public receives the benefit of and so long as
the rape'charged is fair and reasonable, as stated in the answer,
which must be construed to m2an no more than a fair compensation to
the carrier for the services performed, thé public cannot complain.

As stated by Christiancy Justice in the case of Beal vs. Chase
reported in the 3lst. Michigan, page 521, "The public is quite as much
interested in the prosperity of its citizens in their various avoca-
tions as it can possibly be in their competition, The latter may
bring low prices to purchasers but may also bring them so low that
capital becomes unprafitable and business men fail to the general in-
jury of the eommunity." I think that it cannot be said that the pub-
lie is benefitted by competition when that competition is carried be-
yondi the bounds of reasonable prosperity to the parties engaged in it,
for surely the citizen investing his capital, whether in railways or
etherwise, is entitled to the benefit of a contract whicn affords to
him only a fair protection for his investmeﬁt and which does not in-
terfere with the rights of the public by imposing unjust and unreason-
able charges for the service performed. Such contracts, as was stat-
ed in the case of Homer vs. Ashford, "Are not injurious restraints of
trade but securities necessary for those engaged in trade. The ef-
fect of sueh a contract is to encourage rather than cramp the employ-
ment of capital in trade and to promaéte industry."

Applying this rule to the agreesment under consideration my own
view is that it is not an agreement, combination or conspiracy in re-

straint of trade, in violation of the first section of the act of |
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It is further urgsd by counsel for the government that this as-
seciation unavoidably tends to a monopolization of trade and commerce
and for that reason is in violation of the seeend section of the act
of July 2nd. 1590.

A monopoly is def'ined by a Mr. Justice Story to be, "An exclu-
sive righp granted to a few of something which was before of common
righﬁ;ﬁ;énd by Lord Coke to be, "An institution by the king 5y his
grant,gomrFS%ion or otherwise to any personSor corporatioﬁ%for the
sole buying, selling, making, working or using of every thing wherseby
any persons or corporations are sougihnt to.be restrained of any freedom
or liberty they had beforeror hindered in their lawful trade."

While it is undoubtedly true that these railroad companies per-
form quasi-prvblic functiona and for that reason owe certain dutties to
the public, yet after a careful exémination of this .contract 1 must
eonfess that 1 have been unable to discover in it a single element of
a monog.oly, especially as defined at comrion law. While it is true
that the public are entitled to adequate facilities and to just and
reasonabl> rates at the hands of theSJ'corpqrations, they are entitled
to just that and ne more; and the allesation of the answer is, that
this was the very purpose of the contract. in view of this alle-
gation, which is to be taken as true in £his case, I do not a=e how it
can be said that the contract ténds to create a monopoly when by its
very terms every thing to which ths public is =ntitled ia provided for
and the publie interest fully pfotecteﬁ. But it is.urg@d by counsel
for the government that this should be held to be a contract tending
te monopolize trade and commerce ror the reason that its tendency is
te prevent free and unrestricted competition. What I have said in
reference to.competition, in discussing contracts in restraint of trade
is equally applicable here. My own view is that the contention of
counsel is altogether toc broad. The public is not entitled to free
and unrestricted competition but what it is entitled tojis fair and

healthy competition, and I see nothing in this contract which necessar-
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ily tends to interfere with that rignt. Again it is urged that this
contract amounts to the transfer of the franchises and corporate pow-
ers of these railway companies and thst th2 contract therefore is for-

bidden by public policy. There is no doubt but what it is beyond

the power of a corporation to disable itself by contract so that it

cannot Deyform evgry public duty which it nhas undertaken.

“Mn;gJustice Miller in delivering the opinion of the coﬁrt in the
case of &hgmas vs. the kKailway 101 Ti. 8. 71, saye, "Where a corpora-
tion, 1ike a railroad,has grsnted o it, by charter, ; franchise in-
tended in a large measure tc be exercised for the publiec good, the due
performance of those functions being the consideration of the public
grant, any contract which disables the corporation from performing
those functions, which it undertakeg; without the consent of the state
to transfer to others the rights and powers gonferred by the charter
and to relieve the grantees of the burden which it imposes, is in
violation of the contract with the state and is void as against public
policy."” But wherein the principle announced in this case can be
applied to the contract under consideratioh, T am wholly unable to
perceive. In what manner is the franchises or corpcrate powers of
any of these railway companies transferred to this association?

Fach company maintains its organization as before; elects its officers;
and operates its line in exactly the same manner now as it did before
the organization of the association. No powers whatever are given

to the association to govern in any respect the operations or methors
of transacting the business of any of the lines. Each line is left
perfectly free to transact all of the business it can secure and in

its own way.

True the contract requires that each company shall charge just and
reasonable rates and alsoc contains provisicn for regulating changes in
rates, but wherein is this a surrender of any corporate franchise into
the hands of an irresponsible power? Th2 contract provides that this

association shall consist of a representative of each of the 1lines;
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this representative may or may not be an officer of the company.
Suppese we concede that he is not, but is a person appointed by the
officers of the company authorizerd to make such apucintument.
He then becomes the agent of the company for that purpose and he may
lawfully act on its behalf, and hence his act would be the act of the
company t@rough its duly authorized agent, and the rate, rule or reg-
ulatipn,%?de by the association and put into effect by any cémpany,
party tﬁﬁtbe_agreemont, would not be merely the rate,rule or regulation
of the association,byt a rate, rule or regulation of the company it-
self acting through its proper officers or agents, =and hence no sur-
render or transfer of any corporate power conferred upon it by its
charter, nor would it be thereby relieved of any burden imposed.

One further question remains in this case, does the provisions
of the act of July 2nd. 1890, relate to the business of comuon carriers
or in other words does it include, and was it intended to include,
combinations or agreements between railway companies? It is urged
by the defendants that they are not included within that act; that
the provisions of the act operate, and were intended to operate, upon
other and different combinations and that they have no application teo
agreements or combinations between railway companies for the reason
that Congress had already provided by the act of February 4, 1887,
entitled, "An act to regulate commerce," a full and comprehensive code
of railway regulationg modeled on the most effective systems of the
different states and of Eungland.

This last mentioned =act may be summarized as follows: That the
pfovisions of.the act shall apply to any common carrier or carriers
engag=2d in the transportation of passengers or property wholly by

railroad, or partly by railroad and partly by water.

- ~

1t provi&es that all charges for services shall be reasonable and
just; that unjust discriminations and undue or unreascnable prefer-
ences shall not be made; that reasonable, proper and equal facilities
for the interchansze of traffic between lines, and for the reecaiving,

(22)
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forwarding and delivering of passengers and property between connectine
lines shall be provided; that there shall be no discrimination in the
rates and charges as between conn2cting lin=2s; that it shall be unlaw-
ful to charge a greater ecompensation for a short haul than for a long
haul, over the same line, in the same direction, under subatantially
similar Q;ronmstances; that there shall be no pooling of ear@ings.

The é@twgzovides ffor the filing and publication of tariffs, Encluding
joint tafiffs of connecting roads, and also provides for ten days
notice of any advance in rates.

The act further provides that any combination, contract or agree-
ment, express or implied, to prevent, by change of *time schedules,
carriage in different cars, or by other means or devices, the carriage
of freights from being continuous from the place of shipment to the
place of destination, shall be unlawful.

The act provides penalties for violations of itis provisions,

establishes a commission of five memobers to exercise a supervisory

control over the common carriers subject to the act, and to enforce the

provisions of the act. 5o '3

It will be seen from an examination that this aet‘,Q’ of a special
6l£;£%1being confined in its apgclication to common carriers while the
act of July 2nd. is clearly by its terms a general statute. it in-
cludes every coutract or combination in the form of a trust, or other-
wise, or conspiracy in restraint of trade, and every person who shall
monopolize or attempt to monopolize any part of the trade and commerce
among the states. I think no rule is hetter seitled than that where
a general statute has been enacted which might include, in the absence
of other provisions, a subject natter which has alre=dy receivad con-
sideration at the hands of the legislature by a special act,that the
general act will not we construed to enbrace the subject contained in
the special act unless it clearly appears from the language employed

that it was the intention of the legislature that it should be ineluded,

The intention of the legislature should of course be followed and
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that is to be ascertained from the words used in the statute and from
the -subj2ct to which the statute relates with a view of meeting the
mischief sought to be remedied, and in doing this, it is the duty of
the court to restriet the méaning of general words whenever it is
satisfied that the literal neaning would extend the statute to cases
which theilegislature never designed to include. As stated by Mr:
Justibelﬁavis in the case of Reiché vs. Smythe 13 Wal. 164. "If it be
true thai it is the Auty of the court to ascertain the meaning of the
legislature from the words uded in the statute, and the subject matter

te which it relates; there is an equal duty to restrict the meaning

of general words whenever it is found necessary to do so in order to

carry out the legislative intention." It is equally the duty of the

court to giva2 to these statutes such a construction that both may
stand, if that can be done. Applying these rules, can it be said

that it was the intention of Congress to include common carriers sub-

July and ! I think it very clearly appears from an examination of
these statutes, and considering the evil sought to be remedied, that
such was. not the intention of Congress.

The whole subject relating to common carriers had already been

jeet to the act of February 4, 1887, within the provisions of the act of

carefully provided for by the act of February 4, 1887, and a comuission

appointed, whose duty it was to see to it that the carriers subject

to that act comnplied with its requirguents with power to the courts,
when necessary, to eunforce its provisions hence 1t is but reasonable
to presume that if Congress had considered any thing in addition ne-
cessary, for the proper regulations and control of these carriers, it
would have provided for it by an amendment of that aect instead of in-
cluding it in a general statute, same of the provisions of which woula
neecessarily conflict with the legislation then in forece upon a sub-
jeet which had already received the special consideration of Congress.
I think it was the purpose of Congress to‘remedy a very different evil

then existing. A number of combinations in the form of trusts and

(24)
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conspiracies in restraint of trade had sprung up in the country which

were dangerous to.its commercial interests , for example

the Steal Rail Trust, Cordage Trust, the Whiskey Trust, the Standard

\

W

0il Trust, Dreysed Beof Tf%st, the 5chool Book Trust, the Gas Trust
VA

and nuniercus other trusts and conmbinations wnich threatened to de-
stroy thg commarcial and ihdustrial prosperity of the'countyy.
Thesé trggts assumed the absolute control of the various corporations
entering'ihto them directing which of the constituent nenbers of the
trust should continue operations =nd which should cease doing business;
how much businzss should be transacted by each®wnhat prices should be
charged for their product, and in fact had the power to direct every
detail of the business of every corporation forming the trust.

It was to combinations and conspiracies of this sort that the act
of July 2nd. 1890, was directed.

T conclude therefore that the bHbill should be disnissaiggfﬁt is

.

se ordered, but not at the gost of the eomplainant.
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