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55 HOUSE OF LORDS 118447
H L. (2) which the appellant sold in 1886, was, and still is, carried on at

1804 extensive works in England and in Sweden. The business
Nm;;;mm might be said to be local in that sense, but in that sense oniy.
The area which it supplied was and {s practically unlimited.
¥ The customers who bz'ly the produects, which the appellant agreed
he should not manufacture, are neﬂcessarily a limited class, but

C'fo_“y' they are to-be found all over the world, They . include, or,

Lord Wazson. - . . s
U girietly speaking, consist of, Governments and potentates, great

and small, civilized and savage, who for purposes offensive or

defensive desire to possess, and have the means of paying for,
Nordenfelt guns with suitable ammunition, '

1t does not seem to admit of doubt that the general policy of
the law s opposed to all restraints upon liberty of individual
action which are injurious to the interests of the State or
community. Nor is 1 doubtful thai Courts will rightly refuse

to enforce any compact by which an individual binds himself

not to use his time and talents in prosecuting a pariicular
profession or trade, when its enforcement would obviously or
probably be attended with these injurious consequences. Bat it
must not be forgotten that the community has a material interest
in maintaining the rules of fair dealing between man and man.
Tt suffers far greater injury from the infraction of these rules
than from contracts in restraint of trade. :

I think it i1s now generally conceded that it is to the
advantage of the public to allow a trader who has established a
lucrative business to dispose of it to a successor by whom it
may be efficiently carried on. That ohject could not be accom-
plished if, upon the score of public policy, the law reserved to
the seller an absclute and indefeasible right to start a rival
concern: the day after he sold. Accordingly it has been deter-
mined judicially, that in cases where the purchaser, for his own
protection, obtains an cbligation restraining the seller from
competing with him, within bounds which having regard to the
nature of the business are reasonable and are limited in respect
of space, the obligation is not obnoxious to public policy, and
is therefore capable of being enforced. Whether—when the
circumstances of the case are such that a restraint unlimited in
space becomes reasonably necessary in order to protect the

in this appeal.
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purcheser against any attempt by the seller to resume the ML (E)
business which he sold—a covenant imposing that restraint — 180¢
must be invalidated by the principle of public policy is the Nompexezer

substance of the question which your Lordships have to consider ! -

No

ENFELT
g % . » = LNE AND
The sarlier decisions, which were chiefly, if not exclusively, Aspwwmariox

by the Couris of Common Law, contain abundant dicta, which, if s

T.ord Watsan.

literally followed, would sustain the plea upon which the appel- ™¥___
lant relies. ‘These dicta.broadly state the rule to be that a
- general restraint of trade, or, in other words, a restraint unlimited
‘a8 to space, is void, because it is conirary to the commercial

policy of England. The same proposition is frequently to be
foumd i;i,’ghe later common law cases. To me it seems very
natural that the law should have been laid down in these broad

terms. The rule of policy, as originally undesstood and ad-

ministered, struck at all resiraints, whether partial or gemeral.
It was relaxzed, by these decisions, in the case of partial restrie-
tions, which were held to be reasonable. I feel that, had I
occupied the seat of the learned judges who pronounced them,
I should probably have used the same language whick they
employed with reference to unlimited restraints. They never
imagined that any business could attain such wide dimensions
that it could not be Teasonably protected from the invasion of the
seller except by subjecting him fo.a restraint unlimited in space.
1 am under the impression that, had they conceived the possibility
of such a case occurring, the rule would have been expressed in
somewhat different terms. I think that, as stated, it was meant
to'involve the assumption that there could be no such case.

A series of decisions based upon grounds of public policy,
however eminent the judges by whom they wers delivered,
cannot possess the same binding authority as decisions which
deal with and formulate principles which are purely legal. The
course of policy pursued by any country in relation to, and for
promoting the interests of, its commerce must, as time advances
and as its commercs thrives, undergo change and development
from various causes which are altogether independent of the
action of its Courts. In England, at least, it is beyond the juris-
diction of her tribunals to mould and stereotype national policy.
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H. L. (8) Their function, whén a case like the present is brought before

1894 them, is, in my opinion, not necessarily to accept what was held

‘Nerpexrere (0 have been the rule of policy a hundred or a hundred and fifty
. ) .

years ago, but to'ascertain, with as near an approach to aceuracy

#17 a5 circumstances. permit, what is the rule: of policy for the then
wiox present time. When that rule has been ascertained, it becomes
_;_;“' their duty to refuse to give effect to a private coniract which
ST yiolates the ruls and would, if judicially enforced, prove

injurious to the community. : ; '

No one of the noble and learned Lords before whom this
appeal was heard has had the least difficulty in bolding that the
injunction granted was reasonably necessary in order to protect
the respondent company’s business from the aggressive acts
threatered and commenced by the appellant. Nor, so faras I
understand, have noble and learned Lords had any hesitation in
coming to the conclusion, with the learned judges of the Appeal
Court, that there is no existing rule of publie policy which can
be effectively pleaded in bar of the injunction. For my own
part, I am very clearly of opinion that no violence is done to the

canon laid down by the Common Law Courts in affirming that a

restraint which is absolutely necessary in order to protect a
transaction which the law permits in the interest of the public
ought to be regarded as reasonable, and cannot, in deference to
political idens which are now obsolete, be regarded as in con-
travention of public policy. Were it necessary, I should be
prepared to affirm that, in the year 1888; there was not, and that
there does mot now exist, any imperial rule of policy which
requires that a restraint having that effect only shall be treated
as 2 nullity, becanse it is unlimited in space, in circumstances
such as occur in the present case. I venture to doubt whether it
bs now, or ever has been, an essential part of the policy of
England to encourage unfettered competition in the sale of ;rms
of precision to tribes who may become her antagonists in warfare.
L also doubt whether at any period of time an English Counrt
would have allowed a foreigner to break his contract with ap
English subject in order to foster such competition,

When the series of cases, from the earliest to the present time,
are carelully considered, T think they will be found to record the
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history of a protracted siruggle between the principle of common  H. L. (E)
honesty in private transactions, on the one hand, and the stern 189t
rule which forbade all restraints of trade on the other. In my xopomesscr
opinion it does not admit of dispute that the ancient rule has %

had the worst of the encounter, and has been gradually losing 'ﬁ\'aﬂbwmf
UNS AXND

‘ground in ail the Courts. I do not think that, between the asmiuxiriox

Coupaxy.

Courts of Common Law and Equity, there has been much, if
any, real difference of opinion. But I am bound to say that the W Nas

language used by equity judges is on the whole more in fconso-
“nance with the commereial policy of the country than some of
.the favourite dicta of the common law Courts. I purposely say

some of those dicta, because I find in the opinions of many com-
mon law judges of the highest eminence a clear and liberal
recognition of the wider views of policy, which have influenced
your Lordships in the decision of this appeal.

The Lords Justices were agreed, and I understand that your
Lordships are also agreed, as to the result of this case. A con-
troversy has avisen as to the principle upon which that result
ought to be reached. To my mind, it is not a matter of practical
importance whether the admission of a restraint, unlimited in
space, be regarded as a novel exception from the general rule
which forbids all restraints, or as an extension of the exception
upon that rule which has admitted limited restraints. I haveno
desire to interfere with anybody’s freedom of choice between
these alternatives. I am content to state that, in my opinion,
the judgment which your Lordships are about to pronounce
goes no farther than to adapt to new circumstances an old and
sound exception to the general rule.

LOBRD ASHBOURNE :—

My TLords, I econcur in the judgment moved by the Lord
Chancellor.

The sole question is, whether the covenant referred to is void,
or whether it is capable of being enforced against the appellant.
I think it is quite clear that the covenant must be taken as
entered into in connection with the sale of the goodwill of the
appellant’s business, and that it was entered into with the plain
and bonf fide object of protecting that business.



556

H L3

1804

———

NOHBENFELY

Ton!

CoMPANY.

AsliFourne,

HOUSE OF LORDS [1894]

The appeilant has argued that he.is not bound by the covenant,
and thai it is void, as being opposed to public policy, and, being
general, unrestricted as to area. "

The cases that have been referred to aré interesting and im-

s portant 23 shewing the history, growth, and development of an
¢ important branch of our law. In -considering them it {s neces-

sary to bear in mind the vast advances-that have since the reign
of Queen Elizabeth taken placé in sclence, inventions, political
institutions, commerce, and the intercourse of nations. = Tele-
graphs, postal systems, railways, steam, have brought all parts of
the world into touch. Communication has become easy, rapid,
and cheap. Commerce has grown with our growth, and trade is
ever finding new outlets and methods that cannot be circum-
scribed by areas or narrowed by the munieipal laws of any
country. It is not surprising to note that our laws have been
also expanded, and that Jegal principles have been applied and
developed so as to suit the exigencies of the age in which we
live. ) _

The appellant practically seeks to ignore the altéved condi-
tions of to-day, and to rely upon a rigid application of what he
conceives to be the meaning of some decisions given in other
generations, and this without taking note of the facts of the
cases or of the conditions of the time when they ocourred. .

His argument practically is that his covenant is in general
restraint of trade, and that if it be so—regardless of whether it
is reasonable, whether it only affords a fair protection to his
covenantees—Iit must be held to be void.

In the early times all agreements in restraint of trade were
diseountenanced ; but by degrees, as the exigencies of an ad-
vancing eivilization demanded, this was found to be too rigid,
and our judges considered in each case what was reasonable and
necessary to afford fair protection. This is apparent in the im-
portant judgment of Lord Macelesfield in Mitchel v. Reynolds (1).
That was the case of a partial restraint of trade, and the judg-
ment referred to the great distinction between a covenant in
general restraint of trade and such a covenant as he was then
dealing with. According to the then state of English life, it

(1) 1 P. Wres. 181

Macclesfield: “The Lord Chief Justice says ‘a restraint to s,
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would be hard to conceive that a covenant in general restraint . L.(E;
of trade could ever be reasomable, and no imagination could 1894
then conceive that it could &ver be needed for the fair pro- Nowwesessr

: sl i
tection of any one. It is easy to understand how a distinetion 7

i ; 7 2] NORDEXFELT
for convenience came to be thus expressly noted between general iromtn

and partial restraints of trade. Tindal C.J., in Horner v. AgtuTrios
Graves (1), points out, in- referénce to this judgment of Tord i

Lord &s

carry on & trade throughout the kingdom must be void; a

_ restraint to carry it on within & particular place s good,” which

are Tather instances and examples than limits of the application
of the rule, which can only be at last, what is a reasonable
restraint with reference to a particular case.” _
Refetence to this judgment of Lord Macclesfield and to this
distinction between covenants in general and partial restraint of

“trade is found naturally in numerous cases. It appeared to

afford a convenient nomenclature, and to be probably suited for
some cases; but I respectfully concur with Tindal C.J. in the
words already quoted, that these covenants were not “ limit.s of
the application of the rule, which can only be at last, what is a
reasonable restraint with reference to a particular case.”

T do not know that there is & single reported case, whose facts
are clearly known, where a covenant in general restraint of
trade, clearly reasonsble in itself and only affording a fair pro-
tection to the parties, has been held to be void. One can readily
see that such covenants might be extravagant and unnecessary,
quite unreasonable, and not at all required for fair protection,
and then the fact that they were general and not partial would
be a distinction entitled to great weight. Thus I can well
understand the existence of the distinction being kept alive and
noted in so many cases, though this would not at all imply oz
require that the reasonableness of & covenant and the fa.c't. that
it only afforded fair protection should ever be put aside or

~ignored.

In former days the arguments used shewed how different was
the circumstances of those times. Discussions are to be found
as to ten-mile limits, and fifty miles, and as to the distances of

{1) 7 Bing. 735.
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one Epglish town from another—then considerable fopics, but
now often irivial having regard to present means of locomotion.

> Lhe cases shew a great variety of circumstances, different pro-

fessions and trades, cases of apprenticeship and sales of good-

¢ will.  Each case has had to be considered on its own facts. It
ox is really Impossible to divide all cases into the two categories of

covenants in general and partial restraint-of trade requiring

“distinet treatment and needing different policies. However it -

1s accomplished, the law must work in harmony with the require-
ments of the times and must advance and develop with the
growth of our national life and institutions. Whether there
ever was an effective and acknowledged rule, requiring ail cove-
nants in restraint of trade to be divided into two broad categories
of general or partial restraint with the tfest of reasonableness
openly and expressly applied to partial restraints, whilst it was
ostensibly denied to general restraints, though in reality applied
inder the guise of an exception whenever the exigencies of life
and business required it ; or whether, assuming the rule to have
been once known and recognised, it can now be accepted as
applicable to the conditions of our present life; or whether all
restraints upon trade have been always really governed by the
one test, what is a fair protection and what is reasonable; are
inquiries of interest on which legel minds may differ. 1 dd not
regard the distinctions of any practical importance, because, as
in the present case, the inquiry as to the validity of all cove-
pants in restraint of trade must, I am disposed to think, now
ultimately turn upon whether they are reasonable, and whether
they exceed what is necessary for the fair protection of the
covenantees. There may be differences of opinion as to the
history of covenants in restraint of trade, as to distinetions from
time to time taken in nomenclature, but I believe in the result
there is no real difference of opinion, and that all your Lordships
hold the covenant in the present case fo be good and valid for
reasons which do not very seriously differ.

I.do not pursue the controversy suggested by Bowen I.J. as
to the judgments of Lord Langdale, James V.(., and Sir Edward
Fry in the three ceses so often referred to; but, as will appear
from what I have already said, I would find much difficulty in

"of the covenantee” was “the doctrine to which the modern
_ authorities have been gradually approximating.”

AC AND PRIVY COUNCIL.

accepting 1l his eriticisms, much as I respect his ability and
research. _
Lindley L.J. clearly in his judgment recognised the tendency

“of wodern decisions, and said@ expressly the opinion “ that the

only test by which to determine the validity or invalidity of a
covenant in restraint of trade given for valuable consideration
was its reasonableness for the protection of the trade or business

Having regard to the facts of the present case, to the nature
of the business, to the class and number of customers, ¥ think
‘the covenant ressomable and not larger than the protection of
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the respbnﬁents required. I do not see anything to lead to the .

conclusion that the covenant is injurious to the public interest.

T entirely agree with ‘the Lord Chancellor in the propriety and

prudence of not saying a word which would imply that such an
important topic was ignored or lost sight of.
T concur in the suggested judgment.

LorD MACKAGHTEN i—

My Lords, the appellant, Thorsten Nordenfelt, a Swedish
gentleman of much intelligence, as his able address to your
Lordships proved, and of great skill in certain branches of
rmechanical science, had established in England and Sweden &
valuable business in connection with the manufacture of quick-
firing guns. His customers were comperatively few in number,
but his trade was world-wide in extent. He had upon his books
almost every monarch and almost every State of any note in the
habitable globe. In 1886 Mr. Nordenfelt sold his business to 2
Timited company which was formed for the purpose of purchasing
. At the same time and as pert of the same tramsaction he
entered into a Testrictive covenant with the purchasers intended
to protect the business in their hands, In 1888 the purchasers
iransferred their business to the respondents, a limited company
established with the object of combining the Nordenfelt business
with & similar business founded by a 3Mr. Maxim. The transfer
was made with the concurrence of Mr. Nordenfelt, Without his
concurrence and co-operation it is plain that it would not have
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H.L.(E) been made at all, On the occasion of the transfer, and as part
’5594 of the arrangement, Mr. Nordenfelt entered into a restrictive
\omwwr covenant with the respondents. This covenant was in some
Mawy  TeSpeets wider, in others less wide, than 'the covenant with the
\&32\;3.31 original purchasers. Buf it was in lieuw of, and in substitution

Asmunimroy To1, that covenant, which of course would have been kept alive if

Co_“i:“ Mz, Nordenfelt had declined to come into the new arrangement.

svsgies, - In these circumstances I think that the Court of Appeal were
rightin regarding the covenant which Mr. Nordenfelt entered
into with the respondents as a covenant made upon the oceasion
of the sale of his business, and as depending for its validity
upon the principles and considerations applicable to'such a case.

The stipulation was that Mr. Nordenfelt should not, during
the term of twenty-five years from the date of the incorporation
of the company, if the company should so long continue to carry
on business, “engage except on behalf of the company either
directly or indirectly in the trade or business of a menufacturer
of guns, gun-mountings or carriages, gunpowder explosives or
ammunition”—so far the covenant has been held good ; then
come the words, “or in any business competmw or liable o
compete in any way with that for the time being earried on by
the company.” A proviso was added to the effect that such
restriction should not apply to esplosives other than gunpowder,
or to subaqueous or submarine boats or torpedoes, or castings or
forgings of steel or iron, or alloys of iron or of copper. The
latter part of the covenant, which extends to all competing
businesses, may be disregarded. In view of the manifold objects
of the company, as set out in their memorandum of association,
it was held by the Court of Appeal to be void ; and there is no
appesl from that part of the decision. The proviso also, I think,
may be put aside. It is one of the circumstances to be taken
into consideration as bearing upon the question of the reason-
ableness of the agreement; but it is not, I think, essential to
the validity of this covenant.

AMr. Nordenfelt admittedly has broken the earlier part of the
covenant. His contention is that the whole -covenant is void in
law as being a covenant in restraint of trade unlimited in space.
And the only point which your Lordships have to decide is
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whether that part of the covenant which the appellant” has ®H L. (8)

broken is valid. For it cannot be disputed that the covenant is 188

severable, and that part may be good though part be void. N
‘The learned judges of the Court of Appeal have come to the . %

conclusion that the earlier part of the covensnt is valid. But \0‘53:\:5;1‘

though they all arrive at one and the same result, they approach Asnrexrrox

the question from somewhat differsnt points of view. Wsin
‘Lindley I.J. expressed his opinion that the dosctrine “that mfc‘;’;il,w_

the only test by which to determine the validity or invalidity of

# covenant, in restraint of trade given for valuable consideration

was its reasonableness for the protection of the trade or business

of the covenantee” was “the doctrine to which the modern

authorities have been gradually approximating.” But he could

not, he said, “ regard it as finally settled, nor, indeed, as quite

corvect.” He thought it ignored “the law which forbids

monopolies and prevents & person from unrestrictedly binding

" himself not to earn his living in the best way he can.” In the

particular cireumstances of the present case he considered that
the earlier part of the covenant was not eontrary to publie policy.
Apart from public policy, he thought it reasonable, not being
wider than was “ reasonably necessary for the protection of the
interests of the covenantee.”

The late Lord Bowen considered that it was the established
common law doctrine,—a rule to be gathered from the books
“ with perfect ease,” though certain equity judges had ignored
the role or misunderstood the law—that in the case of eontracts
in general restraint of trade the Courts had nothing to do with
the reasonableness of the trawsaction. That was an inquiry
which appertained only to partial restraints. Contracis in
general restraint of trade he defined as “ those by which & person

" restrains himself from all exercise of his trade in any part of

England.” “Scores of cases,” he added, “have proceeded on
this basis, and those who dispute the rule can only do so, as it
seems to me, by disregarding the judgments and opinions of an
uncounted number of uwrenimous common law judges.” But
then he thought that the rule, being & rule based or resson and
policy, might admit of exceptions; and treating the present case
as an exception, he, too, thought the agreement limited to the
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L.(B) first part of the covenant reasonablé in itself and not contrary to
1894 public policy.

Nonpesszrr As Lo Swith 1.7, came to the same conclualon thinking that
: there was no hard-and-fast rule “ that every covenant in restramt
R of trade is ipso facto void if it is unlimited as to space,”. and
C,OMM:;;m being apparentiy of opinion that the restraint in the present
= case, though unlimited in space, might yet be regarded as partial
scisen. OWING to the circumstance that certain trades, or branches of
trade, in which the appellant had béen engaged weres reserved to

him by the proviso attached to the covenant. _

No doubt it is one thing to say that all exceptions to the
general rule that the policy of the law is against restraints of
trade are referable to one and the same pﬂnciyle, and that the
only true test is, what is a reasonable restraint in the particular
case. It is another thing to say that testraints of trade are
divisible into two dlatmct categories—partial restraints end
general restraints—that reasonableness is a test applicable to
partial restraints and inapplicable to general restraints, but that
the rule admits of exceptions; and that when you have found
an exceptional case, you may apply to it the very same test
which is applicable to partial restraints. There is a distinetion
certainly. But whether there is 2 substantial difference it is
perbaps unnecessary to inquire. Assuming the rule to he'that
general restraints are void as being contrary to public policy,
and not on any other ground, an exception must surely arise,if
exceptlous are admissible at all, as soon as you find that the
patticular case under consideration is not contrary to public
policy, and so not opposed to the principle on which the rale is
founded. :

Thinking, as I do, that the distinction, if it exists, is of no
practical importarce, I should have been content with expressing
my concurrence in the result at which the Court of Appeal have
arrived, if it had not been for certain passages in the very able
and elaborate judgment of the late Lord Bowen, from which T
respectfully dissent.

Having laid down what Le considers to be the common law
rule, Lord Bowen proceeds to observe that * the first clond upon
the clear sky of the common an narrative comes in the equity
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decision of Lord Langdale in Whitlaker v. Howe (1841) (1),"— H.L.(E)
a’decision to which he applies the word © inexplicable.” “Tvery- 1334
thing,” says Lord Bowen, “appears clear in the case except the yu ;M;E
judgment of the Court. The covenant was not a covenmant in %
partial, but in general restraint of trade; and the restraint of \Ozb"
trade being a general one, the Court had nothing to do with the Auas
reason&bleness of the transaction; Lerd Langdale, nevertheless, o
begins by stating that the question was whether the restraint . .00
intended to be imposed upon the defendaut was reasonable; and

-he cites as a guide for himself the words of Tindal C.J. in Hornrer

v, Graves (2)." Then, after pointing out that Horner v. Graves (2)
was & case of limited resiraint, Lord Bowen adds, “Lord Lang-
dale thus appears to miss the whole point of the common law
classification, and treats the matter before him in the wrong
category.” Dealing with the judgment of James V.C. in the
"Leather Cloth Company v. Lorsont (3), Lord Bowen says that his
“language seems calculated in several passagesto confuss, and
not to throw light upon our conceptions of the established
common law doctrine.” “The Vice-Chancellor’s expressions,”
he observes, “are at times coloured by the same kind of mis-
apprehension of the common law as that which pervades the
judgment of Lord Langdale in Whittaker v. Howe (1).” Obser-
vations of a similar kind are made in reference to the judgment
of Sir Bdward Fry in Rousillon v. Rousillon {4).

My Lords, this appears to me to be a very grave censure—
graver, I think, than Lord Bowen could have supposed or
intended—because in such cases it was undoubtedly the duty of
equity to follow the eommon law. The province of the Court
was to give effect to common law rights. If the covenant was
void at common law, a Court of Equity would have erred
grievously in attempting to enforce it by injunction, If the
question had been doubtful, it would have been the duty of the
Court, at least in the time of Lord Langdale, to leave the parties
to their common law rights, or to take the opinion of a Couri
of Common Law, as was done in the case of Bunn v. Guy (5),

(1) 3 Beav. 383, 394 (3) Law Rep. 9 Eq. 345, +

(2) 7 Bing, 735, 43. (4) 14 Chb. D. 851,
(5) 4 East, 180.
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and by Lord Lanndale himself in the case of Nicholls +.
Strelion (1),

Criticism so unsparing seems to invite or provohe inquiry.
One cannot do otherwise than test'the ground at each step. I
have read, I think, every reported case upon the subject, and [
must say, with the utmost deference to Lord Bowen’s opinion,
that I cannot help thinking that Lord Langdale and James
V.C. and Sir E. Fry have rightly apprehended the common law
doctrine as it may be traced in the books, and as it is expoinded
by some of the leading authontxes on the subject in modern
times,

In the age of Queen Elizabeth all restraints of trade, whatever
they were, general or partial, were thought to be contrary to
public policy, and therefore void (Colgate v. Bacheler (2)). In
time, however, it was found that a rule so rigid and far-reaching

1must seriously interfere with transactions of every-day oceurrence.

Traders could hardly venture to let their shops out of their own
hands; the purchaser of & business was at the mercy of the
seller; every apprentice was a possible rival. So the rule was
relaxed. It was relaxed as far as the exigencies of trade for the
time being required, gradually and not without difficulty, until
it came to be recognised that all partial restraints might be good,
though it was thought that general restraints, that is, restraints
of general application extending throughout the kingdom, must
be bad. Why was the relaxation supposed o be thus limited ?
Simply because nobody imagined in those days that a general
restraint could be reasonable, not because there was any inherent
or essential distinetion between the two cases. “ Where the
vestraint is gemeral,” says Lord Macelesfield, in Mitchel v.
Reynolds (3), “ not to exercise a trade throughout the kingdom,”
the restraint “ must be void, being of no benefit to either party
and only oppressive, as shall be shewn by-and-by.” TLater on
ke gives his reason, “ What does it signify,” he says, “to a
tradesman in London what another does at Neweastle ; and surely
it would be unreasonable to fix a certain Joss on one side without
any benefit to the other.” “Any deed,” says Best L.C.J, in

(1) 7 Beav, 2; 10 Q. B. 346. {2) Cro. Eiiz, 872
(8) 1 P. Wms, 181,
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Heomer v, Ashford (1), “by which a person binds himself notto
émploy hi_s talents, his industry, or his capital in any useful
undertaking in the kingdom, would be-void, because no good

- reason can bé imagined for any person’s imposing such a restraint

on himself”
The true view at the present time I think, is this: The public
bave an interest in every person’s carrying on his trade freely: so

" has the individual. Al interference with individval liberty of

action in trading, and all restraints of irade of themselves, if

© there is nothing more, are contrary to public policy, and there-

fore void. Thet is the general rule. But there are exceptions:

" restraints of trade and interference with individual liberty of
action may be justified by the special circumstances of a parti-

cular case. It is a sufficient justification, and indeed it is the

_ only: justification, if- the restriction is reasomable—reasonable,

that is, in reference to the interests of the parties concerned and
reasonable in reference to the interests of the publie, so framed
and so guarded as to afford adequate protection to the party in
whose favour it is imposed, while at the same time it is in no
way injuricus to the public. That, I think, is the fair result of
all the authorities. But it is not to be supposed that that result
was reached all at once. The law has changed much, even since
Mitehel v. Reynolds (2). It bas become simpler and broader too.
Tt was laid down in Mitehel v. Reynolds (2) that the Court was
to see that the restriction was made upon a good and adeguate
consideration, so as to be a proper and useful contract. But in
time it was found that the parties themselves were better judges
of that matter than the Court, and it was keld to be suffcient if
there was a legal consideration of value; though of course the
quantum of consideration may eunfer into the guestion of the
reasonableness of the eontract. For a long time exceptions were
very limited. As late as 1733 it was argued that a restriction
which included a country town, and extended ten miles round it,
was so wide as to be unreasonable. It was said, and apparently
said with truth, that up to that time restrictions had been con-
fined to the limits of a parish, or to some short distance, as half-
a-mile. But Lord Kenvon, in his judgment, cbserved that he
(1) 5 Bing. at p. 326, (2) 1P, Wms. 181.
A.C. 1894, 3 2R
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H. L. (£} did not see that the limits in question were necessarily unreason- intelligible. It bas been said that when a person is debarred M. L.(E)
l89¢  able. “Nor do I knmow,” he added, “how to draw the line ”: from carrying on his trade within a certain limit of space he 135
Nospexeenr Davis v. Mason (1). The doctrine that the area of restriction will carry it on elsewhere, and thus the public outside the xempesern=

Mamuy  Should correspond with the area within which protection is re-
\éﬁﬁt“ffi“ quired is an old docfrine. But it used ta be laid down that the
AxyeNirion gorrespondence must be exact, and that it was incumbent on the

Coxpaxy. S ol e s : 2
- plaintiff to shew that the restriction sought to be enforced was

.

area of Testriction will gain an advantage which may be set off, e

as it were, against the disadvantage resulting to the public “\gfi?‘z“\;;”
within the limited area. That is, perhaps, a just observation in Ang;u:x‘?s;
: : ‘ GHPANT.

Dpeither excessive nor eontrary to public policy., Now the better
opihion is that the Court ought not to hold the contract void
unless the defendant “made it plainly and obviously clear that
the plaintift’s interest did not require the defendant’s exclusion
or that the public interest would be sacrificed ” if the proposed
restraint were upheld : Tallis v. Tallis (2).

To a certain extent, different considerations must apply ia
cases of apprenticeship and cases of that sort, on the one hand,
and cases of the sale of & business or dissolution of partnership
on the other. A man is bound an apprentice because he wishes
to learn & trade and to practise it. A man may sell because he
is getting too old for the strain and worry of business, or because
he wishes for some other reason to retire from business altogether.
Then there is obvionsly more freedom of contract between buyer
and seller than between master and servant or between an
employer and & person seeking employment.

When the question is how far interference with the Ilberty of
an individual in a particular trade offends against the interest of
the public, there is not much difficulty in measuring the offence
and coming to a judgment on the question. The difficulty is
much greater when the gquestion of public policy is considered
at large and without direct reference to the interests of the
individual under restraint. It is a principle of law and of publie
policy that trading should be encouraged and that trade should
be free; but a fetter is placed on trade and trading is dis-
couraged if a man who has built up a valuable business is not
to be permitted to dispose of the fraits of his labours to the
best sdvantage. It has been said that if the restrzint be
genersl “the whole of the public is restrained "—a phrase
not, I think, particularly accurate, or perhaps particularly

)y 5T.R.118. (2) 1 E. & B. 391, 412,

sale of goodwill. Applied to that sort of case, it seems to e
“to be just one of those unreelities which tend to confuse this

a case of apprenticeship and cases of that sort ; but it is, I think, —
tather o fanciful way of looking at the matter in the case of &  wmacxigtien.

questlcn. “What has the public to hope in the way of future
éerviee from: o man who sells his business meaning fo frade no

‘more? Is it likely that he will begin the struggle of life again

working at his old trade or profession in some remote place
where he has no interest and no connections? Is the possibility
‘that he may do so a factor to be taken into consideration? Now,
when all trades and businesses are open to everybody alike, it is
not very easy to appreciate the injury to the public resulting
from the withdrawal of one individual. When Lord Kenyon
was pressed with an argument as to the injury to the public in
Thetford that would resnlt from denying them the services of a
particular surgeon, he answered that the public were not likely
to be injured by an agreement of this kind. “Every other
person,” he added, “ig at liberty to practise as a surgeon in
this town”: Davis v. Mason (1). Then I cannot help thinking
that there is a good deal of common sense in the way in which
Lord Campbell looked at this question. A retired partoer in
the canvassing trade of a publishing business, being under a
restrictive covenant, claimed the right to disseminate his pub-
lications within the area of restriction. He appesled to public
policy. “1It is clear,” said Lord Campbell, “ there would be evil
if the law justified such a breach of contract; but it is by no
means clear there would be any compensating good to the public
from the publications intended by the defendant to be so made
in violation of his promise to the plaintiff”: Tallis v. Tallis (2).
That, of course, is not decisive in itself, It is an element for
consideration of more or less weight according to eircumstances.

(1) 5 T, B. 118, (2) 1 E. & B. 391, 413,
3 2R 2
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H L (E) But Lord Campbell’s observation serves to bring into contrast
1804 the two principles which have to be adjusted in all these cases
Nomprie —ireedom of trade and freedom of contract.

- Sir Edward Fry’s view was that the cases in which an un-
i limited probibition has been spoken of as void relate only to
Asvsimox cireumstances in which such a prohibition has been unreasonable.
Lord Bowen cites this passage, and meets ‘it with the following
- question: “Is it not a truer view that the Courts have never, as
2 rule, even entered on the consideration of the circumstances of
any particular case where the prohibition has been unlimited as
toarea?” That question seems to go o the root of the matter.

May I venture to put it to the proof ? Since the date of Mitchel

COMPANY .

v. Reynolds (1) how many cases have there been in which a™-

general prohibition has come before a Court of Common Law for
discussion or decision? So far as I can discover there are two,
Cand two only——Ward v. Byrne (2) and Hinde v. Gray (8). In
" Hindev. Graz 3 (3) the point was disposed of duzing the argument,
on the presiding judge observing that the particular covenant
ander consideration had been held invalid in Ward v. Byrue (2).
That observation was repested in the judgment, and nothing
more was said. The covenant in question there was as little
reasonable, though perhaps not quite so absurd, as the covenant
in Ward v. Byine {(2). Hinde v. Gray (3), therefore, dées not
help one much. There remains the case of Ward v. Byrne (2).
Tn that case an unliniited restraint was imposed on a coal mer-
chant’s clerk.  'When once he left his master’s employment he
was not for nine months to earn his daily bread anywhers as a
coal merchant or a coal merchant’s clerk, or in any cepacity
connected with the business of & coal merchant—an absurd and
unreasonable stipulation, if ever there was one. The only wonder
iz, that when the case first came before the Court on an a}gument
us to the constraction of the covenant, the vice of the contract
passed unnoticed. Afterwards there was a motion in arrest of
judgment on the ground that the covenant was void. How was
that application dealt with ? Did the Court abstain from enter-
ing on the consideration of the particular-circumstances? Why,

(1) 1 T Wms. 181, (2) 53 & W, 548.

(3) 1 Man. & G. 195.

PR AND PRIVY COUNCIL.

the main, if not the only, ground of objection was the unreason-
ableness of such a restriction in the particular eircumstances of
the case. “This restriction,” observes the Chief Baron, “ extends
to-all parts of England, and to every species of engagement by
which this person during that time could gain a livelihood Ly
his trade. What protection could the plaintiff require to such
an extent as this? Can it be supposed that the plaintiff’s trade
could be prejudiced by this man’s entering into the service of a

_coal merchant in Scotland ? The obligation which the defen-
- dant vndertakes by his bond is that be shall neither be nox serve

a coal merchant in any capacity for nine months. That gocs so
Far beyond what the plaintiff could require that it is an unreasonable

%
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restriction.:’it is void on both grounds. It is against the prin-

eiples and policy of the law as to any restraints on trade and

_the right of every man to be at liberty to struggle for his own

existence in the exercise of any lawful employment; and it is
beyond what is necessary for the protection of .the plaintiff or
what the justice of the case demands.” Nothing can be plainer
than the view of the Chief Baron: all restraints of trade, if there
is nothing more, are regarded with disfavour by the Jaw; this
restraint is unnecessary and unreasonable. The judgment of
Parke B. iz, I think, substantially to the same effect; but it
is so important that I shall reserve it for separate consideration
presently. Gurney B. followed the same line of argument.
« What is there,” he asks, ““in the trade of a coal merchant in
London whese interests could be injured by any person setting
up as 2 coal merchant or assisting another person in that trade
at Exeter or York?” All these considerations, it will be
observed, were wholly beside the point if there was in force a
simple rule to the effect that the Court has nothing whatever

" to do with the reasonableness of the transaction in the case of

general restraints,

There is no higher authority upon this subject in modern
times than Tindal C.J. He had more to do with moulding the
law on this head and bringing it into harmony with common
sense than all the judges since Lord Macclesfield’s time put
together. You will bardly find any judgment in reference to
restraint of trade delivered by any Court in England or America
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during the last sixty years in which some passage is not ecited
from some judgment of Tindal C.J. In Horner v. Groves (1)
Tindal C.J. delivered the considered judgment of the Court.
Tu the course of it he had occasion to réfer to the passage in
Mitchel v. Reynolds (2), which is supposed to be the origin, or at
least the earliest embodiment of the doetrine, that a different
principle applies to general restraints and partial restraints.
*“ Parker C.J.,” he observes, “says a ‘restraint to carry on &
trade throughout the kingdom must be void; a restraint fo
carry if.on within a particular place is good’; which are rather
instances and examples than limits of the applieation of the
rule, which ean only be at last, whai 4s o rewsonable restraint with
veference to the particuler ease” It is quite true that Horner v,
Graves (1) was a case of partial restraint; but here we have
Tindel C.J. dealing with the case of a general restraint as well
as the case of a partial restraint. With both cases pointedly
before him, and in reference to the one as well as to the other,
he says that the only rule is, what is a reasonable restraint. with
reference to the particular case. I do not find that this passage
has ever been questioned, nor is' there ‘in the books, so faras I
can discover, any anthority conflicting with it, except the judg-
ment of Lord Bowen in the present case. It may, perhaps, be
objected that passages are to be found in the judgments of
Tindal ‘Cd. as well as in the judgments of other judges, in
which it is said that general restzaints arve void without adverting
to any reason for their invalidity. That, no doubt, is so, and,
indeed, in this very judgment there is such a passage. But s it
not fair to conelude that Tindal C.J. thought general restraints
bad, not becanse there was an arbitrary law to that effect—a
hard-and-fast rule which judges had learned by rote, and the
origin of which it was forbidden to explore—but because he took
a general restraint to be an example, a typical example if you
will, of an unreasomable contract? It does not seem to me to
affect the question in the very least how often the dictum may
be found repeated, if, on the one hand, it is not accompanied by
any reason or explanation, and, on the other, it appears without
any authoritative statement that the proposition had become a
(1) 7 Ping. 735. (2) 1P W, 181

Bl AXD PRIVY COUNCIL.

rule which was neither to be questioned nor explained. Tt is
me-rely 2 dictum after all, because there is no reported case,
except, perhapa, Ward v. Bryne (1), in which it could have had
aby bearing upon the decision. Certainly it is no wonder that
judges of former times did not foresee that the discoveries of
suence and the practical results of those discoveries might in
time prove general restraints in some cases to be perfectly reason-
able. When that time came it was only a legitimate development
it was hardly éven an extension—of the principle on which
sxceptions were first allowed to admit unlimited restraints into
the class of allowable excaptions to the general rule.

I would now turn to the judgment of Parke B. in the case of
Ward v. By'i;fza {1), which was decided in 1830, eight years after
the decision in Horner v. Graves (2).
by stating the eircumstances of the case, and the leading prin-
ciple laid down in Mitchel. v. Rey ynolds (3), that the public have
an interest in every person carrying on his trade freely. Then
he cites as a guide for himself the words of Tindal C.J,, ina
case of limited restraint, the very thing for which Lord Lang-
dale is so much blamed. He could not, he said, express the rule
more clearly than it had been done by Tindal C.J. in Hitcheock
v. Coker (4), where he says: “ We agree in the general prineiple
adopted by the Court of Queen’s Bench, that where the restraint
of a party from carrying on a trade is larger and wider than the
protection of the party with ‘whom the contract is made can
possibly require, such restraint must be considered as unreason-
uble in law, and the contract which would enforce it must be
therefore void.” (ddly emough, that is a reproduction of the
very passage which Lord Langdele selected as his guide; only
he took it from Horner v. Graves (2) directly ; Parke B. took it
from the judgment on appeal in Hitcheock v. Coker (4). There it
is attributed to Lord Denman, who does no more than quote the
passage which Lord Langdale cites from Horner v. Graves (2).
Then Parke B. observes, and he repeats the observation more
than once, that there is no authority in favour of the position
that there can be a general restriction limited only as tfo time.

(3) 1P. Ws. 181
(4) 6 A. & E. 438.

(1) 5 M. & W. 548
(2) 7 Bing, 735.
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He might, I think, have said with equal truth, that there was no
case since Milehel v. Reynolds (1) in which the question had come
before the Court for consideration. In conclusion he says:
“This case falls within the rule laid down by Tindal C.J., viz.,
that this is a geneval prohibition from. carvying on frade which is
more extensive than the interests of the pavty with whem the contract
is made can possibly requive. On that ground I think the judg-
ment ought to be arrested.” What did Parke B. mean there by
the rule laid down by Tindal C.5.? There -is no rule to be
found laid down by Tindal C.J. in those words or to that effect
except in the passage I have cited from Horner v. Graves (2).
Parlee B. may have been referring to Horner v. Graves (2), or he
may have been referring to some opinion well known to him,
though it is not to be found in any reported judgment. In
either case that would be & strong confirmation of the argument
I am endeavouring to present to your Loxdships. But the argu-
ment seems to me to be irresistible if Parke B. thought that the
rule as he expressed it, and as applied o a case of general pro-
hibition, was fairly to be deduced from a similar rule laid down
n a case of partial restraint,

With regard to Lord Langdale's judgment in Whittaker v.
Howe (3), I have some difficulty in understanding what the ob-
jection to it is, even on the view which Lord Bowen takes in
reference to partial and general restraints, unless his view was, as
one passage in his judgment which has already been cited seems
to indicate, that a restraint limited to Eogland is to be con-
sidered as 2 general restraint nowadays when England is only
part of the United Kingdom as much as it was when the thres
kingdoms were separate.

I cannot think that Whittaker v. Howe (3) reguires much
explanation. There is & homely proverb current in my part of
the country which says you may not “sell the cow and sup the
milk.”  That is just what Mr. Howe tried to do. He was a
solicitor in large practice. He sold his business for a good
round sum to two younger practitioners, and covenanted not to
practise on his own account in England or- Scotland. In order

(1) 1 P. Wms, 181, (2) 7 Bing. 733,

(?) 3 Beav. 383.
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to hold the business together his name was kept in the firm and
he remained in the office, drawing a handsome salary. Then
there was a quarrel; and he carried off surreptitiously all the
papers he could lay his bands on; he set up in the immediate
neighbourhood ; and he tried to steal the business he had sold.
His defence was that a covenant so wide was against public
policy. But it did not ceeur to him to return the price : that
he kept in his pocket. .Lord Langdale thought the public
would. not- greatly suffer if Mr. Howe withdrew for 2 time

Arom the ranks of an honourable profession. T cannot think he

was very wrong. It seems almost absurd to talk of public policy
in connection with such a case. It is a public scandal when the
law is forced to uphold a dishounest act: would the public find
suitable’ compensation in the privilege of employing an un-
principled lawyer practising in violation of his solemn engage-
ment? And it must be borne in mind that the firm remained,
though one member retired into private life. Lord Langdale
held, on the evidence before him, that the restraint was not
unreasonable, although it extended to the wheole of England and
Scotland. Whether he was right or wrong in that view it is
impossible to say without knowing what the evidence was.
Undoubtedly some solicitors have correspondents in almost
every business centre in the kingdom. A% any rate, that par-
ticular point does not seem to have been contested in the
argument, and it lay on the defendant to prove the area of
restriction unreasonable. I venture to think that the decision
in Whittaker v. Howe (1) was right. And, further, whether the
resiraint in that case ought to be regarded as general or as
partial, I think the decision was in accord with the opinions
of Tindal C.J. and Parke B. Nor can I, with all deference
to Patteson J., understand how anybody could suppose that
Whiitaker v. Howe (1), in which the restraint was held to be
reasonable, conflicts with Ward v. Byirne (2), where the restraint
was plainly unreasonable and held to be so.

Now, in the present case it was hardly disputed that the re-
straint was reasonable, having regard to the interests of the

parties at the time when the transaction was entered into. It

1) 3 Beav. 382, (2) 5 M. & W. 548,
(
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enabled Mr. Nordenfelt to obtain the full value of what he had
to sell; without it the purchasers could not have been protected
in the possession of what they wished to buy, Was it reasonable
in the interests of the public? It can hardly be injurious to
the public, that is, the British - publie, to prevént' a peré{m from
carrying on a trade in weapons of war abroad. But apart from
that special feature in the present case, how can the public be
injured by the transfer of a business from one hand to another ?
If a business is profitable there will be 1o lack of persons ready
to carry it on. In this particular case the purchasers brought in
fresh capital, and had at least the opportunity of retaining Mr.
Nordenfelt’s services. But then it was said there is'another way
in which the public may be injured. DMr. Nordenfelt has # com-
mitted industrial suicide,” and as he can no longer earn his
living at the trade which he has made peculiarly his own, he

may be brought to want and become a burden to the public.

My Lords, this seems to me to be very far-fetched, 3Mr. Nor-
denfelt received over £200,000 for what he sold. He may have
got rid of the money. I do not know how that is. But even so,
I would answer the argument in the words of Tindal C.J.: #If
the contract is a reasonable one at the time it is entered into we
are not bound to look out for improbable and extravagant con-
tingendies in order to make it void ”: Rannde v. Trvdne (1),

My Lords, for the reasons I have given, I think the only true
test in all cases, whether of partial or gemeral restraint, is the
test proposed by Tindal C.J.: What is a reasonable restraint
with reference to the particular case? I think that the restzaint
in.the present case is reasonable in every point of view, and
therefore I agree that the appeal should be dismissed.

Lorp Monris:—

My Lozds, I entirely concur in the judgment and the reasons
for it given by the Lord Chancellor. But I desire to express
my opinion that, without going through the numerous cases
which have been so exhaustively dealt with in the Court of
Appeal and by your Lordships, the weight of authority up to
the present time is with the proposition that general restraints

(1) 7 Man. & G.oar . 076,
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of trade were necessarily void. It appears, however, to me that
the time for & new departure has arisen and that it should be
now authoritatively decided that there should be no difference
in the legal considerations which would invalidate an agreement
whether in’'general or partial restraint of trading. These con-
siderations, I constder, are whether the restraint is reasonable and
is not against the public interest. - In olden times all restraints
of trading were considered primé facie void. An exception was
introduced ‘when' the agreement to restrain from trading was
only from trading in a particular place and upon ressonable
consideration, leaving still invalid agreements to restrain trading
at gll. Such a general restraint was in the then state of things
eonside:ed' fo be of no benefit even to the covenantee himself;

but we have now reached a period when it may be said that

science and invention have almost annihilated both time and
space. Consequently there should no longer exist any cast-iron
rule making void any agreement not to carry on a trade any-
where, The generality of time or space must always be a most
important factor in the consideration of reasonableness though
ot per se a decisive test. If the consideration of reasonableness
or of public interest is the rule, the appellant in my opinion
has no case. The portion of his business which consisted of
manufacturing guns and gunpowder explosives was one which
would almost aitogethex be with Governments, foreign as well as
at home, and wherever carried on would necessarily be in injurious
competition with the respondents ; nor does the substitution of a
company for the appellant in the manufacture of guns and
ammunition appear to me to injuriously affect the public

interest.
Order appealed from affirmed and appeal
dismissed.

Lords’ Journals 31st July 1894.
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