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COMPLAINT COUNSEL’S RESPONSE TO McWANE INC.”S PROPOSED
CONCLUSIONS OF LAW

BURDEN OF PROOF

McWane Did Not Constrain Price Competition, Exchange Competitively Sensitive
Sales Information, or Invite its Competitors to Collude (Counts 1-3)

A. The Government Must Establish the Existence of an Agreement.
B. The Government Lacks Direct Evidence of an Agreement.
1. The Nature of Direct Evidence.

2. The Government Concedes it Has No Direct Evidence Of An lllicit
Agreement.

C. Circumstantial Evidence Does Not Establish McWane Had An Agreement to Fix
Prices or Reduce Job Pricing.

1. McWane lacked motive or incentive to collude, no conspiracy can be
inferred.
2. Because McWane refused to act contrary to its own economic self-

interest, a conspiracy cannot be inferred.

3. The Government has Failed to Establish Hallmarks of Traditional
Conspiracy involving McWane.

D. The Short-Lived Trade Association the Ductile Iron Fittings Research Association
(DIFRA) Did Not Facilitate Price Coordination

E. Complaint Counsel Has No Evidence of Price-Signaling.

McWane Did not Monopolize, Attempt to Monopolize, or Conspire to Monopolize
the Alleged Domestic Fittings Market (Counts 5-7)



PUBLIC

Standard of Proof
McWane Lacked Market Power.

McWane’s September 2009 Rebate Policy Did Not Exclude Star and is Pro-
competitive.

1. The Rebate Policy is Presumptively Legal

2. Star’s Successful Entry as a Domestic Fittings Supplier Refutes any
Inference of Monopoly Power.

3. The Rebate Policy did Not Cause Anticompetitive Effects.
D. The MDA Did Not Foreclose Sigma as a Competitor and Was Pro-competitive.

E. McWane Is Entitled to Judgment in Its Favor on the Attempted Monopolization
and Conspiracy to Monopolize Claims.

1. Attempted Monopolization
2. Conspiracy to Monopolize
The MDA Was Not a Restraint of Trade in Violation of Section 5 (Count 4)

DR. SCHUMANN’S OPINIONS ARE LEGALLY FLAWED AND SHOULD BE
IGNORED

THE GOVERNMENT IS NOT ENTITLED TO ANY REMEDY



PUBLIC

RECORD REFERENCES

References to the record are made using the following citation forms and abbreviations:

JX - Joint Exhibit

CX - Complaint Counsel Exhibit (CX 1234 at 001).

RX-- Respondent Exhibit (RX-123 at 0001).

Tr. 0000 - Citations to Trial Testimony (Witness, Tr. 1234).

(CX 0000 (Witness, Dep. at xx)) - Citations to Deposition Testimony

(CX 0000 (Witness, Dep. at xx), in camera) - Citations to in camera Deposition Testimony
(CX 0000 (Witness, IHT at xx)) - Citations to Investigational Hearing Testimony

(CX 0000 (Witness, IHT at xx), in camera) - Citations to in camera Investigational Hearing
Testimony

Joint Stipulations of Law and Fact, JX 0001 { - Citation to Joint Stipulations of Law and Fact
Commission Complaint - Administrative Complaint filed January 4, 2012

Response to RFA at | - Citation to Respondent’s Response to Complaint Counsel’s Requests for
Admission, dated June 8, 2012

Supp. Response to RFA at { - Citation to Respondent’s Supplemental Response to Complaint
Counsel’s Requests for Admission, dated July 16, 2012

Response to IROG at { - Citation to Respondent’s Response to Complaint Counsel’s
Interrogatories, dated February 21, 2012

Answer at { - Citation to Respondent’s Answer, dated February 2, 2012
CCPB at xx — Complaint Counsel’s Post-Trial Brief

RPB at xx — Respondent’s Post-Trial Brief

CCPF xxxx — Complaint Counsel’s Post-Trial Findings of Fact

RPF xxxx — Respondent’s Post-Trial Findings of Fact

CCRB at xx — Complaint Counsel’s Reply Brief

CCRF xxxx — Complaint Counsel’s Reply Findings of Fact

Notes:

e Capitalized terms used in Complaint Counsel’s Reply to Respondent’s Proposed Findings
of Fact have the meanings assigned thereto in Complaint Counsel’s Proposed Findings of
Fact and Conclusions of Law, filed December 14, 2012.

e Complaint Counsel has added in camera notations and brackets to certain of
Respondent’s proposed findings. Such additions are indicated by the symbol “t.”

Vi
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COMPLAINT COUNSEL'S RESPONSES TO McWANE INC.'S INDEX OF EXHIBITS

Complaint Counsel’s Responses to McWane's Index of Exhibits

Complaint Counsel has the following responses to McWane's Index of Exhibits.
For any exhibit not specifically mentioned below, Complaint Counsel has no specific response.

RX # Response

RX-1 Not Admitted Into Evidence

RX-3 Not Admitted Into Evidence

RX-9 Duplicate; Replaced with CX 0532
RX-20 Duplicate; Replaced with CX 2039
RX-21 Duplicate; Replaced with CX 0038
RX-22 Not Admitted Into Evidence
RX-23 Not Admitted Into Evidence
RX-25 Duplicate; Replaced with CX 0752
RX-26 Duplicate; Replaced with CX 1145
RX-28 Not Admitted Into Evidence
RX-30 Duplicate; Replaced with CX 1570
RX-31 Duplicate; Replaced with CX 0179
RX-32 Not Admitted Into Evidence
RX-33 Duplicate; Replaced with CX 0815
RX-34 Not Admitted Into Evidence
RX-41 Duplicate; Replaced with CX 0514
RX-42 Duplicate; Replaced with CX 0515
RX-44 Not Admitted Into Evidence
RX-49 Not Admitted Into Evidence
RX-50 Duplicate; Replaced with CX 1134
RX-57 Duplicate; Replaced with CX 0525
RX-58 Duplicate; Replaced with CX 0525
RX-59 Duplicate; Replaced with CX 0037
RX-63 Duplicate; Replaced with CX 1329
RX-65 Duplicate; Replaced with CX 0516
RX-67 Duplicate; Replaced with RX-066
RX-70 Not Admitted Into Evidence
RX-71 Duplicate; Replaced with CX 0049
RX-72 Duplicate; Replaced with CX 1091
RX-77 Duplicate; Replaced with CX 0052
RX-78 Not Admitted Into Evidence
RX-85 Not Admitted Into Evidence
RX-88 Duplicate; Replaced with CX 1297
RX-89 Duplicate; Replaced with CX 1298
RX-92 Duplicate; Replaced with CX 1151

vii
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RX-104 Duplicate; Replaced with CX 1313
RX-106 Duplicate; Replaced with CX 1350
RX-117 Duplicate; Replaced with CX 0831
RX-122 Not Admitted Into Evidence
RX-126 Not Admitted Into Evidence
RX-128 Not Admitted Into Evidence
RX-133 Not Admitted Into Evidence
RX-137 Not Admitted Into Evidence
RX-139 Not Admitted Into Evidence
RX-140 Not Admitted Into Evidence
RX-144 Duplicate; Replaced with CX 0968
RX-145 Not Admitted Into Evidence
RX-148 Not Admitted Into Evidence
RX-149 Not Admitted Into Evidence
RX-151 Duplicate; Replaced with CX 2329
RX-152 Not Admitted Into Evidence
RX-156 Duplicate; Replaced with RX-155
RX-158 Not Admitted Into Evidence
RX-159 Duplicate; Replaced with CX 0963
RX-160 Not Admitted Into Evidence
RX-161 Not Admitted Into Evidence
RX-162 Not Admitted Into Evidence
RX-164 Duplicate; Replaced with RX-155
RX-165 Not Admitted Into Evidence
RX-168 Not Admitted Into Evidence
RX-169 Not Admitted Into Evidence
RX-175 Not Admitted Into Evidence
RX-177 Not Admitted Into Evidence
RX-185 Not Admitted Into Evidence
RX-191 Not Admitted Into Evidence
RX-192 Not Admitted Into Evidence
RX-196 Not Admitted Into Evidence
RX-197 Not Admitted Into Evidence
RX-201 Not Admitted Into Evidence
RX-202 Duplicate; Replaced with CX 1288
RX-203 Not Admitted Into Evidence
RX-204 Not Admitted Into Evidence
RX-209 Duplicate; Replaced with CX 1194
RX-210 Duplicate; Replaced with CX 1194
RX-212 Duplicate; Replaced with CX 0010
RX-215 Not Admitted Into Evidence
RX-220 Duplicate; Replaced with CX 1364
RX-221 Not Admitted Into Evidence
RX-222 Not Admitted Into Evidence
RX-225 Not Admitted Into Evidence

viii
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RX-228 Not Admitted Into Evidence
RX-229 Duplicate; Replaced with CX 0024
RX-230 Duplicate; Replaced with CX 0024
RX-231 Not Admitted Into Evidence
RX-235 Not Admitted Into Evidence
RX-238 Not Admitted Into Evidence
RX-246 Duplicate; Replaced with CX 1777
RX-251 Not Admitted Into Evidence
RX-272 Not Admitted Into Evidence
RX-274 Duplicate; Replaced with CX 0027
RX-276 Not Admitted Into Evidence
RX-278 Not Admitted Into Evidence
RX-284 Not Admitted Into Evidence
RX-285 Duplicate; Replaced with CX 1592
RX-286 Not Admitted Into Evidence
RX-287 Not Admitted Into Evidence
RX-299 Duplicate; Replaced with CX 1417
RX-300 Duplicate; Replaced with CX 1777
RX-310 Not Admitted Into Evidence
RX-311 Not Admitted Into Evidence
RX-314 Duplicate; Replaced with CX 1418
RX-315 Duplicate; Replaced with CX 1777
RX-352 Duplicate; Replaced with CX 1581
RX-353 Not Admitted Into Evidence
RX-354 Not Admitted Into Evidence
RX-355 Not Admitted Into Evidence
RX-356 Not Admitted Into Evidence
RX-357 Not Admitted Into Evidence
RX-358 Not Admitted Into Evidence
RX-359 Not Admitted Into Evidence
RX-360 Not Admitted Into Evidence
RX-362 Duplicate; Replaced with CX 1419
RX-372 Not Admitted Into Evidence
RX-377 Duplicate; Replaced with CX 2258
RX-385 Not Admitted Into Evidence
RX-386 Not Admitted Into Evidence
RX-387 Not Admitted Into Evidence
RX-388 Not Admitted Into Evidence
RX-389 Not Admitted Into Evidence
RX-390 Not Admitted Into Evidence
RX-391 Not Admitted Into Evidence
RX-392 Not Admitted Into Evidence
RX-393 Not Admitted Into Evidence
RX-394 Not Admitted Into Evidence
RX-395 Not Admitted Into Evidence
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RX-400 Duplicate; Replaced with CX 1266

RX-403 Duplicate; Replaced with CX 2457

RX-405 Duplicate; Replaced with RX-015

RX-407 Duplicate; Replaced with CX 2455

RX-415 Not Admitted Into Evidence

RX-417 Duplicate; Replaced with CX 0176

RX-418 Duplicate; Replaced with CX 2047

RX-419 Duplicate; Replaced with CX 0137

RX-421 Duplicate; Replaced with CX 0367

RX-424 Duplicate; Replaced with CX 0139

RX-441 Duplicate; Replaced with CX 0559

RX-529 Not Admitted Into Evidence

RX-563 Not Admitted Into Evidence

RX-565 Not Admitted Into Evidence

RX-566 Not Admitted Into Evidence

RX-573 Duplicate; Replaced with CX 0243

RX-574 Duplicate; Replaced with CX 1435

RX-575 Duplicate; Replaced with CX 2293

RX-579 Duplicate; Replaced with CX 0515

RX-584 Duplicate; Replaced with CX 0566

RX-585 Duplicate; Replaced with CX 1709

RX-587 Not Admitted Into Evidence

RX-591 Duplicate; Replaced with CX 1178

RX-592 Duplicate; Replaced with CX 0138

RX-593 Duplicate; Replaced with CX 0047

RX-596 Duplicate; Replaced with CX 1181

RX-597 Duplicate; Replaced with CX 1196

RX-599 Duplicate; Replaced with CX 0034

RX-602 Not Admitted Into Evidence

RX-606 Duplicate; Replaced with CX 0375

RX-612 Duplicate; Replaced with CX 1560

RX-614 Duplicate; Replaced with CX 1576

RX-621 Duplicate; Replaced with CX 0566

RX-623 Duplicate; Replaced with CX 0102

RX-624 Not Admitted Into Evidence

RX-625 Duplicate; Replaced with CX 0423

RX-630 Duplicate; Replaced with CX 2416

RX-634 Not Admitted Into Evidence

RX-724 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-6
RX-725 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-7
RX-726 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-8
RX-727 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-9
RX-728 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-10
RX-729 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-11
RX-730 Not Admitted Into Evidence; Introduced as Demonstrative, RDX-12




PUBLIC

RDX-001 Not Admitted Into Evidence (Demonstrative Only)
RDX-002 Not Admitted Into Evidence (Demonstrative Only)
RDX-003 Not Admitted Into Evidence (Demonstrative Only)
RDX-004 | Not Admitted Into Evidence (Demonstrative Only)
RDX-005 | Not Admitted Into Evidence (Demonstrative Only)
RDX-013 Not Admitted Into Evidence (Demonstrative Only)
RDX-067 Not Admitted Into Evidence (Demonstrative Only)
RDX-068 | Not Admitted Into Evidence (Demonstrative Only)
RDX-069 Not Admitted Into Evidence (Demonstrative Only)
RDX-070 | Not Admitted Into Evidence (Demonstrative Only)
RDX-071 Not Admitted Into Evidence (Demonstrative Only)
RDX-072 Not Admitted Into Evidence (Demonstrative Only)
RDX-073 Not Admitted Into Evidence (Demonstrative Only)
RDX-074 | Not Admitted Into Evidence (Demonstrative Only)
RDX-075 | Not Admitted Into Evidence (Demonstrative Only)
RDX-076 | Not Admitted Into Evidence (Demonstrative Only)
RDX-077 | Not Admitted Into Evidence (Demonstrative Only)
RDX-078 Not Admitted Into Evidence (Demonstrative Only)
RDX-079 Not Admitted Into Evidence (Demonstrative Only)
RDX-080 Not Admitted Into Evidence (Demonstrative Only)
RDX-081 Not Admitted Into Evidence (Demonstrative Only)

Xi
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COMPLAINT COUNSEL’S REPLY TO RESPONDENT McWANE INC.’S PROPOSED
FINDINGS OF FACT

I. Fittings Industry History and Background
A. McWane, Inc.
1. Respondent McWane, Inc. (“McWane”) is a privately-held, family run company
that manufactures, markets, and sells products for the waterworks industry, including ductile iron

pipe Fittings that are 3” to 24” in diameter. (JSLF { 1).

Response to Proposed Finding No. 1

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that
Respondent refers to JX 0001, Complaint Counsel has no specific response. (See also CCPF
5,7).

2. Dr. Schumann testified that the scope of the alleged conspiracy is limited to
Fittings of 24” in diameter and smaller. (Schumann, Tr. 3769 (“And these are markets for
ductile iron pipe fittings of 24 inches and below™), 3788--3793 “...so to simplify and condense
all these different but identical analyses, | treated then all as one cluster market, and that’s why
the market is 24 inches and less™), 4111 (“I found in my analysis of the data that only about 5
percent of large fittings were produced by McWane in 2008, it was very small, so my
presumption was their influence on that would have been proportionally very small.”).

Response to Proposed Finding No. 2

The proposed finding is inaccurate because it mischaracterizes Dr. Schumann’s
testimony. Dr. Schumann did not testify that the conspiracy is limited to small and medium
diameter Fittings. Rather, he testified that his relevant market consisted of small and medium
diameter Fittings. (Schumann, Tr. 3769 (“I concluded that there were two relevant markets, one
that we've heard discussed before, the open spec market where country of origin doesn't matter,
and one the domestic spec market. And these are markets for ductile iron pipe fittings of 24
inches and below.”); Schumann, Tr. 4111 (“Q: Now, that Nondomestic Utility Fittings column

there, the one you relied on, that includes large-diameter fittings; correct, sir? A. It does. Q.
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And those are not part of the conspiracy you found; correct, sir? A. | did not include those in my
market definition.”) (emphasis added)).

3. McWane manufactured Fittings at its Union Foundry facility in Anniston,
Alabama and at its Tyler Pipe & Foundry Co. facility in Tyler, Texas. (Tatman, Tr. 209 (“The
south plant was a ductile iron plant, and it produced the fittings of which you described here...”),
212-214 (Q: “McWane reorganized the fittings business to be together?” A: “Yes, they did ... |
took the Tyler south plant. | picked up Union Foundry in Anniston, Alabama. Sometimes I’ll
refer to that as Union. sometimes I’ll refer to it as Anniston. | mean the same thing.”).

Response to Proposed Finding No. 3

The proposed finding is inaccurate and misleading insofar as it inaccurately quotes the
referenced testimony, and misleadingly suggests that McWane only produces Fittings in the
United States. Complaint Counsel agrees that McWane manufactured Fittings at the two
facilities referenced in the proposed finding, although McWane stopped producing Fittings at the
Tyler South Plant in November 2008, and has also produced Fittings at its TXX, Tyler Xian Xian
foundry in China since at least 2005. (CCPF 10). In addition, McWane’s Clow division
produces 36” diameter Fittings. (CCPF 12).

4. The Fittings division of McWane is known as “Tyler/Union.” (Tatman, Tr. 213
(“I was the vice president and general manager of what we call now Tyler/Union”.)).

Response to Proposed Finding No. 4

Complaint Counsel has no specific response. (See also CCPF 8).

5. Fittings are a small segment of McWane’s business, representing only about 5%
of McWane’s overall business. (Tatman, Tr. 218-219 (“If you look at McWane, Inc., the fittings
business is a gnat. Certainly it’s a gnat in terms of profitability. It’s a gnat in terms of sales with
that.”); JX 642 (Page, Dep. at 42)).

Response to Proposed Finding No. 5

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 642.”

6. Tyler/Union is at best a break-even business for McWane. (JX 642 (Page, Dep. at
64); JX 638 (McCullough, IHT at 92)).
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Response to Proposed Finding No. 6

The proposed finding is contradicted by the weight of the evidence. Complaint Counsel
notes that there is no exhibit denominated “JX 642” or “JX 638.” The record evidence
establishes that {

} (See CCPF 1358).
McWane’s internal documents show that McWane has realized Fittings profits since the

conspiracy period began. (See CCPF 1359; CX 0622 at 005). {

} (See CCPF 17). McWane increased its Fittings profits in 2008 compared to the prior
year by over $5 million, and McWane’s Fittings business gross profit margin was between 15
and 20 percent between 2005 and 2008. (See CCPF 1347-1351). {
} (See
CCPF 1702; RX-721, in camera ({ }; RX-632, in camera ({

D).

7. Mr. Page testified that since the early 2000’s “this [Fittings] business has been a
thorn in our side and a millstone around our neck. If I could figure out a way to get out of it
without making all of my customers angry, 1’d have done it. But | can’t. And so my goal is just
not to have it hurt.” (JX 642 (Page, Dep. at 132)).

Response to Proposed Finding No. 7

Complaint Counsel notes that there is no exhibit denominated “JX 642.” The proposed
finding is contradicted by the weight of the evidence. Complaint Counsel does not disagree that
Mr. Page made the statement attributed to him, but the weight of the evidence contradicts the
proposed finding insofar as the proposed finding suggests that the Fittings business was a
liability for McWane. The Fittings business has been consistently profitable for McWane. (See

CCPF 17, 1347-1351, 1359; CX 0622 at 005; CCPF 1702; RX-721, in camera ({
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}; RX-632, in camera ({ }; supra
Response to Proposed Finding No. 6).

8. McWane manufactures approximately 4,000 individual ductile iron pipe Fittings
in a wide range of diameters, configurations, joints, coatings, and finishes at its last remaining
foundry in the U.S., the Union Foundry, and at its foundry in China, Tyler Xin Xin. (JX 643
(Tatman IHT at 14, 23-27); see also http://www.tylerunion.com).

Response to Proposed Finding No. 8

Complaint Counsel notes that there is no exhibit denominated “JX 643.” The proposed
finding is unsupported. Additionally, the website at http://www.tylerunion.com is not in
evidence, and McWane has proffered no legal basis for introducing it into evidence now that the
record is closed. The proposed finding that McWane manufactures 4,000 individual Fittings is
unsupported. Mr. Tatman’s cited testimony does not state that McWane manufactures 4,000
individual Fittings, and other evidence suggests that McWane produces approximately 2,000
unique Fittings. (See CCPF 378; see also CCPF 10-11).

9. Approximately 80 percent of the demand for Fittings may be serviced with only

100 or fewer commonly used sizes and configurations of Fittings. These Fittings are commonly
referred to in the industry as “A” or “B” Fittings. (JSLF 1 9).

Response to Proposed Finding No. 9

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that
Respondent refers to JX 0001, Complaint Counsel has no specific response. (See also CCPF
399).

10.  Fittings typically comprise five (5) percent or less of the total cost of a typical
waterworks project. (JSLF { 10).

Response to Proposed Finding No. 10

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that
Respondent refers to JX 0001, Complaint Counsel has no specific response. (See also CCPF

420).
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11. Demand for Fittings is largely driven by housing-related infrastructure construction
and by construction of wastewater treatment plants, which in turn are driven by such factors as
the rate of housing growth, and the age and condition of existing systems. (JSLF § 11).

Response to Proposed Finding No. 11

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that
Respondent refers to JX 0001, Complaint Counsel has no specific response. (See also CCPF
419).

B. Macroeconomic Backdrop

12. The Fittings market includes several thousand unique configurations of Fittings in
different sizes, shapes and coatings. (JSLF { 8).

Response to Proposed Finding No. 12

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that
Respondent refers to JX 0001, Complaint Counsel has no specific response. (See also CCPF
378).

13. The collapse of the housing market in 2007-2008 triggered an economic recession
that had a particularly adverse impact on the waterworks industry, which depends on new
housing starts to drive demand. (Tatman, Tr. 269 (“So, again, when you have a marketplace that
has plummeted, 1 think, if you look at 2006 and then you look at 2010, the market volume is half
of what it was in 2006. It was decimated. That changes a lot of behavior. It changes a lot of
competitive dynamics”), 271-272 (Q: “The testimony that you just gave about the change in the
market moving towards from more of a relationship, I'm going to call McWane because that's my
supplier -- that changed as a result of the downturn that began in 2006; is that right?” A: “My
understanding, yes.” Q: “And it hastened in 2007 as the market got worse?” A: “The market was
worse in '7 than '6. It was in '8 than '7. It was worse in '9 than '8. And it was worse in '10 than
'9”); McCutcheon, Tr. 2654, in camera' (" {

1)
Response to Proposed Finding No. 13

Complaint Counsel has no specific response. (See also CCPF 842-906 (describing

Fittings suppliers’ motives to conspire)).
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14. Mr. Sheley, of distributor Illinois Meter, testified that the 2008 housing decline
reduced overall demand for Fittings by 35 to 55 percent. (JX 675 (Sheley, Dep. at 58)).

Response to Proposed Finding No. 14

Complaint Counsel notes that there is no exhibit denominated “JX 675.” The proposed
finding is misleading insofar as it suggests that Mr. Sheley has personal knowledge of the overall
housing demand in 2008 outside of the markets in which Illinois Meter operates. Complaint
Counsel does not disagree that Mr. Sheley testified that he believed the impact of the 2008
housing decline was “[a]nywhere from a 35 to a 55 percent reduction in volumes for everybody,”
however, Mr. Sheley does not have personal knowledge of “everybody’[s]” volumes. (RX-675
(Sheley, Dep. at 58)).

15. Mr. Rybacki of Sigma testified that, in 2009, residential construction rates were
the lowest they had been in 70 years. (Rybacki, Tr. 3664, in camera' ('{

1)
& RX-242, in camera.
Response to Proposed Finding No. 15
Complaint Counsel has no specific response.
16. In late 2007 and 2008, a variety of macroeconomic factors in China resulted in a

substantial increase in production costs for importers of non-domestic Fittings. (Rybacki, Tr.
3661-3662, in camera’ ('{

} ; IX 687 (Pais, Dep. at 39-41); JX 639 (McCullough, Dep. at 182-184); JX 638
(McCutcheon, IHT at 401-402, 418-19)).

Response to Proposed Finding No. 16

Complaint Counsel has no specific response other than to note that there is no exhibit
denominated “JX 687,” “JX 639,” or “JX 638.”

17. Unprecedented increases in scrap iron prices were having a “tremendous negative
effect” on Sigma’s business in early 2008. (Rybacki, Tr. 3711 (Q: “All right. And you say, in
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the second paragraph, that you'd been hit with unprecedented price increases, unprecedented
increases in scrap iron prices, which have increased sevenfold in just a few short years; is that
right, sir?” A: “That's correct.” Q: “And what effect was that having on your business at Sigma
in early 2008?” A: “Negative effect, tremendous negative effect.”)).

Response to Proposed Finding No. 17

Complaint Counsel has no specific response.

18. Prices for scrap iron and other raw materials increased for all Fittings suppliers
between 2008 and 2010. (JX 675 (Sheley, Dep. at 58-59)). At the same time, shipping costs
contributed to a slightly disproportionately higher increase for imported Fittings. (JX 675
(Sheley, Dep. at 59)).

Response to Proposed Finding No. 18

Complaint Counsel notes that there is no exhibit denominated “JX 675.” Complaint
Counsel has no specific response, other than to note that in 2007 and 2008 costs in China were
rising faster than McWane’s United States costs. (See CCPF 870-877).

19. Mr. Sheley testified that “the offset in wage rates in China rising has narrowed the

spread between domestic and offshore production costs dramatically in the last five years.” (JX
675 (Sheley, Dep. at 59)).

Response to Proposed Finding No. 19

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 675.”

20.  Mr. Tatman testified that in 2007 and early 2008, “I think we saw about a $300
per ton effective cost increase based on raw material costs, pig iron, coke, and the effective
exchange rate of those when we -- we have to pay in RMB currency and convert that into U.S.
dollars.” (Tatman, Tr. 871).

Response to Proposed Finding No. 20

The proposed finding is misleading insofar as it suggests that Mr. Tatman’s testimony
related to cost increases for all Fittings produced by McWane. Mr. Tatman’s testimony referred
to cost increases specifically for the production of Fittings in China and not for McWane’s

production of Fittings in the United States. (See also CCPF 852, 871, 1073).
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21.
} (Expert Rpt. of Parker Normann 30
Fig. 2B, in camera) .

Response to Proposed Finding No. 21

The proposed finding is misleading insofar as it suggests that any meaningful
measurement of McWane’s costs increased by { }. Figure 2B of Dr. Normann’s report, a
{ }, does not identify which costs are included in this index, but
its name { } suggests that {

}. (See RX-712B (Normann Rep.
at 16), in camera). Without full cost information, one cannot conclude that McWane’s total or
variable costs increased, or if so, to what extent. Further, the proposed finding is vague and
therefore unreliable, as it does not distinguish between cost increases McWane experienced for
overseas production as compared to cost increases for production in the United States.

22. McWane’s costs for non-domestic Fittings ™ {

} (Tatman, Tr.
860 in camera ( {

})
Response to Proposed Finding No. 22

The proposed finding is misleading, irrelevant, and contradicted by the weight of the
evidence. Complaint Counsel agrees that McWane’s 2008 Blue Book financials (CX 2416 at

035), in camera, to which the cited testimony relates, reflect that {

}. The proposed finding, however, is misleading and irrelevant because the
figures it cites do not reflect all of McWane’s sales in the (Open Specification) Fittings market,

but rather omit Open Specification sales of certain Fittings manufactured in the United States,
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where McWane enjoyed a relative cost advantage in 2008. (See infra Response to Finding No.
146 (2008 Blue Book does not split out Domestic Fittings sold into Open Specification projects);
CCPF 870-877 (costs in China were rising faster than McWane’s U.S. costs); see also CCPF
842-877 (suppliers’ motives to conspire)). McWane’s sales of Domestic Fittings into both Open
Specification and Domestic-only Specification projects were significantly larger than its non-
Domestic sales and its sales of domestically produced Fittings were up {
}. (CX 2416 at 035, in camera). The proposed finding is also misleading and
contradicted by the weight of the evidence insofar as the proposed finding suggests that
{ }. (See infra Response to
Proposed Finding No. 146 ({
1); CCPF 1343-1359 (same)).

23. McWane’s prices for non-domestic Fittings did not keep pace with inflation in
2008. (Tatman, Tr. 879-881 (Q: “All right, sir. Now, this 10 to 12 percent that you have here,
was this keeping pace with inflation, sir?” A: “No.” Q: “You mean your price -- your price was
not keeping pace with your raw material cost increases you were seeing?” A: “No.”), 971 (Q:
“And you say you're lagging inflation due to competitive actions, and what did you mean by

that?” A: “Pricing. We couldn't get enough price out there in what we were selling things for to
cover our rising cost.”)).

Response to Proposed Finding No. 23

The proposed finding is misleading, irrelevant, and contradicted by the weight of the
evidence for the reasons set forth above in response to Proposed Finding No. 22. (See also infra
Response to Proposed Finding No. 103 (evidence does not support finding that McWane
believed in January 2008 that its multiplier increase would not allow it to keep up with
inflation)).

24, McWane’s average blended Fittings price (the price of imported or domestic
Fittings sold for open source jobs) declined relative to inflation throughout 2008, 2009, and
2010. (Normann, Tr. 4791-4797 (“So roughly, if you look at it kind of from the mid-2007,

beginning of 2008, the price decline is in the double digits percentage-wise into 2009.”; “You
notice that these input costs have been going up essentially continuously from 2007 through
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2010, which is the time period captured in the figure, but what is most noteworthy is really this
dramatic increase in 2008 where these input costs have gone up, you know, 40-50 percent in
2008 and again I think it's 70 or 80 percent from earlier in 2007.”); RDX-016).

Response to Proposed Finding No. 24

The proposed finding is unsupported and misleading. The finding is unsupported by any
actual analysis from McWane’s files or testimony by McWane executives and relies only on
estimates prepared by Dr. Normann (who did not speak with any McWane executives) and
whose estimations of McWane’s average blended Fittings prices are unreliable. His estimations
are based on meaningless and flawed data that do not reflect actual transaction prices or the
actual prices paid by customers for the Fittings they purchase; the data is also flawed because of
known, but non-systematic lags between agreement on price terms and actual shipment and
invoicing. (See CCPF 1424-1435). The proposed finding is also misleading because Dr.
Normann did not report measures of inflation or total costs. He only reported in Figure 2B of his
report a { }, which is based upon {

}. (See RX-712B (Normann Rep. at 16), in camera). Dr. Normann does not report
what costs are included in this index, but its name { } suggests that
{

}. Thus, without full cost information, one cannot conclude that McWane’s costs increased
or what was the rate of inflation.

25.  Average net prices for non-domestic Fittings were lower during the latter half of
2008 than during the first half of 2008. (Tatman, Tr. 971-972 (Q: “Okay. Mr. Tatman, did the
business improve after September of '08 for the rest of the year?” A: “No.” Q: “Did pricing get
worse, sir?” A: “Worse.”); Pais, Tr. 2129-2131 (Q: “All right. So here you are in the second half
of '08 and you say that prices -- there's been an equally quick and sharp erosion in market
pricing, and you say it's an alarming double whammy. What did you mean by that, sir?” A:
“Well, as | preface there with the volume dropping down and the prices falling, that is certainly a
one-two punch.”) & RX 116, 2134-2135 (Q: “So a little while after DIFRA actually becomes
operational, we see you say there's been this equally quick and sharp erosion in market pricing,

the double whammy, and you say it's been especially severe in the southeast and especially in
Florida; right, sir?” A: “Yes.”) & RX 115, 2137-2140, 2151 (Q: “All right. And when you said

10



PUBLIC

‘pricing pressures,” you're referring to that sharp erosion in prices in the second half of 2008 after
DIFRA was operational?” A: “Yes.”) & CX 1744; Rybacki, Tr. 3660-3661, in camera’ ('{

}), 3717-3719 (Q: “And in fact, Mr. Rybacki, pricing
got worse in the second half of '08. We already saw that; right?” A: “Pricing got worse.”)).

Response to Proposed Finding No. 25

The proposed finding is inaccurate and contradicted by the weight of the evidence,
including McWane’s own contemporaneous business records and contemporaneous Star and
Sigma business records. Contrary to the proposed finding, McWane’s contemporaneous

business records establish that {

}
(CX 2416 at 043, in camera ({ }); Tatman, Tr. 846-847,

in camera); CCPF 1356-1357; see also CCPF 1343-1359 (McWane’s gross profits also increased

in 2008 over 2007, despite reduced volume). {

11
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} See CCPF 1367 (citing CX 2470 at 004, in camera) ({

1); CCPF 1370-1383
(citing CX 1002 at 004, in camera) ({
h- A
}. (Normann,
Tr. 5776-5782, in camera (as corrected by Nov. 7, 2012 Joint Stipulation Regarding Trial
Transcript Errata) ({
}); see also infra Response to
Proposed Finding No. 189).

The proposed finding is also vague, unsupported, and misleading as to time. The vague
and broad time period of the proposed finding is not supported by the testimony offered in
support. Mr. Tatman’s testimony that “pricing [got] worse” after September 2008 (Tatman, Tr.
971-972) and Mr. Rybacki’s testimony that “pricing got worse” (at an unspecified time) in the
second half of 2008 (Rybacki, Tr. 3717-3719) do not support the proposed finding that
“[a]verage net prices for non-Domestic Fittings were lower during the latter half of 2008 than
during the first half of 2008.” Mr. Pais’s cited testimony related to a “quick” erosion in pricing
that had occurred “over the recent few weeks” as of November 24, 2008, consistent with the
suppliers’ resumption of Project Pricing after the market downturn in August 2008. (See RX-
116 at 0002; CCPF 1436-1438, 1455-1464).

Finally, the cited testimony of Mr. Tatman and Mr. Rybacki that prices “got worse” is
vague, and insufficient to support a finding regarding the relative “average net prices” between

the first and second halves of 2008.

12
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26. Mr. Rybacki testified that, from a market perspective, “The second half of ’08
turned gloomy.” (Rybacki, Tr. 3702).

Response to Proposed Finding No. 26

Complaint Counsel has no specific response, other than to note that although the global
recession worsened considerably in the second half of 2008, {
}. (See CX 1002 at 004, in camera). (See supra Response to Proposed
Finding No. 25).

217, From 2008 to 2010, McWane’s share of the overall Fittings market declined,
while its competitors’ share increased. (Expert Rpt. of Parker Normann {182, 88).

Response to Proposed Finding No. 27

The proposed finding is incorrect because {
} (See CX 2260
(Schumann Rep. at 20 tbl. 1), in camera (Table 1 shows that McWane’s share of the overall
Fittings market { D).

28. In 2008, McWane’s share of the overall Fittings market fell about eight
percentage points, from the upper 40s to low 40s. (Tatman, Tr. 971 (Q: “All right. And you say
your share -- | guess your share is down at this point in 2008?” A: “And that's eight points, so
that's a -- that's a lot of percent movement.” Q: “All right. And so that's down from, what,
somewhere in the upper 40s to low 40s?” A: “Yeah.”) & RX 616).

Response to Proposed Finding No. 28

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that the loss of market share occurred in 2008, and in
particular that, as of September 9, 2008 (the date of the cited document RX-616), McWane had
lost eight points of Fittings market share in 2008. The cited document actually states that
McWane’s share was “Down ~8pts from 2006.” (RX-616 at 0005 (emphasis added) (noting also
that “[I]eading price stability has been detrimental to share”). That decline of market share from

the 2006 level had already occurred by the beginning of 2008, and McWane’s market share did

13
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not decline further during 2008 until the resumption of Project Pricing after the market downturn
in August 2008. (See infra Response to Proposed Finding No. 184 (comparing McWane’s share
over the last four months of 2007 with its share over the first nine months of 2008)).

29.  Throughout 2008, McWane’s two domestic foundries — its Tyler South Plant and
its Union Foundry — were operating at only about one-third capacity. (Tatman, Tr. 960 (Q:
“Roughly, how much could the Tyler south plant produce in terms of tons of fittings?” A: “If
you're running it like you should, about 36,000 tons a year.” Q: “All right. And roughly how
much was it producing back then in 2008?” A: “I think we had it scaled all the way back down
to around 13,000 tons.” Q: “All right. So you're saying it was operating somewhere around 30
percent capacity?” A: “Yes.” Q: “What about Union Foundry? What's its rated capacity?” A:
“In the mid-30s also.” Q: “And roughly what's Union operating at in the 2008 period, 2009
period?” A: “I'd have to look at the blue books for sure but again still in that kind of mid to low
teen range or, you know, about 30 percent of what they could do.”)).

Response to Proposed Finding No. 29

Complaint Counsel has no specific response. (See also CCPF 845-852 (describing
McWane’s motive to conspire)).

30.  On November 8, 2008, McWane closed its Tyler South foundry, because the
Fittings business was so poor. (Tatman, Tr. 958-960 (Q: “We heard that you shut down Tyler,
and | forget. Is it Tyler south or Tyler north?” A: “The Tyler south plant in November of 2008. |
think it's the 8th of November.”), 960 (“I’ve got high inventory levels and | don’t have enough
demand, domestic only, to keep up with production. And if | start substituting domestic product
with my import sales, | have wrap a dollar bill around it. And if | did that, then | don’t know
what to do with the plant I just opened in China that’s got to produce tons and has to sell
something there also.”)). Mr. Tatman did not “see any indications in the marketplace that
housing is going to recover or the economy is going to recover.”) (Tatman, Tr. 967). Prior to
closing Tyler South, both of McWane’s U.S. plants were “throttled down as low as you could
throttle them. . . . we can’t keep two plants limping along, not meeting our inventory objectives
and bleeding millions of dollars a year in idle plant.”

Response to Proposed Finding No. 30

The proposed finding is misleading and unsupported insofar as the cited authority does
not support the final sentence. The finding is misleading insofar as it suggests that McWane
closed the Tyler South plant because the Fittings business was poor. Mr. Tatman explained in
his testimony that closing Tyler South resulted in an improvement McWane’s “fully burdened

cost” because it eliminated $7 million in idle plant costs. (Tatman, Tr. 432-434). Moreover, the

14
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weight of the evidence demonstrates that the Fittings business thrived even throughout the
recession. (See CCPF 17, 1347-1351, 1359; CX 0622 at 005; CCPF 1702; RX-72, in camera

d }; RX-632, in camera ({

D).

31. Throughout 2008, the Fittings market remained extremely competitive.
(Minamyer, Tr. 3277-3278 (Q: “Okay. And | know you don't -- this has been some years ago and
you don't have specific recollection, but what were the competitive conditions in 2008? What do
you remember about that time frame?” A: “I remember that everything -- the market was always
very competitive. We -- we had to fight pretty hard for every order.”); McCutcheon, Tr. 2275
(“It's a very chaotic pricing strategy because pricing is not consistent, and so there's buy
programs, there's project buy programs, there's one-time buy programs, there's good-till-Friday
buy programs. It's an extremely competitive industry. And the buying of pipe fittings, the
pricing, changes daily.”)).

Response to Proposed Finding No. 31

The proposed finding and the vague trial testimony on which it relies is contradicted by
the weight of the evidence, including contemporaneous documents, which establishes, inter alia,
(1) close, trusting relationships and numerous direct contacts between the Fittings suppliers (see
CCPF 699-841), (2) the successful, coordinated reduction of Project Pricing by McWane, Sigma,
and Star during 2008 (see CCPF 931-1071, 1339-1383, 1410-1423), and (3) the suppliers’
agreement to implement the DIFRA information exchange for the purpose of monitoring pricing
and market share stability, and as a precondition to McWane’s agreement to price increases (see
CCPF 1155-1337). (See also infra Responses to Proposed Finding Nos. 32, 143).

32. Mr. Tatman testified that pricing wars have continued from the time he first took
over the management of McWane’s Fittings unit through the present. (Tatman, Tr. 974-975
(“Q: All right. So were you in fact seeing a pricing war from your perspective in the spring of
2009? A: Yes. Q: And when had that started, that pricing war, from your perspective? A: | don't

think it ever ended. | mean, | walked into the fight and the fight kept going. I've never seen it
end.”).).
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Response to Proposed Finding No. 32

The proposed finding and the vague trial testimony on which it relies is contradicted by
the weight of the evidence, including contemporaneous documents, which establishes, inter alia,
(1) close, trusting relationships and numerous direct contacts between the Fittings suppliers (see
CCPF 699-841), (2) the successful, coordinated reduction of Project Pricing by McWane, Sigma,
and Star during 2008 (see CCPF 931-1071, 1339-1383, 1410-1423), and (3) the suppliers’
agreement to implement the DIFRA information exchange for the purpose of monitoring pricing
and market share stability, and as a precondition to McWane’s agreement to price increases (see
CCPF 1155-1337). (See also infra Responses to Proposed Finding No. 143). In addition, the
weight of the evidence demonstrates that McWane and Star were not at war over prices in the
Spring of 2009. Rather, McWane and Star were cooperating on price, and exchanged assurances
regarding mutual adherence to a price list restructuring for Fittings. (See CCPF 1533-1552). At
the same time, Sigma announced its intention to adhere to list price, rather than competing
through Project Pricing, and communicated its desire for stable pricing to McWane. (See CCPF
1510-1517, 1524). Finally, the weight of the evidence demonstrates that improper
communication and cooperation on pricing has continued at least through 2010. (See CCPF
1554-1571).

33. Mr. McCullough testified that the Fittings business “is a nasty business. It’s one
of those businesses that like you can see, for us it’s a break even business.” (JX 638
(McCullough, IHT at 219-220).

Response to Proposed Finding No. 33

Complaint Counsel notes that there is no exhibit denominated “JX 638.” Complaint
Counsel does not disagree that Mr. McCullough testified as cited in the proposed finding, but the
cited testimony is contradicted by the weight of the evidence, which establishes that the Fittings

business has been consistently profitable for McWane. (See CCPF 17, 1347-1351, 1359; CX
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0622 at 005; CCPF 1702; RX-721, in camera; RX-632, in camera; supra Response to Proposed
Finding No. 6).
C. McWane’s Share of the Fittings Market Has Steadily Declined

34, McWane’s share of the overall Fittings market in the United States has steadily
declined from approximately 70-80% in 2003 to approximately 41% in 2009. (Tatman, Tr. 240-
242 (Q. “Early 2009, sir, what would your estimate be of McWane's share of the 2" to 24"
domestic fittings market?” ... A: “It's tough for me to factor in Metalfit because that's the
unknown for me, but let's agree that it's around 90 percent.” Q: “And so in the overall fittings
market, as of early 2009, you estimated that Tyler/Union had 41 percent of that market?” A:
“That's the estimate | have for whatever data point | used at this time.”); JX 642 (Page, Dep. at
23-24); McCutcheon, Tr. 2638-2639 (Q: “Just so we're clear on the record, that refreshes your
memory that you told the ITC under oath in 2003 that McWane had 70 percent or more of all the
U.S. fittings sales; right?” A. “Yes, sir.”), 2585 (Q: “And you believe today McWane's share of
the overall fittings has declined further still to somewhere in the 40 percent range; right, sir?” A.
“Yes, sir, | believe so.”).

Response to Proposed Finding No. 34

Complaint Counsel notes that there is no exhibit denominated “JX 642.” The proposed
finding is unsupported, inaccurate, and misleading because (1) it is based on Mr. Tatman’s
admitted “estimates” which are contradicted and outweighed by the empirical analysis conducted
by Dr. Schumann, (2) it is not tailored to the 24 and under Fittings market at issue in this case,
and (3) although McWane’s share of the overall Fittings market may have declined between
2003 and 2007. McWane’s share of the overall Fittings market {

}. (See CX 2260 (Schumann Rep. at 20 tbl. 1), in camera);
see also supra Response to Finding No. 27).

35. McWane’s Fittings market share has been steadily declining relative to Star’s
since 2003. (McCutcheon, Tr. 2584-2585 (Q: “Now, in fact, McWane's share of the fittings
market, by your own estimation, has been declining ever since 2003; right, sir?” A. “By our
estimation, that's correct.” Q: “And at the same time Star's share has been steadily increasing;
right, sir?” A. “Yes, sir.”) & CX 532, 2638-2639 (Q. “Just so we're clear on the record, that
refreshes your memory that you told the ITC under oath in 2003 that McWane had 70 percent or

more of all the U.S. fittings sales; right?” A. “Yes, sir.” Q. “A number that's been in steady
decline since then, in your estimation; correct, sir?” A. “In my estimation, that's correct.”).).
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Response to Proposed Finding No. 35

The finding is unsupported. inaccurate, and misleading for the reasons set forth above in
Response to Proposed Finding No. 34. McWane’s share of the overall Fittings market
{ }. (See CX 2260
(Schumann Rep. at 18 tbl. 1), in camera; see also supra Response to Finding Nos. 27, 34)

D. The Fittings Market is an Oligopoly

36. McWane, Star, and Sigma account for at least 90 percent of the Fittings sold in
the United States. (Tatman, Tr. 241-242 (“Q. And so in the overall fittings market, as of early
2009, you estimated that Tyler/Union had 41 percent of that market? A: That's the estimate |
have for whatever data point I used at this time. Q: And Star you estimated had 23 percent? A:
That's what I'm estimating. Q: And you estimated that Sigma had 26 percent? A: That's what
I'm estimating. Q: And so the three together, Sigma, Star and McWane or Tyler/Union, had
greater than 90 percent share of the fittings market as of early 2009? A: You're probably faster
adding those three numbers up. What does it say? It's a test. Q: So I did it by subtracting the
other ones. I've 3, 3, 2, 2. A: Okay. That's 6 and 4. That's 90 percent”); McCutcheon, Tr. 2256
(Q: “Do you have an estimate of the share of the market that McWane, Sigma and Star covered
in the fittings market in the 2008 time frame?” A: “I have an educated guess.” Q: “And what
would that be?” A: “It would be 90 to 95 percent.”)).

Response to Proposed Finding No. 36

Complaint Counsel has no specific response, other than to note that the evidence
establishes that McWane, Sigma, and Star account for more than { } of Fittings sold in the
States, including Domestic and imported. (See CCPF 456-458).

37. The Fittings market is an oligopolistic market. (Opinion of The Commission on
Cross-Motions for Summary Decision at 9).

Response to Proposed Finding No. 37

Complaint Counsel has no specific response, other than to note that non-transparent
Project Pricing frustrates coordination among the firms. (See CCPF 651-662, 664a-b).

E. Fittings Customers are Distributors with Substantial Market Power

38. McWane, Sigma, Star, and other suppliers sell Fittings directly to Distributors,
which then re-sell the Fittings to End Users. (JSLF | 14).
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Response to Proposed Finding No. 38

Complaint Counsel notes that there is no exhibit denominated “JSLF.” To the extent that

Respondent refers to JX 0001, Complaint Counsel has no specific response.

39.  All or virtually all of McWane, Sigma, and Star Fittings sales are to Distributors.
(JSLF § 15; Tatman, Tr. 251-252 (Q: “McWane sells all or virtually all its fittings through
distributors; is that right, sir?” A: “And that would be virtually all. We do sell a little bit direct,
but that's -- | think we went through that in deposition -- that's a very small percentage of what
we do”); McCutcheon, Tr. 2256-57 (Q: “When you're selling fittings, who are your customers?”
A: “Oh. We sell to the water and wastewater wholesaler community.” Q: “Are those entities also
referred to as distributors?” A: “Yes, sir.”); Rybacki, Tr. 1094-1095 (Q: “And the fittings that
you have virtually manufactured, who do you sell them to?” A: “We sell our fittings through a
distribution network throughout the United States through wholesalers only.”)).

Response to Proposed Finding No. 39

Complaint Counsel has no specific response, other than to note that there is no exhibit

denominated “JSLF.”

40.  There are at least 630 separate waterworks Distributors in the United States.
(Schumann, Tr. 4432-3 (Q: “Now, Dr. Schumann, your report says there are 630 total
distributors of waterworks fittings in the country; is that right?” A: “That's what we -- my -- the
people who were working with the data for me calculated at my request the total number of
unique distributors they could find in the data.”)).

Response to Proposed Finding No. 40

The proposed finding is incomplete and misleading insofar as it suggests that each
Distributor is of equal size and importance. Most Distributor customers are small, local
companies with just one or a few distribution yards. Then there are a handful of regional
waterworks Distributors with multiple branches. Finally, there are two national waterworks
Distributors. Collectively, all of these customers make up thousands of branch locations
throughout the United States. (CCPF 480; see also infra Response to Proposed Finding No.

466).
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41. Distributors sell pipe, valves, hydrants, and other waterworks products,
appurtenances, and accessories, in addition to Fittings. (Webb, Tr. 2706 (“For the underground
construction market that we call the waterworks market, it's primarily pipe, which would be PVC
and ductile iron pipe, valves, hydrants, fittings, brass items and appurtenances.”); Thees, Tr.
3050-3051 (“There’s pipe ... You've got gate valves. You've got fire hydrants. You've got
butterfly valves. You've got mechanical joint and flanged fittings. You've got service brass.
Marking tape. Water meters.”) ; JX 705 (Gibbs, Dep. at 10-13); JX 675 (Sheley, Dep. at 11); JX
650 (Morrison, Dep. at 18-19); JX 661 (Prescott, Dep. at 8-9).

Response to Proposed Finding No. 41

Complaint Counsel has no specific response, other than to note that there is no exhibit

denominated “JX 705,” “JX 675,” “JX 650,” or “JX 661.”

42. Fittings typically comprise a relatively small portion of a Distributor’s business.
(Thees, Tr. 3111 (Q: “And I believe you also testified that domestic fittings actually make up a
very small percentage of your business?” A: “Of our overall waterworks business, yes.”); JX
705 (Gibbs, Dep. at 12-13); JX 672 (Webb, IHT at 42); JX 652 (Johnson, Dep. at 9-10); JX 661
(Prescott, Dep. at 10-11); JX 703 (Coryn, Dep. at 11-12); JX 669 (Groeniger, Dep. at 13)).

Response to Proposed Finding No. 42

Complaint Counsel notes that there is no exhibit denominated “JX 705,” “JX 672,” “JX
652,” “JX 661,” “JX 703,” or “JX 669.” Complaint Counsel has no specific response, other than
to note that, while Fittings may account for a small portion of dollars spent, they are an essential
product to which Distributors must have timely access in order to service their customers. (See
CCPF 579-591).

43. McWane’s domestic Fittings line was “not a big portion” of the products sold to
HD Supply. (JX 672 (Webb, IHT at 82-83)).

Response to Proposed Finding No. 43

Complaint Counsel notes that there is no exhibit denominated “JX 672.” Complaint
Counsel has no specific response, other than to note that, while Domestic Fittings may not be a
“big portion” of dollars spent, they are an essential product to which HD Supply and other

Distributors must have timely access in order to service their customers. (See CCPF 579-591).
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44, Many Distributors are large firms, and some are much larger than the [sic]
McWane, Sigma, or Star. (Thees, Tr. 3042 (Q: “How many branches does Ferguson have?” A:
“Approximately 1300.” Q: “And how many waterworks branches are there within Ferguson
Waterworks?” A: “167 as of yesterday.”); McCutcheon, Tr. 2261-2262 (“Q. Who are the largest
distributors? A. The top two would be HD Supply and Ferguson Supply. Q. And what's your
estimate of their share of the fittings distribution market? A. | would estimate HD to be
somewhere between 30 and 35 percent. | would estimate Ferguson to be somewhere between 15
and 20 percent.”); JX 672 (Webb, IHT at 42-43); JX 663 (Thees, Dep. at 11-14); JX 705 (Gibbs,
Dep. at 11-12); JX 675 (Sheley, Dep. at 12-13); JX 652 (Johnson, Dep. at 9-10); JX 661
(Prescott, Dep. at 9-11); JX 650 (Morrison, Dep. at 24-25).

Response to Proposed Finding No. 44

Complaint Counsel notes that there is no exhibit denominated “JX 672,” “JX 663,” “JX
705,” “JX 675,” “JX 652,” “JX 661,” or “JX 650.” The proposed finding is inaccurate,
misleading, and unsupported by the cited testimony. McWane’s statement that “[m]any
Distributors are large firms” is vague and it is unclear what McWane is using to measure the size
of Distributors, McWane, Sigma, and Star; which is required to do any apples-to-apples
comparison to determine that “some [Distributors] are much larger than the McWane, Sigma, or
Star.”

The cited testimony establishes the number of branch locations specific Distributors own;
the market shares of various Distributors in the Distribution market; and the gross revenues of
individual Distributors, which includes, but is not limited to, gross revenue for ductile iron pipe,
PVC pipe, valves, hydrants, Fittings, municipal castings, and accessories.

Two (not “many”) Distributors are considered large Distributors based on the number of
branch locations they own: HD Supply and Ferguson with 235 and 167 branches, respectively.
(CCPF 265-266, 274-275). After the two national Distributors, there are a handful of regional
waterworks Distributors with multiple branches. (CCPF 480). Most Distributors are small, local
companies with just one or a few distribution yards. (CCPF 480). It is unclear how the number

of branch locations makes a Distributor “much larger” than a supplier.
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McWane, Sigma, and Star compete in the supply of Fittings, while Distributors competed
in the wholesale distribution market. The amount of market share a Distributor has in the
Distribution market does not necessarily make the Distributor larger or “much larger” than
McWane, Sigma or Star. Indeed, McWane’s Fitting division, which had approximately {

} in annual sales in 2008 (CX 2416 at 040, in camera), which is only 5% of McWane’s
overall business. (Respondent’s Proposed Finding No. 5 (“If you look at McWane, Inc., the
fittings business is a gnat . . .” (Tatman, Tr. 218-219))).

45, HD Supply is the largest waterworks Distributor in terms of sales in the United

States, (JSLF 1 24), with revenue in 2010 of $1.6 billion and in 2011 “right at 1.8 billion”
dollars. (IJX 673 (Webb, Dep. at 13-14)).

Response to Proposed Finding No. 45

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JSLF” or “JX 673.”

46. HD Supply carries as much as $174,000,000 in inventory at any given time. (JX
673 (Webb, Dep. at 48)). Fittings sales represent about 12 per cent of HD Supply’s waterworks
revenue. (JX 672 (Webb, IHT at 42)).

Response to Proposed Finding No. 46

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 673" or “JX 672.”

47. HD Supply’s share of the Fittings distribution business in the United States is
approximately 28 to 30 per cent, (JX 672 (Webb, IHT at 43), and *“garner[s] a certain amount of
buying power” because of its large size. (JX 673 (Webb, Dep. at 45-46)).

Response to Proposed Finding No. 47

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 672” or “JX 673.”
48. Ferguson is the second largest waterworks Distributor in terms of sales in the

United States, (JSLF { 25), with share of the overall waterworks distribution market of “[c]lose
to 25 percent.” (JX 663 (Thees, Dep. at 15)).
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Response to Proposed Finding No. 48

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JSLF” or “JX 663.”

49, Mr. Webb, of HD Supply, testified that, in the Fittings segment of the waterworks
distribution market, Ferguson is roughly the same size as HD Supply. (JX 672 (Webb, IHT at
44-45)).

Response to Proposed Finding No. 49

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 672.”

50. Distributor Dana Kepner carries about $11 million in inventory at any given time.
(JX 652 (Johnson, Dep. at 11)). Fittings represent about 4.5 per cent of Dana Kepner’s annual
revenue. (JX 652 (Johnson, Dep. at 9-10)).

Response to Proposed Finding No. 50

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 652.”

51. Distributors generally obtain quotes for specific projects from more than one
Fittings supplier, in order to negotiate lower net prices. (JX 643 (Tatman, IHT at 77-78)).

Response to Proposed Finding No. 51

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 643.”

52. Mr. Sheley testified that, in 2008, Illinois Meter played Fittings suppliers off one
another in order to try and negotiate better prices. (Sheley, Tr. 3444-3445 (Q: “In 2008, Mr.
Sheley, were you playing suppliers off one another to try and get a better price?” A: “Yes.”)).

Response to Proposed Finding No. 52

Complaint Counsel has no specific response.

53. Distributors generally prefer higher fittings prices, because they sell to end users
at a mark-up; the same percentage mark-up on a higher priced item will result in greater revenues
for the Distributor. (Minamyer, Tr. 3245-3247 (Q: “And why would a customer want its price
to be higher?” A: “There's a couple reasons. One is, if you buy something and you mark it up a
percentage, the more it costs, the more that that dollar markup becomes.”); Tatman, Tr. 567-68
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(“Q. And why don't you give us your best understanding of what Mr. McCullough meant by
"until there is pricing stability and market share maintenance.” A. Well, what I can tell you that |
believe that he means is it's normal in the industry to send out a price increase in January,
normal. It happens almost every year. What he is saying here is that he's not going to do it. And
quite frankly, our customers want us to send out a price increase notice every year. All things
being created equal, raising published prices is good for distribution because to them it sets an
expectation with their customers over where price is going to be. So when | raise prices 5 or 6
percent in January, they use that with their contractors to say, "Look, I got to raise my prices.
Market prices are going up 5 percent.” So distributors actually don't like it when you don't send
out a price increase notice.”); JX 638 (McCullough, IHT at 88); JX 672 (Webb, IHT at 144-
146)).

Response to Proposed Finding No. 53

Complaint Counsel notes that there is no exhibit denominated “JX 638 or “JX 672.”
The proposed finding is inaccurate, misleading, and contradicted by the weight of the evidence.
Testimony from Mr. Minamyer of Star and Messrs. Tatman and McCullough from McWane
lacks the proper foundation to support a finding about what “Distributors generally prefer.” The
only Distributor whose testimony is cited in support of the proposed finding is Mr. Webb of HD
Supply. Based on the cited testimony, it is unclear whether Mr. Webb prefers higher or lower
prices:

Q. All else being equal, do you prefer to — that wholesale prices,
the prices you purchase at are higher or lower?

A. Yes. As a general rule, inflationary price increases, particularly
in the commodities sector, helps us from a revenue standpoint. It
doesn’t always help us from a margin standpoint. But again, higher
dollars for the higher prices can be advantageous.

(CX 2513 (Webb IHT at 145-146)). The only thing the cited testimony establishes is that

77 Gk

“inflationary price increases” “can be advantageous” “from a revenue standpoint.” Mr. Webb,
however, testified that price increases do not “always help us from a margin standpoint.” (CX
2513 (Webb IHT at 145-146)).

The weight of the evidence contradicts the proposed finding that Distributors generally

prefer higher Fittings prices. Mr. Sheley, a Distributor, testified at trial that he has never asked a
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Fittings supplier for a price increase. (Sheley, Tr. at 3421 (“Q. Have you ever asked a fittings
supplier for a price increase? A. No. Q. Are you aware of anyone at lllinois Meter asking a
fittings supplier for a price increase? A. No.”)). Distributors want their own transaction prices to
be low, and for their competitor’s transaction prices to be higher, and are subject to normal
market forces in their dealings with End Users. (See CCPF 508).

54. Distributors generally prefer higher fittings prices, because declining Fittings
prices reduce the value of existing inventory carried by the Distributors. (Minamyer, Tr. 3246

(“And another reason would be that they have existing inventory, and if they buy more material
cheaper than they bought that inventory, it devalues that inventory.”)).

Response to Proposed Finding No. 54

The proposed finding is misleading and unsupported. Testimony from Mr. Minamyer of
Star lacks the proper foundation to support a proposed finding about what “Distributors generally
prefer.” Some Distributors may prefer higher market prices for Fittings because changes in
Fittings prices can affect the value of their inventory. (CCPF 506). Moreover, there is an
important distinction between declining prices, which may affect the value of existing inventory,
and prices remaining unchanged, which would not have an effect.

55.  Star’s Distributor customers were “constantly” telling Mr. Minamyer and his sales

team that they wanted price increases. (Minamyer, Tr. 3245-3246 (Q: “Had [Distributor] senior
management encouraged you to try and take a price increase?” A: “Constantly.”)).

Response to Proposed Finding No. 55

The proposed finding is misleading and inaccurate. Mr. Minamyer testified that senior
managers at some, not all, of Star’s customers asked for price increases, but that the “branch-
level people” wanted “[b]etter pricing.” (Minamyer, Tr. at 3246-3247 (“Q. Okay. And is there
some conflict between the senior management of a customer and some of the branch-level
people? A. Constantly . . . Q. And senior management is constantly telling you to take a price

increase; correct? A. That’s correct. Q. So there’s pressure here from your customers as well;
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right, to take this price increase? A. From some of them, yes.”)). Furthermore, Mr. Sheley,
President and Owner of Illinois Meter (a senior manager) testified at trial that he has never asked
a Fittings supplier for a price increase. (Sheley, Tr. at 3421 (“Q. Have you ever asked a fittings
supplier for a price increase? A. No. Q. Are you aware of anyone at Illinois Meter asking a
fittings supplier for a price increase? A. No.”)). Distributors want their own transaction prices to
be low, and for their competitor’s transaction prices to be higher, and are subject to normal
market forces in their dealings with End Users. (See CCPF 508).

56. Distributors have the ability to “punish” the Fittings suppliers. (Tatman, Tr. 251-
252 (“It would be better for us if we sold direct. However, the distributors have the power in this
marketplace. And quite frankly, if I sold direct to a contractor, they would punish me, take the

business away from us. So there's no distributors in the room, but, you know, it's a little bit of an
extortion business.”)).

Response to Proposed Finding No. 56

The proposed finding is incorrect, misleading, and contradicted by the weight of the
evidence. Other than the trial testimony of Mr. Tatman, Complaint Counsel is aware of no
record evidence of Distributors having the ability to “punish” Fittings suppliers. The weight of
the evidence establishes that Distributors need access to Fittings and Domestic Fittings to service
their End User customers (CCPF 486-487), that, prior to Star’s entry into the Domestic Fittings
market, McWane was the only supplier of Domestic Fittings (CCPF 1659), that McWane
understood it had market power in the Domestic Fittings market (CCPF 1694-1711), and that
Distributors have described McWane as “the absolute gorilla” (CCPF 1660).

F. Fittings Pricing
1. List Prices and Multipliers

57. McWane publishes its list price for its Fittings on the Tyler/Union web site. (JX
644 (Tatman, Dep. at 15)).
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Response to Proposed Finding No. 57

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 644.” (See also CCPF 670).

58. Historically, Fittings suppliers have published list price increases once per year,
or once every couple of years. (Tatman, Tr. 256-257 (Q: “And you didn’t do that very often,
changed that list price?” A: “No. We did one in 2007. We did one in 2009, which was a very
large restructuring of how we were going to price in 209. And then I’ve done one in 2011.”)).

Response to Proposed Finding No. 58

Complaint Counsel has no specific response.

59. List price changes usually occur during the first quarter of a calendar year.
(Sheley, Tr. 3422 (“A list price change typically comes in the first quarter in the form of new
price sheets for your catalog.”), 3436-3437 (Q: “Okay. And either a new list will be published,
which you said is generally around the first of the year?” A:” Yes.”).

Response to Proposed Finding No. 59

The proposed finding is misleading insofar as it suggests that list price changes do not
occur except in the first quarter of the year. The suppliers announced list price changes in April
and May of 2009. (See CCPF 685, 1492-1500, 1533-1553).

60. McWane publishes different multipliers, in every region and state, for its
domestic and non-domestic (“blended”) Fittings. (Tatman, Tr. 258-259 (“Q. And so McWane's
customers don't pay list price; they typically pay a multiplier? A. Nobody pays list price. | mean,
if you look at it, your published list price and your published multipliers, what that establishes is
the absolute highest price you could ever sell something for. You're never going to be able to sell
lower than that. That's the absolute highest you could ever sell it for. And then the discounting
starts from there and starts going way down. Q. You refer, sir, to the list times multiplier as the
published price; is that right? A. | would say that if you take our list price and a published
multiplier for a geographic region, that would establish published pricing. So to just give an
example of that, you have a list price and you have the state of North Carolina has a published
multiplier of .25. Then we would say that what the customer would do is he would take the list
price, multiply every list price by .25, and he would say that is your published pricing.”);
Tatman, Tr. 262-263 (“Q. McWane publishes a map with its multipliers? A. We do not publish a
map of our multipliers. We have an internal map of our multipliers. And our larger national
customers ask us to send that to them because it's easier for them to put the pieces together than
have to look at every individual state. We do not send out publicly a national map. We send out a
letter to each individual region or regions that have common pricing. But as you've seen through
my documents, a picture of the country, all the states and a multiplier for every state, that's an
internal document, internal document only. It will get into the hands of large customers that are
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nationals because they ask for it.”) & RX 410; CX 0165; CX 1181; CX 1655; CX 1665; (JX 643
(Tatman, IHT at 32-34); JX 637 (Jansen, Dep. at 265-267)).

Response to Proposed Finding No. 60

Complaint Counsel notes that there is no exhibit denominated “JX 637" or “JX 643,” and
that page 265 of Mr. Jansen’s deposition testimony is not in evidence. The proposed finding is
misleading insofar as it suggests, by using the word “different,” that no two regions or states
have the same multiplier. (See RX-410 (sample McWane multiplier map showing multiple states
with the same multiplier)).

61.  Virtually no Fittings customer pays list price for Fittings. (JX 639 (McCullough,
Dep. at 170); McCutcheon, Tr. 2269 (Q: “Does Star's customers pay list price?” A: “No, sir.”);
Rybacki, Tr. 1096-1097 (“List price” means you set a price for a product that customers will put
in a — you know, we have a book. We have a price book with the list prices for everybody to
have a standard price to look at, and then we offer a multiplier or a discount off of the list price.

A list price is just a gauge to go by.”)

Response to Proposed Finding No. 61

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 639.” (See also CCPF 543-548).

62. Multipliers are published discounts off a Fittings supplier’s published list price.
(JX 639 (McCullough, Dep. at 170-171); JX 644 (Tatman, Dep. at 15)).

Response to Proposed Finding No. 62

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 639" or “JX 644.” (See also CCPF 543-545).

63. A multiplier is “one way to discount off of the published list price.”
(McCutcheon, Tr. 2269 (Q: “And can you explain what a multiplier is?” A: “Yes, sir. It's -- a
multiplier is a -- one way to discount off of the published list price.”)

Response to Proposed Finding No. 63

The proposed finding is misleading insofar as it creates confusion between “published”
multipliers on the one hand and Project Pricing “discounting” on the other. Unlike Project

Pricing (which is commonly offered in the form of a multiplier lower than the published
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multiplier), multipliers are a transparent component of the “published price” or “standard price”
that Fittings suppliers extend to their customers based on the customer’s geographic region. (See
CCPF 544-545 (defining multipliers), 670-678 (transparency)). Project Pricing discounts, on the
other hand, are not widely-published or transparent. (See CCPF 679-683). Project Pricing is
discounting offered by Fittings suppliers to specific Distributors in response to specific
competitive activity, and is a discount below the published price. (See CCPF 549-554).

64. Multiplier changes are cheaper to implement than list price changes, because the
cost of printing and distributing new list pricing booklets to customers can cost tens of thousands
of dollars. (Tatman, Tr. 255-257 (Q: “And there's a cost associated with publishing a new
catalog and sending it out to your customers?” A: “There is. And you know, you've got the cost
of developing it internally. You've got the cost of printing it. Then you have the cost of mailing
it.” Q: “And you previously estimated those costs at about $30,000 for the cost of printing and
mailing?” A: “I've said -- well, I think when | say 25 or 30 thousand dollars, that's total cost,
including the internal burden of doing that, the cost of printing and cost of mailing, and that's an
estimate. | don't have an exact number on that. But it's not -- it's not -- let's agree it's not $2,000.
It's something of significance.”); JX 644 (Tatman, Dep. at 43-46); Rybacki, Tr. 3542 (“The list
prices are expensive to do and if -- a multiplier increase is easier, but way less effective.”)).

Response to Proposed Finding No. 64

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 644.”

65. Distributors prefer that Fittings suppliers like McWane, Sigma, and Star have
identical list prices because it is easier for Distributors to compare the suppliers” multipliers and
discounts to determine net prices when their published list prices are the same. (Tatman, Tr. 258
(“Customers like things easy, and so customers, all things being equal, would prefer that there's
one list price so when someone is quoting a job and they're just quoting a multiplier, it's a
published 25, I'll give you 21, the other guy comes in and says, I'll give you 20, he knows what
the price differential is there. If everybody had different list prices, he'd have to throw everything
in a spreadsheet and figure out who had the better price.”); McCutcheon, Tr. 2527-2528 (Q:
“And tell us why, in your view, customers expected you to have the same published prices as
McWane.” A: “The -- for the most part, every project order is a negotiation, an auction, between
the fitting manufacturers. And the customers wanted to be able to get a discount or a multiplier
from the manufacturers that they could apply to the same published list and published multiplier
so they would know where they were on the same starting point, so they didn't have to
independently analyze each manufacturer's bid.”), 2271 (“The customer requires that we give
them a similar list price, if not the same, similar published multiplier, if not the same, so they can
more quickly analyze the net transactional prices and discounts that we give the
distributor/wholesaler.”); JX 694 (Bhutada, Dep. at 101-102)). (Tatman, Tr. 257-258 (Q: “And
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your customers want it that way as well?” A: “Customers like things easy, and so customers, all
things being equal, would prefer that there's one list price so when someone is quoting a job and
they're just quoting a multiplier, it's a published 25, I'll give you 21, the other guy comes in and
says, I'll give you 20, he knows what the price differential is there. If everybody had different list
prices, he'd have to throw everything in a spreadsheet and figure out who had the better price.”);
McCutcheon, Tr. 2271 (“The customer requires that we give them a similar list price, if not the
same, similar published multiplier, if not the same, so they can more quickly analyze the net
transactional prices and discounts that we give the distributor/wholesaler.”), 2527-2528 (Q: “And
tell us why, in your view, customers expected you to have the same published prices as
McWane.” A: “The -- for the most part, every project order is a negotiation, an auction, between
the fitting manufacturers. And the customers wanted to be able to get a discount or a multiplier
from the manufacturers that they could apply to the same published list and published multiplier
so they would know where they were on the same starting point, so they didn't have to
independently analyze each manufacturer's bid.”); JX 694 (Bhutada, Dep. at 101-102)).

Response to Proposed Finding No. 65

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 694.”

66. Fittings suppliers typically announce multiplier changes to their customers by
letter. (Sheley, Tr. 3437 (Q: “Or a multiplier change letter will go out; correct?” A: “That's
correct.”)).

Response to Proposed Finding No. 66

Complaint Counsel has no specific response.

2. Job Pricing and Other Price Concessions

67. In addition to its published multipliers, McWane has historically offered its
customers a variety of further price reductions for Fittings, including special, project or job-
pricing discounts off the published multipliers, freight concessions, cash discounts, extended
payment terms, cash-backs, corporate rebates, and branch rebates. (Tatman, Tr. 257-260 (Q:
“But you sell some of your fittings at published prices, don't you, sir?” A: “We do. But then you
also have to understand, when we sell at the published price, we turn around and give a rebate to
that customer. We turn around and give them discounts for paying on time. We give them the
freight allowances going on there. We've got all other sort of incentives, so I'm not netting in
price. Even if | sell at the published price, that's not what I put in our coffers. | put something
significantly lower than that in there.”); JX 644 (Tatman, Dep. at 15-17)).

Response to Proposed Finding No. 67

Complaint Counsel notes that there is no exhibit denominated “JX 644,” and that page 17

of Mr. Tatman’s deposition is not in evidence. The proposed finding is misleading insofar as it
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suggests that published multipliers, Project Pricing, and other pricing terms are interchangeable
aspects of Fittings pricing and of equal or comparable competitive significance. Unlike Project
Pricing discounts, published multipliers are a component of the “published price” or “standard
price” that Fittings suppliers extend to their customers based on the customer’s geographic
region and the region’s prevailing competitive environment. (See CCPF 544-545). Project
Pricing is discounting offered by Fittings suppliers to Distributors in response to specific
competitive activity, and is a further discount below the published price. (See CCPF 549-554).
Rebates, payment, and freight terms are additional price terms that suppliers extend to
Distributors. (See CCPF 562-576). Such secondary price terms are less significant than Project
Pricing in day-to-day competition for Fittings business, and a reduction in Project Pricing in and
of itself tends to lead to higher and more stable prices. (See CCPF 549-561; see also infra
Response to Finding Nos. 103, 108).

68. “Job prices,” “special prices,” or “project prices” are further discounts off the
published multiplier. (JX 643 (Tatman, IHT at 37-38) (“A job price is just a discount off

published. If it’s the State of Texas the published multiplier is a .29 and the customer calls up
and says, Look, | need a .25; | need a .23, if we give that to him, that’s going to be a job price.”).

Response to Proposed Finding No. 68

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 643.”

69.  Job-pricing is a standard practice in the Fittings market. (JX 639 (McCullough,
Dep. at 189-190)). As Mr. McCullough testified, “Everything is bought off of a job price.” (IX
638 (McCullough, IHT at 220); Rybacki, Tr. 1101-1108 (Q: “Who has -- who has the authority
at Sigma to approve a job price?” A: “Our regional managers to some extent, and ultimately it
lies with me.”); (McCutcheon, Tr. 2271-72 (Q: “Does Star offer discounts off its published
multipliers?” A: “Yes.” Q: “And is there a term you use for offering a multiplier discount off the
published multiplier?” ... A. * A. Special Price.”)).
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Response to Proposed Finding No. 69

Complaint Counsel notes that there is no exhibit denominated “JX 638 or “JX 639.”
The proposed finding is incorrect, unsupported and misleading. Complaint Counsel agrees that
Project Pricing was a regular practice in the Fittings market prior to the suppliers’ 2008
agreement to curtail Project Pricing in exchange for McWane’s agreement to “stepped and
staged” price increases, and that this agreement was an abrupt change from historical business
practices. (See CCPF 915; CX 0627 at 004 (Tatman Plan describing “stepped or staged”
increases in exchange for market stability); CCPF 1022-1028 (Project Pricing curtailment was an
abrupt change)). However, the proposed finding is incorrect, unsupported, and misleading
insofar as it suggests that all Fittings are sold pursuant to Project Pricing under ordinary
circumstances (See, e.g., CCPF 560-561 (suppliers prefer not to Project Price because it is a drag
on profitability); CCPF 559 (suppliers generally sell Fittings in Utah with *“not a lot of job
pricing”)), or that the suppliers did not successfully curtail Project Pricing in 2008. (See CCPF
931-1088 (supplier agreement to curtail project pricing resulted in fewer instances of Project
Pricing in the Fittings market); CCPF 1339-1342 (internal documents from McWane, Sigma, and
Star acknowledging price stabilization in 2008)).

70. A salesman often will convey a job price verbally to a customer, and then provide
the customer with a copy of a written proposal or quotation. (Sheley, Tr. 3437 (Q: “And for

example, job prices, someone would tell you about that verbally; right?” A: “They would tell us
verbally, and we would get a copy of the proposal or of a quotation.”™)).

Response to Proposed Finding No. 70

Complaint Counsel has no specific response. (See also CCPF 679-681).

71.  Star offers customers discounts off its published multipliers; at Star, such a
discount is often referred to as a “special price.” (McCutcheon, Tr. 2271-72 (Q: “Does Star
offer discounts off its published multipliers?” A: “Yes.” Q: “And is there a term you use for
offering a multiplier discount off the published multiplier?” ... A. “ A. Special Price.”)).
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Response to Proposed Finding No. 71

Complaint Counsel has no specific response. (See also CCPF 549-550).

72. Mr. McCutcheon testified that Star’s internal processes for approving a special
price for a customer are called a special pricing request - “SPR” - or a “a pink, like the color.”
(McCutcheon, Tr. 2273 (Q: “And is there a name for the form that's used -- that was used in
2007 and 2008 within Star for this approval process?” A: “Yes, sir. There's a couple of names.
One of them is an SPR, a special pricing request. And the other one, internally we call it a pink,
like the color.”)).

Response to Proposed Finding No. 72

Complaint Counsel has no specific response. (See also CCPF 1386-1390).

73. Mr. McCutcheon testified that Star also offers a discount called a “buy plan,”
which is “a negotiated price with a distributor/wholesaler that’s their everyday purchase price.
It’s not necessarily attached to a project.” (McCutcheon, Tr. 2274).

Response to Proposed Finding No. 73

Complaint Counsel has no specific response.

74. List prices, multipliers, and job pricing repr sent only three of many points of
price competition. (Tatman, Tr. 1017-1019, in camera' ('{

}); Minamyer, Tr. 3266-3267 (“Q: Okay. Were there other components of price
other than the list and the multiplier and special pricing? A: There are other components of the
whole deal. Q: I'm sorry? A: There are other components of the entire deal that we had with a
customer, yes. Q: Did sometimes while you were national sales manager would you adjust
payment terms on occasion? A: Yes. Q: How about freight allowances? A: Yes. Q: Are you
familiar with branch rebates? A: Yes. Q: Okay. Would those be sometimes adjusted? A: Yes.
Q: All right. Rebates to corporate. A: That was all part of the total deal. Q: And those were all
different price terms that could be adjusted all to arrive at a final bottom transactional price? A:
That's correct.”); McCutcheon, Tr. 2509-2510 (“Q: And does that include lowering prices when
you think it's necessary to win the business at times? A: Yes, sir. Q: Does that include pricing
below your published multipliers at times? A: Yes, sir. Q: Does that include offering rebates at
times? A: Yes, sir. Q: Does that include offering to absorb freight expenses at times? A: Yes,
sir. Q: Does that include other types of price concessions, extension of credit terms, for
example? A: Yes, sir. Q: Cash discounts at times? A: Yes, sir.”).).
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Response to Proposed Finding No. 74

The proposed finding is incorrect, unsupported, and misleading insofar as it suggests that
Fittings suppliers compete on price through their published list prices and multipliers. Fittings
suppliers typically offer substantially the same published list prices and multipliers (see CCPF
666-669), and price competition occurs primarily through Project Pricing (see CCPF 549-561).

The proposed finding is incorrect, unsupported, and misleading insofar as it suggests that
Fittings suppliers use price terms such as rebates, freight terms, and payment terms to gain
business on every sale, or that such price terms are comparable to Project Pricing in terms of
competitive significance. The weight of the evidence establishes that these secondary price
terms are less significant than Project Pricing in day-to-day competition for Fittings business,
and a reduction in Project Pricing in and of itself tends to lead to higher and more stable prices.
(See CCPF 549-561; see also infra Response to Finding Nos. 103, 108).

75. McWane, Sigma, and Star provide additional discounts and price concessions to

Distributors in the form of rebates, reductions in freight charges, and/or extensions of credit or
payment terms. (JSLF § 16).

Response to Proposed Finding No. 75

Complaint Counsel notes that there is no exhibit denominated “JSLF.” The proposed
finding is misleading insofar as it suggests that McWane, Sigma, and Star always provide listed
discounts and price concessions to Distributors, rather than that they have provided the additional
discounts and price concessions “at times,” as stated in JX 0001. (See also JX 0001 { 16; CCPF
562; see also CCPF 562-576; infra Response to Finding Nos. 103, 108 (establishing relative
competitive significance of Project Pricing)).

76.  Fittings suppliers try to outbid one another by offering customers more favorable

payment terms, early payment discounts, cash discounts, freight discounts, discounts for larger
shipments, rebates, and other concessions. (Tatman, Tr. 1017-1019, in camera " ('{
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1);
Minamyer, Tr. 3266-3269 (Q: “And those were all different price terms that could be adjusted all

to arrive at a final bottom transactional price?” A: “That's correct.” Q: “Okay. And in fact, those
are price components that you did adjust on occasion in the 2007-2008 time frame; correct?” A:
“Yes.”) & RX 79; McCutcheon, Tr. 2509-2510 (“The -- and I'll speak for the fitting industry as
opposed to the waterworks industry. But in the fittings industry, it's very competitive. It's driven
on project and daily pricing. And there may be attempts by people to change price lists,
multipliers, et cetera, but the reality of it is we -- well, I can only speak for Star. We do what we
think we need to do every day to try to take the order.”)).

Response to Proposed Finding No. 76

The proposed finding is improper to the extent that it relies upon testimony of Mr.
Minamyer regarding reports of competitive activity that were not offered at trial for the truth of
the matter asserted. (See Minamyer, Tr. 3267-3268). The proposed finding is incorrect,
unsupported, and misleading insofar as it suggests that Fittings suppliers use price terms such as
rebates, freight terms, and payment terms to gain business on every sale, or that such price terms
are comparable to Project Pricing in terms of competitive significance. The weight of the
evidence — including the cited testimony of Mr. McCutcheon (McCutcheon, Tr. 2509 (“[I]n the
fittings industry, it’s very competitive. It’s driven on project and daily pricing”) (emphasis
added)), establishes that these secondary price terms are less significant than Project Pricing in
day-to-day competition for Fittings business, and a reduction in Project Pricing in itself tends to
lead to higher and more stable prices. (See CCPF 549-561; see also infra Response to Finding
Nos. 103, 108).

77, Mr. McCutcheon testified that “90 to 95% of our [Star’s] net realized prices to the
customer have some type of discount variable to it.” (McCutcheon, Tr. 2509-2510 (Q: “And did
you continue at Star to provide all those different types of price concessions throughout your
tenure with the company?” A: “Yes, sir. | think -- just to try to ball it up, I think 90 to 95 percent

of our net realized prices to the customer have some type of discount variable to it. The reason |
bring that up is to make the point that it is -- that is the standard way Star Pipe does business.”)).

Response to Proposed Finding No. 77

Complaint Counsel has no specific response.
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78. Mr. Bhutada testified that, when the various forms of price concessions are taken
into account, a Fittings supplier’s “net price is all over the map,” (JX 694 (Bhutada, Dep. at 17-
18)), and that ' {
} (X 694 (Bhutada, Dep. at 111), in camera ).

Response to Proposed Finding No. 78

Complaint Counsel notes that there is no exhibit denominated “JX 694.” While
Complaint Counsel does not disagree that Mr. Bhutada made the statement attributed to him, the
proposed finding is misleading insofar as it suggests that the variability of Fittings pricing is not
predominantly a result of Project Pricing. Mr. Bhutada included Project Pricing and *“one-time
pricing” (a form of Project Pricing) among the factors that he describes as creating price
variability (RX-694 (Bhutada, Dep. at 17-18)). The proposed finding is also incorrect,
unsupported, and misleading insofar as it suggests that Fittings suppliers use price terms such as
rebates, freight terms, and payment terms to gain business on every sale, or that such price terms
are comparable to Project Pricing in terms of competitive significance. The weight of the
evidence establishes that these secondary price terms are less significant than Project Pricing in
day-to-day competition for Fittings business, and a reduction in Project Pricing in itself tends to
lead to higher and more stable prices. (See CCPF 549-561; see also infra Response to Finding
Nos. 103, 108).

79.  Mr. Tatman testified that it is difficult to assess the bottom line impact of an
adjustment of one pricing variable without also assessing changes in other variables in what he
refers to as the pricing “waterfall.” (Tatman, Tr. 571 (Q: “So to the extent that you lost market

share, it was because of pricing?” A: “That's one element and we talked about pricing. There's a
price waterfall, but there's twelve different steps of pricing, so | don't know for sure.”)).

Response to Proposed Finding No. 79

The proposed finding is incorrect and misleading insofar as it suggests that Fittings
suppliers have no ability to assess the impact of Project Pricing on market share. Mr. Tatman’s

own testimony and documents contradict the proposed finding. Despite the alleged “waterfall,”
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Mr. Tatman testified conclusively that he believed that McWane was losing share in the Fittings
market due to a single variable — competitor Project Pricing. (See CCPF 858; see also CCPF
1450 (McWane tasked its sales force with logging instances of Project Pricing in their respective
territories); CCPF 855 (Mr. Page told Mr. Pais that McWane had lost share because of Star’s low
pricing); CCPF 1245 (Mr. Page and Mr. McCullough concluded that market share losses
reflected in DIFRA data had resulted from Project Pricing)). The proposed finding is also
incorrect, unsupported, and misleading insofar as it suggests that Fittings suppliers use price
terms such as rebates, freight terms, and payment terms to gain business on every sale, or that
such price terms are comparable to Project Pricing in terms of competitive significance. The
weight of the evidence establishes that these secondary price terms are less significant than
Project Pricing in day-to-day competition for Fittings business, and a reduction in Project Pricing
in itself tends to lead to higher and more stable prices. (See CCPF 549-561; see also infra
Response to Finding Nos. 103, 108).

Il. McWane Charted Its Own Course in Winter 2008 and Did Not Follow SIGMA and
Star

80.  Atall relevant times, Fittings importers’ production costs have been lower than
McWane’s. (JX 642 (Page, Dep. at 112)).

Response to Proposed Finding No. 80

Complaint Counsel notes that there is no exhibit denominated “JX 642.” The proposed
finding is incorrect and unsupported by the weight of the evidence. Internal communications by
McWane executives demonstrate that “China inflation was outpacing domestic costs” in late
2007. (CX 2327 at 001; see CCPF 870-875, 891, 901). McWane communicated this cost
advantage to Sigma and to Star. (See CCPF 876-877; CCPF 1076; Tatman, Tr. 429-430; CX
1113 at 001; CCPF 1087; CX 0534 at 001 (“My Guess is tyler took these orders to try to make a

point. During the negotiations, tyler stated that they are now the low-cost producer and said they
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could prove it. . . I believe the core point.”); McCutcheon, Tr. at 2454-2456). This cost
advantage provided McWane with leverage to persuade its competitors to conspire with it to
“drive stability and rational pricing” in the Fittings market. (See CCPF 909; CX 1702 at 001
(“Given both the change in the Tyler/Union leadership structure and the accelerated inflation in
China compared to Domestic cost, | believe we’re in a unique position to help drive stability and
rational pricing with the proper communication and actions.”); CCPF 910; CX 2327 at 001).

81. By late 2007, Sigma and Star each had Fittings sales forces that were
approximately twice as large as McWane’s sales force of 8-10 persons. (Tatman, Tr. 269-270
(“I mean, we have a sales force. And what we talk about is our sales force at this time was half
the size of our competitors. We had half the number of boots on the ground than what Star had
and what Sigma had.”), 281-282 (Q: “And I think you mentioned earlier that McWane's sales
force was about half the size of its competitors; is that right? A: “Yes. Roughly.” Q: “And you're
not combining your competitors here. In other words, Star had a sales force that was twice the
size of McWane's?” A: “Yes.” Q: “And Slgma had a sales force that was twice the size of
McWane's?” A: “Yes.”), 1025, |n camera

}).

Response to Proposed Finding No. 81

Complaint Counsel has no specific response. (See also CCPF 16, 682, 857-858).

82. McWane’s smaller sales force inhibited its ability to detect and respond to
project-specific price competition in the field. (Tatman, Tr. 281-283 (“It was harder for us to get
visibility into where the true competitive level was.”), 285-286 (Q: “And so you have a hard --
McWane has a hard time competing in that market when you don't know where to aim, where to
shoot?” A: “A. That was our perception, and we'd obviously been getting beat for several
years.”), 342 (Q: “And when you say you didn't know where to shoot, that's because the prices
weren't stable?” A: “Small sales force, not able to pick up information there, didn't have a good
feel for really where the competitive market was, shooting in the dark.”)).

Response to Proposed Finding No. 82

Complaint Counsel has no specific response. (See also CCPF 16, 679-682 857-858).

83.  Sigma’s and Star’s larger sales forces gave them a competitive advantage over
McWane, because they were better able to offer additional discounts off published multipliers to
customers on a job-by-job basis. (Tatman, Tr. 281-283 (Q: “And I think you indicated that as a
result of having, as you put it, less boots on the ground, it was harder to work in a market where
the prices weren't stable?” A: “It was harder for us to get visibility into where the true
competitive level was.”), 285-286 (Q: “And one of the ways you were getting beat at the game
was through this evolution into job pricing; is that right?” A: “Job pricing would raise the spread
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naturally between what's published and where the actual floor is. And when that spread gets
bigger, | lose track of what's going on because | have a lot less data points than my competitors
do because | have a smaller field sales force covering larger territories. And it's the old rule. |
don't know where to aim if | can't see it. I don't know where to shoot.”), 342 (“Historically, we
had lost share year over year. We had made the assumption, based on the information that we
had available to us, our own internal data, that we were losing share because we were getting
beat at the pricing game, because we didn't know where to shoot.”)).

Response to Proposed Finding No. 83

Complaint Counsel has no specific response. (See also CCPF 16, 679-682,857-858).

84. Beginning in 2007, demand for Fittings was falling because of the economic
downturn and decreased demand for new housing. (Tatman, Tr. 269 (“So, again, when you have
a marketplace that has plummeted, I think, if you look at 2006 and then you look at 2010, the
market volume is half of what it was 9 in 2006. It was decimated. That changes a lot of behavior.
It changes a lot of competitive dynamics.”), 271-272 (Q: “And it hastened in 2007 as the market
got worse?” A: “ The market was worse in 7 than '6. It was in '8 than '7. It was worse in '9 than
'8. And it was worse in '10 than '9”).; McCutcheon, Tr. 2654, in camera' ('{

1)
Response to Proposed Finding No. 84

Complaint Counsel has no specific response. (See also CCPF 842-859; CCPF 1350).

85. Rather than scaling back production and reducing inventory in the face of
declining demand, the then-manager of McWane’s Fittings business, David Green, increased
production to spread fixed costs over a higher production volume, thereby creating the
appearance of reducing manufacturing costs in the short term. (JX 642 (Page, Dep. at 165-167)).

Response to Proposed Finding No. 85

Complaint Counsel has no specific response, other than to note that there is no exhibit
denominated “JX 642.” (See also CCPF 842-859; CCPF 1350).

86.  When Mr. Tatman assumed responsibility for the management of McWane’s
Fittings business unit after Mr. Green's departure at the end of 2007, McWane had “runaway
inventory levels” in the face of declining demand. (Tatman, Tr. 214-215 (Q: “And what issues
did you inherit from Mr. Green?” A: * | think one of the -- my perception -- again, | wasn't privy
to the exact reasons David was let go, but the perception | had was that one of the main reasons
he got let go was runaway inventory levels;” Tatman, Tr. 214-215 (“When | took over that
facility or those operations, we had inventory levels that were three times normal. Every yard
was full of fittings as far as the eyes could see. We had fittings sitting out in grass yards. We
had just had more inventory than we could handle, and the marketplace was going down.”).
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Response to Proposed Finding No. 86

Complaint Counsel has no specific response. (See also CCPF 842-859 (McWane motive
to conspire); CCPF 1350).

87. McWane's chief financial officer advised Mr. Tatman that he should address the
excess inventory problem before it became "his problem™ rather than his predecessor’s.
(Tatman, Tr. 215 (“I also distinctly remember Charlie Nowlin, is our CFO corporate. Charlie is a
good guy. And his advice to me was -- and this is a kind of good old boy's advice, and he said,
Rick, just let me tell you something. He said, For the first couple years that inventory was
David's problem. After that, it's your problem.”)).

Response to Proposed Finding No. 87

Complaint Counsel has no specific response. (See also CCPF 847).

88. Mr. Tatman’s main concern in late 2007 was to increase McWane’s sales volume
in order to reduce excess inventory. (Tatman, Tr. 215-216 (“So | was very fixated on getting that
inventory down.”), 340 (“That will be a by-product, but my primary concern at this point in time,
given the threefold inventory situation, given what | inherited, given my CFO's advice to me,
was | got a volume problem, and my financial problem, if you look at our records, was clearly
tied towards volume. It was not what we were selling it for. We were not selling enough.”).

Response to Proposed Finding No. 88

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane sought to compete or to gain volume in
2008 through Project Pricing. The weight of the evidence demonstrates that Mr. Tatman’s sales
volume problems were inextricably tied to its historic over-capacity and inability to compete
against Sigma and Star due to their larger and more nimble sales forces that used Project Pricing
to their strategic advantage. (See CCPF 853-859). Rather than competing through Project
Pricing to gain volume, McWane sent a “message” to its competitors that it would only agree to
price increases in “stepped or staged increments,” with “stability and transparency at the prior
level” (i.e., curtailed Project Pricing) as a “prerequisite” for subsequent increases. (CX 0627 at

004; CCPF 913-915).
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The documentary evidence establishes that McWane was seeking to reduce price
competition so that it would stop losing volume and market share to the non-transparent Project
Pricing and better service offered by its competitors. (See CX 0627 at 005 (Taman noting that if
McWane followed Sigma’s list price increase, Project Pricing would continue and it would lose
share: “we anticipate Sigma would continue the pattern of being 2-3pts below Tyler/Union while
offering more flexible terms to secure volume”™)).

McWane’s actual pricing conduct following its January 2008 price increase further
demonstrates that it was not seeking to gain volume by underpricing its rivals. In the six months
following that price increase, McWane engaged in an unusually low volume of Project Pricing,
(see CCPF 1043-1047), and, after a period of relative price stability, McWane announced a
further multiplier increase in June 2008, (see CCPF 1051-1054, 1242-1243).

89. Mr. Tatman was more concerned about volume than price, because increased
volume was needed to justify keeping McWane’s foundries open. (Tatman, Tr. 215 (“Also
because, if you look at 2007, we've got two manufacturing facilities. They're running three days
a week of production, so there's no work for the other two days of the week. They're running
single shifts. And | think in 2007 we booked $7 million of idle plant. When we don't run our
facilities, we consider that idle plant, so it doesn't affect what we show as our manufacturing cost
in our financials. It goes on a separate line in the income statement as idle plant. But essentially
we burned $7 million that year, 2007, not operating our facilities, at the same time we're
swimming in inventory.”), 340 (Q: “You were looking to improve the profitability of McWane's
fittings business at this point in time?” A: “If you look at this point in time, I'm really looking
for volume.”, 347 (Q: “And when you say ‘pressure on volume,” can you explain what that
means.” A: “Well, the marketplace is tanking. We went through that yesterday. And I need
volume. My competitors need volume. Everybody needs volume. So essentially our -- what
bullet number 1 says, inflation is going up and prices are not keeping pace with inflation because
we're all grabbing -- we're all more concerned about volume than price. Or | shouldn't say -- at
least I'm more concerned about volume than price, but that's a general statement for me.”)).

Response to Proposed Finding No. 89

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane sought to compete or to gain volume in

2008 through Project Pricing, for the reasons set forth in Response to Proposed Finding No. 88.
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The proposed finding is further contradicted by the fact that instead of grabbing market share by
keeping prices low when it had a relative cost advantage, McWane raised prices in January 2008
by 10-12% and again in June 2008 by approximately 8%. (CCPF 932, 1242).

90. Mr. Tatman did not believe it was possible for McWane to increase sales volume
while at the same time increase its prices, as desired by Mr. Tatman’s boss, Mr. Walton--a
philosophical disagreement that led to a series of internal “brainstorming sessions” during
December 2007 among Messrs. Tatman and Walton, and McWane’s executive vice president
over the Fittings business, Mr. Leon McCullough. (Tatman, Tr. 345-346 (“We were
brainstorming on how to competitively react to what was going on in the marketplace.”), 1069-
1071 (“What I'm saying down below that Mr. McCullough will understand is that you are still
going to have to job-price, because if you only go to bullet 3, which Thomas would want, it isn't
going to work because, number one, you're going to have to sit there, it's your published
multipliers for at least three months while your competitors pick you clean job-pricing and it will
be at least three months or more until you know where you're at, number one. Number two is, the
only way that's going to work is if your competitors stop doing it. And you have no control over
that, sir. | can't do that. Number three is, you would need your customers to change their
complete behavior from what they're doing and stop asking you for a better price, and you'd have
to meet with them face to face. And do you think Mr. McCullough, who runs the valve and
hydrant business with these customers and has a long history of sales, would think that's a great
idea, Rick, let's run around to our 250 customers, let's sit down and have a face-to-face meeting
with them and let's tell them they should never ask us for another better price. Fourth, you've got
three primary people here and then you've got four, five, six other ones. It's like herding cats. So
if you look at that bottom portion and you look at the audience and you look what I'm trying to
say, it's bullet 3. That's the primary strategy | want, but, Mr. Walton, if you think that's the only
thing we're going to be able to do, you're crazy because our competitors are going to keep job-
pricing and we're going to have to keep job-pricing, so | hope that solves the mystery.”) & CX
627).

Response to Proposed Finding No. 90

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane sought to compete or to gain volume in
2008 through Project Pricing, for the reasons set forth in Response to Proposed Finding No. 88.

The proposed finding is also misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Mr. Tatman’s ideas, as contained in the Tatman
Plan (CX 0627) were mere brainstorming. Mr. Tatman admitted that he implemented the Plan

by sending out letters to customers communicating its intent to stop Project Pricing. (See CCPF
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921-922; Tatman, Tr. 371; CCPF 935-938). McWane then curtailed its Project Pricing and
centralized its pricing authority, steps that only made sense if Star and Sigma followed suit. (See
CCPF 918; Tatman, Tr. 362, 1071 (“[T]he only way that’s going to work is if your competitors
stop doing it.”); CCPF 924-929).

91. In late 2007, Mr. Tatman prepared a series of PowerPoint slides (CX 627) for an
internal “brainstorming” session with his bosses. (Tatman, Tr. 345-346, 355 (“I don’t see where

we have a plan here”), 362-363 (“Actually, no. . . .If you look at our letter that we put out, it has
none of these four elements in it, not one”), 1069-1071 & CX 627).

Response to Proposed Finding No. 91

The proposed finding is incorrect, misleading and contradicted by the weight of the
evidence insofar as the proposed finding suggests that Mr. Tatman’s ideas, as contained in the
Tatman Plan (CX 0627) were mere brainstorming, for the reasons set forth above in Response to
Proposed Finding No. 90.

92. Mr. Tatman believed that the escalation of raw material, labor, and shipping costs

in China could have a potential silver lining for McWane. (Tatman, Tr. 346-347 & CX 627
(“Due to Domestic Mfg our average [domestic[ inflation is well below Sigma and Star’s”)).

Response to Proposed Finding No. 92

Complaint Counsel has no specific response. (See also CCPF 1072-1088).

93. Mr. Tatman’s PowerPoint slides (CX 627) contain his own independent internal
analysis and recommendations for improving McWane’s competitive position. (Tatman, Tr.
357-358 (“That's the core of where my thought process was”); CX 627; JX 644 (Tatman, Dep. at
70-72)).

Response to Proposed Finding No. 93

Complaint Counsel notes that there is no exhibit denominated “JX 644,” and page 72 of
Mr. Tatman’s deposition is not in evidence.

The proposed finding is inaccurate and misleading insofar as it suggests (1) that Mr.
Tatman did not { } during the time period in

which Mr. Tatman was developing the Tatman Plan (CX 0627), and (2) that the Tatman Plan did
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not contemplate anticompetitive communication, agreement, and pricing coordination on the part
of McWane, Sigma, and Star. (See CCPF 923 ({

}); CCPF 907-922 (describing Tatman Plan objective of
communicating with competitors to achieve a coordinated curtailment of Project Pricing, market
stability, and pricing transparency in exchange for staged price increases)). Complaint Counsel
agrees that Mr. Tatman authored the Tatman Plan (CX 0627) and presented it to Mr.
McCullough and Mr. Walton. (CCPF 911, 920).

94. Mr. Tatman’s internal brainstorming analysis (CX 627) was kept internal and was
never shared with anyone at Sigma or Star. (Tatman, Tr. 1069-1070 (“This is a brainstorming

document that was used for a discussion, and the two audience members were [McWane
employees] Leon McCullough and Thomas Walton.”).)

Response to Proposed Finding No. 94

The proposed finding is unsupported and misleading because the single citation provided
refers to a portion of trial testimony in which neither the question asked of Mr. Tatman nor the
(unresponsive) answer given addresses whether the Tatman Plan was ever “shared with anyone
at Sigma or Star.” The proposed finding is also misleading and contradicted by the weight of the
evidence insofar as the proposed finding suggests that the “message to competitors”
contemplated by the Tatman Plan was not communicated to Sigma and Star through, inter alia,
McWane’s January 11, 2008 customer letter, as well as possible telephonic or other
communications. (See CCPF 921-922, 931-949 (describing McWane’s January 11, 2008
invitation to collude); CCPF 923 ({

1).

95. Mr. Tatman’s internal brainstorming analysis was never implemented by
McWane. (Tatman, Tr. 363 (“If you look at the letter that we put out, it has none of these four
elements in it, not one.”)
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Response to Proposed Finding No. 95

The proposed finding is unsupported, incorrect and misleading. The proposed finding is
unsupported because the cited testimony of Mr. Tatman relates to whether McWane’s January
11, 2008 letter set forth the four “keys to success” contained at the bottom of page four of the
Tatman Plan (CX 0627), not whether the Plan itself (including the “message to competitors” set
forth on the top half of page 004 of CX 0627) was implemented. The proposed finding is
incorrect and misleading because, even if the cited testimony amounts to a denial that the Tatman
Plan was implemented, that testimony is outweighed by Mr. Tatman’s admission at trial that
McWane’s January 2008 letter was a message to his competitors to try to induce them to stop
Project Pricing. (See CCPF 921-922, 934 (describing draft letters in Tatman Plan and Mr.
Tatman’s admission that the January 11, 2008 letter was sent out as a result of the Tatman Plan
“brainstorming session” with Mr. McCullough and Mr. Walton)). The cited testimony is also
outweighed by the fact that McWane, as contemplated by the Tatman Plan, proceeded in the first
half of 2008 to support price increases “in stepped or staged increments” in exchange for
“reasonable stability and transparency” (i.e., reduced Project Pricing). (CX 0627 at 004 (Tatman
Plan); see CCPF 931-1071 (describing phase one implementation of the Tatman Plan); CCPF
1090-1455 (describing phase two implementation of the Tatman Plan)).

96. In response to escalating input costs in China, Sigma announced, in an October
23, 2007 letter its customers, that it intended to raise both its list price and published multipliers
for its Fittings in January 2008. (Rybacki, Tr. 3661-3662, in camera', 3683-3684 (Q: “Now, as
I understood your testimony, Mr. Rybacki, this is a letter that you sent to your customers in the
fall of 2007, announcing both a multiplier increase and also a list price increase; is that right,
sir?” A: “ Yes.” Q: “And you sent that because of increased costs in raw materials, freight and
personnel, et cetera; right?” A: “Yeah. All our costs were going up. Correct.” Q: “So that was a

decision that you made at Sigma with others at Sigma?” A; “Yes.” Q: “Did you talk to anybody
at McWane about that?” A: “No.”) & CX 2457; Tatman, Tr. 346-347 & CX 627).
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Response to Proposed Finding No. 96

The proposed finding is incorrect. The multiplier increase Sigma announced on October
23, 2007 was to be effective on November 5, 2007, not in January 2008. (CCPF 685).
Increasing costs were not the sole reason for Sigma’s announcement, which mirrored previously
announced increases of similar magnitude by McWane and Star. (CCPF 685).

97. Mr. Rybacki testified that Sigma did not communicate with anyone at McWane

before announcing its 25 percent price increase in December 2007. (Rybacki, Tr. 3684 (Q: “Did
you talk to anybody at McWane about that?” A: “No0.”) & CX 2457).

Response to Proposed Finding No. 97

The proposed finding is inaccurate and misleading. Complaint Counsel does not dispute
that Mr. Rybacki testified that he personally did not talk to anyone at McWane prior to
announcing Sigma’s price increase. However, Mr. Rybacki did not testify that “Sigma did not
communicate with anyone at McWane before announcing its 25 percent price increase in
December 2007.” The proposed finding is also vague and ambiguous as to date. On October 23,
2007, Sigma announced that new multipliers would be effective November 5, 2007, and that a
new price list would be effective January 2, 2008. (CX 2457). Itis not clear whether the
proposed finding is referring to a different announcement in December, 2007 or a different event
that was to be effective December 2007.

The weight of the evidence establishes that Mr. Pais and Mr. Page communicated
regularly, including in person meetings during this timeframe, and that Mr. Page expressed to
Mr. Pais that he was “disappointed in [Sigma’s] failure to get a better landscape.” (CCPF 838).

The proposed finding is also misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Sigma (and Mr. Rybacki in particular) did not speak
with anyone at McWane during the time period prior to Sigma settling on the Sigma pricing

policy that actually went into effect in early 2008. {
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} (CX
1621-A at 124, 125, in camera (Rybacki telephone records); Rybacki, Tr. 3617, 3622-3623, in

camera { }; Rybacki, Tr. 3610, in camera {

}; Rybacki, Tr. 3617, in camera {
}; supra CCPF 735, 737 (detailing telephone

records); see also Rybacki, Tr. 3622-3623, in camera {

}. Following these
communications, and following McWane’s development of the Tatman Plan (CCPF 907-929)
and circulation of McWane’s January 11, 2008 letter (CCPF 932-938), Sigma ultimately
retracted its announced 25% list price increase on January 29, 2008, announcing that it would be
matching McWane’s announced price increase. (CCPF 965-967).
98.  Star sent a letter dated November 30, 2007, to its customers stating that “Star Pipe

Products will be publishing a new Price List” for its Fittings “to be effective January 1, 2008.”
(Minamyer, Tr. 3152-3153 & RX 406).

Response to Proposed Finding No. 98

Complaint Counsel has no specific response.

99. Mr. Tatman recommended internally to his bosses that McWane not follow what
was Sigma’s proposed 25 percent list price increase, but instead publish a much lower average
multiplier increase of approximately 8 percent — less than the amount of inflation. (Tatman, Tr.
215-216, 340, 345-349 (Q: “So what you did pay attention to is you pulled their list price off
their Web site and did some calculations based on what those list price represents in terms of
changes?” A. What I did, | believe, is | pulled their list price down. I put it in a spreadsheet. |
took a look at what | thought our mix of volume would be. That's all I have. | only know what
I'm selling. | don't know what they're selling. And on a weighted average, | said it was a 25
percent increase change, and I'm showing that on the next slide. There's part of an analysis there
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that I did. Q: And you believed the 25 percent increase would be too high at this point in time?”
A: | believe that | couldn't -- | believed if | followed a 25 percent price increase that what |
would have is I would lose more visibility into where the competitive environment was. Would |
have gotten quite a bit of traction off of that and raised my prices? Yes. But the end result would
be that it would be, to me, that I would lose more visibility and I really wouldn't know where the
competitive environment was and | wouldn't be able to meet my volume objectives.”), 357-361
(Q: Lowering prices against what you were actually charging in the market; is that what you're
saying, sir? A: This is -- if you look at what we actually did -- okay -- so you look at the letter
we put out in mid-January and what was the action, I think the net result of that price increase on
a weighted average basis was 8 percent. We have a competitor that announced a 25 percent
increase with a list price change. What we decided to do is come out with changing multipliers
by region as we would normally do. Our effective price increase for us, the way we sell and the
mix we sell, was 8 percent. That is less than inflation. We're not recovering inflation with that
move. And it is certainly less than a 25 percent increase. So this action that we took -- the action
that we took in January came out of this initial discussion and other discussions that followed,
and the end result of that is, compared to where a competitor's price was, we lowered it and we
didn't recover inflation. Q: But compared to your then existing prices, you raised prices by 8
percent; is that right, sir? A: If we -- we have to look at the multiplier map that we have there.
I'm going from memory. I think our weighted average increase was 8 percent. But on a relative
basis, we were offering significantly lower prices than what our competitors were offering”), 379
& CX 627, 882-884 (“I believe at that point in time -- oh, | think Sigma had announced a list
price change that when we analyzed it was about a 25 percent increase. So Sigma had announced
a 25 percent increase with a change in published, and we put that -- actually they announced a
letter that said around 6 percent or up to 16 percent, and when we analyzed it, we viewed it as 25
percent. And in the face of a competitor taking their list prices up 20 percent, we've elected to
change multipliers, maintain our list, and we're giving a target of 8 to 10, and I think -- or 10 to
12, and | think we actually came out with 8.”)

Response to Proposed Finding No. 99

The proposed finding is inaccurate and misleading insofar as it suggests that McWane
believed in January 2008 that its multiplier increase was less than the amount of its cost inflation.
In the Tatman Plan (CX 0627), Mr. Tatman noted that Chinese production costs (which had risen
faster than McWane’s U.S. costs (see CCPF 870-877), had risen by 15% in 2007 and that
Fittings suppliers had realized a 6%-8% price increase from a prior July 2007 price increase.
(CX 0627 at 005). On top of that 6%-8% increase, the Tatman Plan proposed an additional 8%-
12% increase. (CX 0627 at 006). The proposed finding is also misleading insofar as it suggests
that the lower price increase implemented by McWane was not consistent with the Tatman Plan,

pursuant to which McWane agreed with Sigma and Star to coordinated price increases “in
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stepped or staged increments” in exchange for “reasonable stability and transparency” (i.e.,
reduced Project Pricing). (CX 0627 at 004 (Tatman Plan); CCPF 931-1071 (describing phase
one implementation of the Tatman Plan)).

100. McWane did not follow Sigma’s proposed list price increase, but instead sent its
customers a letter dated January 11, 2008, stating that McWane would adjust its multipliers
effective February 18, 2008. (Tatman, Tr. 882, 884, 892-893; CX 1178/RX 591, Pais, Tr. 2055-
2056 (Q: “And in fact they did not follow; correct?” A: “Sadly so.”); Rybacki, Tr. 1114-1115
(Q: “What are you conveying to your customers in this letter?” A: “That one of our competitors
did not increase their list prices, and as a result, we will not increase ours.” Q: “And do you
remember which one of your competitors did not increase their list prices at this point in time?”
A: “l believe it was McWane.”), 1126-1127 (Q: “So you say in this letter, on that point, the key
word -- well, let me read a sentence before that. "When one of our competitors chose not to have
a list price increase but rather have a multiplier increase” -- is that a reference to the McWane —
what McWane did and what we saw in your prior letter?” A: “Yes.”), 3623-3624 (Q: “And in
this letter in the second paragraph, you say, "Unfortunately for you and us one of our competitors
in the fitting industry has not announced a new list price increase for 2008 despite the fact that
they are subject to the same cost pressures as the rest us.” Is that a reference to McWane not
following the list price increase?” A: “Yes.”)).

Response to Proposed Finding No. 100

Complaint Counsel notes that there is no exhibit denominated “RX-591.” The proposed
finding is misleading insofar as it suggests that McWane’s decision not to follow Sigma’s price
increase was not consistent with the Tatman Plan, pursuant to which McWane agreed with
Sigma and Star to coordinated price increases “in stepped or staged increments” in exchange for
“reasonable stability and transparency” (i.e., reduced Project Pricing). (CX 0627 at 004 (Tatman
Plan); CCPF 931-1071 (describing phase one implementation of the Tatman Plan)).

101.  Mr. Tatman recommended that McWane announce in its January 11, 2008
customer letter an intention to reduce job pricing, but in fact continue to offer its customers job
pricing, favorable payment terms, early payment discounts, cash discounts, freight discounts,
discounts for larger shipments, rebates, and other price concessions. (Tatman, Tr. 893-894
(“And what you see here is it's our intention in going forward to sell products only off newly
published multipliers. Well, we all knew internally that we would have -- to meet our objectives,
we would have to job-price. But it is self-serving for us, based on what we were doing, is to do a
head fake that we were not going to and then do as we see or was as appropriate, and you will
see in our records we job-priced continually.”) & CX 1178, 930-931 (Q: “Did you ever stop job-
pricing?” A: “No.”), 934-935 (Q: “And so that means there are others out there that are not
recorded here?” A: “This obviously doesn't include anything like discounted freight terms,
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discounted cash rebates. It doesn't account for branch-level rebates. It doesn't account for
changes in your other corporate-level rebate programs.”), 1017-1019, in camera' ('{

}) & RX 396).

Response to Proposed Finding No. 101

The proposed finding is unsupported, inaccurate and misleading. None of the cited
testimony or documents addresses what Mr. Tatman “recommended,” which is the subject of the
proposed finding. The cited testimony and documents, and the weight of the evidence
contemporaneous with the events at issue, also do not support the proposition that McWane
intended to continue Project Pricing at prior levels at the time of its January 11, 2008 letter. Mr.
Tatman’s trial testimony that “we all knew . . . we would have to job-price” is not inconsistent
with McWane’s intention to curtail Project Pricing, and any suggestion that McWane did not

curtail Project Pricing is contradicted by {

}. (See
CCPF 1043-1047; CX 2477 (Jansen, Dep. at 250-251) (“we’d like to go with no job pricing”)).
Moreover, it is immaterial whether McWane intended to, or did, continue to offer payment
terms, freight terms, and rebate programs, as such secondary price terms are less significant than
Project Pricing in day-to-day competition for Fittings business, and a reduction in Project Pricing
in itself tends to lead to higher and more stable prices. (See CCPF 549-561; see also infra
Response to Proposed Finding No. 108). Finally, it is immaterial whether, at the time it reached

agreement with Sigma and Star to increase prices in staged increments in exchange for
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curtailment of Project Pricing, McWane actually intended to carry out the terms of the
agreement. (See CCPB at 104).

102. McWane’s January 2008 multiplier adjustment resulted in actual reductions of
McWane’s published multipliers, vis-a-vis its 2007 multipliers, in 28 states and no change to
prices in another 8 states. (Tatman, Tr. 885 & CX 1664, see also Normann, Tr. 4778 (“It gives --
so what this shows is July 2007 to the first multiplier, new multiplier map of 2008, and you'll see
-- | think I touched on some of this already -- but, for example, that first time period when the
allegations are of price increases, 28 states, McWane lowered the multiplier in 28 states, and 8
states it was unchanged, so, again, very inconsistent with allegations of price increases.”).

Response to Proposed Finding No. 102

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane’s January 2008 price letter, which
increased actual prices by approximately 8%, was intended to or did reduce actual prices. The
evidence establishes that the non-Domestic Fittings multipliers announced in McWane’s January
18, 2008 pricing letters were designed by Mr. Tatman to be above the then-current effective
prices in at least 40 states or territories. (CCPF 948; see also CCPF 947 (the non-Domestic
Fittings multipliers announced in McWane’s January 18, 2008 pricing letters were below the
then-current effective prices in only eight states); CX 2265-A (Schumann Rebuttal Rep. at 22 fig.
2) (analysis of McWane’s January 2008 multipliers)). Mr. Tatman analyzed McWane’s prices
using the spreadsheet CX 1664, comparing the proposed new multipliers to 2007 effective
multipliers, when establishing actual Fittings price multipliers in January 2008. (See CCPF 945-
946). At trial, Mr. Tatman testified that the price increase issued by McWane in early 2008
“ended up being 8 percent.” (Tatman, Tr. 382; see also CCPF 949 (CX 1664 at 002 shows for
all states a cumulative 8.13% increase in revenue; see also CCPF 932 (McWane’s January 11,
2008 price letter announcing a 10 to 12 percent increase)).

103. Mr. Tatman believed that, although adopting a lower multiplier increase rather

than following Sigma’s lead would not help McWane to recoup as much of its own rising
production costs or keep up with inflation, it was nevertheless in McWane’s best economic
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interest and would increase McWane’s sales volumes and reduce inventory. (Tatman, Tr. 346-
349 (“I believed if | followed a 25 percent price increase that what | would have is | would lose
more visibility into where the competitive environment was. Would | have gotten quite a bit of
traction off of that and raised my prices? Yes. But the end result would be that it would be, to
me, that | would lose more visibility and I really wouldn't know where the competitive
environment was and | wouldn't be able to meet my volume objectives.”), 359-361 (“I could only
control what I do. I can't control what my competitors do. I -- it's procompetitive for me to not let
prices run away so that | can't see where the competitive environment is, so I'm going to take
actions that are procompetitive for myself. And if you look at doing this, it was not the smartest
move to gain short-term price, if that was my primary directive. This is an action clearly gained
at driving volume and driving share because I'm not even recovering inflation with what |
actually did.”), 379 & CX 627).

Response to Proposed Finding No. 103

The proposed finding is inaccurate and misleading. The cited testimony of Mr. Tatman
that McWane’s January 2008 pricing actions were “procompetitive,” and aimed at increasing
McWane’s sales volume, are contradicted by the weight of the evidence, including
contemporaneous documents, which establishes that McWane was seeking to reduce price
competition so that it would stop losing volume to the non-transparent Project Pricing and better
service offered by its competitors. (See CX 0627 at 005 (Taman noting that if McWane followed
Sigma'’s list price increase, Project Pricing would continue and it would lose share: “we
anticipate Sigma would continue the pattern of being 2-3pts below Tyler/Union while offering
more flexible terms to secure volume™)). Rather than competing through Project Pricing,
McWane sent a “message” to its competitors that it would only agree to price increases in
“stepped or staged increments,” with “stability and transparency at the prior level” (i.e., curtailed
Project Pricing) as a “prerequisite” for subsequent increases. (CX 0627 at 004; CCPF 913-915).

The evidence also does not support a finding that McWane believed in January 2008 that
its lower multiplier increase would not allow it to fully “recoup its own rising production costs or

keep up with inflation,” for the reasons set forth above in Response to Proposed Finding No. 99.
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Finally, McWane’s actual pricing conduct following its January 2008 price increase
demonstrates that the price increase was not calculated to enable McWane to better compete,
using Project Pricing, to gain volume. Rather, in the six months following effectiveness of that
price increase, McWane engaged in an unusually low volume of Project Pricing, (see CCPF
1043-1047), and, after a period of relative price stability, McWane announced a further
multiplier increase in June 2008, (see CCPF 1051-1054, 1242-1243).

104. Mr. Tatman believed that if Star and Sigma chose not to follow McWane’s lower
multiplier increase, McWane would be able to immediately increase sales volume with its price
advantage, (Tatman, Tr. 346-349, 359-361, 379 & CX 627), and if Star and Sigma decided to
follow McWane’s smaller price increase, they would have less “headroom” to undercut McWane
with job pricing, given their rising input costs. (Tatman, Tr. 346-349, 356 (“This is an action
clearly gained at driving volume and driving share because I’m not even recovering inflation

with what | actually did.”), 359-361, 379 & CX 627).

Response to Proposed Finding No. 104

The first half of the proposed finding is unsupported, inaccurate and misleading. Neither
the cited testimony nor any other record evidence of which Complaint Counsel is aware supports
the suggestion that McWane believed that it could gain volume because Star and Sigma would
still implement their list price increases announced in late 2007 even if McWane did not follow
those increases. Published Fittings pricing is highly transparent and interdependent, (see CCPF
666-678), and Mr. Tatman knew that none of the three major suppliers could maintain a
published price increase without the support of the others, (see, e.g., CX 1702 at 001 (December
22, 2007 email from Rick Tatman stating that “I don’t believe with our silence and Star’s push
announcement that Sigma will hold to their Jan 2" effective date so we have some time to get it
right.””)). Indeed, in his Plan, Mr. Tatman acknowledged that Sigma had “[d]elayed their [list
price increase’s] effective date while bashing Tyler/Union for not following” and Star had not
even announced how its prices would change. (CX 0627 at 001). McWane knew that McWane,

Sigma, and Star would end up with the same published pricing levels, and that Sigma and Star
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would be more likely to agree to curtail Project Pricing if McWane only agreed to smaller price
increases, in “stepped or staged increments,” with “stability and transparency at the prior level”
as a “prerequisite” for subsequent increases. (CX 0627 at 004; CCPF 913-915). Complaint
Counsel has no specific response to the second half of the proposed finding (that McWane
believed that if Star and Sigma decided to follow McWane’s smaller price increase, they would
have less “headroom” to undercut McWane with job pricing), other than to note that it is in
tension with the proffered explanation in Proposed Finding No. 101 above that McWane planned
to continue Project Pricing to gain volume.

105. Mr. Tatman’s hope was that, by narrowing the range, or “headroom,” within
which Star and Sigma could maneuver to undercut McWane on price in the field, McWane could
gain better visibility of the “competitive level” - the true market price - and therefore compete
more effectively on price, even with its smaller sales force. (Tatman, Tr. 346-349 (Q: “And that
would be because you wouldn't have that compression between where the prices should be and
where the prices are based on published.” A: “Yes. If this is a 25 percent price increase, and the
end result is real prices go up 15 percent, and we're already 10 percent instability, well, | get 15
percent in my pocket. That's good. But now the gap is 20 percent between where it used to be
and now. So to me, all this is going to do, I'm going to get price out of this thing more than likely
I could assume, but it's going to create for me a more unstable environment. I'm not going to be
able to see where the competitive market is, and it's going to make it more difficult for me to
meet my primary objective, which is share and volume.” Q: “So it was going to give your
competitors more headroom for discounting, in other words.” A: “That would be in our
perception.”), 359-361 (Q: “And that pricing plan was designed to reduce job pricing in the
market; is that right, sir?” A: “It was designed to put financial pressure on a competitor, which is
procompetitive, so that we could get better visibility into what was going on in the marketplace.
It was reducing the wiggle room that they had from a financial standpoint so that I could see
what was going on. If I can see it, | can shoot it.” Q: “When you say reduce -- better visibility
and reduce wiggle room, that's another way of saying reduce their project pricing, their job
pricing; is that right, sir?” A: “Or other mechanism. If a customer is making 50 percent profit on
something, he's got a lot of things he can do. If he's making 20 percent profit on something, he
doesn't have near the amount of flexibility.”), 379 (Q: “What do you mean by ‘competitive
level’? A: “That's where is the actual market selling at. So if I'm offering a published price of
$20, where is the actual net price in the marketplace? Is it $15? Is it $14? Is it $10. I'm trying to
figure out where competitors are taking business away from me, what are they doing with twelve
different price mechanisms going on. Job pricing is one of twelve ways to sneak price out of
there. I'm just trying to figure out where they're at. And wherever they are at, wherever the
customers are truly buying at, I call that the competitive level, sir.”) & CX 627).
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Response to Proposed Finding No. 105

The proposed finding is misleading to the extent it suggests that the Tatman Plan
intended to allow McWane to compete more effectively on price by underpricing Sigma and
Star. By reducing pricing “headroom” and improving transparency (“visibility””), McWane
hoped to reduce the incidence of Project Pricing as a form of competition so that it would not
need to compete on price or service in order to retain its market share. (CX 2327 (email from
Mr. Walton to Tatman, stating, “I like your strategy of only giving them half of what they want
to try and prevent cheating and fire sales.”); see also CCPF 942-944). By communicating to
competitors its willingness to agree to increased published prices only in exchange for pricing
stability (i.e., curtailed Project Pricing), McWane hoped to enable the suppliers to subsequently
increase prices in “stepped or staged increments” without giving rise to a resumption of price
competition through Project Pricing. (See CCPF 913-915; supra Responses to Finding Nos. 103,
104).

106. Because McWane’s January 11, 2008 multiplier increase was not large enough to
cover inflation and increased production costs, Mr. Tatman’s hope was that the range within
which Star and Sigma could profitably job price in the field would narrow, improving McWane’s
ability to compete for projects with its smaller and less nimble sales force. (Tatman, Tr. 345-349
(*“So if you're looking there, we did not recover, we, did not recover inflation in 2007 because we
gave up more in price than what inflation was or we didn't recover enough in price to offset
inflation because of pressure on volume.”), 357-361 (“Basically what we're trying -- we've gotten
beat for years. We're just trying to change, play on a different playing field, hide our weaknesses,
play to our strengths, get greater visibility to what's going on there because we feel we can't see
it.”), 379, 1069-1071 (“...you would need your customers to change their complete behavior

from what they're doing and stop asking you for a better price, and you'd have to meet with them
face to face.”) & CX 627, CX 1178).

Response to Proposed Finding No. 106

The proposed finding is unsupported and misleading insofar as it suggests that McWane
believed in January 2008 that the Fittings multiplier increases it announced on January 11, 2008,

taken together with prior increases enacted during 2007, would be insufficient to keep up with
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increases in production costs. The cited testimony regarding prices not keeping up with inflation
relates to prior pricing increases that had occurred in in 2007, not pricing in 2008. (See Tatman,
Tr. 345-346 (discussing Tatman Plan statement that “[n]et pricing in 2007 lagged inflation due to
pressure on volume,” and stating that McWane “did not recover inflation in 2007” (emphasis
added)); see also supra Response to Finding Nos. 99, 103; CX 0627 at 005). Complaint Counsel
agrees that McWane’s January 11, 2008, multiplier increase amounts were calculated to narrow
(in comparison to the list prices that Sigma had proposed) the range within which Star and Sigma
could profitably Project Price.

The proposed finding is also inaccurate and misleading insofar as it suggests that the
Tatman Plan was intended to allow McWane to compete more effectively on price by
underpricing Sigma and Star. By reducing pricing “headroom” and improving transparency
(“visibility””), McWane hoped to reduce the incidence of Project Pricing as a form of competition
so that it would not need to compete on price or service in order to retain its market share. By
communicating to competitors its willingness to agree to increased published prices only in
exchange for pricing stability (i.e., curtailed Project Pricing), McWane hoped to enable the
suppliers to subsequently increase prices in “stepped or staged increments” without giving rise to
a resumption of price competition through Project Pricing. (See CCPF 913-915; supra
Responses to Finding Nos. 103-105).

107. Mr. Tatman hoped that McWane, by announcing in its January 11, 2008 customer
letter a purported intent to eliminate job pricing, might lull (or “head fake™) Star and Sigma into
temporarily reducing their job pricing; meanwhile, he intended for McWane to continue job
pricing, recapture lost market share, and ultimately solve its acute inventory problem. (Tatman,
Tr. 893-894 (“And what you see here is it's our intention in going forward to sell products only
off newly published multipliers. Well, we all knew internally that we would have -- to meet our
objectives, we would have to job-price. But it is self-serving for us, based on what we were
doing, is to do a head fake that we were not going to and then do as we see or was as appropriate,

and you will see in our records we job-priced continually.”); CX 1178; (Tatman, Tr. 386 (“Well,
if you go back to what we really wanted to do, you go back to all the documents, we talked
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about I think ad nauseam about how we wanted to compress pricing, okay, so we could get
better visibility. That’s all very clear. And then the other thing we wanted to do is we wanted to
create quite frankly, the perception that that’s the only way we were going to compete. That’s a
head fake. So that we’d like to compress that and if we got it compressed and we need to offer
job pricing to get volume growth, I’ll go in and offer job pricing.”).).

Response to Proposed Finding No. 107

The proposed finding is unsupported and misleading insofar as the cited testimony and
documents, and the weight of the evidence contemporaneous with the events at issue, do not
support the proposition that McWane intended to continue Project Pricing at prior levels at the
time of its January 11, 2008, letter. Mr. Tatman’s testimony at trial that “we all knew . . . we
would have to job-price” is not inconsistent with an intention to curtail Project Pricing, and any

suggestion that McWane did not curtail Project Pricing is contradicted by {

}. (See CCPF 1043-1047). Complaint Counsel agrees that McWane’s January
2008 letter was a communication to competitors designed to induce them to curtail project
pricing, but Complaint Counsel is unaware of any contemporaneous document or statement by
Mr. Tatman that his strategy was a “head fake.” (See Tatman, Tr. 1068-1071 (failing to provide
any explanation when asked, “Why didn’t you mention this head fake in CX 627”); CX 0627 at
004 (not mentioning any intention to “head fake” competitors, and instead emphasizing need to
establish that McWane “will be consistent and follow through with what we’ve formally
communicated”); CX 2477 (Jansen, Dep. at 250-251) (Tyler/Union intended to reduce job
pricing to bring stability, and would “like to go with no job pricing.”); CX 2172 at 001 (Tatman
emphasizing need for stability in an email transmitting the January 11, 2008 letter to HD
Supply). Moreover, it is immaterial whether McWane’s commitment to curtail Project Pricing

was a “head fake” — i.e., whether, at the time it reached agreement with Sigma and Star to
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increase prices in staged increments in exchange for curtailment of Project Pricing, McWane
actually intended to carry out the terms of the agreement. (See CCPB at 104). Additionally, the
claim that McWane intended to gain volume by Project Pricing after the January 11, 2008, letter
IS in tension with McWane’s claim that its announced multipliers would make Project Pricing
more difficult. (See supra Proposed Finding No 104-106 (McWane’s January multipliers left
less “headroom” for Project Pricing)).

McWane’s actual intention, which it communicated through its January 11, 2008 letter
and otherwise, was that, after “compress[ing] pricing” and getting “better visibility,” (Tatman,
Tr. 386), it would lead further price increases in “stepped or staged increments,” so long as its
competitors continued to display pricing discipline (i.e., with “stability and transparency at the
prior level” serving as a “prerequisite” for subsequent increases). (CX 0627 at 004; CX 1178;
CCPF 913-915 (Tatman Plan), 931-949 (January 11, 2008 letter)).

108. McWane intended to continue to offer discounts to its customers at other, less

visible levels of pricing within what he [sic] described as the “pricing waterfall.” (Tatman, Tr.
1017-1019, in camera’ ('{

3.

Response to Proposed Finding No. 108

The proposed finding is misleading because it is immaterial whether McWane intended
to, or did, continue to offer payment terms, freight terms, and rebate programs, as such secondary
price terms are less significant than Project Pricing in day-to-day competition for Fittings

business, and a reduction in Project Pricing in itself tends to lead to higher and more stable

58



PUBLIC

prices. (See CCPF 549-561). In the competitive pricing log being discussed by Mr. Tatman in
the cited testimony, McWane did not collect or track information relating to competitors’

rebates, freight terms, or payment terms. (Tatman, Tr. 1017-1019, in camera ({

}). The fact that McWane did not even track these secondary
pricing terms as part of its competitive monitoring reinforces their relative lack of significance in
day-to-day competition for jobs among Fittings suppliers. Shortly after the passage cited in
support of the proposed finding, Mr. Tatman emphasized this point in response to questioning

from the Court:

{
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(Tatman, Tr. 1021-1022, in camera).

109. Witnesses from McWane, Sigma, and Star all testified that they mistrusted each
other’s customer pricing letters. (Tatman, Tr. 306-307 (Q: “And do you use that as an input into
your pricing decisions?” A: “I look at those letters, and | read them, and I, quite frankly, don't
believe what it says.”), 415-416 (“So what I'm saying is, | don't believe it. Wait and see. It would
be a typical response when we receive any of this type of information.”), 899-901 (“So, you
know, like I said, all these time we have competitive inputs that come in from our customers. We
take them. We digest them, step back a little bit and try and figure out is it real, can we get
confirmation of that, what actually happens.”); Rybacki, Tr. 1108-1109 (Q: “When you get them,
what do you do with them?” A: “I review it and think about it and try to determine whether
they're serious or not serious.” Q: “Do you find them to be serious for the most part?: A: “For
the most part, not all.”), 3559-3560 (“I get my information from the customer. | don't get it from
a piece of paper written by a competitor. | get it from my customers. If my customers say my
competitors are going up, then I believe it; if they don't, | don't believe it.”); Minamyer, Tr.
3240-3242 (Q: “Did you believe pricing letters that you obtained from customers about your
competitors' pricing?” A: “I believed only list price change letters.” Q: “Okay. You didn't believe
letters having to do with multipliers?” A: “No.” Q: “Okay. Was that because you had found
them in the past while you were national sales manager not to be accurate at times?” A: “That's
correct.” Q: “And in fact, you'd go so far as to say that a competitor would lie in a pricing letter
about a multiplier, wouldn't you?” A: “I didn't really trust anything they put out referring to
multipliers.”), 3241 (“Q. Okay. You didn’t believe letters having to do with multipliers? A. No.
Q. Okay. Was that because you had found them in the past while you were national sales
manager not to be accurate at times? A. That’s correct. Q. And in fact, you’d go so far as to say
that a competitor would lie in a pricing letter about a multiplier, wouldn’t you? A. I didn’t really
trust anything they put out referring to multipliers.”); McCutcheon, Tr. 2507-2509 (Q: “And you
don't necessarily trust what's being conveyed on a letter like this, do you, sir?” A: “No, sir.
That's correct.”)).

Response to Proposed Finding No. 109

Complaint Counsel does not disagree that certain witnesses testified at trial as set forth in
the citations to the proposed finding, but the statements are contradicted by the weight of the
contemporary evidence insofar as they suggest that McWane, Sigma, and Star actually
mistrusted each other’s customer pricing letters. The weight of the contemporary evidence, as
well as Proposed Finding Nos. 114 and 115 below, establishes that McWane, Sigma, and Star
each intentionally and routinely obtained their competitors’ nominal pricing letters, read them
carefully, and used them in forming their own pricing strategy and communications. (CCPF

670-675, 686-688 (Mr. Rybacki reads McWane and Star letters carefully to determine their
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intentions, and he expects his competitors to do the same with Sigma letters); CX 2531 (Rybacki,
Dep. at 56-57) (“For the most part | thought they were trustworthy.”)). The evidence also
establishes that Sigma used pricing letters to send a “heads up” to its competitors, and that
McWane considered pricing letters to be a “communication” from Sigma and Star. (CCPF 1556,
1565). Complaint Counsel also notes that the proposed finding is in tension with Proposed
Finding No. 101, stating that the January 11, 2008 letter was a “head fake:” it makes little sense
for McWane to lie to its customers about stopping Project Pricing if the intent was to fool its
competitors and McWane allegedly knew that its competitors do not trust the letters.

110.  After seeing McWane’s January 11, 2008 customer letter, Mr. McCutcheon
testified that he did not believe “for one second” that McWane was actually going to stop job
pricing. (McCutcheon, Tr. 2386-2387 (“Q: But do you read the letter to say that McWane is
done job-pricing. A: I read the letter that that’s what they’re saying. You’re mashing the two
things together. And I think we’re given the wrong impression. Is this what | thought Jerry
Jansen meant in his letter? Yeah, that’s what | thought he meant. Did | believe that that’s what
was going to happen? Not for one second. Two very different things.”); CX 1178; McCutcheon,
Tr. 2507-08 (Q: “Why do you not necessarily trust these customer -- these competitor letters
when you get them from customers? “ A: “Because they're competitors, and the fittings market is
very competitive, and occasionally in the industry, not just in the fitting industry, this kind of
letter is -- is a very regular -- or an increase or a price change letter happens on a regular basis,
and | just don't take a whole lot of stock into what the competition puts in a letter.”).).

Response to Proposed Finding No. 110

The proposed finding is misleading and incomplete. Complaint Counsel does not
disagree that Mr. McCutcheon made the statement attributed to him. However, Mr. McCutcheon
had previously testified that he did not remember McWane’s January 11, 2008, letter and,
therefore, his testimony represents only his interpretation of the letter as of the time of trial,
rather than his contemporaneous understanding of the letter in January 2008. (CX 2539
(McCutcheon Dep. at 154-157)). Further, at the time Mr. McCutcheon received McWane’s
January 11, 2008, letter, he concluded that the letter was sufficiently important and credible to

distribute it to other executives of Star and Star’s sales force. (CX 0038). Additionally,
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McCutcheon’s national sales manager, Mr. Minamyer, acted on McWane’s invitation and
instructed Star’s division managers to curtail Project Pricing, stating that, “[o]ur goal is to take a
price increase and to stop project pricing” even though Star “would come out of a price war
stronger than ever and with a bigger market share.” (CX 0752 at 001; see also CCPF 975-985).

111.  Mr. McCutcheon testified that it was “the norm” for a competitor to announce one
thing in a customer pricing letter, but actually do something quite different. (McCutcheon, Tr.
2509 (Q: “Have you -- in your experience, Mr. McCutcheon, have you seen examples where one
competitor or another has announced something in a letter and then you hear through the
grapevine from customers they're actually doing something quite different?” A: “Yes, sir. That's
the norm.”)).

Response to Proposed Finding No. 111

Complaint Counsel does not disagree that Mr. McCutcheon made the statement attributed
to him. The statement is contradicted by the weight of the contemporaneous evidence, however,
insofar as the statement suggests that McWane, Sigma, and Star did not intentionally and
routinely obtain each other’s pricing letters, read them carefully, and use them in forming their
own pricing strategy and communications. (See supra Response to Proposed Finding No. 109).

112.  Mr. Rybacki testified: “I get my information from the customer. | don't get it
from a piece of paper written by a competitor. | get it from my customers. If my customers say

my competitors are going up, then | believe it; if they don't, | don't believe it.” (Rybacki, Tr.
3559); Rybacki, Tr. 3508 (“nobody trusted anybody in the industry.”)

Response to Proposed Finding No. 112

Complaint Counsel does not disagree that Mr. Rybacki made the statement attributed to
him. The statement is contradicted by the weight of the contemporaneous evidence, however,
insofar as the statement suggests that McWane, Sigma, and Star did not intentionally and
routinely obtain each other’s pricing letters, read them carefully, and use them in forming their
own pricing strategy and communications. (See supra Response to Proposed Finding No. 109).

113.  Mr. Rybacki testified that “it was always a tremendous case of mistrust between

Victor, Siddharth and Ramesh always.” (Rybacki, Tr. 3566 (“Because there's such a mistrust
amongst the group as a whole anyway”), 3595-3596 (Q: “And at what point in those discussions
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did you and Mr. McCutcheon decide that you would be the point of contact for Sigma?” A: “He
just told me one time -- | can't -- | have no specific -- he just said that Victor and Ramesh were
oil and water and nothing was ever going to get done.” Q: “And do you remember what year
that decision took place in?” A: “No. | don't specifically recall when that -- but it was always --
it was always a tremendous case of mistrust between Victor, Siddharth and Ramesh always.”)).

Response to Proposed Finding No. 113

Complaint Counsel does not disagree that Mr. Rybacki made the statement attributed to
him. The proposed finding is misleading and contradicted by the weight of the evidence,
however, insofar as the proposed finding suggests that McWane, Sigma, and Star (and Sigma
and Star in particular) did not have close and trusting relationships and numerous direct contacts
with each other, (see CCPF 699-825), including {

}. (CCPF 715). (See also CCPF 828-
841 (describing close and trusting relationship between Sigma and McWane).

114. Matt Minamyer, Star’s national sales manager, instructed his sales team to obtain

competitors’ pricing letters when possible. (Minamyer, Tr. 3240 (Q: “Okay. Now, I think you

said you -- you instructed your sales team to try and gather pricing letters when they were
available; is that correct?” A: “Yes.”)).

Response to Proposed Finding No. 114

Complaint Counsel has no specific response.

115.  Star considered competitors’ customer pricing letters as marketplace information,
along with many other competitive inputs. (Minamyer, Tr. 3240 (Q: “Okay. And that was a
competitive input that you considered?” A: “Yes.” Q: “And that was one input among lots of
inputs that you considered; correct?” A: “That's correct.”)).

Response to Proposed Finding No. 115

Complaint Counsel has no specific response.

116.  Mr. Minamyer testified that “I didn’t really trust anything they [Star’s
competitors] put out referring to multipliers.” (Minamyer, Tr. 3241).

Response to Proposed Finding No. 116

Complaint Counsel does not disagree that Mr. Minamyer made the statement attributed to

him. The proposed finding is misleading, however, insofar as it suggests that McWane, Sigma,
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and Star did not receive each other’s pricing letters, read them carefully, and use them in forming
their own pricing strategy and communications. (See supra Response to Proposed Finding No.
109). Complaint Counsel also notes that the proposed finding is in tension with Proposed
Finding Nos. 114 and 115, in which Mr. Minamyer testified that Star actively sought his
competitors’ customer pricing letters and that Mr. Minamyer used those letters as marketplace
information.

117.  Mr. Minamyer testified that Star based its pricing on feedback it received from
customers with respect to what was happening in the market. (Minamyer, Tr. 3241-3242 (Q.:

“Okay. You believed on feedback from your customers about what was happening in the market;
correct?” A: “That's what we based our decisions on.”)).

Response to Proposed Finding No. 117

Complaint Counsel does not disagree that Mr. Minamyer made the self-interested
statement attributed to him. The proposed finding is misleading, however, insofar as it suggests
that the “feedback it received from customers with respect to what was happening in the market”
was the only factor on which Star based its prices, or that McWane, Sigma, and Star did not
receive each other’s pricing letters, read them carefully, and use them in forming their own
pricing strategy and communications. (See supra Response to Proposed Finding No. 109).

118. Witnesses for Sigma and Star testified that McWane did not discuss its early 2008
multiplier changes with either Competitor before implementing it. (Rybacki, Tr. 3693 (Q: “Did
you ever call anyone at McWane and discuss that with them?” A: “No.”), 3693 (“Q. All right.
And | take it you didn’t have any advanced knowledge since you’re all wondering what they’re
doing, let’s analyze it; right, sir? A. Correct.”); & RX 23; Pais, Tr. 2058-2059 (Q: “All right.
But did anyone at McWane send it directly to you, sir?” A: “Oh, no. No.”) & CX 1145, 2060
(Q: *And that's because, again, you never discussed with anyone at McWane the multipliers it
was going to issue; correct, sir?” A: “No. Never.”); Minamyer, Tr. 3242 (Q: “And you don't
have any advanced knowledge of what those letters are going to say, do you?” A: “l don't
remember ever getting any advance knowledge on this.”) & CX 752; McCutcheon, Tr. 2506-
2507 (Q: “And at no time did anyone from McWane provide this to you ahead of time; right,
sir?” A: “That's correct.”) & CX 38).
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Response to Proposed Finding No. 118

Complaint Counsel notes that there is no exhibit denominated “RX 23.” Complaint
Counsel does not disagree that certain witnesses made the self-interested statements set forth in
the citations. However, the proposed finding is misleading and contradicted by the weight of the
evidence insofar as the proposed finding suggests that McWane did not discuss its early 2008
multiplier changes with Sigma or Star before implementing it, or that McWane did not otherwise
communicate the message of the Tatman Plan to Sigma and Star. The weight of the evidence
establishes numerous unexplained communications between and among McWane, Sigma, and
Star prior to McWane’s January 11, 2008 pricing letter. (See, e.g., CCPF 700-827).
Additionally, the Tatman Plan involved communicating McWane’s terms to Sigma and Star.
(CCPF 907-929; see also supra Response to Finding Nos. 93, 94; infra Response to Proposed
Finding No. 300).

119. OnJanuary 29, 2008, Sigma rescinded the list price increase it had proposed in its
October 23, 2007 customer letter, and instead independently chose to selectively follow
McWane’s January 2008 multiplier adjustments, to the extent those adjustments exceeded its
then prevailing multipliers. (Rybacki, Tr. 1114-1115 (Q: “What are you conveying to your
customers in this letter?” A: “That one of our competitors did not increase their list prices, and
as a result, we will not increase ours.”), 1124-1127 (Q: “So you say in this letter, on that point,
the key word -- well, let me read a sentence before that. “When one of our competitors chose not
to have a list price increase but rather have a multiplier increase’ -- is that a reference to the
McWane -- what McWane did and what we saw in your prior letter?” A: “Yes.” Q: “And you
go -- you say ‘we decided to follow suit.” Are you following McWane there?” A: “They're the
leader and we follow the leader.” Q: “So do I understand correctly that you followed them up,
the McWane multipliers up but not down?” A: “We could not afford to follow them down.”) &
CX 1189, CX 2455).

Response to Proposed Finding No. 119

Use of the term “independently” in the proposed finding is unsupported, inaccurate and
misleading. None of the cited testimony uses the term “independently,” and it is contrary to
weight of the evidence, which establishes that Sigma’s decision was directly in response to the

January 11, 2008 McWane letter. (See CCPF 931-970; see also CCPF 700-827 (documenting
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direct communications between competitors)). The use of the word “selectively” in the proposed
finding is also misleading insofar as it suggests that Sigma did not substantially match
McWane’s multipliers. Sigma matched the vast majority of McWane’s announced multipliers,
which were higher than Sigma’s prices. (CX 1145 at 010 (showing lower multipliers for only
four out of twenty-three territories)).

120. Mr. Pais testified that Sigma was “at liberty” to price however it chose: “So we
have sold at higher prices than our competition, and we have sold at lower prices than our
competition. There was no one size fits all. Prices in our product range and our business is very
dynamic, and as | said last time, it’s like stock prices on Nasdaq. They varied day to day and
order to order, especially in the last four, five years.” (Pais, Tr. 1907); (Pais, Tr. 2045 (“Q: All
right. So we’ve got one, two, three decisions on published pricing by McWane, all to keep their
prices, published prices, lower than Sigma’s; correct, sir? A: Yes.”), 2044 (Q: “You do recall,
sir, that Sigma announced a very large list price increase in the fall of ‘07 which McWane did not
follow; right?” A: “We tried to introduce, and | remember, yeah, they did not follow, yes.”),
2055-2056 (Q: “And in fact they did not follow; correct?” A: “Sadly so.”), 2080-2081 (Q: “All
right. Now, were you hoping that my client and other companies would follow it?” A: “I
certainly hoped.” Q: “But they didn't, did they, sir?” A: “No, they didn't.” Q: “All right. In fact,
my client didn't follow this at all; right?” A: “Not at all.”)).

Response to Proposed Finding No. 120

Complaint Counsel does not disagree that Mr. Pais made the statements set forth in the
citations. The proposed finding is incorrect and misleading insofar as it suggests that Sigma or
any of the suppliers would be able to sustain a Fittings price increase without the assent of the
others. The weight of the evidence establishes that Fittings pricing is highly interdependent and
that McWane, Sigma, and Star each knew it could not sustain a price increase without the assent
of the others. (CCPF 666-669 (price and output interdependence)). The proposed finding is also
misleading and irrelevant insofar as it suggests that McWane, Sigma, and Star did not agree to
curtail Project Pricing in 2008; the fact that Sigma was “at liberty” to break the agreement, or to
continue Project Pricing on a reduced and more selective basis, does not negate the existence of

the agreement.
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121. Sigma considered McWane’s announced multipliers to be “discouraging” and
lower than even Sigma’s existing discounted job prices in some areas. (CX 1145; Pais, Tr. 2059-
2061 (“Q. So you say: When we compare apples to apples, Tyler’s new multipliers do not
provide much of an improvement in many territories, with reasonable improvement in just--one,
two, three, four, five, six, seven and parts of Texas--seven states and parts of Texas; is that right,
sir? A. Yes. Q. But only marginal or no improvement in many territories, like Ohio, Arizona,
Florida,; right, sir? A. Yes. Q. And even a lower in some, like Maryland and ldaho? A. That’s
correct.”), 2061 (“Q. The last paragraph on that first page, you found these multipliers by Tyler
discouraging; right, sir? A. Yes.”).)

Response to Proposed Finding No. 121

The proposed finding is incomplete and misleading. The cited trial testimony merely
reflects Mr. Pais’s assent that Counsel for Respondent correctly read limited sections of CX
1145, which is a Sigma document comparing McWane’s January 2008 newly announced
multipliers with Sigma’s transactional multipliers for the month of December, 2007, which have
not been established as representative of overall average prices throughout 2007.

The proposed finding is incomplete and misleading because CX 1145 shows that
McWane’s announced multipliers were higher than Sigma’s December 2007 actual effective
multiplier in the vast majority of locations. (CX 1145 at 010 (showing lower multipliers for only
four out of twenty-three territories)). Mr. Pais believed McWane’s announcement was “a
definite effort to improve the multiplier levels” and, consistent with the Tatman Plan, responded
by “urg[ing]” Mr. Rybacki to “normalize” Fittings pricing (i.e., curtail Project Pricing). (CX
1145 at 001). McWane’s new multipliers, signaled in the same letter that announced its
cessation of Project Pricing, reflect implementation of the Tatman Plan, whereby McWane
would support price increases in “stepped or staged increments” in exchange for a demonstration
of pricing discipline by its competitors. (CX 0627 at 004). Whether or not Mr. Pais was
“discourage[ed]” by McWane’s willingness to proceed with price increases only in “stepped or
staged increments,” Sigma followed McWane’s new Fittings price multipliers and accepted its

invitation to curtail Project Pricing. (CCPF 950-970).
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122.  Mr. Rybacki testified that Sigma followed some of McWane’s early 2008
multiplier adjustments, but not the ones that resulted in a net drop below Sigma’s existing
published multipliers. (Rybacki, Tr. 1126-1127 (Q: “So do I understand correctly that you
followed them up, the McWane multipliers up but not down?” A: “We could not afford to
follow them down.” Q: “And down would be lower than your = A: “Published multipliers.”),
3694-3697 (Q: “And so when you analyzed McWane's multipliers in the beginning of 2008, you
saw that some of them were in fact well below Sigma's multipliers at the time; right, sir?” A:
“Correct.” Q: “Now, you say you're almost -- your new multipliers will be in effect for almost
every territory, and that's because you did not actually follow all of the multipliers that McWane
sent out, did you, sir?” A: “We did not.” Q: “So you selectively followed the ones you thought
made sense to Sigma, and you disregarded the ones that you thought did not make sense, sir?”
A: “That's correct.” Q. And you made those decisions internally at Sigma? A. Right. Q. And
you never talked to anybody about--McWane about any of those decisions, did you, sir? A.
None, no.”), 3690 (“Q. All right. And did you discuss--by the way when you got that letter, did
you--at Sigma did somebody evaluate that letter? Trying to figure out what Tyler was doing
with its multipliers? A. Yes”); 3692-3693 (“Q. Once you got that, did you and Mr. Fox and the
others discuss let’s analyze that an figure out what Tyler is doing with its multipliers? A. Yes”);
3695 (“Q. The multipliers were much lower than the list price that you’d sent out. A. Yes.”).)

Response to Proposed Finding No. 122

The use of the word “some” in the proposed finding is misleading insofar as it suggests
that Sigma did not substantially match McWane’s multipliers. Sigma matched the vast majority
of McWane’s announced multipliers, which were higher than Sigma’s actual effective
prices. (CX 1145 at 010 (showing lower multipliers for only four out of twenty-three
territories)).

123.  Star learned about McWane’s early 2008 multiplier adjustments only after the
fact, and from its customers. (McCutcheon, Tr. 2506-07 (“Q. All right. And this is a copy [of
Tyler/Union’s price announcement in January 11, 2088] that you at Star obtained from a

customer after the fact after it was announced; correct, sir? A. Yes, sir. Q. And at no time did
anyone from McWane provide this to your ahead of time; right sure? A. That’s correct.”).).

Response to Proposed Finding No. 123

The proposed finding is misleading insofar as it suggests that Star had knowledge of
McWane’s multiplier adjustments only “after the fact.” The weight of the evidence establishes
that (1) Star knew about McWane’s early 2008 multiplier increases (and its invitation to collude

through the curtailment of Project Pricing) at least as early as its receipt of McWane’s January
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11, 2008 letter, more than one month in advance of the February 18, 2008 effective date of the
multiplier increase, (CCPF 932), and (2) Star knew that McWane would be announcing specific
multiplier increases in the 10-12% range and curtailing Project Pricing at least as early as its
receipt of McWane’s January 11, 2008 letter, approximately one week in advance of McWane’s
actual announcement of its specific multiplier increases on January 18, 2008, (CCPF 933).

Moreover the weight of the evidence, in particular {

}, suggests, contrary to Mr. McCutcheon’s self-serving denial, that Star may have learned of
the Tatman Plan and McWane’s January 11, 2008 letter in advance of its receipt of the January
11, 2008 letter. (CCPF 736-744, 923, 1030 ({ ).

124.  Mr. Minamyer testified that Star did not receive any advance knowledge of what
McWane’s customer letters would say; instead, Star would wait to see what McWane was going
to do and “react” once McWane’s customer letters “hit the streets.” (Minamyer, Tr. 3242 (Q:
“All right. 1 understand, as of January 22, 2008, Mr. Minamyer, that you say Tyler multiplier
letters are hitting the streets. Correct?” A: “That's correct.” Q: “And you don't have any
advanced knowledge of what those letters are going to say, do you?” A: “l don't remember ever
getting any advance knowledge on this.” Q: “In fact I think you say, ‘We need to be able to react
quickly’; correct?” A: “Yes.”) & CX 752).

Response to Proposed Finding No. 124

The proposed finding is misleading for the reasons described above in Response to
Proposed Finding No. 123.

125.  OnJanuary 22, 2008, Mr. Minamyer sent an email to Star’s sales team instructing
them how to react to McWane’s new multipliers. (CX 752 (“Once we know what a state or
area’s multiplier is, if it goes up, we will change to that number. If it goes down, we will discuss

it.”).)

Response to Proposed Finding No. 125

Complaint Counsel has no specific response.

126. Mr. Bhargava testified that Star did not always match McWane’s multipliers.
(Bhargava, Tr. 1098 (Q: “And in general do your multipliers match those for McWane and
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Star?” a: “It doesn't work out that way. No. | mean, you know, you're trying to get ballpark, but it
doesn't work out that way.)).

Response to Proposed Finding No. 126

The proposed finding is incorrect and misleading because it attributes trial testimony of
Mr. Rybacki of Sigma to Mr. Bhargava of Star. Complaint Counsel does not dispute that Mr.
Rybacki made the statements set forth in the citation to the proposed finding, but the proposed
finding (even if corrected to refer to Mr. Rybacki) is misleading and contradicted by the weight
of the evidence insofar as the proposed finding suggests (1) that Sigma did not always try to
maintain essentially the same published list prices and multipliers as McWane’s, or (2) that
Sigma and Star do not typically follow McWane published list price increases with identical
published price increases of their own. (See CCPF 667-669).

127. Inearly February 2008, Star rescinded the list price change it had proposed in its
November 30, 2007 customer letter, and instead independently chose to selectively follow
McWane’s adjustments, at least in part. (Minamyer, Tr. 3155-3158, 3190 (Q: “And you write,
‘Our plan is to adjust multipliers to be on an even playing field on up-front pricing with our
competitors.” ‘Evening playing field,” that's a reference to your multipliers?” A: “Yes, sir.” Q:

“And was ‘up-front pricing’ a reference to the standard list times published multiplier?” A:
“Yes, sir.”) & CX 2300).

Response to Proposed Finding No. 127

The proposed finding is misleading. First, Star’s decision to follow McWane’s
adjustments to the multipliers was not “independent.” (CCPF 971-990). Second, Star did not
“selectively” follow McWane’s adjustments but instead matched McWane’s multipliers. (CCPF
1008). Finally, while Star had issued a letter dated November 20, 2007, announcing changes to
its list prices to become effective on February 4, 2008 (CCPF 899), those changes never became
effective. Instead, in late January and early February 2008, Star announced a multiplier change,
matching McWane’s announced multipliers that superseded the list price changes it had

announced in November but which had never taken effect. (CCPF 997-1008).
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I11.McWane Charted Its Own Course In Spring 2008 With Lower Published Multipliers
Than SIGMA and Star

128.  Sigma attempted a large price increase in April 2008. (RX 47). Mr. Pais
characterized this effort as “BIG BOLD MOVES (BBM, baby!).” (RX 47; see also Pais, Tr.
2044-2045, 2080 (Q: “All right. You say it's time for big bold moves, baby -- "BBM, baby," is
that your phrase for your proposal at Sigma to increase multipliers?” A: “Yes.”) & CX 1138).

Response to Proposed Finding No. 128

Complaint Counsel has no specific response. (See also CCPF 1158-1160).

129. Sigma sent its customers a letter dated April 24, 2008, announcing a significant
price increase for its Fittings. (Pais, Tr. 1963 (Q: “Sir, is CX 1858 the letter Sigma sent out to its
customers on April 24, 2008 announcing its price increase?” A: “It surely seems that way.”) &
CX 1858; Rybacki, Tr. 3571 (Q: “And you had a price increase that we saw earlier that was
effective May 19. Did you keep that effective date of May 19 in light of the fact that Tyler wasn't
going to go up until June 16 at the earliest?” A: “Our regions have flexibility, and when they
saw that Tyler was not following, | believe that the regional managers just kept pricing at the old
-- old levels.”), 3710-3711 (Q: “Now, Mr. Rybacki, you were asked some guestions about this,
and if I understand your testimony, if we go to the next page, this is a letter that you sent to
customers, and it's got your signature down at the bottom on April 24, 2008, announcing a
multiplier increase by Sigma; correct, sir?” A: “Yes.”) & CX 1858).

Response to Proposed Finding No. 129

The proposed finding is incomplete and therefore misleading. Although the letter was
nominally addressed to Sigma’s customers, Sigma sent the letter with the intent of gaining
McWane’s “trust and confidence.” (CCPF 1158-1160). Also, the weight of the evidence
establishes that the letter, although dated April 24, 2008, was not sent prior to April 25, 2008.
(CCPF 1168).

130. Sigma’s April 24, 2008 customer letter proposed a multiplier increase of up to ten
points, equal to a price increase of approximately 25 to 30 percent, depending on the geographic
region. (Rybacki, Tr. 3710-3711 (Q: “All right. And the big bold move, as we see in this second
paragraph, is a multiplier increase up to ten multiplier points, depending on your region; right,
sir?” A: “Correct.” Q: “And ten multiplier points is a fairly large increase that's somewhere in
the range of a 30 percent increase; right?” A: “25 to 30, correct.”) & CX 1858).

Response to Proposed Finding No. 130

Complaint Counsel has no specific response.
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131. On May 7, 2008, Star sent a letter to its customers announcing a multiplier
increase of a similar magnitude to Sigma’s April 24, 2008 customer letter. (Minamyer, Tr. 3209
& CX 819).

Response to Proposed Finding No. 131

Complaint Counsel has no specific response.

132.  Sigma did not discuss its April 24, 2008 price increase with anyone at McWane.
(Rybacki, Tr. 3708 (Q: “Did you discuss it with anybody at McWane, sir?” A: “Never”), 3710-
3711 (Q: “And the reason -- you were not doing this because of any discussion and agreement
with anyone at McWane, were you, sir?” A: “No, | was not.”); Pais, Tr. 2080-2081 (Q: “Now,
did you call anyone at McWane and say, ‘Hey, | got a plan, big bold move. I'm going to increase
prices. You guys do it, too’?” A: “No. Never”), 2101-2102 (Q. “And again, just so we're clear
on the record, at no time did you ever talk to anybody about McWane -- at McWane about those
prices; correct?” A: “Not at all.”)).

Response to Proposed Finding No. 132

The proposed finding and the self-serving denials it relies upon are contradicted by

evidence that, both before and after Sigma’s April 25, 2008 release of its customer letter,

{

} (CCPF 1162-1164, 1206, 1210, 1216, 1221).

The proposed finding is also incorrect and misleading insofar as it suggests that McWane,
Sigma, and Star did not agree in any manner (whether or not through “discussion”) on the
pricing adjustments they ultimately announced in June 2008. The proposed finding concerns
whether the competitors “discussed” prices or “discussed and agreed” on prices, and does not
address, and is substantially outweighed by, the documents and testimony in the record
indicating that the suppliers actively communicated with each other through their customer
letters (and other means), and reached an agreement on increasing prices in exchange for
curtailing Project Pricing and, again, for participating in DIFRA. (See CCPF 1155-1259).

133.  McWane obtained Sigma’s April 2008 letter after the fact from a customer.

(Tatman, Tr. 488-489; CX 176.)
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Response to Proposed Finding No. 133

The proposed finding is misleading and vague insofar as it suggests that McWane
received Sigma’s April 2008 letter after the price increase announced in that letter went into
effect. McWane received Sigma’s April 25 price announcement on April 25, 2008. (See CCPF
1172). Sigma’s letter proposed a price increase that would go into effect on May 19, 2008. (See
CCPF 1169). McWane responded to Sigma’s price increase letter on May 7, 2008, weeks before
Sigma’s proposed increase was to take effect, with its own letter indicating its intention to hold
off on any price increase announcement until the end of May. (See CCPF 1181-1182). In
response, Sigma delayed the price increase it had announced on April 25. (See CCPF 1196).

134.  McWane did not follow Sigma’s April 24, 2008 price increase. (Pais, Tr. 2080-
2081 (Q: “All right. Now, were you hoping that my client [McWane] and other companies would
follow it?” A: “I certainly hoped.” Q: “But they didn't, did they, sir?” A: “No, they didn't.”);
Tatman, Tr. 520-522, 958, 954-958 (Q. “All right. So you said Sigma had put out an
announcement, and you said you think it was in what percentage, 20 to 40 percent range?” A: “I
think when we analyzed it, depending on the product, 20 to 40 or 18 to 40. There's, you know,
got to be a spreadsheet from me someplace.” Q: “And so yours is significantly smaller, and how

much smaller was it, sir?” A: “I think this is around another 8 percent again.”) & CX 1576).

Response to Proposed Finding No. 134

The proposed finding is misleading insofar as it suggests that Sigma’s proposed price
increase, announced on April 25, 2008, ever went into effect. After receiving McWane’s May 7,
2008 letter, Sigma understood McWane’s invitation to collude and responded by waiting to
institute a price increase until after receiving the DIFRA data at the end of May 2008. (See
CCPF 1192-1200). Further, the proposed finding is misleading insofar as it suggests that
McWane did not implement a price increase in this timeframe: McWane announced a price
increase hours after receiving the first DIFRA report. (CCPF 1238-1239 (DIFRA sent its first
report); CCPF 1240-1245 (McWane announced a price increase on the same day it received the

DIFRA report); CCPF 1249 (Sigma matched McWane’s announced price increase)).
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135. Mr. Tatman made an independent decision, in light of McWane’s steadily
declining market share, that McWane should issue a much smaller published multiplier increase
than that set forth in Sigma’s April 24, 2008 customer letter. (Tatman, Tr. 955-956, 489-491
(“Just as we always do, we get competitive information. We look at it. We speculate what's
going on. We make our own internal decisions on what we're going to do, and we act in our own
best interest.”) & CX 176, 538-540, 954-958 (Q. “All right. So you said Sigma had put out an
announcement, and you said you think it was in what percentage, 20 to 40 percent range?” A: “I
think when we analyzed it, depending on the product, 20 to 40 or 18 to 40. There's, you know,
got to be a spreadsheet from me someplace.” Q: “And so yours is significantly smaller, and how
much smaller was it, sir?” A: “I think this is around another 8 percent again”) & CX 1576).

Response to Proposed Finding No. 135

The proposed finding is inaccurate and misleading. The use of the word “independent” is
inaccurate, misleading, and contradicted by the weight of the evidence because (1) McWane’s
subsequent June 17, 2008 price increase announcement was part of the coordinated scheme
envisioned by the Tatman Plan (CX 0627 at 004), whereby McWane would agree to price
increases in “stepped or staged increments” in exchange for its competitors’ curtailment of
Project Pricing and maintenance of price transparency and stability, and/or (2) McWane’s June
17, 2008 price increase was further conditioned upon its competitors submitting their sales data
to the DIFRA information exchange. (See CCPF 907-922 (describing Tatman Plan objective of
communicating with competitors to achieve a coordinated curtailment of Project Pricing, market
stability, and pricing transparency in exchange for staged price increases); CCPF 1174-1245
(describing McWane’s May 7, 2008 letter and subsequent withholding of its June 17, 2008 price
increase announcement until Sigma and Star had submitted DIFRA data)).

136.  On or about June 17, 2008, McWane announced a smaller multiplier increase of
approximately 8 percent on average, about one-third of the increase Sigma and Star had
previously announced to their respective customers. (Tatman, Tr. 538-540 (“And if you look at
what we had done prior, we had two options, an 8 percent and a 12 percent. The DIFRA data
came in. It's like oh, crap, the share loss is worse than we thought. What are we going to do?
Let's go with the lower number because we obviously must be getting beat on price again, and so
that action actually ends up on a relative basis lowering prices in the industry.”), 544 (Q: “And
after -- once you received that information, between yourself and Mr. McCullough, you made a

decision on price; is that right, sir?” A: “We elected to go with the lower number. Yes.”, 954-958
(Q. “All right. So you said Sigma had put out an announcement, and you said you think it was in
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what percentage, 20 to 40 percent range?” A: “I think when we analyzed it, depending on the
product, 20 to 40 or 18 to 40. There's, you know, got to be a spreadsheet from me someplace.”
Q: “And so yours is significantly smaller, and how much smaller was it, sir?”” A: “I think this is
around another 8 percent again.”) & CX 1576); (Schumann, Tr. 4284-4287) (“Q. Okay. Let's go
to RX 424. If we go down to that bottom e-mail, Andrew, maybe we can pull that out. This is
Mr. Tatman's June 17 quick and dirty analysis of that first DIFRA report; right, sir?... Q. Well,
Dr. Schumann, let's start with the multiplier maps. What they did after they got this DIFRA data
was send out a multiplier map. We just looked at it. It was lower in every state than Sigma's big
bold move which Star had followed; correct? A. The multiplier map that -- it is correct that the
multiplier map that McWane began circulating in -- on June 17 had state multipliers that were
lower than the multipliers that Sigma had on a map that was never effective as their published
multipliers. Q. Now, Dr. Schumann, Mr. Tatman says right here that he believes it will be
difficult to get back their share, but he's hoping that with the lower multipliers they're sending
out that that will make it possible and make victory all the more sweeter; right? That's what he
says right here. A. That's what he says right there.”)On or about June 17, 2008, McWane
announced a smaller multiplier increase of approximately 8 percent on average, about one-third
of the increase Sigma and Star had previously announced to their respective customers.
(Tatman, Tr. 538-540 (““And if you look at what we had done prior, we had two options, an 8
percent and a 12 percent. The DIFRA data came in. It's like oh, crap, the share loss is worse
than we thought. What are we going to do? Let's go with the lower number because we obviously
must be getting beat on price again, and so that action actually ends up on a relative basis
lowering prices in the industry.”), 544 (Q: ““And after -- once you received that information,
between yourself and Mr. McCullough, you made a decision on price; is that right, sir?”” A: “We
elected to go with the lower number. Yes.”, 954-958 (Q. ““All right. So you said Sigma had put
out an announcement, and you said you think it was in what percentage, 20 to 40 percent
range?”” A: ““I think when we analyzed it, depending on the product, 20 to 40 or 18 to 40.
There's, you know, got to be a spreadsheet from me someplace.” Q: ““And so yours is
significantly smaller, and how much smaller was it, sir?”” A: *I think this is around another 8
percent again.”) & CX 1576).

Response to Proposed Finding No. 136

The proposed finding is misleading insofar as it suggests that the previously announced
Star and Sigma multiplier increases had been implemented at the time of McWane’s June 17,
2008 announcement; as McWane acknowledged, Star and Sigma withdrew their proposed
increases after they received McWane’s May 7, 2008 letter. (See CCPF 1196-1200).

137.  Sigma rescinded the price increase it had proposed in its April 24, 2008 customer
letter, because McWane did not follow it. (Rybacki, Tr. 3571, 3712-3713 (Q: “My client

[McWane] did not increase its multipliers, and Sigma decided to pull back and go back to its
prior multipliers from January; right, sir?” A: “Yes, we did. We had t0”) & RX 76).
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Response to Proposed Finding No. 137

The proposed finding is misleading insofar as it suggests that Sigma actually
implemented a price increase predicated on its April 25, 2008 letter. That price increase was
never implemented by Sigma; it was withdrawn in response to McWane’s May 7, 2008 letter.
(See supra Response to Proposed Finding No. 134).

138.  Star rescinded its May 2008 price increase in a letter to its customers dated June
27, 2008, following McWane’s smaller multiplier increase. (McCutcheon, Tr. 2424 (Q: “Do you
recall that Star put its recently announced -- do you recall whether Star put its recently
announced fittings multiplier increase on hold in May of 20087 A: “I don't recall this specific
period, but I do know in the suspect period or subject period there was a time that we were taking
a fitting -- attempted to take a fitting increase and we rescinded it. This is probably it. I just don't
recall specifically the dates.”), 2448, in camera’ ('{

) & CX
2430; Minamyer, Tr. 3217-3218 (Q: “Do you know if these multipliers were the same as the
ones McWane was using at that point in time?” A: “l don't know that.” Q: “Would that have
been your practice?” A: *Yes.”) & CX 2430).

Response to Proposed Finding No. 138

The proposed finding is misleading insofar as it suggests that Star actually implemented a
price increase predicated on its May 7, 2008 letter. On May 12, 2008, Star indefinitely
suspended the changes to its multipliers that it had announced on May 7, 2008 in response to
McWane’s May 7, 2008 letter. Star never implemented those changes. (See CCPF 1198). After
McWane announced its price increase on June 17, 2008 (CCPF 1240-1245), Star issued letters
on June 27, 2008, notifying its customers that it would match McWane’s price increases. (CCPF
1247).

139. Mr. Rybacki testified that in June 2008, Sigma’s Fittings prices in its Northeast
region were higher than McWane’s prices. (Rybacki, Tr. 3572 (Q: “Do you recall any of your

regions having prices that were higher than McWane's - A: “Yes. The northeast region, Mike
Walsh's region.”)).
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Response to Proposed Finding No. 139

The proposed finding is incomplete and misleading. Sigma’s Northeast region was the
lone region that implemented Sigma’s April 24, 2008 price increase, and Sigma lost business in
that region as a result. (CCPF 1196-1197).

140.  Dr. Schumann acknowledged that McWane decided not to follow Sigma and
Star’s large list prices in Winter 2008 or their large multiplier increases in Spring 2008.
(Schumann, Tr. 4061-4062 (“Q. | understand, sir. But just so we’re clear, those list prices, when
McWane did not follow, that’s competitive, that’s an independent decision, isn’t it, sir? A. That-
-yes, itis. .. .Q. And my client, McWane, did not follow that big multiplier increase; did it, sir?
A. No, they did not.”), 4268, 4286, 4167-4169, 4269-4273, 4279-4280).

Response to Proposed Finding No. 140

Complaint Counsel notes that, contrary to this Court’s Order, Respondent is improperly
citing the testimony of an expert for a proposition of fact. Complaint Counsel does not dispute
that Dr. Schumann so testified. However, the proposed finding is misleading insofar as it
suggests that McWane did not increase multipliers in Winter 2008 or Spring 2008, or that Sigma
and Star’s announced increases in Winter 2007-2008 and Spring 2008 ever went into effect. (See
CCPF 965; CCPF 685(e), (d), and (f) (Star’s Nov. 2007 announcement did not include amount of
price increase); CCPF 1168; CCPF 1196; CCPF 1173; and CCPF 1198). McWane followed
Sigma’s and Star’s price increase announcements with its own price increases. (See CCPF 940
and CCPF 1242). McWane’s increases were smaller than those proposed by Star and Sigma,
consistent with the Tatman Plan’s approach of agreeing to price increases in “stepped or staged
increments” in exchange for Sigma’s and Star’s curtailment of Project Pricing and maintenance
of price stability. (See CCPF 907-922 (describing Tatman Plan objective of communicating with
competitors to achieve a coordinated curtailment of Project Pricing, market stability, and pricing
transparency in exchange for staged price increases)). Sigma and Star then followed McWane’s

increases. (CCPF 965-966; CCPF 997-1000; CCPF 1008; CCPF 1247-1249).
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IV. McWane, SIGMA, and Star Continued to Provide Job Pricing and Other Price
Concessions Throughout 2008

141. Complaint Counsel’s expert, Dr. Schumann, concedes that McWane, Sigma, and
Star all continued offering job pricing and other forms of customer discounts throughout all of
2008. (Schumann, Tr. 4290-4291 (“So if we look at this waterfall of discounts, job pricing in the
third line there, all three companies were offering job pricing throughout 2008; right? A: There
was some job pricing offered throughout 2008. Q: All three companies were offering freight
concessions, and that's another form of a discount; right, sir? A: 1 don't recall if all of them were
or not. I know McWane was offering freight concessions to certain customers, not to others. Q:
And that's a form of a discount; right? A: It can be. Yes. Q: And all three companies were
offering rebates to purchasers of imported fittings; right? A: That's the standard. Yes. Q: That's
another form of discount; right? A: Pardon me? Yes. Q: Another form of discount? A: Another
form of discount. Q: And all three were offering other concessions, extension of credit terms,
cash discounts, credit backs, and so forth; right?  A: It is correct that there were other terms
that were offered.”).)

Response to Proposed Finding No. 141

Complaint Counsel notes that, contrary to this Court’s Order, Respondent is improperly
citing the testimony of an expert for a proposition of fact. Complaint Counsel does not dispute
that Dr. Schumann so testified, however the proposed finding is misleading insofar as it
incorrectly suggests that continuation of “some” reduced amount of Project Pricing is
inconsistent with the suppliers conspiring to curtail, and actually curtailing, Project Pricing
during 2008. Any suggestion that the suppliers did not curtail Project Pricing is contradicted by

the weight of the evidence, including {

}. (See CCPF 1043-1047).
McWane, Sigma, and Star all observed that the three had successfully reduced Project Pricing.
(E.g., CX 0814 Minamyer email dated August 25, 2008) (“I know we have been very careful on
special pricing and it seems to be working pretty good.”); see also CCPF 1339-1342). Star’s
Special Project Pricing Reports show a lower incidence of Project Pricing in 2008 than in 2007.

(CCPF 1410-1423). Cite check
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The proposed finding is also misleading because it is immaterial whether McWane
intended to, or did, continue to offer payment terms, freight terms, and rebate programs, as such
secondary price terms are much less significant than Project Pricing in day-to-day competition
for Fittings business. A reduction in Project Pricing in itself tends to lead to higher and more
stable prices. (See CCPF 549-561; see also infra Response to Proposed Finding No. 108).

A. McWane continued aggressively offering price concessions

142.  McWane continued to aggressively job price after issuing its January 11, 2008
customer letter and throughout 2008. (Tatman, Tr. 924, 893-894 (“And what you see here is it's
our intention in going forward to sell products only off newly published multipliers. Well, we all
knew internally that we would have -- to meet our objectives, we would have to job-price. But it
is self-serving for us, based on what we were doing, is to do a head fake that we were not going
to and then do as we see or was as appropriate, and you will see in our records we job-priced
continually.”) & CX 1178, 930-931 (Q: “Did you -- at Tyler/Union did you continue to job-price
throughout 2008 as these reports were coming in?” A: “You -- look at a file from us. We've job-
priced continually every month.”), 934 & RX 396, in camera').

Response to Proposed Finding No. 142

The proposed finding is unsupported, inaccurate, and misleading. It is supported only by
citation to an exhibit, RX-396, that actually tends to disprove the proposed finding, and by
citation to Mr. Tatman’s trial testimony regarding McWane’s intent to continue Project Pricing,
which is irrelevant and contradicted by the weight of the evidence contemporaneous with the
events at issue. As described below, McWane’s contemporaneous records as reflected in RX-

396 show that {

}.
(See infra Response to Proposed Finding No. 145; CCPF 1043-1047). Moreover, there are no
contemporaneous documents or statements that McWane did not intend to curtail Project Pricing;
and in fact, McWane’s National Sales Manager, Mr. Jansen (who signed McWane’s January 11,

2008 letter), testified that McWane, in fact, wanted to curtail Project Pricing. CX 2477 (Jansen,
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Dep. at 250-251) (Tyler/Union intended to reduce job pricing to bring stability, and would “like
to go with no job pricing.”); CX 2172 at 001 (Tatman emphasizing that McWane’s “adherence to
published pricing” and corresponding price stability benefits distributors in an email transmitting
the January 11, 2008 letter to HD Supply)). The proposed finding is also misleading because it
is immaterial whether, at the time it reached agreement with Sigma and Star to increase prices in
staged increments in exchange for curtailment of Project Pricing, McWane actually intended to
carry out the terms of the agreement. (See supra Response to Proposed Finding No. 107; CCPB
at 104).

143.  Throughout 2008, McWane was engaged in war of survival in a “vicious
marketplace.” (Tatman Tr. 974-975 (Q: “Tell us what you -- well, first of all, what's a pricing
war, sir?” A: “That's just the competitors in the marketplace slugging it out every day. There's
not enough volume and too many people chasing it.” Q: “All right. So were you in fact seeing a
pricing war from your perspective in the spring of 2009?” A: “Yes.” Q: “And when had that
started, that pricing war, from your perspective?” A: “I don't think it ever ended. | mean, |
walked into the fight and the fight kept going. I've never seen it end.” A: “So you're saying it
started when you joined Tyler/Union in 2006?” A: “I saw it from the time | came -- David --
David was controlling the pricing at that point in time, but ever since | had any exposure to it, it's

just -- it's a vicious marketplace with competitors beating each other up.”)& CX 569).

Response to Proposed Finding No. 143

The proposed finding is unsupported, incorrect, and misleading. The phrase
“[t]hroughout 2008 is supported only by citation to Mr. Tatman’s trial testimony that the
“pricing wars” to which he refers in CX 0569 had extended back to 2006. (See CX 0569 (April
2009 Tatman email that post-dated the resumption of Project Pricing by the Fittings suppliers)).
That proposition is contradicted by the numerous contemporaneous documents establishing, inter
alia, (1) close, trusting relationships and numerous direct contacts between the Fittings suppliers
(see CCPF 699-841), (2) the successful, coordinated reduction of Project Pricing by McWane,
Sigma, and Star during 2008 (see CCPF 931-1071, 1339-1383, 1410-1423), and (3) the

suppliers’ agreement to implement the DIFRA information exchange for the purpose of
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monitoring pricing and market share stability, and as a precondition to McWane’s agreement to
price increases (see CCPF 1155-1337).

144. McWane continued to offer both job pricing and a host of other price concessions
to its customers throughout 2008, 2009, 2010 and into the present. (Tatman, Tr. 387, 904-905,
907, 909-910, 914-915 & RX 399, 921, 930-931 (Q: “Are you -- are you job-pricing in response
to some of these do you think?”” A: “She just said that she did, | gave them a 23, so she's job
pricing.”) & RX 598, 933-934, 995-998, in camera’ & RX 396, in camera '1071-1072, in
camera’ ('{

}; Sheley, Tr. 3445 (Q: “In 2008, was Tyler extremely aggressive in going after jobs?”
A: *Yes.” Q: “And they did that by offering better pricing, didn't they?” A: “Yes.” Q: “They
priced below their published multiplier to Illinois Meter?” A: “Yes.”)).

Response to Proposed Finding No. 144

The proposed finding is misleading insofar as it suggests that McWane did not curtail

Project Pricing during 2008. Any such suggestion is contradicted by {

}. (See CCPF 1043-1047; infra Response to Proposed

Finding No. 145). Moreover, it is immaterial whether McWane intended to, or did, continue to
offer payment terms, freight terms, and rebate programs during the alleged conspiracy period, as
such secondary price terms are much less significant than Project Pricing in day-to-day
competition for Fittings business, and a reduction in Project Pricing in itself tends to lead to
higher and more stable prices. (See CCPF 549-561; see also supra Response to Proposed
Finding No. 108).

145. {

} (RX 396, in camera (McWane 2008 price protection log); JX 644 (Tatman,
Dep. at 109)).
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Response to Proposed Finding No. 145

Complaint Counsel notes that there is no exhibit denominated “JX 644.” The proposed
finding is incorrect and misleading because it does not take into account Mr. Tatman’s testimony

at trial that {

}. (Tatman, Tr. 1009-1012, in camera).

The proposed finding is also misleading insofar as it suggests that McWane did not
curtail Project Pricing during 2008, because it does not seek to isolate in any manner those price
protection log entries that reflect competitive Project Pricing, or to compare the number of such
entries during the alleged period of reduced Project Pricing to the number that occurred outside

that period. (See Tatman, Tr. 1028-1029, in camera ({

1); see also CCPF

1043-1047 (describing the price protection log and showing that {

D).

146. McWane’s gross profits on non-domestic Fittings fell by nearly a { }in 2008,
in part because of job pricing. (Tatman, Tr. 991-994, in camera' ('{

}) & CX 2416, in camera ).
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Response to Proposed Finding No. 146

The proposed finding is misleading because it characterizes a profit margin decline of

{ }as{ } The proposed

finding is also misleading because {

} (Compare CX 2416 at 035, in camera ({

}) with RX-721 at 0041-0042, in camera ({

- A

} (See CCPF 870-877 (costs in China were rising faster than McWane’s

U.S. costs)).

{

}. (CX 2416 at 035, in camera; see also CCPF 1343-1359 ({

1).
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The proposed finding is also misleading insofar as it attributes the decline in gross profit
margins for non-domestically produced Fittings in part to Project Pricing, because (1) it relies
solely on Mr. Tatman’s testimony at trial to establish that “job pricing” was “part of the reason”
for the decline, (2) it does not separately account for the period of 2008 following the suppliers’
resumption of Project Pricing after the market downturn in August 2008 (see CCPF 1436-1438,
1456-1464), and (3) it is contradicted by contemporaneous McWane internal reports that
{ } (CCPF 1344-

1359), and that show {

} (see CCPF 1043-1047, supra Response to Proposed Finding No. 145).
147. Mr. Page, McWane’s president, testified that job pricing has “always been around
and always will be around” in a “commaodity business” like Fittings. (JX 642 (Page, Dep. at 156-
157).

Response to Proposed Finding No. 147

Complaint Counsel notes that there is no exhibit denominated “JX 642.” The proposed
finding is incomplete and misleading. Complaint Counsel does not dispute that Mr. Page
testified at his deposition as set forth in the proposed finding, but the proposed finding is
incomplete and misleading insofar as it suggests that Fittings suppliers did not curtail Project
Pricing in 2008. Mr. Page disclaimed active involvement in McWane’s day-to-day Fittings
business. (CCPF 43). Further, Mr. Page acknowledged later in the cited passage of his
deposition that Mr. Tatman was seeking to curtail Project Pricing, (RX-642 (Page, Dep. at 157)
(“[H]e may think that that’s a goal worth pursuing. | think he’s wasting his time.”)). Mr. Page’s
testimony thus is consistent with the weight of the evidence indicating that (1) McWane was
seeking to curtail Project Pricing industry-wide in 2008, and (2) this was a deviation from

McWane’s regular business practice. (See CCFP 907-1028).
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148.  Mr. Sheley of Illinois Meter testified that in 2008, McWane was extremely
aggressive in offering better pricing to go after jobs, (Sheley, Tr. 3445 (Q: “In 2008, was Tyler
extremely aggressive in going after jobs?” A: “Yes”), and that McWane priced below its
published multiplier on jobs for Illinois Meter. (Sheley, Tr. 3445 ((Q: “They priced below their
published multiplier to lllinois Meter?” A: “Yes.”)))

Response to Proposed Finding No. 148

The proposed finding is vague, misleading, and contradicted by the weight of the
evidence. Complaint Counsel does not dispute that Mr. Sheley (whose market area is limited
Illinois and Missouri (CCPF 329)) testified as set forth in the citations. The proposed finding
and the supporting testimony are vague as to what time period within 2008 they refer to, and the
proposed finding is therefore misleading insofar as it suggests that McWane was aggressively
Project Pricing throughout 2008 across the country. Insofar as the proposed finding suggests that
McWane was aggressively Project Pricing in the second or third quarters of 2008, it is

contradicted by the weight of the evidence, including {

(See CCPF 1043-1047; supra Response to Proposed Finding No. 145).

149.  Mr. Sheley testified that throughout 2008, Illinois Meter was playing Fittings
suppliers off one another to try and get a better price. (Sheley, Tr. 3444-3445 (Q: “In 2008, Mr.
Sheley, were you playing suppliers off one another to try and get a better price?” A: “Yes.”)).

Response to Proposed Finding No. 149

The proposed finding is misleading and contradicted by the weight of the evidence.
Complaint Counsel does not dispute that Mr. Sheley (whose market area is limited Illinois and
Missouri (CCPF 329)) testified as set forth in the citations. The proposed finding is misleading
because its use of the word “throughout” mischaracterizes the testimony, which is vague as to
what time period within 2008 it refers to. Also, insofar as the proposed finding is intended to

suggest that suppliers were aggressively Project Pricing throughout the country in the second or
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third quarters of 2008, it is contradicted by the weight of the evidence, including {

}. (See CCPF 1043-1047; supra Response to Proposed
Finding No. 145).
B. Sigma continued aggressively offering price concessions
150.  Sigma never stopped or reduced job pricing. (Rybacki, Tr. 1107 (Q: “Was there a
special effort that you made in 2008 to reduce job pricing, in other words, job pricing below?” A:

“No.”), 3715).

Response to Proposed Finding No. 150

The proposed finding is inaccurate, misleading, and unsupported by the weight of the
evidence. The cited testimony only references whether there was a “special effort” by Sigma to
reduce Project Pricing and says nothing about whether Project Pricing was actually curtailed.
Mr. Rybacki testified that after Mr. Pais’ January 24, 2008 email asking him to make a
“committed and serious effort to normalize prices” (CX 1145), he had conversations with his
regional managers about Project Pricing, urging them to help make the company more profitable.
(Rybacki, Tr. 1137). The proposed finding is also contradicted by the weight of the evidence
which shows, inter alia, that {

} (CCPF 1370-1383), and that
McWane observed a reduction in Project Pricing by Sigma (CCPF 1054, 1339).

151.  Mr. Pais testified that in 2008, Sigma had never stopped or reduced job pricing.
(Pais, Tr. 2192, in camera’ ('{

}"), 1918 (“pricing was all over the map so -

and figures and analysis bears that out.”), 2075 (Pricing “varied every day with every customer
in every territory.”).)
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Response to Proposed Finding No. 151

Complaint Counsel does not dispute that Mr. Pais testified as set forth in the citations.
The proposed finding is inaccurate, misleading, and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Sigma never curtailed Project Pricing in 2008. The
cited testimony only references that Project Pricing continued, but does not address whether it
was curtailed or reduced. The proposed finding is also contradicted by the weight of the
evidence which shows, inter alia, that {

} (CCPF 1370-

1383), and that McWane observed a reduction in Project Pricing by Sigma (CCPF 1054, 1339).

152.  Mr. Rybacki testified that Sigma had “[n]o choice but to” offer job discounting

throughout 2008. (Rybacki, Tr. 3701 (Q: “And did Sigma continue to offer job discounting
throughout 2008, sir?” A: “No choice but to do it.”).)

Response to Proposed Finding No. 152

Complaint Counsel does not dispute that Mr. Rybacki testified as set forth in the citation.
The proposed finding is inaccurate, misleading, and unsupported by the weight of the evidence.
The cited testimony only states that Project Pricing continued, but does not address whether it
was curtailed. The proposed finding is also contradicted by the weight of the evidence which
shows, inter alia, that {

}. (CCPF 1370-1383), and that McWane

observed a reduction in Project Pricing by Sigma (CCPF 1054, 1339).

153.  Mr. Rybacki received reports from Sigma’s regional sales managers reporting that

both McWane and Star were job pricing aggressively. (Rybacki, Tr. 3698-3699, 3700-3701; CX
1726.)

Response to Proposed Finding No. 153

The proposed finding cites testimony that was not admitted for the truth of the matter

asserted therein, i.e., whether McWane and Star were engaging in Project Pricing. (See Rybacki,
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Tr. 3699, 3700). The proposed finding is also unsupported by the cited testimony and
contradicted by the weight of the evidence. Mr. Rybacki testified only that he received reports
that McWane and Star offered special prices, but did not testify as to the frequency of those
reports, to the magnitude of reported special prices, or whether the Project Pricing was
*aggressive.” The record evidence establishes that McWane, Sigma, and Star monitored market
conditions, observed reduced Project Pricing in the market, and each experienced increased
prices and financial performance as a result of their agreement in the Spring of 2008. (See CCPF
1041-1071, 1338-1435, 1439-1450). Complaint Counsel further notes that, insofar as it has been
admitted into evidence (i.e., for the fact that Mr. Rybacki received reports from his sales force on
competitive project pricing, including the accompanying request in that Mr. Rybacki “make a
call and see if this can be stopped” (CX 1726 at 001)), the cited evidence establishes that the
parties were monitoring each other’s compliance with their 2008 agreement to curtail Project
Pricing, and complaining to each other when cheating was detected. (See CCPF 1041-1071,
1339-1342, 1439-1450, 1451-1455).

154.  Mr. Rybacki testified that job pricing has continued unabated in the Fittings
market for at least 20 years. (Rybacki, Tr. 3522-3524 (“I joined Sigma in 1990. We tried to do it
since 1990, so every month, every week, every year, every day, | try to be consistent and
disciplined in pricing, but unfortunately our industry doesn't allow that to happen.”), 3658-3659,

in camera’ (“{ ),
3706-3707 & CX 1002 in camera, 3743, in camera ).

Response to Proposed Finding No. 154

Complaint Counsel does not dispute that Mr. Rybacki testified as set forth in the
citations. However, the proposed finding mischaracterizes the cited testimony insofar as it states
that Mr. Rybacki testified that Project Pricing has “continued unabated,” which he did not. The
proposed finding is also contradicted by the weight of the evidence. The evidence establishes

that the practice of Project Pricing had increased in 2007, primarily led by Star, (E.g., CCPF 854-
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855, 958, 1027), and that the Fittings suppliers agreed to curtail Project Pricing (and actually did
curtail Project Pricing) in 2008. (CCPF 930-1071, 1338-1435, 1439-1450, 1451-1455).

155.  Mr. Rybacki testified that Sigma has been trying unsuccessfully to reduce job
pricing for over 20 years, because job pricing reduces Sigma’s profit margins, but it has never
had any success in doing so. (Rybacki, Tr. 3522-3524, 3658-3659, in camera', 3701 & CX 1002
in camera), 3522-3524 (Q: “What efforts, if any, did Sigma make in 2008 to reduce project
pricing?” A: “Project pricing is an ongoing battle within Sigma, within the industry of -- that
goes on all the time on special projects, and it -- we're always trying to curtail project pricing,
always have.”)).

Response to Proposed Finding No. 155

Complaint Counsel does not dispute that Mr. Rybacki testified as set forth in the
citations. However, the proposed finding is contradicted by the weight of the evidence insofar as
the proposed finding suggests that Sigma has continuously sought to reduce Project Pricing, or
that it has “never” had “any” success in reducing Project Pricing. Although Mr. Rybacki’s
testimony reflects the generic preference of any seller to charge higher prices, the evidence
establishes that Sigma used Project Pricing in 2007 to compete for jobs and thereby contributed
to erosion of Fittings prices. Additionally, the weight of the evidence establishes that the Fittings
suppliers coordinated a successful effort to curtail Project Pricing in 2008. For example, in early
2008 Sigma responded to McWane’s January 2008 invitation to collude by launching a “NEW
COMMITTED AND SERIOUS EFFORT TO NORMALIZE ALL PRICING FOR FITTINGS.”
(CCPF 1027 (emphasis added); CCPF 700-841 (chronicling competitor communications); see
also CCPF 930-1071, 1338-1435, 1439-1450, 1451-1455).

156.  With regard to Sigma’s job pricing in 2008, Mr. Rybacki testified: '{
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} (Rybacki, Tr. 3658-3659, in camera ).

Response to Proposed Finding No. 156

Complaint Counsel does not dispute that Mr. Rybacki testified as set forth in the
proposed finding regarding CX 1002. However, CX 1002 demonstrates that, through the course
of 2008, Sigma’s transactional Fittings prices {

} (CCPF 1373-1380). Moreover, the cited testimony
confirms that Sigma had the goal of reining in Project Pricing.

157.  Sigma did not take any steps to centralize pricing authority or remove pricing
authority away from its salespeople in 2008. (Rybacki, Tr. 3696-3697 (Q: “Well, does it say
anywhere in here that you're going to centralize pricing authority at Sigma and take away pricing

authority from line personnel or salespeople at Sigma?” A: “No.”) & CX 1189; JX 687 (Pais,
Dep. at 55-56)).

Response to Proposed Finding No. 157

Complaint Counsel notes that there is no exhibit denominated “JX 687.” The proposed
finding is unsupported and misleading because Mr. Rybacki’s testimony merely describes what a
single letter to customers says (or doesn’t say), and does not support the broad conclusion
asserted in the proposed finding. The cited trial testimony of Mr. Pais should be given little
weight because Mr. Pais lacks foundation. In the cited passage, Mr. Pais disclaimed knowledge
of how much Project Pricing authority was held by the member of Sigma’s sales being discussed.
(RX-687 (Pais, Dep. at 55-56) (“Q. Did he have authority to grant all of these different
multipliers? ... A. I couldn't answer that because | never really worked with Bruce. . . . the
culture in our organization was to give a lot of responsibility, a lot of flexibility to every
salesperson, but also to consult others, the regional manager that he reported to and in some
cases, the ultimate authority, who was Larry.”)).

158. Throughout 2008, Sigma’s salespeople retained pricing authority and offered job

pricing all over the map. (Rybacki, Tr. 3697 (Q: “No. And in fact, we just saw a big spreadsheet
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in camera -- and don't discuss the details, but we just saw a spreadsheet that shows that at the end
of the year, all of your salespeople in every region still had a lot of pricing authority and were
pricing all over the map, didn't we, sir?” A: “Correct.”) & CX 1189 & CX 1002-4 in camera).

Response to Proposed Finding No. 158

The proposed finding is incorrect and contradicted by the weight of the evidence. Mr.

Rybacki testified that, rather than {

} (Rybacki, Tr. 3658-3659).
Additionally, the document referenced in the cited testimony establishes that, through the course
of 2008, {

} (CX 1002, in camera; CCPF 1373-1380), and the
evidence establishes that the suppliers observed reduced project pricing and stabilized and
increasing prices during the conspiracy period in 2008 (CCPF 1041-1054, 1339-1342).

159. As Mr. Rybacki testified: “Q. And in fact, again, so we're clear on the record, job
pricing at Sigma continued throughout this period in every region with every salesperson, didn't
it, sir? A. It did.” (Rybacki, Tr. 3715).

Response to Proposed Finding No. 159

Complaint Counsel does not dispute that Mr. Rybacki testified at trial as set forth in
proposed finding. However, the proposed finding is misleading insofar as it suggests that there
was no reduction in Project Pricing. Mr. Rybacki testified only that Project Pricing continued,;
he did not testify as to the frequency or magnitude of Project Pricing. The evidence
contemporaneous with the events at issue establishes that Sigma reduced Project Pricing in 2008
and that through the course of 2008, Sigma’s transactional Fittings prices {

} (CX 1002 at 004, in
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camera; CCPF 1373-1380; See also CCPF 1041-1054, 1339-1342 (suppliers observed reduced
Project Pricing and stabilized and increasing prices during the conspiracy period in 2008)).

C. Star continued aggressively offering price concessions

160. Star in 2008 was facing rising production costs in China. (McCutcheon, Tr. 2516-
2518 (Q: “Were you seeing a material cost increase at the time or a trivial cost increase?” A: “A
material.”)).

Response to Proposed Finding No. 160

Complaint Counsel has no specific response.

161. If Star could limit job pricing, it would make more money. (Minamyer, Tr. 3246-
3247 (Q: “And you believed that taking a price increase and attempting to limit project pricing
was in Star's best interest, didn't you?” A: “If it worked, we would make more money, so

yes.”)).

Response to Proposed Finding No. 161

The proposed finding is incomplete and therefore misleading. Mr. Minamyer testified
Star would “make more money” by limiting or stopping Project Pricing, but he qualified his
testimony by also stating that Star would make more money only if McWane and Sigma also
eliminated Project Pricing. (CCPF 986, 1064-1067). Additionally, the proposed finding is
misleading insofar as it suggests Star was acting in its independent best interest or that its’
historic business model was not to Project Price. To the contrary, prior to 2008 Star had grown
share through aggressive use of Project Pricing (CCPF 1023-1026) and, in January 2008, Mr.
Minamyer reported that, “What we are doing is right for the industry” and that Star “would come
out of a price war stronger than ever and with a bigger market share.” (CCPF 1067).

162. In an attempt to minimize the impact of its rising production costs, Star made an
independent decision to try to reduce its job pricing - or at least more effectively document the

need for job pricing to meet and beat competitors’ bids. (McCutcheon, Tr. 2516-2520, 2522-
2523).
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Response to Proposed Finding No. 162

The proposed finding is incorrect, misleading and contradicted by the weight of the
evidence. First, Star’s decision to curtail Project Pricing was not “independent.” (CCPF 971-
990). Second, Star had an incentive to conspire because production costs in China, where Star
obtained Fittings, were increasing, and McWane recognized the cost increases that Star (and
Sigma) confronted. (CCPF 870-877). In late 2007, Star had announced that it would revise its
price list (CCPF 882-883), but later changed course to follow McWane’s approach of raising
multipliers in staged increments while reducing Project Pricing. (CCPF 971-1021) Finally, Star
recognized that it could not independently reduce its Project Pricing but instead could curtail
Project Pricing only if McWane and Sigma curtailed Project Pricing, too. (CCPF 986, 1064-
1067).

163.  Mr. Minamyer testified that in January 2008, Star’s independent “goal” was to
take a price increase and to stop project pricing unless there was documentation of competitors
offering project pricing or a buy plan that was lower than the published multiplier. (CX 752;
Minamyer, Tr. 3242-3244 (Q: “Why would you typically take a price increase? Was margin
erosion be one of the reasons, do you recall?” A: “At Star specifically, we took price increases
when we followed Tyler.” Q: *“ Okay. You followed Tyler, and that was Star's history while you
were national sales manager?” A: “That's correct.” Q: “Okay. And so your plan was not to stop
entirely, it was to stop unless you had correct documentation; correct?” A: “That -- that was the
plan, yes.” Q: “And correct documentation would be, | think you testified, some indication that a
competitor was pricing below a published price; correct?” A: “Yes. We would like to get it in
writing.”)).

Response to Proposed Finding No. 163

The proposed finding is misleading, unsupported, and contradicted by the weight of the
evidence. Complaint Counsel does not dispute that Mr. Minamyer made the quoted statements.
However, the proposed finding mischaracterizes Mr. Minamyer’s testimony because Mr.
Minamyer did not use the word “independent” or any similar word to describe Star’s “goal” of
stopping Project Pricing, either in the exhibit or the segment of the record cited by Respondent to

support the proposed finding. (See CX 0752; Minamyer, Tr. 3242-3244). Indeed, Mr.
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Minamyer described the motivation for stopping Project Pricing, stating: “What we are doing is
right for the industry.” (CCPF 1067). Also, the trial testimony of Mr. Minamyer — that Star’s
“plan was not to stop [Project Pricing] entirely, it was to stop unless you had correct
documentation” — is directly contradicted by the contemporaneous documents authored by Mr.
Minamyer, in which he instructed Star’s sales force that “Our goal is to take a price increase and
to stop project pricing.” (CX 0752 (emphasis in original)). In any event, Star’s decision to
curtail Project Pricing was not “independent.” (CCPF 971-990).

164. When Star announced a price increase, Mr. Minamyer “hoped” his competitors
would stop job pricing. (Minamyer, Tr. 3162, 3253-3254 (Q: “And then I think you testified

that you -- earlier that you hoped your competitors would follow and not price below published
multipliers; correct?” A: “That's correct.”)).

Response to Proposed Finding No. 164

Complaint Counsel has no specific response.

165.  Mr. Minamyer understood that a price increase would not hold if Star or any of its
competitors undercut the price increase with project pricing.

Q. Okay. You understand, again, if you want to take a
price increase, you can’t then project-price below it and
have that price increase stick; correct?

A. That’s correct.

Okay. And again, you reiterate, if you document that
the competition is not holding, then you need to do the
same thing; correct?

A Correct.
And so, again, you’ve hoping, you’re wishing, you’re
wanting. You want the competition [to charge

published prices and not project price] because you
want the higher price, right?

A. Correct.

Okay. But you don’t know that’s what they’re going to
do; correct?
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A. That’s correct.

And if they don’t, if the competition doesn’t take the
higher price, if they project-price, then Star has to as
well; right?

A That’s correct. (Minamyer, Tr. 3256-3257).

Response to Proposed Finding No. 165

Complaint Counsel has no specific response, other than to note that the quoted testimony
does not appear at the cited transcript location.

166. Star’s independent attempt to reduce its job pricing was not successful, as
reflected in the job prices it offered throughout 2008. (McCutcheon, Tr. 2689-2690, 2540-2541
(Q: “And it sounded like from your testimony yesterday that the company continued to offer a lot
of job price discounts in 2008.” A: “Yes, sir.”); 2547-2548 (Q: “All right. Now, you had said
yesterday that the company provided lots and lots of job prices during 2008; is that right?” A:
“Yes, sir.”) & RX 557, 2550-2551 (Q: “All right. So the report you requested in July of 2011,
and it contains a report of the pinks from 2008 final; right, sir?” A: “Yes, sir.”), 2553-2554 (Q:
“All right. So am | right, Mr. McCutcheon, did | understand your testimony correctly yesterday
that the company had job pricing and special prices throughout 2008; right?” A: “Yes, sir.”);
Minamyer, Tr. 3174-3175 (Q: “Was Star successful at reducing project pricing for a period in
time?” A: “To my recollection, no.”), 3274-3275 (Q: “And you were matching lowering prices
below the published multiplier frequently; correct?” A: “l believe s0.”), 3277-3278 (Q: “Okay.
And I know you don't -- this has been some years ago and you don't have specific recollection,
but what were the competitive conditions in 2008? What do you remember about that time
frame?” A: “l remember that everything -- the market was always very competitive. We -- we
had to fight pretty hard for every order.”)).

Response to Proposed Finding No. 166

The proposed finding is inaccurate, unsupported, and contradicted by the weight of the
evidence. Star’s attempt to curtail Project Pricing was not “independent.” (CCPF 971-990).
The trial testimony cited by McWane is inconsistent with Star’s contemporaneous business
records in which Star’s executives expressly stated that Star, McWane and Sigma had been
successful in curtailing Project Pricing through the third quarter of 2008. (CCPF 1340). The
cited exhibits do not support Respondent’s proposed finding that Star was unsuccessful in

reducing Project Pricing in the relevant markets in 2008 because, inter alia, (i) Star’s records,
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including RX-557, contain a significant number of entries that have contradictory information;
(ii) Star’s records, including RX-557, include entries for sales of a wide variety of products other
than Fittings; (iii) Star’s records, including RX-557, include numerous entries for transactions
outside the relevant geographic market; and (iv) Star’s records, including RX-557, contain
numerous entries for transactions that occurred either before or after the conspiracy. (CCPF
1384-1423). Further, to the extent Star’s records can be relied upon, Star’s records indicate that
it engaged in Project Pricing less frequently in 2008 than it did in 2007. (CCPF 1415-1423).
(See also CCPF 1054, 1339 (McWane observed reduced Project Pricing in the marketplace).

167.  Star did not cease or curtail job pricing in 2008. (McCutcheon, Tr. 2512). In fact,
Star’s special pricing requests, or SPRs, actually increased in 2008. (McCutcheon, Tr. 2402-
2403) (“And we’ve been looking at SPRs [special pricing requests] ever since this thing
happened. Since we were accused of price fixing, we’ve gone back and looked at our SPRs, and
we figured out that during this whole process that we were accused of price-fixing, our SPRs

went up, 20 percent. And that’s bizarre to us, that we could be accused of price fixing in a
period that SPRs go up 20%.”).

Response to Proposed Finding No. 167

The proposed finding is inaccurate, unsupported, and contradicted by the weight of the
evidence. The cited testimony at trial is inconsistent with Star’s contemporaneous business
records in which Star’s executives concluded that, through at least the third quarter of 2008, Star,
as well as McWane and Sigma, had been successful in curtailing Project Pricing. (CCPF 1340).
The exhibits on which Respondent relies, including RX-557, are inherently unreliable as support
for the proposed finding because, inter alia, (i) Star’s records, including RX-557, contain a
significant number of entries that have contradictory information; (ii) Star’s records, including
RX-557, include entries for sales of a wide variety of products other than Fittings; (iii) Star’s
records, including RX-557, include numerous entries for transactions outside the relevant
geographic market; and (iv) Star’s records, including RX-557, contain numerous entries for

transactions that occurred either before or after the conspiracy. (CCPF 1384-1423). Further, to
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the extent Star’s records can be relied upon, Star’s records indicate that it engaged in Project
Pricing less frequently in 2008 than it did in 2007. (CCPF 1415-1423). (See also CCPF 1054,
1339 (McWane observed reduced Project Pricing in the marketplace).

168. Mr. McCutcheon asked Star’s national sales manager, Mr. Minamyer, to make
sure that the sales force provided proper documentation for special pricing requests: “Q: So
you’ll continue project pricing. You’d just like to see some documentation; right? A: Yes, sir.”
(McCutcheon, Tr. 2517)

Response to Proposed Finding No. 168

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Star did not instruct its sales force to stop Project
Pricing. Star’s contemporaneous business documents demonstrate that Mr. Minamyer instructed
Star’s sales force to end Project Pricing (CCPF 972-990); that Star notified its customers that it
was ending Project Pricing (CCPF 997-1008); and Mr. McCutcheon took no action to
countermand Mr. Minamyer’s instruction to Star’s sales force to stop Project Pricing. (CCPF
989).

169. Star’s documentation procedures for special pricing requests had been in
existence long before January 2008. (McCutcheon, Tr. 2519 (“Q: And if | understood you
yesterday, you said this process of requiring documentation before Star gives a job price was in
place actually a year before. A: Yes, sir. Q: And was that a process that was essentially
something Star people were always supposed to follow? A: Yes, sir. It was our procedure for at
least ten years prior. Q: All right. So this was not a change in your procedure at all, was it? A:
The change--it was not a change in the procedure. It was a change in monitoring it and
managing it.”).).

Response to Proposed Finding No. 169

The proposed finding is incomplete and therefore misleading. Prior to January 2008, Mr.
Minamyer had delegated the authority to approve special Project Pricing to the division
managers but in January 2008, Mr. Minamyer assumed responsibility for approving all Project

Pricing himself. (CCPF 991-995).
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170.  Star continued offering job pricing and other price concessions to its customers
throughout 2008, 2009, 2010 and up through the present. (McCutcheon, Tr. 2553-54 (“Q: “Do
you see where | am, sir? January '08 267, February of '08 300, and so forth, down to the year end
2,669?” A: “Yes, sir.” Q: “Is that data that you saw in summary form?” A: “Yes, sir. | believe |
got four years running with that information that's in the far right-hand column, that exact
information in totals.” Q: “All right. So am I right, Mr. McCutcheon, did I understand your
testimony correctly yesterday that the company had job pricing and special prices throughout
2008; right?” A: “Yes, sir.” Q: “And throughout 2009; right?” A: “Yes, sir.” Q: “And continuing
to 20107 A: “Yes, sir.” Q: “And continuing to today?” A: “Yes, sir.”); Minamyer, Tr. 3265 (Q:
“So again, in May of 2008, Star would continue to project-price under the right circumstances,
and that would be to meet competition; correct?” A: “That's correct.”), 3275 (Q: “And you were
matching lowering prices below the published multiplier frequently; correct?” A: “I believe
S0.).).

Response to Proposed Finding No. 170

The proposed finding is misleading and contradicted by the weight of the evidence. The
cited trial testimony is inconsistent with Star’s contemporaneous business records, in which
Star’s executives concluded that, through at least the third quarter of 2008, Star, as well as
McWane and Sigma, had been successful in curtailing Project Pricing. (CCPF 1340). The
exhibits to which Mr. McCutcheon referred, including RX-557, are inherently unreliable as
support for the proposed finding because, inter alia, (i) Star’s records, including RX-557, contain
a significant number of entries that have contradictory information; (ii) Star’s records, including
RX-557, include entries for sales of a wide variety of products other than Fittings; (iii) Star’s
records, including RX-557, include numerous entries for transactions outside the relevant
geographic market; and (iv) Star’s records, including RX-557, contain numerous entries for
transactions that occurred either before or after the conspiracy. (CCPF 1384-1423). Further, to
the extent Star’s records can be relied upon, Star’s records indicate that it engaged in Project
Pricing less frequently in 2008 than it did in 2007. (CCPF 1415-1423; See also CCPF 1054,
1339 (McWane observed reduced Project Pricing in the marketplace)).

171. Star did not enter into any agreement with Sigma or McWane to stop offering

price concessions to its customers. (Q: “And did you at any time have any agreement to stop
doing any of those things, any of those price concessions?” A: “No, sir.”)).
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Response to Proposed Finding No. 171

Complaint Counsel notes that the proposed finding and quoted material is not supported
by any citation to the record. The proposed finding and cited testimony are contradicted by the
weight of the evidence, which establishes that Star entered into an agreement with Sigma and
McWane to curtail Project Pricing. (See CCPF 971-1021).

172.  Star continued to offer job pricing at a rate of a couple hundred per month in
2008. (Minamyer, Tr. 3251-3252 (Q: “Do you recall getting 10 to 15 pinks a day?” A: “I recall
getting a lot of pinks routinely.” Q: “Okay. And that works out on business days to a couple
hundred a month. Is that consistent with your recollection?” A: “Yes.”) & CX 815;
McCutcheon, Tr. 2512 (Q: “That was not a fact. You did not stop pricing in -- job pricing in
2008, did you, sir?” A: “No, sir.”)).

Response to Proposed Finding No. 172

The proposed finding is misleading and inaccurate. Mr. Minamyer instructed his sales
staff that Star would stop Project Pricing after March 1, 2008 (CCPF 1002), while the cited
testimony of Mr. Minamyer relates to an email dated February 23, 2008, which was before the
effective date of Mr. Minamyer’s instruction to stop offering Project Pricing. Further, the cited
testimony of Mr. McCutcheon relates to any discounts or “pinks” anytime in 2008, which
included, inter alia, (i) discounts in sales of a wide variety of products other than Fittings; (ii)
discounts in transactions outside the relevant geographic market; and (iii) discounts in
transactions that occurred either before or after the conspiracy. (CCPF 1384-1423; see also
CCPF 1054, 1339 (McWane observed reduced Project Pricing in the marketplace)). Star’s
empirical analysis of all its pinks demonstrates that Star reduced Project Pricing in 2008. (CCPF
1410-1423).

173.  Star priced job-priced whenever it needed to get business in 2008. (Minamyer,
Tr. 3277-3278) (“Q. And you had a plan that you would try and limit job pricing, but we’ve seen

that really didn’t play out either, did it? A. Right...Q.  Okay. And Star job-priced whenever
it needed to job price in 2008 to get business, didn’t it? A. Yes.”).
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Response to Proposed Finding No. 173

The proposed finding is inaccurate and contradicted by the weight of the evidence.
Contrary to Mr. Minamyer’s trial testimony, the weight of the evidence, including
contemporaneous documents authored by Mr. Minamyer, establishes that Star curtailed Project
Pricing during 2008. (CCPF 972-1021). Further, Mr. Minamyer concluded as late as August
2008 that Star had successfully avoided Project Pricing, except in those instances in which it
believed either McWane or Sigma were “cheating.” (CCPF 1439-1450; see also CCPF 1054,
1339 (McWane observed reduced Project Pricing in the marketplace)).

174. By February 2008, Mr. Minamyer reported that he was receiving 10 to 15
requests per day for pricing below the published multipliers from his sales team (internally
referred to at Star as “pinks™). 7). (CX 815; Minamyer, Tr. 3252 (Q: “Do you recall getting 10
to 15 pinks a day?” A: “I recall getting a lot of pinks routinely.” Q: “Okay. And that works out

on business days to a couple hundred a month. Is that consistent with your recollection?” A:
“Yes.”)).

Response to Proposed Finding No. 174

The proposed finding is immaterial and misleading. Mr. Minamyer had instructed his
sales staff that Star would end Project Pricing after March 1, 2008 (CCPF 1002, 1008), but the
testimony of Mr. Minamyer’s cited in the proposed finding relates to an email, CX 0815, dated
February 23, 2008, the week before Mr. Minamyer had instructed his sales staff that Project
Pricing was to end.

175. Most of the several hundred requests per month were without documentation, but
Mr. Minamyer approved them anyway. (Minamyer, Tr. 3255).

Response to Proposed Finding No. 175

The proposed finding is contradicted by the weight of the evidence. In contemporaneous
emails, Mr. Minamyer concluded that the effort to be “very careful” on Project Pricing had been
“pretty good.” (CCPF 1340). Further, Star’s sales force submitted requests for special pricing,

and Mr. Minamyer approved the requests, for a wide variety of reasons other than Project Pricing
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to meet or beat competition with either McWane or Sigma in the relevant markets. (CCPF 1384-
1423).

176.  Star observed that its competitors were routinely offering job pricing and offering
other concessions to win business from McWane and Sigma. Minamyer, Tr. 3275 (Q. And so in
this e-mail [CX 831], if you continue in the second paragraph, you indicate that you’ve
documented the competition selling under our multipliers in almost every market with varying
strategies; correct? A. Yes...Q. Would the varying strategies refer to things other than job
prices? A. Yeah. That would include the terms and loss leaders and whatever other tricky
things they could come up with.”); Minamyer, Tr. 3255 (Q: “Okay. And this is receiving pinks
without justification; correct?” A: “That's what I'm talking about here. Yes.”)).

Response to Proposed Finding No. 176

The proposed finding is misleading and is contradicted by the weight of the evidence.
CX 831 is dated November 25, 2008, the time at which the agreement to curtail Project Pricing
was falling apart. In it Mr. Minamyer finally concluded that McWane and Sigma had begun to
engage in Project Pricing again, and that Star should begin to do so again, too. (CCPF 1457-
1459). Through August 2008, however, Star had closely monitored the pricing conduct of both
McWane and Sigma and had determined that McWane and Sigma, like Star, had curtailed
Project Pricing. (CCPF 1340). Star started to gather evidence showing that McWane and Sigma
were cheating only in the late Summer or early Fall, 2008, and this new information led Mr.
Minamyer to reach the conclusion in November 2008 that McWane and Sigma had begun to
engage in Project Pricing. (CCPF 1439-1448).

177. By late November 2008, it was clear to Mr. Minamyer that the market was not
accepting Star’s desired price increases and that Star’s competitors had continued to project price
below the published multipliers. (Minamyer, Tr. 3274 (Q: “Okay. And you had told us | guess
back in January that your plan was to stop project pricing unless you had documentation. How
did the plan work out?” A: “Well, reading different e-mails, I come out it looks like it was

working on our part but maybe not in the market. The market wasn't really accepting the
increase.”) & CX 831).
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Response to Proposed Finding No. 177

The proposed finding is misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Star’s competitors had “continued” to Project Price
throughout 2008. The proposed finding references testimony regarding an email dated
November 25, 2008, CX 0831, in which Mr. Minamyer concluded that McWane and Sigma had
increased Project Pricing and that Star should “take the gloves off” and reinstitute Project Pricing
as a strategy. (CCPF 1457-1459). Through August 2008, however, Star had closely monitored
the pricing conduct of both McWane and Sigma and had determined that McWane and Sigma,
like Star, had generally been successful in limiting Project Pricing. (CCPF 1340). Star started to
gather evidence that McWane and Sigma were Project Pricing and offering other concessions
only later, in the late Summer or early Fall of 2008 (CCPF 1439-1448), which led Mr. Minamyer
in November, 2008 to resume competition using Project Pricing set forth in the proposed finding.

178.  Mr. Minamyer testified that the Fittings market “was always very competitive.
We — we had to fight pretty hard for every order.” (Minamyer, Tr. 3277-3278)

Response to Proposed Finding No. 178

The proposed finding is misleading and contradicted by the weight of the evidence.
Complaint Counsel does not dispute that Mr. Minamyer made the statement attributed to him.
However, the cited testimony does not purport to address whether McWane, Sigma, or Star
engaged in Project Pricing or the specific time periods that Mr. Minamyer was addressing.
Further, evidence in the record shows that McWane, Sigma, and Star agreed to curtail Project
Pricing in 2008. (See CCPF 971-1021).

179. Star’s CEO, Mr. Bhutada, testified that job pricing was always the norm in the
Fittings market, including in 2008. (JX 694 (Bhutada, Dep. at 18-19)).
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Response to Proposed Finding No. 179

Complaint Counsel notes that there is no exhibit denominated “JX 694.” The proposed
finding and cited testimony are contradicted by the weight of the evidence. While Mr. Bhutada
testified at his deposition that, “to his knowledge” project pricing was “the norm,” including in
2008, contemporaneous documents from 2008 demonstrate that Mr. Minamyer concluded Star’s
efforts to curtail Project Pricing in 2008 were successful (CCPF 1340), and the amount of Project
Pricing by Star in 2008 was actually less than in 2007. (CCPF 1410-1423).

180. Mr. McCutcheon testified that, during 2008, Fittings prices were falling, and
“Every project required special pricing it seemed. It seemed like it was a -- projects were all

auctioned, all the fitting manufacturers were bidding them, and there was just no consistency to
our pricing.”)). (McCutcheon, Tr. 2568).

Response to Proposed Finding No. 180

The proposed finding and cited testimony are contradicted by the weight of the evidence.
Complaint Counsel does not dispute that Mr. McCutcheon made the statement attributed to him.
However, the evidence shows that Star’s efforts to curtail Project Pricing in 2008 were
successful (CCPF 1340), the amount of Project Pricing by Star in 2008 was actually less than in
2007 (CCPF 1410-1423), and Star’s “per pound Realization” as used in its contemporaneous
reports shows Star achieved increasing prices as 2008 progressed, reaching a high in August
2008 (CCPF 1367).

181. Mr. McCutcheon described Fittings pricing in the second half of 2008 as

“chaotic.” (McCutcheon, Tr. 2568 (Q: “And I think | heard you testify yesterday that pricing
was chaotic at this point. Did I get that right?” A: “Yes, sir.”)).

Response to Proposed Finding No. 181

The proposed finding and cited testimony are contradicted by the weight of the evidence.
Complaint Counsel does not dispute that Mr. McCutcheon made the statement attributed to him.

However, the evidence shows that Star’s efforts to curtail Project Pricing in 2008 were
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successful (CCPF 1340), and the amount of Project Pricing by Star in 2008 was actually less
than in 2007. (CCPF 1410-1423).

182. Dr. Schumann admitted that McWane, Sigma and Star all offered job price
discounts and other price concessions, including rebates, freight absorption, and credit extension,
throughout 2008. (Schumann, Tr. 4287:21-4288:1 (“yes, there was job pricing during 2008”),
4288:23-4289:1 (“I believe they did offer job pricing throughout 20087), 4290:3-13.) He also
admitted that he ignored McWane and Star spreadsheets and other documents recording each
company’s job discounts. (Schumann, Tr. 4082:3-11, 4084:16-4086:6 (“Well, I meant | didn’t
consider it”), 4086:21-4087:3 (“No, I did not”), 4090:3-9, 4091:9-23 (“No, | did not discuss
this”).)

Response to Proposed Finding No. 182

Complaint Counsel notes that, contrary to this Court’s Order, Respondent is improperly
citing the testimony of an expert for a proposition of fact. Complaint Counsel does not dispute
that Dr. Schumann made the statements quoted in the citations, but the proposed finding is
misleading and contradicted by the weight of the evidence insofar as the proposed finding
suggests that the suppliers did not curtail Project pricing during 2008. (See CCPF 1043-1047,
CCPF 1054, 1339).

The proposed finding is also misleading insofar as it suggests that Dr. Schumann ignored
all spreadsheets relating to pricing and discounting. Dr. Schumann testified that he reviewed
Star’s analysis that showed that the number of requests for project pricing was substantially
lower in 2008 than it was in 2007. (See Schumann, Tr. 3844: “Q. Are you also familiar with a
Star analysis of the number of requests for project pricing in 2007 versus 2008? A. Yes, | am.
Q. Could you tell us about that briefly. A. Just that the number of requests for project pricing in
2008 was substantially below -- or it was below the levels of 2007.”). Dr. Schumann also
testified that he “looked at a lot of spreadsheets and a lot of things like this.” (Schumann, Tr.
4085). Dr. Schumann also noted in his testimony that many documents he saw were produced

multiple times with different Bates numbers on them and that he may have reviewed the
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spreadsheets that Respondent’s Counsel was asking him about under a different Bates stamp.
(Schumann, Tr. 4085-4086).

D. McWane’s Actual Invoice Prices for Non-domestic Fittings Declined Relative to
Inflation in 2008

183. McWane’s non-domestic Fittings prices for 2008 declined relative to inflation,

because its non-domestic production costs rose by roughly { } (Tatman, Tr. 860-862,
in camera’ ('{

} ), 856, in camera, 859, incamera ( {

}1)-861, in camera’ ('{
}), CX
2416, in camera ).)

Response to Proposed Finding No. 183

The proposed finding is misleading and irrelevant. Complaint Counsel does not dispute

that McWane’s 2008 Blue Book financials (CX 2416 at 035, in camera) reflect that {

}. The proposed finding is misleading insofar as it
suggests that { }. (See CX 2416
at 043, in camera ({ }; supra Response to Proposed
Finding No. 25). The proposed finding is also misleading and irrelevant because the figures it
cites do not reflect all of McWane’s sales in the (Open Specification) Fittings market, but rather
omit Open Specification sales of domestically manufactured Fittings. (See supra Response to

Proposed Finding No. 146).
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184. During 2008, McWane’s Fittings unit continued to lose market share, failed to
solve its excessive inventory problem, was forced to shut down its Tyler South Plant, and
ultimately suffered a poor financial year. (Tatman, Tr. 562-563 (“And if you read this, 2008 was
not a good year for me. | started with hope and intention of being able to change the game and
make myself more competitive and to get my volume back, and it looks like | failed
miserably.”), 967-968 (“From a competitive environment, | went out and | tried to get volume, I
tried to get share, and | tried to change my tactics to get that, and basically | got hammered again,
I got beat up and I lost share. So this is a little bit of a cold dose of reality, is our situation is not
going to get any better in the foreseeable future. We can't keep having two plants limp along,
spending idle plant. | don't see the world converting back to domestic specs. | don't see a reason
why McWane would ever need 70,000 tons of domestic manufacturing capacity in two facilities.
And as painful as it sounds, you know, the decision here, what I'm recommending, is to have a
bunch of good people lose their jobs because | can't give them the business to support it.” ... Q:
“Okay. And what does that mean in practical terms? Did you have to shut down the facility after
this?” A: “Yeah.” Q: “And roughly how many people had to lose their jobs, sir?” A: “Sorry. A
couple hundred.”)

Response to Proposed Finding No. 184

The proposed finding is unsupported and misleading insofar as it suggests that McWane
lost Fittings market share throughout 2008. According to the DIFRA market share data (CX
0656 at 003, discussed at trial in the first passage cited in the proposed finding), McWane’s
overall Fittings market share among DIFRA members had already declined to approximately
46% by the end of 2007 (averaging 46.4% over the last four months of 2007), and it remained at
or above that level for most of 2008, until Project Pricing increased and the terms of collusion
largely fell apart after the market downturn in August 2008 (averaging 46.5% over the first nine
months of 2008). (CX 0656 at 003).

The proposed finding is misleading insofar as it suggests that McWane closed the Tyler
South plant because the Fittings business was poor. Mr. Tatman explained in his testimony that
closing Tyler South resulted in an improvement to McWane’s “fully burdened cost” because it
eliminated $7 million in idle plant costs. (Tatman, Tr. 432-434).

The proposed finding is also incorrect, misleading, and contradicted by the weight of the

evidence insofar as it states that McWane “suffered a poor financial year” in 2008. The weight
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of the evidence establishes that the Fittings business was profitable even throughout the

recession. {

} (CX 2416 at 035, in camera,; see also CCPF 17, 1343-1353
(describing McWane’s increased Fittings profits on reduced volume during 2008); CX 0622 at
005; CCPF 1702; RX-721 (2009 Waterworks Fittings Financial Statements); RX-632 (2010
Waterworks Fittings Financial Statements)).
185. In 2008, McWane’s non-domestic Fittings prices fell relative to inflation, due to
spiking raw materials costs. (Tatman, Tr. 970-971 (Q: “All right. And then price, it looks like

although you had just tried to keep pace with inflation, you're actually lagging inflation; is that
right?” A: “Yes. We went through the blue book yesterday on that.”)& RX 616).

Response to Proposed Finding No. 185

The proposed finding is misleading and irrelevant for the reasons set forth above in
Response to Proposed Finding No. 183.

186. In 2008, McWane’s Fittings unit lost market share to its competitors. (Tatman,
Tr. 971 (Q: “All right. And you say your share -- | guess your share is down at this point in
2008?” A: “And that's eight points, so that's a -- that's a lot of percent movement.”) & RX 616;
JX 644 (Tatman, Dep. at 19-20)).

Response to Proposed Finding No. 186

Complaint Counsel notes that there is no exhibit denominated “JX 644.” The proposed
finding is unsupported, incorrect and contradicted by the weight of the evidence insofar as the
proposed finding suggests that McWane’s loss of market share occurred in 2008, and in
particular that, as of September 9, 2008 (the date of the cited document RX-616), McWane had
lost eight points of Fittings market share in 2008. The cited document actually states that
McWane’s share was “Down ~8pts from 2006.” (RX-616 at 0005) (emphasis added). That
decline of market share from the 2006 level had already occurred by the beginning of 2008, and

McWane’s market share did not decline further during 2008 until Project Pricing increased 2008
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and the terms of collusion largely fell apart after the market downturn in August. (See supra
Response to Proposed Finding No. 184 (comparing McWane’s share over the last four months of
2007 with its share over the first nine months of 2008)).
187. McWane’s margins and gross profits on non-domestic Fittings declined in 2008.
(Tatman, Tr. 992-994, in camera’ (" {
}); RX 631).

Response to Proposed Finding No. 187

The proposed finding is contradicted by the weight of the evidence, which establishes
that {

}, and that {

}. (CX 2416 at 035, in camera; see also CCPF 1343-1353
(describing McWane’s increased Fittings profits on reduced volume during 2008)).

The proposed finding is also misleading because the cited evidence does not support the
conclusion that McWane’s margins for non-Domestic Fittings (i.e., Open Specification sales)
declined. {

} (Compare
CX 2416 at 035, in camera ({
1) with RX-721 at 0041-
0042, in camera ({
})). Because the
figures cited in the proposed finding do not take into account domestically manufactured

Fittings, they do not reflect the true profit margins of McWane’s entire non-Domestic (i.e., Open
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Specification) Fittings business, or the relative cost advantage that McWane enjoyed in 2008 on
certain domestically produced Fittings because costs in China were rising faster than costs in the
U.S. (See CCPF 870-877 (costs in China were rising faster than McWane’s U.S. costs)).

188. McWane closed its Tyler South Plant and laid off hundreds of workers in
November 2008. (Tatman, Tr. 967-968 (Q: “Okay. And what does that mean in practical terms?
Did you have to shut down the facility after this?” A: “Yeah.” Q: “And roughly how many
people had to lose their jobs, sir?” A: “Sorry. A couple hundred.”) & RX 616).

Response to Proposed Finding No. 188

Complaint Counsel has no specific response. (See also CCPF 10, 851; supra Response to
Proposed Finding No. 184).

189. Dr. Normann testified: “And what we see is we see a general trend--1 mean,
there’s a little bouncing around here and there, but McWane’s prices decline for essentially a
multiple-year period, which is happening before and after and also during the alleged conspiracy
period, and that to me is inconsistent, as a factual matter, with the allegations.” (Normann, Tr.
4789)

Response to Finding No. 189:

Complaint Counsel does not dispute that Dr. Normann made the statement attributed to
him, but the proposed finding and the statement of Dr. Normann cited in support are unreliable,
misleading, and contradicted by the weight of the evidence.

First, the proposed finding and Dr. Normann’s cited statement are unsupported and
unreliable, because Dr. Normann’s analysis () is based on flawed and insufficient data, (b) is
confounded by widely varied and nonsystematic lags between time of price formation and
invoicing, and (c) does not reflect sound hypothesis testing, which includes assessments of the
precision of parameter (here, price) estimates. (See CCPF 1424-1435).

Second, the proposed finding is unsupported, misleading, and contradicted by the weight
of the evidence insofar as the proposed finding suggests that McWane’s Fittings prices declined

“during the alleged conspiracy period.” Dr. Normann’s claim is contradicted by Figure 2B in his
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own report (about which Dr. Normann was testifying when he made the cited statement), and by
the weight of the contemporaneous documentary evidence, both of which establish that
{
} (Normann, Tr.
5776-5782, in camera (as corrected by Nov. 7, 2012 Joint Stipulation Regarding Trial Transcript
Errata) ({
} ; (see CCPF 1338-1383).

The balance of this Response explains why Dr. Normann’s pricing analysis is unreliable,
and demonstrates that, even taken as true, that analysis contradicts the proposed finding and in
fact supports Complaint Counsel’s allegations of conspiracy.

Dr. Normann’s data were flawed, insufficient, and unreliable. Figures 2A and 2B of Dr.

Normann’s report purport to show {

} (RX-712B (Normann Rep. at 12-13), in camera). These figures (as
well as Figures 3, 4, 9, 10, 17, 27, 28, 29, 30, and 31 of Dr. Normann’s report) rely critically on
McWane-provided invoice data, both to allocate McWane’s sales of domestically-produced
Fittings between Open Specification and Domestic-only Specification “buckets,” and to estimate
McWane’s prices for Fittings. (See, e.g., Normann, Tr. 5117-5118, 5355, 5370, 5487-5488,
5495, 5530, 5593, 5601, 5718, 5619). The data contains numerous errors, including billing
errors later acknowledged and corrected by McWane, but not accounted for by Dr. Normann,
such as where a transaction multiplier exceeds the applicable published multiplier. (See CX
2552 at 001 (Respondent admission that there is no reason other than error for a transaction
multiplier to exceed the applicable published multiplier); Normann, Tr. 5205-5210). The

McWane-provided invoice data also has omissions and inconsistencies (e.g., missing entries,
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zeros in calculated or recorded transaction prices), which Dr. Normann did not systematically
investigate, clarify, correct, or otherwise take into account, failing even to ask McWane to
explain or address the inconsistencies. (Normann, Tr. 5151-5177, 5216, 5294-5295; CCPF 1428-
1430). Instead, Dr. Normann simply dismissed the errors. (See Normann, Tr. 5174). Moreover,
the large number of known errors in McWane’s data suggests that there are many other errors in
Dr. Normann’s data that could not be readily observed. (See CX 2265-A (Schumann Rebuttal
Rep. at 15)).

These omissions and inconsistencies could have a profound impact on Dr. Normann’s
conclusions. For example, the data Dr. Normann relied on indicated that for 2008, 4.27% of
McWane’s sales of non-domestically produced Fittings were erroneously recorded at prices
above applicable published multipliers. (See CCPF 1429). But in January of 2008, the data
indicated that 21% of McWane’s sales of non-domestically produced Fittings were erroneously
recorded at prices above applicable published multipliers. (See CCPF 1430). As Dr. Schumann
testified, this January 2008 error bulge systematically and substantially biased Dr. Normann’s
findings in Figures 2A and 2B (and other Figures) — inflating his purported January 2008 prices
relative to subsequent prices and thereby biasing his findings as to the 2008 price trend in favor
of price reduction over time. (See CCPF 1430).

With respect to these invoicing errors, which were acknowledged and later corrected by
McWane (CX 2552 at 001), Dr. Normann conceded that McWane may have issued incorrect
invoices in one year and corrections in another year; that he did not match invoices and
corrections or otherwise adjust his price series to account for these situations; that the frequency
and magnitude of these incidents may vary across time periods; and that to the extent that there

were errors in one time period and corrections in another, that too would have introduced
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randomness and error into his price series. (Normann, Tr. 5145-5150). The flaws in the
McWane data, and Dr. Normann’s failure to account for those flaws, render his opinions
unreliable.

Dr. Normann’s classification of sales as Open Specification or Domestic-only

Specification was inaccurate. Dr. Normann introduced yet more randomness and error into his

price series (and other analyses) by assigning McWane Fittings sales to either Open
Specification (open spec) or Domestic-only Specification (domestic spec) “buckets.” Because
the McWane-provided invoice data for domestically-produced Fittings did not specify whether
these sales were used in Open Specification or Domestic-only Specification projects, Dr.
Normann came up with his own decision rules for “bucketing” McWane’s sales based on the
prices at which those sales were reported. (Normann, Tr. 5118, 5197-5199, 5245-5250). As Dr.
Normann agreed, it was important that this bucketing be accurate: the greater the number of
bucketing errors, the greater the potential for error and bias in Dr. Normann’s Figures.
(Normann, Tr. 5118-5119).

Dr. Normann used different decision rules for non-domestically produced (ND-
designated) and domestically produced (non-ND designated) Fittings sales. For non-
domestically produced Fittings, Dr. Normann simply treated the sale as an Open Specification
sale (although, as noted above, he included sales even where the calculated or recorded
transaction multiplier was clearly in error because it was equal to or greater than one).
(Normann, Tr. 5200-5204; CX 2552).

Dr. Normann’s decision rules for bucketing domestically produced Fittings sales were
more complicated, and even less reliable. (See RX-712A (Normann Rep. App. B). For

transactions reflecting a multiplier greater than zero and less than one, he assigned the sale to
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Open Specification or Domestic-only based on the relationship of the transaction multiplier to
the published Open Specification and Domestic-only multipliers. (See RX-712A at 094-095
(Normann Rep. App. B). Even as to this relatively straightforward aspect of his decision rules,
Dr. Normann acknowledged the possibility of bucketing error. For example, some discounted
Domestic-only sales might have been miscategorized as Open Specification sales (Normann, Tr.
5253), and some premium priced Open Specification sales might have been miscategorized as
Domestic-only sales. (Normann, Tr. 5230-5258, 5262-5263).

Further, {

} (See

Normann, Tr. 5266, 5745-5746, in camera). Extensive trial testimony (beginning at Normann,
Tr. 5198) revealed that Dr. Normann himself lacked a clear understanding as to how he carried
out this “bucketing” exercise. As described at trial, Dr. Normann began by calculating the
midpoint between the weighted average transaction prices per ton of Open Specification and
Domestic-only sales (excluding the unassignable transactions). (Normann, Tr. 5283-5285). If an
unassignable transaction had a price at or above the midpoint of its size range for the month of
sale, Dr. Normann assigned it to the Domestic-only Specification category; if it was below, he
assigned it to the Open Specification category. (Normann, Tr. 5283). This procedure is different
from the procedure described in Appendix B to Dr. Normann’s report, which he initially had
testified was accurate and complete (Normann, Tr. 5198-5199). Dr. Normann conceded at trial
that the explanation in his report was in places at odds with what he did in fact, and that the
different methods would produce different results. (Normann, Tr. 5282-5286).

Dr. Normann also acknowledged at trial that the application of his decision rules (as

described at trial) was a probabilistic exercise with the potential for error, and he agreed that he
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would have greater confidence in his bucketings the farther the reported transaction prices
departed in either direction from the calculated midpoints. (Normann, Tr. 5288-5291). Dr.
Normann did not report the number of unassignable transactions subject to this confusion of
methods and potential for error. (Normann, Tr. 5288).

{

} (Normann, Tr. 5748-5750, in camera). {

} (Normann, Tr. 5749-5753, in camera). {

} (Normann,

Tr. 5752-5757, in camera).

Dr. Normann did not ask McWane to spot-check the results of his procedures for
characterizing sales as Open Specification or Domestic-only Specification sales; he did not do
any check on his bucketing using documents outside of his McWane-provided data set; and he
did not estimate error rates or otherwise statistically test of the reliability or validity of his
bucketing methods. (Normann, Tr. 5250, 5251-5222, 5239-5240, 5254-5258, 5292-5294, 5265).

Dr. Normann improperly imputed sale prices for Fittings that had not been sold in a given

month. Not every type of Fitting was sold during any given month by any given supplier.

(Normann, Tr. 5178). In those months, there would have been no price recorded for the Fitting
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in the invoice data to use in calculating an average price. To account for this, Dr. Normann used
a technique referred to as “Last Order Carried Forward” (“LOCF”) to impute invoice prices in
months in which a supplier had no sale of a given Fitting, including Fittings in his “fixed
basket.” (Normann, Tr. 5186- 5187). He did so despite his knowledge that use of LOCF
underestimates variability and can lead to biased results. (Normann, Tr. 5188-5190). Dr.
Normann did not consider dropping from his calculations the Fittings in which a supplier had no
sale for one or a specified number of months, nor did he consider use of interpolation or trend
lines to impute prices in those months or the use of “offer” rather than invoice data. (Normann,
Tr. 5178-5187).

Dr. Normann’s data set was unsuitable for his purpose. Some sources of error — the

previously discussed miscategorization of Open Specification and Domestic-only Specification
sales, for example — were unique to Dr. Normann’s McWane-provided data. (See Normann, Tr.
5117). Other data limitations affected Sigma- and Star-provided data as well. Dr. Normann’s
market-wide data set (the Sigma- and Star-provided invoice data as well as the McWane-
provided invoice data) was unsuitable for Dr. Normann’s purpose in several key respects. First,
the invoice data did not include off-invoice price elements, and so the data set did not provide net
price information. (See CCPF 1425 (data do not reflect discounts below multiplier discounts,
freight charges paid by customers or waived by the supplier, rebates to customers, extended
terms, and cash discounts)). Rebates were one item not included in the invoice data (see CCPF
1425), and Dr. Normann acknowledged at trial that rebates were not uniform and affected
different customers’ true purchase prices differently. (Normann, Tr. 5130-5131).

Second, the data set conflated sales that were otherwise unlike and failed to identify what

was being priced in a consistent way. (Normann, Tr. 5121-5123). For example, relying on
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supplier-provided invoice data, Dr. Normann treated a sale in which the invoiced price was a
delivered price the same as a different sale in which the invoiced price was for the Fitting only
(and for which the customer incurred a separate delivery charge). (Normann, Tr. 5121-5123).
As a result of this insensitivity to variations in definitions and terms, Dr. Normann’s price
measures for any given SKU may measure different things at different times, introducing still
more randomness and error into his price series. (Normann, Tr. 5123-5128).

Finally, Dr. Normann’s invoice data does not measure what it is supposed to, i.e., it is not
a “valid measuring instrument.” (See Normann, Tr. 5088 (Dr. Normann agreed that a valid
measuring instrument “measures what we think it is measuring”). Dr. Normann’s price series
looks at price as a function of date of invoice. (Normann, Tr. 5140). But a meaningful “event
study” to assess the effect of McWane’s, Sigma’s, and Star’s conduct on price instead would
look at price as a function of the date of price formation. (See CX 2265-A (Schumann Rebuttal
Rep. at 10); Schumann, Tr. 3776, 3779, 4099). The two measures are not the same, nor is there
evidence that they are correlated. (Normann, Tr. 5145 (Dr. Normann did not seek to measure the
correlation between Fittings prices at the time of price formation and at time of
shipment/invoicing)). Dr. Normann acknowledges that lags between price formation and
shipment and invoicing of Fittings vary from days to months. (Normann, Tr. 5138-5139). Dr.
Normann did not study the distribution of lags, and does not know whether lag times are similar
for a given supplier over time or across suppliers at a given time. (See Normann, Tr. 5137-
5144). As aresult, as Dr. Schumann explained, Dr. Normann’s price series cannot help one
understand the effect on prices of McWane’s, Sigma’s, and Star’s conduct even if it were
assumed that Dr. Normann’s data and methodologies were otherwise reliable and sound. (CX

2265-A (Schumann Rebuttal Rep. at 5, 23, 45 n.62); see also CCPF 1426).
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Dr. Normann’s sampling methodology was unsound. In Figures 2A and 2B, Dr.

Normann claimed to track, separately, McWane’s, Sigma’s, and Star’s prices over time for “a
fixed basket of Fittings,” numbering only 24 in total. (Normann, Tr. 5295). This sample of
Fittings, which Dr. Normann repeatedly used (e.g., in his Figures 2, 3, 17, 27, 29, 30, and 31),
consisted of too few observations to yield findings in which one can have confidence. (See CX
2265-A (Schumann Rebuttal Rep. at 24-26); Schumann, Tr. 5855, 5862-5863; Normann, Tr.
5117-5118, 5355, 5370, 5487-5488, 5495, 5530, 5593, 5601, 5718, 5619).

Dr. Normann acknowledged that “[i]nferences from the part to the whole are justified
only when the sample is representative.” (Normann, Tr. 5085). But he also acknowledged that
he did not use any of the available statistical tests that might have enabled him to understand the
confidence with which he can draw conclusions from a sample and apply them more broadly.
(Normann, Tr. 5302, 5319). Instead, Dr. Normann, who does not hold himself out as expert in
statistical sampling (Normann, Tr. 5302), limited his tests to a non-random, non-representative,
and potentially biased sample of 18 small-sized Fittings and six medium-sized Fittings.
(Normann, Tr. 5297). Dr. Normann’s sampling methodology, his rationale, and Complaint
Counsel’s implicit critique can be found at Normann, Tr. 5295-5319 and Normann, Tr. 5727-
5728, in camera. Dr. Normann limited his tests to this “sample” despite the fact that he had
comparable data for the thousands of Fittings sold by McWane, Sigma, and Star. (Normann, Tr.
5296-5304).

Dr. Normann’s sample size and composition was the result of his choices, some of which
appear rather severe, arbitrary, and potentially biasing. For example, Dr. Normann selected a
greater number of small Fittings than medium Fittings, and testified that Fittings sold for plant

work may more often be discounted than Fittings sold for line work, and that medium-sized
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Fittings are more likely to be sold for plant work than small-sized Fittings. (Normann, Tr. 5362).
Dr. Normann did not know whether any reduction in Project Pricing would have been more
apparent had he sampled medium-sized Fittings more completely. (Normann, Tr. 5362-5363).

Another example is the fact that Dr. Normann limited his sample to Fittings (a) for which
Star had Domestic Fittings sales of more than ten tons during the period 2009 to 2011, and (b)
that he could match to corresponding McWane and Sigma Fittings. (Normann, Tr. 4921, 5303).
Dr. Normann explained that he imposed the Star Domestic-sales screen so that he would not be
hindered in his analysis of Domestic Fittings sales by the inclusion of Fittings that Star had not
sold or had sold only in small quantities. (Normann, Tr. 5305). Even as to his Domestic Fittings
analysis, the screen distorts, rather than improves, Dr. Normann’s analysis. As he
acknowledged, because he limited his sample to Fittings for which Star had domestic sales of
more than ten tons during the period 2009 to 2011, he reduced the chance that Star domestically-
produced Fittings introduced later in time would make it into his basket. (Normann, Tr. 5303-
5304). With respect to Figures 2A and 2B, which do not include any analysis of Domestic-only
Specification sales (Normann, Tr. 5305), the “Star domestic sales” screen serves no purpose.
Had Dr. Normann made the modest additional effort necessary to create a distinct price series for
open spec sales, he could have expanded his analysis to sales of hundreds of small- and medium-
sized Fittings, which Dr. Normann agrees would have “tend[ed] to lead to greater precision” of
his price estimates. (Normann, Tr. 5304-5309).

Even if the above described methodological choices were appropriate, Dr. Normann
sample size was made unnecessarily small as a result of his lack of diligence in applying it to the

products sold by McWane, Sigma, and Star. For example, {
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} (RX-712B (Normann Rep. at 65), in camera), {

(Normann, Tr. 5313-5314, in camera). {

} (See Normann, Tr. 5734-5737, 5739-5743, in camera). {

} (See Normann, Tr. 5734-5737, 5739-5743, in camera). {

} (Normann, Tr. 5744, in camera). Dr. Normann could have contacted
someone at McWane for matching assistance, but did not do that, despite acknowledging the
importance of finding matches to avoid needlessly excluding products from his sample.
(Normann, Tr. 5310, 5311). Had he been more diligent in his matching, Dr. Normann could
have roughly doubled his sample size while adhering to the methodological choices he had
made.

Dr. Normann failed to control or adjust for the effect on price of confounding variables.

In addition to the unreliability of Dr. Normann’s data and the inappropriateness of his “fixed
basket of fittings” as basis for Figures 2A and 2B (and other Figures, as previously indicated),
Dr. Normann’s findings are subject to the influence of potentially confounding variables. (See
CCPF 1433). For example, Dr. Normann did not control for changes in McWane’s (or other

suppliers’) customer mix over time, despite his awareness that customers in different regions pay
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different prices for the same products, or for size of purchases from McWane (or other suppliers)
over time. (Normann, Tr. 5131).

One price-influencing factor that Dr. Normann did consider in his opinion is the cost of
material inputs to the Fittings production process, but he did so in an unreliable, incomplete, and
misleading way. He superimposed a metal and energy costs index on his price indices in Figure
2B, (Normann, Tr. 5343), but he did not conduct any statistical exercise to determine the actual
extent to which metal and energy costs would have been expected to influence prices.
(Normann, Tr. 5343). Metals and energy account for about 30% of the costs of producing
Fittings. (Normann, Tr. 5531). Dr. Normann did not index the remaining 70% of costs of
producing Fittings in Figure 2B (or elsewhere), nor even indicate their direction of change.
(Normann, Tr. 5343-5344). Moreover, other factors might also have affected the demand
for/price of Fittings at any given time — housing starts, which plummeted during the relevant
period and which Dr. Normann knew to be substantially correlated with Fittings demand;
macroeconomic conditions, which included a recession during the period of interest to him; and
numerous other demand shifters. (Normann, Tr. 5344-5346). But Dr. Normann did not control
for these or any supply and demand shifters. (Normann, Tr. 5346; see also CCPF 1433). He
does not know whether the downward pressure from these conditions more than offset increases
in metals and energy costs. (Normann, Tr. 5344-5349). As a result, Dr. Normann had to and did
acknowledge at trial that his Report does not address the ultimate question, “holding all supply
and demand factors constant except for the presence or absence of collusion, [observed] price[s
are] consistent with collusion or inconsistent with collusion.” (Normann, Tr. 5348).

Dr. Normann failed to report any robustness-testing of his data. Dr. Normann’s Report

did not describe any robustness-testing of his data, procedures, or findings. (See CCPF 1434).
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At trial, Dr. Normann insisted that the compatibility of his Figures demonstrated the robustness
of all. (Normann, 5256-5257). That compatibility is not surprising given that Dr. Normann did
not vary his data source, his assumptions, or his procedures as he went from “test” to “test.”
(Normann, Tr. 5261 (Dr. Normann used the same database for all of his alternative scenarios);

see generally CCPF 1424-1435; Schumann, Tr. 5831-5832). {

} (See Normann, Tr. 5776-5782, in
camera (as corrected by Nov. 7, 2012 Joint Stipulation Regarding Trial Transcript Errata)).

Dr. Normann failed to test his findings for statistical significance or to calculate

surrounding confidence intervals. Dr. Normann acknowledged that his figure 2A is only an

estimate of the true values of McWane’s prices over time for the Fittings in his basket.
(Normann, Tr. 5318-5319). Nevertheless, Dr. Normann failed to measure the precision of his
estimates by calculating confidence intervals or otherwise testing the statistical significance of
his findings. (Normann, Tr. 5322, 5331; see also CCPF 1434).

Dr. Normann claimed that he did not need to create confidence intervals or otherwise test
for statistical significance because his data showed prices went down, not up as the Complaint
suggested. (Normann, Tr. 5331-5333). He seeks to explain his claim by asking the Court to
consider a hypothetical test of the proposition that people in New York weigh more than people
in California. The discussion extends from Normann, Tr. 5333-5341, and confirms that one must
examine confidence intervals or other measures of statistical significance to assess findings like

Dr. Normann’s. Authoritative economists and econometricians insist “that every serious
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estimate deserves a reliable assessment of precision.” (Normann, Tr. 5112-5113). With such an
estimate, one would be able to assess whether an estimate showing that (to use the example Dr.
Normann discussed at trial) Californians on average outweigh New Yorkers was so precise as to
exclude the possibility that in fact New Yorkers outweighed Californians. Without it, all one has
IS an estimate, and doubts about its precision based on randomness of underlying data and
methodology. The same is true of Dr. Normann’s Figures 2A and 2B (and others). Because Dr.
Normann did not make a reliable assessment of the precision of his estimates, they cannot
exclude the possibility that the true values are greatly different. (Normann, Tr. 5105 and 5107-
5108; see also CX-2265-A (Schumann Rebuttal Rep. at 25)).

Dr. Normann failed to test his findings for statistical significance or to calculate
surrounding confidence intervals, despite agreeing with Dr. Schumann and the authors of
numerous authoritative articles, portions of which were admitted into evidence, that:

“[a]n analysis is only as good as the data on which it rests,” which
should be found reliable and suitable “before implementing any
empirical test,” (Normann, Tr. 5083-5085, 5105-5107);

“[t]he inferences that may be drawn from a study depend on the
quality of the data and the design of the study. . . . [t]he data might
not address the issue of interest, might be systematically in error,
or might be difficult to interpret due to confounding,” (Normann,
Tr. 5083-5084, 5089-5090);

“[r]eliability is necessary, but not sufficient, to ensure accuracy. In
addition . . . “validity’ is needed. A valid measuring instrument
measures what it is supposed to,” (Normann, Tr. 5083-5084, 5087-
5088);

“[s]tatistical data is subject to sampling errors, biases, and
changing definitions which have to be understood,” (Normann, Tr.
5105, 5107 (where “bias” is “a systematic tendency for an estimate
to be too high or too low” Normann, Tr. 5102));

“Iw]hen a sample is used to estimate a numerical characteristic of
the population, the estimate is likely to differ from the population
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value because the sample is not a perfect microcosm of the whole,”
(Normann, Tr. 5083-5084, 5101);

in the “use of sample data to characterize a population . . .
[i]nferences from the part to the whole are justified only when the
sample is representative,” (Normann, Tr. 5083-5084, 5085 (where
“population” means “the items that you’re interested in learning
about” Normann, Tr. 5100-5101));

correlation studies can be confounded by insufficient or
inaccurately measured data or a model that “is specified wrongly
because of the omission of a variable or variables that are related to
the variable of interest,” (Normann, Tr. 5083, 5104-5105);

“[w]hen assessing the impact of random error, a statistician might
consider the following topics: Estimation . ... How good is this
estimate? Precision can be expressed using the “‘standard error’ or
a confidence interval,” (Normann, Tr. 5096) and that “[i]t is a basic
principle of sound econometrics that every serious estimate
deserves a reliable assessment of precision,” (Normann, Tr. 5113);
and

“supposing that a significance test fails to reject the null
hypothesis, [t]he confidence interval may prevent the mistake of
thinking” that alternative hypotheses have been disproved,”
(Normann, Tr. 5083-5084, 5098), because “[t]he confidence
interval can be considered as simply the set of acceptable
hypotheses. It reflects one’s confidence in the estimation process
of the population’s value. Therefore, any hypothesis that lies
outside the confidence interval may be judged implausible.”
(Normann, Tr. 5105, 5107-5108; see generally Normann, Tr.
5083-5108).

Dr. Normann agrees with these statements and propositions, and yet his “hypothesis testing”
ignores and at times flouts each of these basic and generally accepted precepts of sound
economic research and analysis. (See CCPF 1433-1434).

Dr. Normann’s Figure 2B actually shows that prices went up during the conspiracy

period. Even setting aside all of the disqualifying flaws in Dr. Normann’s price series, the
proposed finding is unsupported, misleading, and contradicted by the weight of the evidence

because, among other things, {
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} (Normann, Tr. 5765-5782, in camera (as
corrected by Nov. 7, 2012 Joint Stipulation Regarding Trial Transcript Errata)). This directly
contradicts Dr. Normann’s testimony as quoted in the proposed finding.

Dr. Normann claimed at trial that {

} (Normann, Tr. 5766, in camera). {

} (Normann, Tr. 5763, in camera). { }

(Normann, Tr. 5766, in camera). {

} (Normann, Tr. 5761-5762, in
camera). Based on the numbers reflected in his Figure 2B, Dr. Normann concluded that the
pricing evidence he had adduced was inconsistent with conspiracy. (Normann, Tr. 4747-4748).
He expressed the view that price increases and increasing price parallelism during the conspiracy
period, followed by a decline in prices in the post-conspiracy period, would have been consistent
with conspiracy. (Normann, Tr. 4747-4748).

{
} (Normann, Tr. 5767-5771, 5775-5776, in camera).
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} (Normann, Tr. 5769-5770, in camera (emphasis added)). {

(Normann, Tr. 5770-5771, in camera), {

} (Normann, Tr. 5771, in camera). {
} (Normann, Tr.

5775-5776, in camera).

{

} (Normann, Tr. 5763-5764, in
camera). Dr. Normann was aware that the 2008 agreement among McWane, Sigma, and Star
was alleged to have been initiated in January and February of 2008 and to have been falling apart
by October and November of that same year. (Normann, Tr. 5351; see also Schumann, Tr.
4068). Moreover, Dr. Normann acknowledged that if an agreement had been entered into in
January, one would not have expected to see a January (“immediate”) price effect in his Figure.
(Normann, Tr. 5352). Dr. Normann’s failure to report price changes for the actual period during
which price effects of the conspiracy might have been expected to be manifest, February 2008 to
October 2008, is inexplicable and renders his opinion and the proposed finding based thereon

further unreliable and misleading.
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} (see Normann, Tr. 5765-

5767, in camera), {

(See Normann, Tr. 5765-5782, in camera (as corrected by Nov. 7, 2012 Joint Stipulation

Regarding Trial Transcript Errata)). {

} (Normann, Tr. 5776-5782, in camera (as corrected by Nov. 7, 2012 Joint Stipulation
Regarding Trial Transcript Errata)).

Further, Dr. Normann’s Figure 2B, shows {

} (RX-712B (Normann Rep. at 13 fig.
2B), in camera), satisfying the second of Dr. Normann’s stated characteristics of pricing

behavior that is consistent with conspiracy. (See Normann, Tr. 4737). {

} (RX-712B (Normann
Rep. at 13 fig. 2B), in camera). Accordingly, the pricing evidence presented by Dr. Normann for
the period of actual relevance meets all of his criteria for being consistent with conspiracy.
190. Dr. Normann testified '{

} (Normann, Tr.
5021 in camera)

Response to Proposed Finding No. 190

The proposed finding is misleading. Complaint Counsel does not dispute that Dr.

Normann made the quoted statement, but Dr. Normann lacked a reasonable basis for the
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statement, which is unreliable and misleading. The proposed finding is misleading insofar as Dr.
Normann relies on Figure 3 of his report to make this statement. (See Normann, Tr. 5019-5021,
in camera). {

} (RX-712B (Normann

Rep. at 14-15), in camera; see supra Response to Proposed Finding No. 189 {

H-A

} To do this, Dr. Normann created decision
rules, which are described in Appendix B of his report, were modified by him in practice, and
inject substantial uncertainty and unreliability into his conclusions. (Normann, Tr. 5335-5356;

see supra Response to Proposed Finding No. 189 ({

).

Figure 3 is also unreliable because it did not control for any differences in supply or
demand for Open Specification and Domestic Fittings. (Normann, Tr. 5360). Dr. Normann
simply assumed that the Open Specification market and the Domestic Fittings market are subject
to similar underlying forces. (Normann, Tr. 5360-5361). In effect, Dr. Normann uses Domestic

Fittings prices “as a control for a host of variables that would otherwise confound [his] study of
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open spec prices.” (Normann, Tr. 5339-5360). However, Dr. Normann acknowledged that the
relative demand for Open Specification and Domestic Fittings has changed over time.
(Normann, Tr. 5360).

Figure 3 is also unreliable because it uses only about a dozen observations in each of his
three time periods. Dr. Normann claimed to be familiar with the research literature on how many
observations one needs to draw valid conclusions from data, and acknowledged that his number
of observations was low: “certainly — it would be considered a small sample size.” (Normann,
Tr. 5363-5364).

Finally, Figure 3 is unreliable because Dr. Normann did not control for the impact on
prices of potential confounding variables, such as differential impacts of cost changes.
(Normann, Tr. 5365-5366). {

} (Normann, Tr. 5366, 5667-5668, in camera). {

} (Normann, Tr. 5668, in camera). Dr. Normann did not calculate slopes
for any other periods. (Normann, Tr. 5365). In fact, his “slopes” do not reflect coherent price
movements, but rather are a sort of averaging out of a variety of slopes within each time period.
(Normann, Tr. 5366-5367).

To the extent Figure 3 is reliable, it supports the allegations in the Complaint. Dr.
Normann concluded in his Report that if the allegations of the Complaint were true, he would
expect in Figure 3 to see a downward slope to his ratio of open spec to domestic prices following
the putative collusion period. {

} (Normann, Tr. 5361, 5664-5667, in camera). For

small Fittings, there is a downward slope as well. (Normann, Tr. 5364 (acknowledging that the
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price of imported Fittings fell relative to domestic in the post-conspiracy period); see also RX-

712B (Normann Rep. at 15), in camera ({

D).

V. There Is No Evidence of Advance Price Discussions or Agreements

A. Complaint Counsel and Dr. Schumann Concede That There is No Direct Evidence
of Advance Price Discussions or Agreements

191. Complaint Counsel concedes that it lacks evidence “that McWane directly
communicated its prices to any other DIWF manufacturer or supplier in advance of
communicating them to its customers or potential customers.” (See CRFA No. 19).

Response to Proposed Finding No. 191

The proposed finding is unsupported, vague, and misleading. As noted in Complaint
Counsel’s specific objection to the cited RFA, the terms “directly communicated,” “prices” and
“in advance of” as vague and ambiguous. The proposed finding is misleading and immaterial
because direct communication of specific prices is not necessary for McWane to have agreed to
raise multipliers in exchange for Sigma and Star’s curtailment of Project Pricing and submission
of DIFRA data. The proposed finding is also misleading because McWane communicated its
pricing actions to the industry, including its competitors, before the effective date of the pricing
actions, and in some cases before it even announced its pricing actions. (See, e.g., CCPF 548,
932, 1182; Tatman, Tr. 325).

The proposed finding is also misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that Sigma, Star, and McWane did not communicate
with each other from 2007 to 2011, or that Star did not convince Sigma to take a list price
increase. (See CCPF 700-827, 1029-1040). The evidence also demonstrates that, at times,
Fittings suppliers transmit price announcements directly to their competitors at the same time as

transmitting those announcements to their customers. (See CCPF 673).
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192. Complaint Counsel’s expert, Dr. Laurence Schumann, conceded that there were
no express agreements or meetings between McWane, Sigma, and Star to fix prices. (Schumann,
Tr. 3847 “No . . . | don't happen to believe that the parties, as I said in my deposition, they met in
some smoke-filled room and hammered out some sort of an agreement on who would charge
what for what or who would win what bid.”), 4171-4173 (“And as | said, there was no meeting
in a smoke-filled room, at least not that I'm aware of. . . . “I have not found anything to suggest
that executives at Sigma and Star and McWane met in a specific place and had a meeting to
hammer out some sort of agreement.”); Schumann, Tr. 4265 (“Q. Dr. Schumann, I'll be very
clear about this. There is no document that Mr. Pais wrote in January of 2008 that talks about
being of one mind with McWane on further price increases later in 2008, is there, sir? A. 1
would say literally that is true.”).

Response to Proposed Finding No. 192

The proposed finding is incorrect, incomplete, and misleading insofar as it suggests that
Dr. Schumann conceded that there was no agreement between McWane, Sigma, and Star to fix
prices. In citing Dr. Schumann, the proposed finding omits the further testimony of Dr.
Schumann on page 3847 of the transcript: “But | do think they put into place practices and that
would facilitate coming to an agreement, coming to a mutual understanding that would result in
higher prices.” (Schumann, Tr. 3847). Dr. Schumann also testified repeatedly that in his opinion
the Fittings market was susceptible to collusion and that McWane, Sigma, and Star took
advantage of these market factors and communicated so as to facilitate an increase in prices.
(CX 2260-A (Schumann Rep. at 7-8, 38, 55-56); Schumann, Tr. 3770, 3842; See also CCPF 651-
665). Dr. Schumann also testified specifically about how direct and indirect communication
supports reaching a mutual understanding. (Schumann, Tr. 3805-3808).

B. Star and Sigma learned about McWane’s 2008 multiplier adjustments from their
own customers after the fact

193. Sigma and Star learned about McWane’s pricing changes only after the fact, and
from their own customers. (Rybacki, Tr. 3559-3560 (“I get my information from the customer. |
don't get it from a piece of paper written by a competitor. I get it from my customers.”);
Minamyer, Tr. 3148 (Q: “When you were at Star, when you were the national sales manager,
how would you learn if one of your competitors had changed its pricing?” A: “We would ask the
customers.”); Pais, Tr. 2049-2050 (Q: “All right. Now -- and | think I heard you, but you tell me,
sir, that you typically would find out the prices of what another company had announced in the
market from customers after they were announced,; is that right, sir?” A: “Always.”), 2058-2060
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(Q: *“And did somebody send them directly to you, sir?” A: “It's pretty customary, whenever a
competitor sends a letter, the customers would provide a copy to us and then someone would
send it to a team through electronic --*)).

Response to Proposed Finding No. 193

The proposed finding is inaccurate, vague, and misleading. The cited testimony
describes various ways in which Sigma and Star gathered competitive intelligence, which
included reading pricing letters of their competitors. (See also CCPF 670-678, 684-685, 686-
698). The cited testimony does not support the proposed finding that Sigma and Star learned
about McWane pricing changes “only after the fact.” Sigma and Star had numerous unexplained
communications between themselves and with McWane prior to McWane’s price
announcements in January 2008 and June 2008. (See, e.g., CCPF 700-841, 1030). The proposed
finding is also misleading and vague insofar as “after the fact” suggests that Sigma and Star
learned about McWane’s 2008 price increases only after they went into effect. (See supra
Response to Proposed Finding No. 123).

194.  Star did not receive any advance notice of McWane’s multiplier changes.
(McCutcheon, Tr. 2511 (Q: “And that's because Star Pipe had no advanced knowledge of what
those prices were, did it, sir?” A: “No, sir.”).).

Response to Proposed Finding No. 194

The proposed finding is misleading and contradicted by the weight of the evidence. The
proposed finding is misleading insofar as it suggests that Star did not learn about McWane’s
price increases prior to their effective date. For example, upon receiving McWane’s January 11,
2008, letter, Star knew that (i) McWane would announce new multipliers in the near future, (ii)
the increase would be 10% to 12% above the current prevailing multiplier levels, (iii) McWane
would sell only at the published multiplier, and (iv) the new multiplier would be effective
February 18, 2008. (CCPF 932). Therefore, Star understood that the January 11, 2008 letter was

an invitation, which Star accepted, to increase its multiplier by the amount that McWane
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announced in exchange for curtailing Project Pricing. (CCPF 971-996). Upon receiving
McWane’s January 18, 2008, letters, Star knew what price increases McWane would put into
effect on February 18, 2008, and Star matched those price increases on February 6, 2008, in
advance of their effective date. (CCPF 1008).

The proposed finding is also misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane, Sigma, and Star did not communicate
about pricing changes in advance of the announcement of such changes. Sigma and Star had
numerous unexplained communications between themselves and with McWane prior to
McWane’s price announcements in January 2008 and June 2008. (See, e.g., CCPF 700-841,
1030).

195. Sigma learned about McWane’s and Star’s pricing decisions only after the fact,
and from its own customers. Pais, Tr. 2049-2050 (Q. All right. Now — and I think I heard you,
but you tell me, sir, that you typically would find out the prices of what another company had
announced in the market from customers after they were announced; is that right, sir? A.
Always.”).)

Response to Proposed Finding No. 195

The proposed finding is vague, misleading, and contradicted by the weight of the
evidence. It is not clear whether the proposed finding and cited testimony refer to list prices,
published multipliers, or Project Prices. The cited testimony also merely affirms that one way
Sigma gained competitive intelligence was from its customers and does not exclude the
possibility of other communications. The proposed finding is misleading and contradicted by the
weight of the evidence insofar as the proposed finding suggests that McWane, Sigma, and Star
did not communicate about pricing changes in advance of the announcement of such changes.
Sigma and Star had numerous unexplained communications between themselves and with
McWane prior to McWane’s price announcements in January 2008 and June 2008. (See, e.g.,

CCPF 700-841, 1030). The proposed finding is also misleading insofar as “after the fact”
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suggests that Sigma and Star learned about McWane’s 2008 price increases after the adjustments
went into effect. (See supra Response to Proposed Finding No. 123).

196. Mr. Rybacki testified that Sigma learns about what its competitors are charging
for Fittings “[t]hrough the marketplace, through my salespeople, through my regional managers

and through my customers.” (Rybacki, Tr. 1108).

Response to Proposed Finding No. 196

The proposed finding is misleading, vague, and immaterial. It is not clear whether the
cited testimony refers to list prices, published multipliers, or Project Prices. The cited testimony
also merely affirms some of the ways in which Sigma gained competitive intelligence and does
not exclude the possibility of other communications. The proposed finding is misleading and
contradicted by the weight of the evidence insofar as the proposed finding suggests that
McWane, Sigma, and Star did not communicate about pricing changes in advance of the
announcement of such changes. Sigma and Star had numerous unexplained communications
between themselves and with McWane prior to McWane’s price announcements in January 2008
and June 2008. (See, e.g., CCPF 700-841, 1030). The proposed finding is also misleading
insofar as it suggests that Sigma and Star learned about McWane’s 2008 price increases after the
adjustments went into effect. (See supra Response to Proposed Finding No. 123).

197. McWane learned about Sigma’s and Star’s pricing decisions only after the fact,
and from its own customers. (Tatman, Tr. 306 (Q: “From time to time, sir, when your
competitors announce a price action through a letter, do you get copies of those letters?” A: “We

do. And it usually comes through a customer. And sometimes we pick them up in a day.
Sometimes it's two weeks till we know what's going on.”)).

Response to Proposed Finding No. 197

The proposed finding is misleading, vague, and contradicted by the weight of the
evidence. It is not clear whether the proposed finding and cited testimony, in using the terms
“pricing decisions” and “price action,” refer to list (catalog) prices, published multipliers, or

Project Prices. The proposed finding is incorrect and misleading insofar as it suggests that
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McWane learned about Star’s and Sigma’s pricing decisions only after those pricing decisions
became effective. The weight of the evidence establishes that Fittings suppliers generally
announced price increases in advance of their effective date, typically four weeks in advance
(see, e.g., CCPF 548; Tatman, Tr. 325), and that the competing Fittings suppliers routinely
received each other’s price increase letters well before the announced price decisions became
effective. (See CCPF 670-675). Moreover, the evidence establishes that the Fittings suppliers
depended on one another to actually implement and sustain price increases. (See CCPF 668).

The proposed finding is also misleading and contradicted by the weight of the evidence
insofar as the proposed finding suggests that McWane, Sigma, and Star did not communicate
about pricing changes in advance of the announcement of such changes. Sigma and Star had
numerous unexplained communications between themselves and with McWane prior to
McWane’s price announcements in January 2008 and June 2008. (See, e.g., CCPF 700-841,
1030).

V1. The Trial Record Contains Dozens of Sworn Denials of Any Advance Price Discussions
or Agreements

A. McWane Denied Advance Price Discussions or Agreements

198. McWane’s Vice President and General Manager, Rick Tatman, testified at trial
that he priced independently at all times, and did not discuss his January or June 2008 multipliers
(or his April 2009 list prices or his June 2010 multipliers) with anyone from Star or Sigma.
(Tatman, Tr. 978). Instead, McWane decided those prices independently and internally and
issued them on its own. (Tatman, Tr. 363-364 (“Q. You never spoke to your competitors? A.
I've never had a pricing discussion with a competitor. Q. You've never once talked a competitor
about their prices or your prices in the marketplace; is that your testimony? A. | said I've never
had a pricing discussion with a competitor.”).)

Response to Proposed Finding No. 198

Complaint Counsel does not dispute that at trial Mr. Tatman made the self-serving
denials attributed to him. However, the proposed finding and cited testimony are contradicted by

the weight of the evidence contemporaneous with the events at issue insofar as the proposed
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finding and cited testimony suggest that McWane priced its Fittings independently at all times,
and did not communicate regarding the January 2008 multiplier announcements, June 2008
multiplier announcements, April 2009 list prices, or June 2010 price increases with anyone from
Star or Sigma.

Consistent with testimony from Star and Sigma, Mr. Tatman testified that McWane
considers competitor price announcements when setting its own prices. (See CCPF 674; Tatman,
Tr. 287-290; CX 2483 (Tatman, IHT at 43-44)). Phone records demonstrate that {

}. (See CCPF 715 ({

1), 739-742, 760, 784). Mr. Tatman
admitted at trial that there is no situation under which this would have been an appropriate
contact with competitors under McWane’s policies and protocols. (See CCPF 826-827).

More broadly, the weight of the evidence establishes that there were extensive
communications among the Fittings suppliers from 2007 through 2011. (See CCPF 700-827). In
particular, the evidence establishes that the suppliers agreed, coordinated, and communicated
with one another through customer letters and/or direct communications regarding each of the
price announcements listed in the proposed finding. (See CCPF 931-1021 (January 2008); CCPF
1156-1259 (June 2008); CCPF 1491-1553 (April 2009); CCPF 1554-1571 (June 2010)).

199. Mr. Tatman testified that he never had any advance price discussions with anyone

at Sigma or Star and that McWane never entered into any agreement with Sigma or Star to fix
prices. (Tatman, Tr. 924 (“No.”), 1005-1006, in camera' ('{

}), 978 (Q: “All right. And do you take that, the fruits
of your labor, and did you give it to Star and Sigma in advance?” A: “No.” Q: “Made an
independent decision, sir?” A: “Independent decision.”).).
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Response to Proposed Finding No. 199

Complaint Counsel does not dispute that at trial Mr. Tatman made the self-serving
denials attributed to him. However, the proposed finding and cited testimony are contradicted by
the weight of the evidence contemporaneous with the events at issue insofar as the proposed
finding and cited testimony suggest that Mr. Tatman never had any pricing discussions with
anyone at Sigma. Also, the proposed finding and cited testimony are contradicted by the weight
of the evidence insofar as they suggest that McWane never entered into any agreement regarding
price. (See CCPF 907-1071). The weight of the evidence establishes that there were extensive
communications among the Fittings suppliers at key pricing decision points from 2007 through
2011. (See CCPF 1030, 700-827). In particular, the evidence establishes that the suppliers
agreed, coordinated, and communicated with one another through customer letters and/or direct
communications in advance of and regarding implementation of pricing changes in at least
January 2008, June 2008, April 2009, and June 2010. (See CCPF 931-1021 (January 2008);
CCPF 1156-1259 (June 2008); CCPF 1491-1553 (April 2009); CCPF 1554-1571 (June 2010)).

200. Mr. Tatman testified that he “always” made “independent decisions” on list

prices, multipliers, rebates, job pricing, other price concessions, and “never” discussed prices
with his competitors. (Tatman, Tr. 978, 1005-1006.)

Response to Proposed Finding No. 200

Complaint Counsel notes that Mr. Tatman did not use the word “never,” as attributed to
him in the proposed finding, on any of the cited pages. Otherwise, Complaint Counsel does not
dispute that at trial Mr. Tatman made the self-serving denials attributed to him. However, the
proposed finding and cited testimony are contradicted by the weight of the evidence
contemporaneous with the events at issue insofar as the proposed finding and cited testimony
suggest that McWane always made independent pricing decisions and never discussed pricing

with its competitors. The weight of the evidence establishes that there were extensive
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communications among the Fittings suppliers at key pricing decision points from 2007 through
2011. (See CCPF 1030, 700-827). In particular, the evidence establishes that the suppliers
agreed, coordinated, and communicated with one another through customer letters and/or direct
communications in advance of and regarding implementation of pricing changes in at least
January 2008, June 2008, April 2009, and June 2010. (See CCPF 931-1021 (January 2008);
CCPF 1156-1259 (June 2008); CCPF 1491-1553 (April 2009); CCPF 1554-1571 (June 2010)).
B. Sigma Denied Advance Price Discussions or Agreements

201. Sigma’s Vice President of Sales, Larry Rybacki, likewise testified that he “never”
discussed Fittings prices or reached an agreement of any kind with anyone at McWane, including
Mr. Tatman, Mr. Jansen, Mr. Frank, or Mr. Page. (Rybacki, Tr. 3649-3651, in camera'
(¢ ), 3659 “No, I did not.”), 3682-3683 (“Never.” ...
“No.” ... “No.” “No.” ... “No0.”),1115-1116 (Q: Did you speak to anybody at McWane about
that?” A: “No.”).)

Response to Proposed Finding No. 201

Complaint Counsel does not dispute that at trial Mr. Rybacki made the self-serving
denials attributed to him, but the proposed finding and cited testimony are misleading and
contradicted by the weight of the evidence contemporaneous with the events at issue insofar as
the proposed finding and cited testimony suggest that Mr. Rybacki never discussed Fittings
prices or reached an agreement of any kind with anyone at McWane. The weight of the evidence
establishes that there were extensive communications among the Fittings suppliers at key pricing
decision points from 2007 through 2011. (See CCPF 1030, 700-827). In particular, the evidence
establishes that the suppliers agreed, coordinated, and communicated with one another through
customer letters and/or direct communications in advance of and regarding implementation of
pricing changes in at least January 2008, June 2008, April 2009, and June 2010. (See CCPF 931-
1021 (January 2008); CCPF 1156-1259 (June 2008); CCPF 1491-1553 (April 2009); CCPF

1554-1571 (June 2010)).
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202. Mr. Rybacki denied entering into any agreement with McWane to stop or reduce
job pricing. (Rybacki, Tr. 3661, in camera' ('{ ).

Response to Proposed Finding No. 202

Complaint Counsel does not dispute that at trial Mr. Rybacki made the self-serving denial
attributed to him. However, the proposed finding and cited testimony are contradicted by the
weight of the evidence, including contemporaneous documents, which establishes that McWane,
Sigma, and Star communicated with one another through customer letters and/or direct
communications pursuant to which McWane agreed, as contemplated by the Tatman Plan, to
raise published Fittings prices in “stepped or staged” increments in exchange for Sigma’s and
Star’s agreement to curtail Project Pricing. (CCPF 930-1071).

203. Mr. Rybacki testified that he never discussed Fittings prices with anyone at
McWane, inclu ing Mr. Tatman, Mr. Jansen, Mr. Frank or Mr. Page. (Rybacki, Tr. 3649-3651,
in camera’ ('{ ), 3659 “No, I did not.”), 3682-3683

(“Never.” ... “No.” ... “No.” “No.” ... “No.”).

Response to Proposed Finding No. 203

Complaint Counsel does not dispute that at trial Mr. Rybacki made the self-serving
denials attributed to him. However, the proposed finding and cited testimony are contradicted by
the weight of the evidence, including contemporaneous documents, which establishes that there
were extensive communications among the Fittings suppliers at key pricing decision points from
2007 through 2011. (See CCPF 1030, 700-827). In particular, phone records demonstrate that
{ }. (See CCPF
715 ({ 1, 739-742, 760, 784).

204.  Mr. Rybacki of Sigma had no price related discussions with McWane before
making any of the price decisions for Sigma. (Rybacki, Tr. 3683-3684 (“Q: And did you ever
discuss and agree upon fittings prices with Mr. Page?  A: “No. Q: And what about Jerry
Jansen? Did you discuss and agree upon fittings prices with Mr. Jansen? A: No. Q: “But
at no time did you call anyone at McWane and say, ‘Hey, we're going to stop job pricing in

Florida or California or anywhere else,” did you, sir? A: Never did.... Q: Mr. Rybacki, at some
point in here did you call up someone at McWane and say, ‘Hey, guys, let's call the dogs off, let's
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just all stop all this kind of crazy job pricing and let's raise prices together?” A: Never....Q: Did
you -- sometime around June 10, 2010, did you ever discuss this letter or Sigma's idea with
anyone at McWane, sir? A: Never discussed it with McWane. Q: Did you have any
communications at all with anyone at McWane in June of 2010 about pricing? A: Absolutely
not.”); (Rybacki, Tr. 3716-3722, 3693 (Q: “Did you ever call anyone at McWane and discuss
that with them?” A: “No.”), 3708 (Q: “Did you discuss it with anybody at McWane, sir? A:
“Never.”).).

Response to Proposed Finding No. 204

The proposed finding is misleading and contradicted by the weight of the evidence. The
weight of the evidence establishes that there were extensive communications among the Fittings
suppliers at key pricing decision points from 2007 through 2011. (See CCPF 1030, 700-827). In
particular, phone records demonstrate that {

}. (See CCPF 715 ({
1), 739-742, 760, 784).

205.  Mr. Rybacki denied receiving any advance knowledge regarding McWane’s
prices. (Rybacki, Tr. 3683 (Q: “Now, the fact is, Mr. Rybacki, that you did not have advanced
!flr\lj?)\{\’l’l)?;jge of any decision that McWane was making with regard to its prices, did you, sir?” A:

Response to Proposed Finding No. 205

Complaint Counsel does not dispute that at trial Mr. Rybacki made the self-serving denial
attributed to him. However, the proposed finding and cited testimony are misleading and
contradicted by the weight of the evidence insofar as the proposed finding and cited testimony
suggest that Mr. Rybacki did not receive advance knowledge regarding McWane’s prices. The
weight of the evidence, including contemporaneous documents, establishes that there were
extensive communications among the Fittings suppliers at key pricing decision points from 2007
through 2011. (See CCPF 1030, 700-827). In particular, phone records demonstrate that {

}. (See CCPF 715 ({

}), 739-742, 760, 784).
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The proposed finding is also misleading insofar as it suggests that McWane learned about
Star’s and Sigma’s pricing decisions only after those pricing decisions became effective. The
weight of the evidence establishes that Fittings suppliers generally announced price increases in
advance of their effective date, typically four weeks in advance (see, e.g., CCPF 548; Tatman,
Tr. 325), and that the competing Fittings suppliers routinely received each other’s price increase
letters well before the announced price decisions became effective. (See CCPF 670-675).
Moreover, the evidence establishes that the Fittings suppliers depended on one another to
actually implement and sustain price increases. (See CCPF 668).

Further, the proposed finding is misleading insofar as it suggests that McWane, Sigma,
and Star needed advance knowledge of specific prices to have agreed, coordinated, and
communicated with one another through customer letters and/or direct communications in
advance of and regarding implementation of pricing changes in at least January 2008, June 2008,
April 2009, and June 2010. (See CCPF 931-1021 (January 2008), CCPF 1156-1259 (June 2008),
CCPF 1491-1553 (April 2009); CCPF 1554-1571 (June 2010)).

206. Mr. Rybacki testified that Sigma’s prices and McWane’s prices “are never really
the same” because of all of the pricing variables that exist, including rebates. (Rybacki, Tr. 3576
(Q: “Was it Sigma's intent to also go up the same amount?” A: “That's a hard question because
our prices are not the same. | mean, their rebates are different than ours. Their terms are different

than ours. So when you say "the same," our prices are really never the same. But | wanted to go
up and I wanted to be consistent.”)).

Response to Proposed Finding No. 206

Complaint Counsel does not dispute that at trial Mr. Rybacki made the self-serving
statements attributed to him. However, the proposed finding and cited testimony are misleading
and contradicted by the weight of the evidence contemporaneous with the events at issue insofar
as proposed finding and cited testimony suggest that Fittings suppliers do not follow each other’s

published prices, or that Project Pricing and other pricing terms are interchangeable aspects of
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Fittings pricing and of equal or comparable competitive significance. Fittings suppliers routinely
match each other’s published prices, without regard to rebates and other payment terms. (CCPF
667-668). Secondary price terms such as rebates, payment terms, and freight terms are less
significant than Project Pricing in day-to-day competition for Fittings business, and a reduction
in Project Pricing in and of itself tends to lead to higher and more stable prices. (See CCPF 549-
561; see also supra Response to Finding Nos. 103, 108).

207. Mr. Brakefield denied entering into any agreement with McWane to fix prices.
(Brakefield, Tr. 1333-1334 (“No, sir.”), 1337 (“No, sir.” ... “No, sir.”).).

Response to Proposed Finding No. 207

Complaint Counsel does not dispute that at trial Mr. Brakefield made the self-serving
denials attributed to him. However, the proposed finding and cited testimony are misleading and
contradicted by the weight of the evidence insofar as the proposed finding and cited testimony
suggest that Sigma never discussed Fittings prices or reached an agreement of any kind with
anyone at McWane or Star. The weight of the evidence, including contemporaneous documents,
establishes that there were extensive communications among the Fittings suppliers at key pricing
decision points from 2007 through 2011. (See CCPF 1030, 700-827). In particular, the evidence
establishes that the suppliers agreed, coordinated, and communicated with one another through
customer letters and/or direct communications in advance of and regarding implementation of
pricing changes in at least January 2008, June 2008, April 2009, and June 2010. (See CCPF 931-
1021 (January 2008), CCPF 1156-1259 (June 2008), CCPF 1491-1553 (April 2009), CCPF
1554-1571 (June 2010)).

208. Victor Pais, Sigma’s President and CEO, testified repeatedly that he “absolutely”
“never” had any pricing discussions with anyone from McWane. (Pais, Tr. 2028 (“No, I did

not.”), 2035 (“No, we didn’t.”), 2080 (“No. Never.”), 2102 (“Not at all.”), 2130-2131 (“No.” ...
L‘None.”).)
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Response to Proposed Finding No. 208

The proposed finding is vague, misleading, and contradicted by the weight of the
evidence. The term “pricing discussions” is vague and overbroad. Mr. Pais had numerous
conversations and meetings with Mr. Page, McWane’s CEQO, and traveled to meet with Mr.
McCullough and Mr. Page in April and May of 2009 when Sigma was attempting to resist
McWane’s restructured price list. (See CCPF 828-841, 1510, 1520-1524). Meetings between
Mr. Pais and Mr. Page occurred at points in time at which McWane was making key pricing
policy decisions, including on December 3, 2007 (as Sigma awaited McWane’s response to
Sigma’s announced list price increase) (CCPF 886-887); May 7, 2008 (as Sigma again awaited
McWane’s response to Sigma’s “big bold move” price increase announcement) (CCPF 797,
1157-1167); June 12, 2008 (as Sigma continued to await McWane’s price announcement, which
was being deferred pending receipt of DIFRA data) (CCPF 798, 1229-1230); and May 1, 2009
(as Sigma was desperately seeking a “stay of execution” with respect to McWane’s announced
Fittings price restructuring) (CCPF 803, 1510, 1522). In addition, Sigma documents and
testimony confirm that the Fittings market and Fittings pricing were topics of discussion between
Mr. Pais and Mr. Page. (See, e.g., CCPF 837-838 (describing Pais email recounting September
2007 discussion with Mr. Page regarding Fittings market conditions), 1510, 1521-1524
(describing May 1, 2009 meeting between Messrs. Pais and Page at which Mr. Pais sought a
“stay of execution” of McWane’s price restructuring and sought to give McWane *“some
assurance of our intentions and commitment to a stable and rewarding industry™)).

209.  Mr. Pais also specifically denied coming to any agreements with McWane

regarding the January 2008, June 2008, and June 2010 multipliers. (Pais, Tr. 2045-2048
(“Absolutely not.” ... “Never.” ... “Not at all.” ... “Never.”).)
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Response to Proposed Finding No. 209

Complaint Counsel does not dispute that at trial Mr. Pais made the self-serving denials
attributed to him. However, the proposed finding and cited testimony are misleading and
contradicted by the weight of the evidence insofar as they suggest that Sigma never discussed
Fittings prices or reached an agreement of any kind with anyone at McWane or Star. The weight
of the evidence, including contemporaneous documents, establishes that there were extensive
communications among the Fittings suppliers at key pricing decision points from 2007 through
2011. (See CCPF 1030, 700-827). In particular, the evidence establishes that the suppliers
agreed, coordinated, and communicated with one another through customer letters and/or direct
communications in advance of and regarding implementation of pricing changes in at least
January 2008, June 2008, April 2009, and June 2010. (See CCPF 931-1021 (January 2008),
CCPF 1156-1259 (June 2008), CCPF 1491-1553 (April 2009), CCPF 1554-1571 (June 2010);
see also supra Response to Proposed Finding No. 208).

210.  Mr. Pais denied having any advance knowledge of McWane’s pricing decisions.

(Pais, Tr: 2060 (Q: “Did you know in advance what those multipliers were going to be?