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PROPOSED FINDINGS OF FACT
1 Executive Summary

a. McWane is the dominant supplier of ductile iron pipe fittings (“Fittings™) in the
United States. Its primary competitors are Sigma and Star. Fittings are a small, but
necessary part of any waterworks project: they connect pipes, hydrants, and valves
and allow water flow to change directions. They are a commodity product sold to end
users through Distributors who package them with pipe and other products necessary
to complete a waterworks project. (See infra § 4).

b. Fittings are a relevant product market. No other product is used as a substitute and
other types of fittings do not constrain Fittings prices. Domestically produced
Fittings, which are required for certain projects and are sold at substantially higher
prices then imported Fittings, represent a separate price-discrimination market. The
relevant geographic market is the United States. (See infra 8 5).

c. The Fittings market is conducive to collusion. The market is concentrated: the three
major suppliers — McWane, Sigma and Star — sell over { }% of all Fittings. And,
until 2009, McWane had a monopoly in the market for Domestic Fittings. Fittings
are sold using transparent published prices, and Fittings suppliers announce price
changes through widely circulated letters well in advance of their effective dates.
Key executives from all three suppliers have frequent communications through in-
person meetings, telephone calls and emails, and they are not shy about discussing
Fittings prices and market conditions. Finally, all three suppliers, and McWane in
particular, had compelling motives to conspire. (See infra § 6).

d. Prior to 2008, McWane’s competitors, Sigma and Star, used their lower cost
structure, and their larger and more nimble sales forces, to compete aggressively with
McWane by offering negotiated discounts on individual waterworks projects. This
Project Pricing made prices less stable and less transparent. As a result, McWane’s
profit margins and market share were slowly shrinking. In late 2007, McWane
conceived a plan to “drive stability and rational pricing” in the Fittings market.
McWane explained its Plan by sending a tailored “Message to the Market &
Competitors.” McWane made known that it would support price increases in stepped
or staged increments, but only if Star and Sigma agreed to curtail discounts known as
Project Pricing and to maintain prices that were reasonably stable and transparent.
The plan, which was communicated by McWane using a customer letter and other
means, required the three suppliers to curtail Project Pricing offered to the distributors
of their products. Each of McWane, Sigma and Star made efforts to curtail Project
Pricing. Pricing authority was centralized, and distributors were informed that
Project Pricing would no longer be available. (See infra § 7).

! Except where otherwise noted or where the context otherwise requires, the term “Fittings” will
refer herein to ductile iron pipe fittings of 24” or less in diameter.
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McWane, Sigma, and Star also agreed to establish a trade association, the “Ductile
Iron Pipe Fittings Association.” Through DIFRA the three Fittings suppliers
implemented an ongoing exchange of sales information that allowed each firm to
monitor whether any future reductions in its own sales resulted from a declining
overall market or from discounting below the consensus published prices, referred to
as “cheating,” by the other suppliers. All three suppliers joined DIFRA. Once
McWane, Sigma and Star had agreed on a format and schedule to exchange data
through DIFRA, Sigma and Star announced Fittings price increases. McWane,
announced through a coded letter to the market that it would not be announcing new
prices until after the date on which it expected to receive the actual DIFRA report.
Sigma and Star received McWane’s message, suspended their price increases, and
submitted their data to DIFRA. On the very day DIFRA shared its first report with its
members, McWane announced a price increase. Sigma and Star quickly followed
suit. (See infra § 7).

In February 2009, the American Recovery and Reinvestment Act became law.
ARRA changed the Fittings market dynamics. It had a “Buy American” provision
that required the $6 billion in funds it allocated to waterworks projects to be built
with American-made goods. As the only Domestic Fittings manufacturer, McWane
was in a unique position to reap the benefits. Star and Sigma worried they would be
frozen out. They wanted to enter the Domestic market and compete for ARRA-
funded projects. They were also concerned that general Buy American sentiment
would further hurt their import business. So Star announced a plan to enter the
Domestic market at an industry conference in June 2009, and Sigma likewise began
to pursue entry. (See infra § 8).

From at least 2006 until Star’s entry in late 2009, McWane was the only supplier of
Domestic Fittings 24” and under. McWane was able to impose less favorable terms
on Distributors and charge higher prices for Domestic Fittings than for otherwise
identical imported Fittings. With the exception of Star and Sigma, there were no
other potential entrants into the Domestic Fittings market. (See infra § 9).

. At a trade show in June 2009, Star announced it was entering the Domestic Fittings
market. McWane feared that its higher priced and more profitable Domestic Fittings
prices would get “creamed” by Star’s aggressive pricing. So McWane adopted an
exclusive dealing policy with the specific intent to eliminate Star as a competitor in
the Domestic Fittings market. McWane communicated its all-or-nothing policy to its
customers and enforced it by cutting off Hajoca’s domestic supply when Hajoca’s
Tulsa branch opted to buy domestic from Star. Many other Distributors — including
the largest ones — feared losing access to McWane’s Domestic Fittings, and thus
refused to purchase from Star, causing Star to lose sales and preventing it from
growing and investing in its Domestic business. (See infra § 10).

Sigma also announced it would enter the domestic market, but it pursued a two-
pronged approach: develop a network of virtual manufacturers, or negotiate a
private-label deal with McWane. Sigma’s domestic production was “Priority One”
and it poured significant resources into developing Domestic Fittings sources. Sigma
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had the motive, means and ability to enter the Domestic Fittings market. Instead,
McWane entered into an anticompetitive agreement with Sigma to keep it out of the
business of Domestic Fittings — and to source its supply of Domestic Fittings
exclusively from McWane. Among other things, the agreement protected McWane’s
published prices by largely preventing Sigma from discounting. At the same time,
the agreement further hindered Star’s entry by requiring Sigma to jointly enforce the
exclusive dealing policy that was preventing Distributors from buying Domestic
Fittings from Star. (See infra § 11).

J.  McWane’s exclusive dealing policy and its MDA with Sigma allowed it to maintain

monopoly power in the Domestic Fittings market. McWane sidelined Sigma and
prevented Star from becoming a competitive threat. Having secured its monopoly
position, McWane was then able to implement a price increase and reduce the rebates
it offers on its Domestic Fittings. (See infra 8 12).

Jurisdiction

At all times relevant herein, McWane has been, and is now, a corporation as
“corporation” is defined in Section 4 of the Federal Trade Commission Act, 15 U.S.C. §
44. (Joint Stipulations of Law, JX0001 { 1).

McWane’s acts and practices, including the acts and practices alleged herein, are in or
affect commerce in the United States, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44. (Answer at 1 10 (McWane sells Fittings
in interstate commerce)).

Fittings Industry Participants

Sigma, McWane, and Star are competitors in the supply of Fittings in the United States.
(Rybacki, Tr. 1087, 1098-1099; CX 2531 (Rybacki, Dep. at 278); infra § 4.4.1).

3.1 McWane, Inc.
3.1.1 Company Basics

Respondent McWane, Inc. (“McWane”) is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware, with its principal place
of business located at 2900 Highway 280, Suite 300, Birmingham, Alabama 35223.
(Answer at 1 8).

McWane manufactures, imports, markets, and sells products for the waterworks industry,
including Fittings. (Joint Stipulations of Fact, JX 0001  1; Answer at { 8).

Phillip McWane is the owner of McWane. (Tatman, Tr. 218).

McWane originally produced Fittings as part of its Tyler Pipe division. Ina 2007
corporate reorganization, McWane consolidated its Fittings business into the Tyler/Union
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division. (Tatman, Tr. 209-213). As used herein, the term “McWane” may refer to
McWane’s Tyler/Union division.

McWane’s 2007 reorganization organized the business along product lines rather than
geographic locations, putting all Fittings operations together. Mr. Tatman was made vice
president and general manager of McWane’s Tyler/Union division, with responsibility
for the Tyler South plant, Union Foundry, and Tyler Xian Xian (“TXX"), including
McWane’s Fittings business. (Tatman, Tr. 212-214; CX 2484 (Tatman, Dep. at 10-12)).

McWane produces Fittings at its domestic foundry, Union Foundry, in Anniston,
Alabama, and since at least 2005, at its TXX foundry in China. McWane had also
produced Fittings at its Tyler South Plant, in Tyler, Texas, until it closed that foundry in
November 2008. (Tatman, Tr. 210-212).

Since at least 2007 and until Star’s entry in 2009, McWane was the sole full-line supplier
of Domestic Fittings sized 24” and below. (CX 2480 (Napoli, Dep. at 72); Supp.
Response to RFA at {1 10, 11, 12).

In 2009, McWane did not manufacture any Domestic Fittings larger than 30” in diameter
at Union Foundry. Clow Water, another division of McWane, Inc., made 36” Fittings,
and McWane sourced 42”-48” Fittings externally. (Tatman, Tr. 591-592).

Based on DIFRA data for 2007 and 2008, the Clow Water division of McWane had an
average 1.5% market share of United States Fittings sales by volume across all size
categories. (CX 0656 at 003; Tatman, Tr. 593).

Based on DIFRA data for 2007 and 2008, Tyler/Union had an average 51.6% market
share of United States Fittings sales by volume across all size categories. (CX 0656 at
003; Tatman, Tr. 593).

McWane has tried, with varying degrees of success, to focus on plant work (flanged)
Fittings. (Tatman, Tr. 228). Serving plant End Users requires a more involved materials-
estimating process (referred to as “takeoffs”) that McWane is not equipped to do
internally. (Tatman, Tr. 228).

In 2007 and 2008, McWane’s sales force was half the size of the sales forces of Sigma
and Star. (Tatman, Tr. 281-282). McWane’s sales force was not as nimble or as
effective as the sales forces of Sigma and Star. (Tatman, Tr. 285-286).

McWane’s gross profit for waterworks was { } for 2007, { } for
2008, { } for 2009, { } through November 2010, and
{ } for the first three months of 2011. (CX 2397 at 019 (2007), in camera; CX

2416 at 040 (2008), in camera; RX-721 at 0050 (2009), in camera; RX-717 at 0038
(through November 2010), in camera; RX-720 at 0036 (through March 2011), in
camera).
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3.1.2 Key Employees

3.1.2.1 Richard (Rick) Tatman

Mr. Tatman joined McWane in May 2006 as the general manager of McWane’s Tyler
Pipe division. (Tatman, Tr. 208-209).

Following a 2007 reorganization of McWane’s Fittings business, Mr. Tatman became
vice president and general manager in charge of McWane’s Tyler/Union division.
(Tatman, Tr. 212-214).

Mr. Tatman’s office is in Tyler, Texas. His office telephone number is { }
His cell phone number is { } (Tatman, Tr. 207, 367; see also Rybacki, Tr.
3647, in camera). Nobody other than Mr. Tatman answers his cell phone; his secretary
sometimes answers his office phone. (Tatman, Tr. 208).

In approximately July or August 2007 when the McWane reorganization was complete,
Mr. Tatman reported to Mr. Walton and Mr. McCullough. (CX 2484 (Tatman, Dep. at
10); Tatman, Tr. 216-217, 343). Since Mr. Walton’s departure from McWane in 2009,
Mr. Tatman has reported directly to Mr. McCullough. (CX 2483 (Tatman, IHT at 10)).

Since the McWane reorganization, Mr. Tatman has had day-to-day responsibilities for the
Fittings division at McWane. (CX 2479 (McCullough, Dep. at 17)).

In his new role, Mr. Tatman has been responsible for McWane’s Fittings pricing strategy.
(Tatman, Tr. 253-254). He had previously not had involvement in Fittings pricing.
(Tatman, Tr. 272).

In his new role, Mr. Tatman would ordinarily discuss Fittings prices with Mr.
McCullough. (Tatman, Tr. 218-219, 254).

Because Fittings represent a small portion of McWane’s business, Mr. Tatman did not
normally discuss Fittings pricing with Mr. Page. (Tatman, Tr. 218-219 (Page has “a lot
bigger things to worry about than the fittings business”)).

During the 2008-2009 time period, Mr. Tatman was responsible for McWane’s Fittings
pricing strategy. (Tatman, Tr. 253-254). Mr. Tatman has ultimate responsibility for the
pricing of Fittings sold through the Fittings division, including the authority to issue new
list prices. McWane’s pricing letters were drafted and Reviewed by Mr. Tatman and Mr.
Jansen. (CX 2479 (McCullough, Dep. at 21, 23) (noting that Mr. Tatman listens to any
feedback on pricing from Mr. McCullough); Tatman, Tr. 218-219, 254, 306 (testifying
that he ordinarily discusses Fittings pricing decisions with Mr. McCullough and drafts
and reviews pricing letters along with Mr. Jansen)).

During the 2008-2009 time period, Mr. Tatman, with input from McWane’s national
sales manager, Jerry Jansen, also developed the sales strategy at McWane. (CX 2479
(McCullough, Dep. at 18); CX 2477 (Jansen, Dep. at 154-155)).
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3.1.2.2 Leon McCullough

Leon McCullough is an executive vice president of McWane in charge of its valve and
hydrant group, as well as the waterworks Fittings division. (CX 2479 (McCullough, Dep.
at 8, 15-17); Tatman, Tr. 217).

Mr. McCullough has worked for McWane since 1973, and has been in his current
position for 12-15 years. Mr. McCullough acquired responsibility for the Fittings
division of McWane in 2007. (CX 2479 (McCullough, Dep. at 8, 16)).

Mr. McCullough does not have day-to-day responsibilities on the operational side of
McWane’s Fittings division, but provides strategic direction for the division. (CX 2479
(McCullough, Dep. at 17)).

Mr. Tatman reports to Mr. McCullough, who reports directly to Mr. Page. (CX 2479
(McCullough, Dep. at 18-19)).

3.1.2.3 Jerry Jansen

Jerry Jansen is the national sales manager for Tyler Union. Mr. Jansen has worked for
various McWane subsidiaries since 1979, and has been the national sales manager for
Tyler/Union since August 2004. (CX 2477 (Jansen, Dep. at 10-11); Tatman, Tr. 219
(describing Mr. Jansen as having a long history in the Fittings industry)).

Mr. Jansen reports to Mr. Tatman. (CX 2477 (Jansen, Dep. at 12)).

Mr. Jansen’s responsibilities include managing the Tyler Union’s sales team, as well as
providing market reports and recommendations for market actions to his superiors. (CX
2477 (Jansen, Dep. at 11)). Mr. Jansen also provides input on any new sales strategy, and
is responsible for implementing those policies. (CX 2477 (Jansen, Dep. at 154-155)).

3.1.24 Vincent Napoli

Vincent Napoli is a pricing coordinator at McWane. He has held that position since it
was first created in January 2008. (CX 2480 (Napoli, Dep. at 9-10, 35)).

Mr. Napoli has worked for McWane since 1991 in a variety of positions, including as an
inside sales manager, a national sales manager, a quality manager, in accounting, and as
pricing coordinator. (CX 2480 (Napoli, Dep. at 9-10)).

As quality manager, Mr. Napoli was responsible for all aspects of quality control,
including internal audits, day-to-day quality supervision, inspection, and shipping
inspections. Mr. Napoli continues to use his technical expertise in Fittings to answer
field personnel questions relating to interpreting specifications, product usage, product
applications, and product quality. (CX 2480 (Napoli, Dep. at 32-33, 50-51)).

Mr. Napoli became the pricing coordinator in January 2008, and continues in that
position today. (CX 2480 (Napoli, Dep. at 9-10)).
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As pricing coordinator, Mr. Napoli has responsibility for approving Project Pricing for
discounts of up to a couple of percentage points, and keeping track of annual bids and
Project Pricing. (CX 2480 (Napoli, Dep. at 44-45, 47, 49-50) (explaining that his
financial background allowed him to analyze pricing, and that he would seek approval
from Mr. Jansen for any Project Pricing beyond two percentage points)).

3.1.25 G. Ruffner Page Il

G. Ruffner Page Il is the president and chief executive officer of McWane. (CX 2482
(Page, Dep. at 12-14); Tatman, Tr. 218).

Mr. Page became the president and chief executive officer of McWane in 1999. (CX
2482 (Page, Dep. at 12-14); Tatman, Tr. 218). Previously, Mr. Page worked for
McWane’s venture fund and bank, beginning in 1986. (CX 2482 (Page, Dep. at 12-14)).

Mr. Page’s primary responsibilities as the CEO of McWane are to oversee the McWane
family’s interests, and to provide top-level strategy, such as how to allocate capital,
whether to build new plants, or whether to make any acquisitions or diversify any
acquisitions. (CX 2482 (Page, Dep. at 14-15)).

Generally, Mr. Page is not actively involved with in McWane’s day-to-day Fittings
business and can go weeks without speaking to Mr. McCullough, and “never” talks to
Mr. Tatman except for general manager’s meetings. (CX 2482 (Page, Dep. at 44-46);
Tatman, Tr. 218-219).

3.1.2.6 David Green (former employee)

Until 2007, Mr. Green was in charge of McWane’s Fittings business. Mr. Green was the
executive vice president of McWane’s soil pipe utility division, with responsibility for
the Tyler Pipe, Union, Bibby, and AB&I subsidiaries, along with rubber couplings.
(Tatman, Tr. 210-211).

In 2007, Mr. Page responded to McWane’s lagging Fittings performance by firing Mr.
Green and restructuring the McWane Fittings business. (Tatman, Tr. 212; CX 2118 at
001; Pais, Tr. 1882-1883, 1892 (describing September 2007 meeting with Page); CX
2528 (Pais, Dep. at 205-210) (Page told Pais that the rationale for the restructuring was
that Tyler’s volume and profits were down)).

3.1.2.7 Charles F. Nowlin

Charles F. Nowlin is the senior vice president and chief financial officer of McWane, and
has been at the company since 1980. (CX 2481 (Nowlin, Dep. at 7); Tatman, Tr. 215).
Mr. Nowlin oversees all financial reporting for McWane, including “blue books,” income
statements, balance sheets, and sales and gross profit analyses. (CX 2481 (Nowlin, Dep.
at 8-9, 15).



47.

48.

49.

50.

51.

52.

53.

54.

PUBLIC RECORD

3.1.2.8 Thomas Walton (former employee)

Mr. Walton began working at a division of McWane, Inc. as a management trainee in
1991. Mr. Walton was promoted throughout McWane’s valve and hydrants business
until becoming vice president and general manager of McWane’s M&H and Kennedy
Valve divisions in 2001. In late 2007, Mr. Walton was promoted to senior vice president,
where he gained responsibilities for McWane’s Fittings division for the first time. (CX
2485 (Walton Dep. at 8-9, 17-18)).

As senior vice president overseeing the Fittings division, Mr. Walton had ultimate
responsibility for operations and sales, and participated in strategic decisions. Mr.
Walton reported directly to Mr. McCullough, and Mr. Tatman reported to Mr. Walton.
(CX 2485 (Walton Dep. at 18-19)).

McWane asked Mr. Walton to leave the company in April 2010. (CX 2485 (Walton,
Dep. at 21-23) (explaining that McWane “was good to me. | learned a lot, and | feel
fortunate to have had those opportunities, so no | don’t harbor any resentments against
anybody.”)).

3.1.2.9 John Springer

In the 2008-2009 time period, John Springer was the controller for Tyler Pipe and
Tyler/Union, and was responsible for publishing McWane’s “blue books.” (Tatman, Tr.
818).

{

} (Tatman, Tr. 844-845, in
camera, 497-498); see e.g., CX 2416, in camera {

3.1.2.10 Laura Alvey

Laura Alvey is an administrative assistant at McWane. (Tatman, Tr. 208).

Ms. Alvey was in McWane’s sales department from 1995 to 2001. In 2001, she was
promoted to her current position, administrative assistant for the general manager, Mr.
Tatman, and Mr. Jansen. (RX-636 (Alvey, Dep. at 7); CX 2476 (Alvey, Dep. at 7-8)).

Ms. Alvey’s responsibilities include compiling the Tyler Union Monthly Sales Reports,
the Weekly Highlight Report, the Weekly Competitive Feedback Report (including the
Domestic Activity Report), the DIWF [Fittings] report, and the Nondomestic versus
Domestic Report, and the DIWF Nondomestic Pricing by Month for Mr. Tatman or Mr.
Jansen. (CX 2476 (Alvey, Dep. at 10-13)).
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3.2 Sigma
3.2.1 Company Basics

Since about 1985, Sigma Corporation (“Sigma”) has imported and sold Fittings and other
waterworks products in the United States. (Joint Stipulations of Fact, JX 0001 { 2; Pais,
Tr. 1722-1723). Sigma’s headquarters are in Cream Ridge, New Jersey. (Rybacki, Tr.
1090).

Fittings are Sigma’s main product line, and comprised approximately 40% of Sigma’s
business in the 2008-2009 time period. (Rybacki, Tr. 1090-1091; Pais, Tr. 1731 (in 2008
and 2009, Fittings were Sigma’s largest-selling product, accounting for 40-45% of
revenues)). Sigma currently sells approximately 3,000 distinct Fittings items (or SKUS).
(Pais, Tr. 1723).

Sigma’s current sales are approximately $200-210 million annually. (Pais, Tr. 1722). In
2007, 2008 and 2009, Sigma’s net sales were { } million,
respectively. (CX 2026 at 066, in camera). Sigma has approximately 250 to 260
employees. (Pais, Tr. 1722).

On October 10, 2007, the Frontenac Group purchased a 60% ownership interest of
Sigma. (Pais, Tr. 1725; Rybacki, Tr. 1084; CX 2523 (Bhattacharji, Dep. at 8)). Walter
Florence is a Frontenac managing director and a member of Sigma’s board of directors.
(CX 2523 (Bhattacharji, Dep. at 152, 197-198 (also identifying Hancock Financial as an
indirect shareholder of Sigma through Frontenac)).

Sigma imports Fittings from China, India, and Mexico. (CX 2524 (Box, Dep. at 16);
Pais, Tr. 1731-1732 (all Fittings Sigma sold in 2008 were manufactured by its “virtual
manufacturing” partners in China, India and Mexico)).

Sigma has used a “virtual manufacturing” model for over twenty years. (CX 2530 (Rona,
Dep. at 211-216)). In other words, Sigma is responsible for all the technical know-how
that goes into producing its Fittings, but the Fittings are actually made overseas at
foundries in China, Mexico and India. Sigma handles administration, engineering,
drawings, inspection, testing, quality control, and transportation, and has engineering
groups in China and India. (Rybacki, Tr. 1092, 1094; see also Pais, Tr. 1732 (“virtual
manufacturing” meant that Sigma *“did not own any manufacturing facilities ourselves,
but then we owned all other responsibilities of design, quality control, supply chain
planning, product approval, et cetera”); Rona, Tr. 1466-1467 (“virtual manufacturing”
involves “developing relationships with suppliers, partnering, sharing some expense, but
not actually owning the foundry on a total basis”)).

Sigma also sourced a small portion of its Fittings from McWane. (Pais, Tr. 1731).

Sigma’s “OEM” business involves the sale of products to “original equipment
manufacturers” (as opposed to Distributors), including pipe, valve, and hydrant
manufacturers and other Fittings suppliers. Sigma’s OEM business sells some products
unrelated to waterworks, as well as parts used for assembly of waterworks valves and
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hydrants, and both industry standard and proprietary Fittings to companies in the
waterworks industry, such as U.S. Pipe. (Rona, Tr. 1440-1441; Rybacki, Tr. 1095;
Brakefield, Tr. 1215).

Sigma’s OEM business in 2008 had approximately $50 million in sales to customers such
as McWane, U.S. Pipe, ACIPCO, Griffin, and Star. (Rona, Tr. 1440-1442) (noting OEM
customers included valve, hydrant, pump and agriculture suppliers)). Sigma’s OEM
business accounted for approximately 10% of its sales of Fittings. (Rona, Tr. 1442; CX
2530 (Rona, Dep. at 24-25)).

Star and McWane were much smaller customers (in terms of sales) of Sigma’s OEM
business than ACIPCO and U.S. Pipe. (Rona, Tr. 1444-1445).

Sigma has approximately 23 territory sales managers across the United States, and
approximately 25 inside customer service personnel supporting the sales force. (Rybacki,
Tr. 1089-1090).

Sigma has five regional managers, who manage the outside Fittings sales force: Al
Richardson (southwest), Dave Pietryga (midwest), Greg Fox (southeast), Mike

Walsh (northeast and Eastern Canada), and Chris King (northwest). (Rybacki, Tr. 1090,
1093).

Beginning in September 2009, Sigma began selling Domestic Fittings that it sourced
from McWane. (CX 0803 at 001). In 2010, Sigma sold over { } of Domestic
Fittings. (CX 2026 at 029, in camera).

3.2.2 Key Employees
3.2.2.1  Victor Pais

Victor Jerome Pais was one of the founders of Sigma in 1985. (Pais, Tr. 1721-1722;
Rybacki, Tr. 1085). Mr. Pais worked for Star before founding Sigma. (Rybacki, Tr.
1117-1118; Pais, Tr. 1860-1862).

Mr. Pais currently owns approximately 6% to 7% of Sigma. (Pais, Tr. 1726; Rybacki, Tr.
1085). In 2008 Mr. Pais’s ownership share in Sigma was 1-2 percentage points higher.
(Pais, Tr. 1726). Prior to Frontenac’s purchase of Sigma in 2007, Mr. Pais held an 18%
share. (CX 2527 (Pais, IHT at 19)).

Mr. Pais is a current member of Sigma’s board, and was also a member in 2008 and
2009. (Pais, Tr. 1725).

In the 2008-2009 time period, Mr. Pais was the president and CEO of Sigma. (Rybacki,
Tr. 1085; Pais, Tr. 1723).

Mr. Pais was succeeded as CEO by Jim McGivern, who was selected by Frontenac, first

joined Sigma in July 2009, and gradually took over aspects of the business. (Pais, Tr.
1723-1724, 1772-1773).
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Mr. Pais stepped down as president and CEO of Sigma in January 2010. (Pais, Tr. 1725).
Mr. Pais remains an employee of Sigma. (Pais, Tr. 1721).

Mr. Pais’s responsibilities in 2008 and 2009 included growing Sigma Corporation,
monitoring profits and costs, helping the supply chain, and setting strategy relating to
growth and profitability, including pricing strategy. (Pais, Tr. 1724-1725; CX 2528
(Pais, Dep. at 192-193)).

Mr. Pais was actively involved in Sigma’s Fittings pricing strategy and would discuss
pricing strategy with Mr. Rybacki and others at Sigma. (CX 2528 (Pais, Dep. at 193-
194) (*Q. And one of the ways in which you guided the team to maximize profitability
was to discuss price increases with folks like Larry Rybacki; correct? A. Larry and
several others on our team.”)).

Mr. Pais’s role at Sigma was as a “visionary” and “idea factory,” and he was involved in
everything, including product procurement, administration and sales. (Rybacki, Tr.
1086). He was viewed as the head of the company. (Rybacki, Tr. 1086-1087).

3.2.2.2 Siddarth Bhattacharji

Siddarth Bhattacharji worked for Star before founding Sigma. (Rybacki, Tr. 1117-1118;
Pais, Tr. 1860-1862).

Mr. Bhattacharji became executive vice president of Sigma following Frontenac’s
acquisition of interest in Sigma in 2007. Mr. Bhattacharji had been vice president of
Sigma from its founding in 1985. (CX 2523 (Bhattacharji, Dep. at 8-11)).

During 2008 and 2009, as executive vice president of Sigma, Mr. Bhattacharji was
responsible for engineering and supply chain. (CX 2523 (Bhattacharji, Dep. at 8-9);
Rybacki, Tr. 1087 (During the 2008-2009 time period Mr. Bhattacharji was involved in
engineering, quality control, product procurement, inventory, and finance)).

Mr. Bhattacharji is not an engineer himself. (CX 2523 (Bhattacharji, Dep. at 11-12)).

Mr. Bhattacharji is a shareholder of Sigma, owning less than 10% of the company, and
the Secretary of the Sigma board of directors. (CX 2523 (Bhattacharji, Dep. at 9-10,
23)).

3.223 Lawrence (Larry) Rybacki

Larry Rybacki is the president of Sigma, and has held that position since approximately
August of 2011. (Rybacki, Tr. 1082).

Mr. Rybacki owns about 3.5% of Sigma’s shares. (Rybacki, Tr. 1085).

Mr. Rybacki’s office is in Northborough, Massachusetts. (Rybacki, Tr. 1083).
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Mr. Rybacki’s office phone number is { }. (Rybacki, Tr. 1083; Rybacki,
Tr. 3647, in camera;). Mr. Rybacki’s cell phone number is { }, and is not
ordinarily used by anyone else. (Rybacki, Tr. 1083-1084).

Prior to becoming president of Sigma, Mr. Rybacki was Sigma’s vice president of sales
for 21 years. (Rybacki, Tr. 1082).

In the 2008-2009 time period Mr. Rybacki was vice president of sales for Sigma,
responsible for Fittings sales to Distributors (as distinct from OEM customers), all of
Sigma’s warehouses, regional managers, and outside salespeople reported to him.
(Rybacki, Tr. 1086; Rona, Tr. 1453-1454).

Mr. Rybacki had authority over Sigma’s pricing decisions, with input from Mr. Pais and
Mr. Bhattacharji. (Brakefield, Tr. 1332; Rybacki, Tr. 1095-1096; CX 2530 (Rona, Dep.
at 198)).

Mr. Rybacki and Mr. Pais would be responsible for drafting list price and price multiplier
change letters to customers, which would be sent to customers by regional managers
under Mr. Rybacki’s signature. (Rybacki, Tr. 1099-1100).

It was Mr. Rybacki’s practice, before sending out a price increase announcement, to share
a draft with Sigma’s top 20 managers and get feedback. (Rybacki, Tr. 3489-3491)
(discussing sending CX 1413 to M20 email group)).

Sigma’s regional managers sometimes discuss project pricing requests with Mr. Rybacki.
(Rybacki, Tr. 3527-3528).

Evaluating Sigma’s Domestic Fittings entry was not Mr. Rybacki’s area of expertise.
Others at Sigma were involved in the “SDP” Domestic entry effort. (CX 2531 (Rybacki,
Dep. at 129-130)).

Mr. Rybacki was not a member of “Sigma’s Domestic Production” team (SDP). (CX
2530 (Rona, Dep. at 229-230); Rybacki, Tr. 3726).

Mr. Rybacki testified that he has not had any antitrust training in the last 10 or 15 years.
(CX 2531 (Rybacki, Dep. at 294-295) (testifying that it has been “Oh, God, 10, 15 years,
maybe™)).

Mr. Rybacki testified at trial with awareness that Sigma is a defendant in class action
litigation in New Jersey arising out of the same facts as those involved in this proceeding,
and with the awareness that the outcome in this proceeding could have implications for
that litigation. (Rybacki, Tr. 3484-3486).

3.224 Mitchell Rona

Mitchell Rona has worked for Sigma since September 1988. (Rona, Tr. 1438).
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In July 2011, Mr. Rona was promoted to Sigma’s vice president of operations. (Rona, Tr.
1438). Mr. Rona currently reports to Sigma’s CEO, Jim McGivern. (Rona, Tr. 1439).
As vice president of operations, Mr. Rona oversees Sigma’s engineering and IT
departments, manages global supplier relationships, controls inventory and supply chain,
and runs Sigma’s OEM business. (Rona, Tr. 1438-1439).

From about 1999 through July 2011, Mr. Rona was Sigma’s OEM business manager,
reporting to Mr. Pais. (Rona, Tr. 1439-1440).

Mr. Rona worked on the Sigma Domestic Production (SDP) team, along with Stuart Box,
Gopi Ramanathan, Victor Pais and Siddarth Bhattacharji. (CX 2530 (Rona, Dep. at 40-
41)). A significant amount of Mr. Rona’s time was absorbed by Sigma’s SDP activities
and his negotiation of the MDA with McWane. (Rona, Tr. 1562-1564).

Mr. Rona was significantly involved in the MDA negotiations between Sigma and
McWane as the Sigma contact point for negotiations. His level of involvement
diminished somewhat following execution of a letter of intent for the MDA, but he
continued to play a liaison role interacting with McWane, even after the MDA was
signed and went into the operation phase. (Rona, Tr. 1562-1571; CX 1436 at 001-002
(Tatman email to Rona establishing “rules of play” for day-to-day execution of the
MDA)).

Mr. Rona was a Sigma sales representative and regional manager from 1988 to 1998.
(Rona, Tr. 1439). Mr. Rona is also a shareholder of Sigma. (CX 2523 (Bhattachariji,
Dep. at 9-10)).

3.2.25 Jim McGivern

Jim McGivern succeeded Mr. Pais as CEO of Sigma. Mr. McGivern was selected by
Frontenac, first joined Sigma in July 2009, and gradually took over aspects of the
business. (Pais, Tr. 1723-1724, 1772-1773).

By June 2010, Mr. McGivern was acting as CEO of Sigma. (Rybacki, Tr. 3490-3491).

3.2.2.6 Tommy Brakefield

Tommy Eugene Brakefield is currently a Fittings consultant for McWane’s pipe division
under Jeff Otterstedt and Dennis Charko of McWane, and the executive director of the
National Association of Pipe Fabricators. (Brakefield, Tr. 1212-1213).

Mr. Brakefield was the national sales manager at Sigma Corporation from November
2003 through December 2011. (Brakefield, Tr. 1214).

Although Mr. Brakefield’s title never changed, his responsibilities evolved over time. In
2005, Mr. Brakefield’s responsibilities shifted predominantly to consulting for Sigma’s
OEM business rather than dealing with Sigma’s distribution business. From about 2005
to 2008, Mr. Brakefield’s role at Sigma was as an “OEM consultant” with Mr. Rona,
focused on non-Distributor OEM Fittings customers. (Brakefield, Tr. 1214-1216).
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From 2008 to December 2011, Mr. Brakefield took on a “special projects” role for
Sigma, reporting to Larry Rybacki, the vice president of sales, and taking on projects for
Mr. Rybacki, Mr. Pais, Mr. Bhattacharji, or Mr. McGivern. (Brakefield, Tr. 1214, 1216-
1217).

Mr. Brakefield’s background is in pipe, and he was vice president of sales and marketing
at U.S. Pipe before his employment at Sigma. (Brakefield, Tr. 1219-1220; CX 2496
(Brakefield, Dep. (Vol. 2) at 9-10)).

In 2005, Mr. Pais approached Mr. Brakefield and asked him if he knew anything about
how to start a trade association. This was Mr. Brakefield’s first involvement in
conversations about DIFRA. (Brakefield, Tr. 1220).

Mr. Brakefield then became involved with organizing DIFRA on Sigma’s behalf.
(Brakefield, Tr. 1220-1221).

Mr. Brakefield was Sigma’s “point person” on DIFRA. (Rybacki, Tr. 3546-3547). He
became DIFRA’s president in January 2007, and was the first and only president of
DIFRA. (Brakefield, Tr. 1221-1222, 1227).

3.2.2.7 Stuart Box

Stuart Jackson Box was Sigma’s OEM operations manager from May 2007, when he
started with the company, until July 2011. (CX 2524 (Box, Dep. at 8)). As OEM
operations manager, Mr. Box reported to Mitchell Rona and had responsibility for
customizing Fittings for Sigma OEM customers. (CX 2524 (Box, Dep. at 11, 12)). Mr.
Box was promoted to Sigma’s director of engineering in July 2011. (CX 2524 (Box,
Dep. at 7-8)).

Prior to joining Sigma, Mr. Box held positions as plant manager and manufacturing
manager at foundries for Mueller Water Company, the parent of U.S. Pipe. (CX 2524
(Box, Dep. at 9-10)).

Mr. Box was involved in Sigma’s decision to explore the feasibility of production of
Domestic Fittings, and in carrying out that evaluation through Sigma’s “SDP” project.
(CX 2524 (Box, Dep. at 20-22)).

Mr. Box was not involved in negotiating the MDA, but was aware that MDA negotiations
were ongoing while he investigated Sigma Domestic Production. (CX 2524 (Box, Dep.
at 62-63)).

Mr. Box was responsible for making sure that Fittings Sigma received from McWane met
specification. (CX 2524 (Box, Dep. at 67-68)).

3.2.2.8 Other Employees

George Liu (Liuguang) is Sigma’s production manager for China. (Pais, Tr. 1853). Yin
Baohai is the owner of the Sigma’s primary Fittings supplier in China, which Sigma
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refers to as “Al,” and Yin Zhenhao is his son. (Pais, Tr. 1881-1882; CX 2118 at 001).
lona Shenoy is an executive secretary at Sigma Corporation. (Rybacki, Tr. 3494).

3.2.3 Sigma Email Distribution Lists

Sigma’s M20 e-mail distribution list was a distribution list for Sigma’s approximately top
20 managers. (Pais, Tr. 1750; Rybacki, Tr. 3490). Mr. Brakefield was a member of the
M20 email distribution list. (Brakefield, Tr. 1218).

Sigma’s RM6 email distribution list included Sigma’s regional managers and Mr. Rona.
(Brakefield, Tr. 1218-1219).

Sigma’s M11 email distribution group is comprised of approximately 11 or 12 Sigma
managers, including regional managers, and senior managers such as Mr. Pais, Mr.
Bhattacharji, Mr. McGivern, Mr. Rybacki, and Mr. Brakefield. (Pais. Tr. 1837-1838;
Brakefield, Tr. 1219).

Sigma’s M3 e-mail distribution list included Mr. Bhattacharji, Mr. Pais and Mr. Rybacki,
and then Mr. McGivern when he joined Sigma. (CX 2527 (Pais, IHT at 14)).

Sigma’s OEM5 email distribution list included Mr. Pais, Mr. Bhattacharji, Mr. Rybacki,
Mr. Brakefield, and Mr. Rona. (Rona, Tr. 1491).

Sigma’s SIGALL email distribution list included the entire Sigma team. (Pais, Tr. 1790).
3.3  Star
3.3.1 Company Basics

Star Pipe Products Ltd. (“Star”) imports and sells Fittings and other waterworks products.
(Joint Stipulations of Fact, JX 0001 { 3; Answer at § 11; Minamyer, Tr. 3131-3132
(identifying Star’s three divisions to be waterworks, plumbing, and fire protection)).

Star was founded in 1981, and it has sold Fittings since approximately 1985. (RX-694
(Bhutada, Dep. at 6, 7)). Star’s current annual revenues are approximately $135 million.
(McCutcheon, Tr. 2250). Star has approximately 300 employees. (McCutcheon, Tr.
2249).

In 2007 and 2008, Star’s waterworks division sold Fittings, joint restraints, municipal
construction castings, nuts and bolts, flanges, flange packs, and accessories. (Minamyer,
Tr. 3129-3131; McCutcheon, Tr. 2249 (noting that Star’s waterworks division also sells
manhole rings and covers, and valve boxes)).

In 2007 and 2008, Star’s main product was Fittings, and accounted for approximately
50% of Star’s annual revenues. (Minamyer, Tr. 3132-3133; McCutcheon, Tr. 2250).

Beginning in 2009, Star has contracted with foundries in the United States to manufacture
Domestic Fittings. (Joint Stipulations of Fact, JX 0001 { 4).

15



129.

130.

131.

132.

133.

134.

135.

136.

PUBLIC RECORD

Star has a controlling interest in Chinese foundries that manufacture Fittings for Star, but
does not own, in whole or in part, any of the US foundries that produce Fittings on Star’s
behalf. (McCutcheon, Tr. 2251-2252).

Prior to 2009, Star did not sell Domestic Fittings, and had not considered selling
Domestic Fittings. It sold only imported Fittings. (CX 2533 (Bhargava, Dep. at 11); see
also McCutcheon, Tr. 2267 (Star’s Fittings were not bid on Domestic-only Fittings jobs
before 2009); Minamyer, Tr. 3136 (in 2008, Star could not meet any specification
requiring Domestic Fittings)).

Star does not have any joint ventures with, or ownership interests in, any foundries in the
United States. (McCutcheon, Tr. 2251-2252).

Star imports Fittings manufactured at five foundries in China. (RX-694 (Bhutada, Dep.
at 8)). Star does not own the foundries in China. (CX 2539 (McCutcheon, Dep. at 8);
RX-694 (Bhutada, Dep. at 8) (explaining that Star operates two of the five foundries as
joint ventures)).

Star is responsible for quality assurance and quality control in Fittings production at both
the domestic and foreign foundries from which it obtains Fittings. (Bhargava, Tr. 2924-
2926, 2936; CX 2533 (Bhargava, Dep. at 13)). “Quality assurance” involves establishing
the production processes at the foundry necessary to assure the quality of the product.
(Bhargava, Tr. 2936; CX 2533 (Bhargava, Dep. at 13)). “Quality control” involves
conducting routine reviews, after production, to determine that the product meets the
specifications. (Bhargava, Tr. 2924; CX 2533 (Bhargava, Dep. at 14)).

In the 2007 to 2009 time frame, Star’s waterworks division had an outside sales force of
approximately 22 sales representatives (territory managers) and approximately six
division managers, who supervised the territory managers. (Minamyer, Tr. 3129-3132,
3178; McCutcheon, Tr. 2253).

In 2008, Star also had an inside sales force of approximately 15 people. (McCutcheon,
Tr. 2253-2254; Minamyer, Tr. 3132). Star’s inside sales force oversees customer service,
including checking inventory, fielding inquiries, and arranging shipping. (McCutcheon,
Tr. 2253-2254).

Star has 12 distribution centers throughout the United States where it stocks product in
order to provide faster delivery times to its customers. (McCutcheon, Tr. 2264-2265)
(Star stocks Fittings at its headquarters in Houston and 13 other locations in North
America); CX 2535 (Bhutada, Dep. at 10) (identifying Star’s United States distribution
centers in Seattle, Washington; Salt Lake City, Utah; Sacramento, California; Corona,
California; Phoenix, Arizona; Indianapolis, Indiana; Kansas City, Missouri; Houston,
Texas; Atlanta, Georgia; Orlando, Florida; and Richmond, Virginia)).
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3.3.2 Key Employees

Star Pipe’s management team consists of three key people — Mr. Bhutada, Mr.
McCutcheon, and Mr. Bhargava. Most of Star’s major decisions are made by consensus
of those three people. (Bhargava, Tr. 2926-2927).

3.3.21 Daniel McCutcheon

Daniel Ward McCutcheon has been employed by Star since approximately 1995. (CX
2537 (McCutcheon, IHT (Vol. 1) at 6); McCutcheon, Tr. 2247 (Mr. McCutcheon has
been employed by Star for 16 years)).

Mr. McCutcheon is currently the president of Star, and has held that position since the
beginning of 2012. (McCutcheon, Tr. 2246-2247; CX 2539 (McCutcheon, Dep. at 6)).

Before becoming Star’s president, Mr. McCutcheon was the vice president of sales and
operations at Star for 14 years, reporting to Mr. Bhutada. (McCutcheon, Tr. 2247; CX
2537 (McCutcheon, IHT (Vol. 1) at 6)). In that position, Mr. McCutcheon was
responsible for all sales, marketing, sales strategies, operations, and the distribution
center operations. (CX 2537 (McCutcheon, IHT (Vol. 1) at 7)). In that position, Mr.
McCutcheon also had responsibility for sales of Fittings. (CX 2537 (McCutcheon, IHT
(Vol. 1) at 7)). Mr. McCutcheon managed the sales department and Star’s distribution
centers. Star’s outside and inside sales forces reported up to Mr. McCutcheon.
(McCutcheon, Tr. 2254).

In 2008 and 2009, Mr. McCutcheon and Mr. Bhutada together were responsible for
setting Star’s pricing strategy. (McCutcheon, Tr. 2252; CX 2538 (McCutcheon, IHT
(Vol. 2) at 398)).

Mr. McCutcheon’s email address at Star Pipe Products is danm@starpipeproducts.com.
Mr. McCutcheon, who uses the email address in the normal course of business, is the
only person with access to that email address. (CX 2538 (McCutcheon, IHT (Vol. 2) at
216)).

Mr. McCutcheon’s office phone numbers are { }and { }. His
phone is occasionally answered by his assistant Sue Palmer. (McCutcheon, Tr. 2248,
2467, in camera). Calls to Mr. McCutcheon also come through Star’s toll-free number,
800-999-3009. (McCutcheon, Tr. 2248). That line is answered by Star’s receptionist
Janet Garey. Mr. McCutcheon’s cell phone for business purposes is { }.
(McCutcheon, Tr. 2248, 2438, in camera). Nobody but Mr. McCutcheon answers his
cell phone. (McCutcheon, Tr. 2249).

{

} (McCutcheon, Tr. 2502-2503, in camera).
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In 2003, Mr. McCutcheon testified before the International Trade Commission in a
proceeding relating to a McWane “all or nothing” rebate policy in the non-Domestic
Fittings market. At the time that the McWane policy at issue in that proceeding came
into effect, Star had been supplying Fittings in the United States for about 5 to 10 years.
(McCutcheon, Tr. 2579-2580, 2662-2663).

3.3.2.2 Matthew Minamyer (former employee)

Matthew Patrick Minamyer is currently the national sales manager for the Piping
Products Division of Sigma (which includes Sigma’s Fittings business), and he has held
that position since July 2009. (Minamyer, Tr. 3127-3128; CX 2525 (Minamyer, IHT at

5)).

From approximately 2004 until he joined Sigma in July 2009, Mr. Minamyer was Star’s
national sales manager, with responsibility for managing Star’s sales force, interfacing
with customers, and increasing Star’s sales. (McCutcheon, Tr. 2254; Minamyer, Tr.
3128; CX 2525 (Minamyer, IHT at 5)).

From approximately 1999 through 2005, Mr. Minamyer was a territory manager
(December 1999 through mid-2000) and a division manager (mid-2000 through mid-
2004) at Star. (Minamyer, Tr. 3128-3129; CX 2525 (Minamyer, IHT at 6-7); CX 2526
(Minamyer, Dep. at 9-10)).

As Star’s national sales manager in 2007 and 2008, Mr. Minamyer reported to Dan
McCutcheon. (Minamyer, Tr. 3130; CX 2526 (Minamyer, Dep. at 11-12)). Mr.
McCutcheon’s and Mr. Minamyer’s offices were close enough that they could speak to
one another in the hallway. (McCutcheon, Tr. 2254-2255).

When Mr. Minamyer was the national sales manager for Star’s waterworks division, only
the waterworks division sales force reported to him. (Minamyer, Tr. 3131-3132). Mr.
Minamyer had six division managers reporting to him, covering five territories within the
United States and one in Canada. (Minamyer, Tr. 3130).

When Mr. Minamyer was national sales manager at Star, Mr. Minamyer and Mr.
McCutcheon were in charge of setting and changing Star’s list prices and multipliers and
approving multiplier letters. (Minamyer, Tr. 3139, 3142; CX 2526 (Minamyer, Dep. at
99-100) (Mr. Minamyer and Mr. McCutcheon shared responsibility for changing list
prices or published multipliers). Mr. Minamyer typically had the responsibility for
approving individual instances of Project Pricing. (CX 2526 (Minamyer, Dep. at 99)
(Mr. Minamyer typically had decision-making authority on pricing, but for list price or
multiplier changes)).

3.3.23 Ramesh Bhutada

Ramesh Bhutada was the president and chief executive officer of Star from 1981 until
approximately November 2011. Since November 2011, Mr. Bhutada has been chief
executive officer of Star. (CX 2534 (Bhutada, IHT at 6); CX 2535 (Bhutada, Dep. at 5)).
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In 2008 and 2009, Mr. Bhutada was responsible, together with Mr. McCutcheon, for
setting Star’s pricing strategy. (McCutcheon, Tr. 2252; CX 2538 (McCutcheon, IHT
(Vol. 2) at 398)).

3.3.24 Navin Bhargava

From 2003 to the present, Navin Bhargava has been a vice president, and later an
executive vice president, of Star, with responsibility for sourcing, inventory, engineering,
quality control, and new product development. (Bhargava, Tr. 2917-2919, 2921; CX
2533 (Bhargava, Dep. at 7-8)).

Mr. Bhargava has a Bachelor’s degree in Mechanical Engineering and a Master’s degree
in industrial engineering. (Bhargava, Tr. 2917).

Mr. Bhargava began at Star as a product manager in 1994, responsible for inventory
planning and sourcing foundries for manufacturing. (Bhargava, Tr. 2918).

Mr. Bhargava was Star’s purchasing manager from 1996 to 1998. In this role, Mr.
Bhargava was also responsible for sourcing and supervising foundries that manufactured
Star’s products. (Bhargava, Tr. 2918-2919, 2920).

Mr. Bhargava was Star’s director of manufacturing in 1998 until approximately 2003.
His responsibilities in this role related to expanding Star’s manufacturing, and Star was
manufacturing in South America, Korea, China, and India at that time. (Bhargava, Tr.
2920).

Mr. Bhargava became a vice president of Star in approximately 2003. (Bhargava, Tr.
2921). He became executive vice president in approximately 2011. (Bhargava, Tr. 2917,
2921).

Mr. Bhargava’s responsibilities included supervision of Star’s entry into Domestic
Fittings manufacturing. (Bhargava, Tr. 2921). Mr. Bhargava was responsible for
locating appropriate domestic third-party foundries for Fittings production, developing
tooling for those foundries, setting up quality control procedures, and assessing the
manufacturing capacities of domestic foundries. (Bhargava, Tr. 2925-2926).

Mr. Bhargava’s quality control responsibilities involve establishing and conducting
testing and reporting at Star’s third party foundries. (Bhargava, Tr. 2924).

Mr. Bhargava has had responsibilities related to Star’s foundry operations in China,
including aspects of opening a foundry such as: assessing the capabilities of a third-party
foundry, establishing manufacturing processes for foundries, developing and approving
product patterns, testing, and troubleshooting inventory and customer service.
(Bhargava, Tr. 2921-2923).

One of Mr. Bhargava’s email addresses is insomniacn@aol.com. (CX 2533 (Bhargava,
Dep. at 8)).
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3.3.25 Leroy H. Leider, Jr.

Leroy H. Leider, Jr. is a general sales manager for Star. Mr. Leider has been employed
by Star since approximately 2004. (RX-695 (Leider, Dep. at 9-11)).

Mr. Leider was a territory manager for Star for approximately four years, from 2004 until
2008. (CX 2536 (Leider, Dep. at 11)).

In 2008 and 2009, Mr. Leider was a division manager for the northwestern United States,
including Washington, Oregon, Montana, Idaho, Utah, New Mexico, Colorado,
Wyoming, North Dakota, South Dakota, Minnesota, and Wisconsin. (CX 2536 (Leider,
Dep. at 11, 13)).

Mr. Leider became a general sales manager in 2009. (CX 2536 (Leider, Dep. at 13)).

As general sales manager, Mr. Leider has responsibility for supervising the division
managers in much of the eastern United States. (RX-695 (Leider, Dep. at 13, 16)).

As division manager, Mr. Leider reported to Matt Minamyer. (RX-695 (Leider, Dep. at
17)).

As division manager and as general sales manager, Mr. Leider has not had authority for
setting Star’s list prices or establishing Star’s published multipliers for fittings. (RX-695
(Leider, Dep. at 22)).

3.3.2.6 Michael Berry

Michael Berry has been a general sales manager for Star since 2009. (CX 2532 (Berry,
Dep. at 12)).

Mr. Berry was first employed as a territory manager by Star in approximately 2004. As a
territory manager, Berry was a salesman for Star. (CX 2532 (Berry, Dep. at 10)). From
approximately 2005 to 2009, Mr. Berry was a division manager for Star, with
responsibility for Star’s western division, which included portions of the United States
including and west of Arizona and Utah. (CX 2532 (Berry, Dep. at 13-15)). As division
manager, Mr. Berry had responsibility for supervising the territory mangers in the
western United States. (CX 2532 (Berry, Dep. at 14)).

John Ristine, John Lemoine, and Kris Kadai are territory managers for Star and reported
to Mr. Berry in his capacity as division manager. (CX 2532 (Berry, Dep. at 13-14)).

As division manager, Mr. Berry did not have responsibility for setting price lists or
published multipliers for Star. (RX-691 (Berry, Dep. at 18)).

As division manager, Mr. Berry sometimes exercised authority to approve Project

Pricing, but that authority was sometimes exercised directly by either Mr. McCutcheon or
Mr. Minamyer. (RX-691 (Berry, Dep. at 22); CX 2532 (Berry, Dep. at 22)).
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3.3.2.7 Other Employees

Pawan Sharda has been a Senior Financial Analyst at Star since 2007. He has worked at
Star since 2004. (CX 2540 (Sharda, Dep. at 6-7)). {
} (McCutcheon, Tr. 2500, in camera). {

} (Bhargava, Tr. 2943, in camera). Pam Garey was the inside sales
manager at Star in 2008. (Minamyer, Tr. 3159-3160).

3.4  Other Fittings Suppliers and Pipe Suppliers
3.4.1 American Cast Iron Pipe Company

3411 Company Basics

American Cast Iron Pipe Company (“ACIPCQO”) is a domestic manufacturer and seller of
ductile iron pipe, fabricated pipe, spiral weld steel pipe, steel pipe, fire hydrants, gate
valves and Fittings, with a foundry in Birmingham, Alabama. (CX 2486 (Burns, Dep. at
13)).

ACIPCO currently manufactures Fittings in the United States ranging from 30” to 64” in
diameter. ACIPCO exited the manufacture of Fittings under 30” in diameter in 2006, and
most Fittings below 24”. (CX 1897 at 002; CX 2486 (Burns, Dep. at 15, 17, 23-28; CX
2521 (Agarwal, IHT at 19-20) (SIP does not consider ACIPCO an active competitor for
Fittings under 36)).

ACIPCO sells Fittings as an ancillary product line; ACIPCO has focused its
improvements and investments on ductile iron pipe production over the years. (CX 2486
(Burns, Dep. at 41-42, 49-51)).

In 2009, 2010, and 2011, ACIPCQ’s Fittings sales accounted for less than 5% of its
overall revenue. (CX 2486 (Burns, Dep. at 16-17)).

As an OEM supplier of pipe systems, ACIPCO purchases Fittings from Sigma to sell as
part of its packaged sales of pipes and Fittings. (Pais, Tr. 1980-1981; CX 1092 at 005).

3.4.1.2 Key Employees

Jerry Neal Burns has been the division sales manager for the ductile iron pipe division of
ACIPCO for the last 22 years. His responsibilities include the promotion and sales of
ductile iron pipe and spiral weld steel pipe in the United States. (CX 2486 (Burns, Dep.
at 6-7)).

Michael Hays has been the director of supply chain management for ACIPCO for the last
six years. (CX 2487 (Hays, Dep. at 7-8)).
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3.4.2 Backman Foundry

3421 Company Basics

Backman Foundry, located in Provo, Utah, is a foundry that has been in operation since
1938. Backman Foundry employs 32 people. (RX-648 (Backman, Dep. at 9, 12)).

Backman Foundry primarily manufactures products for “the sulfuric acid business,”
which are used in “copper mines literally all over the world.” (CX 2488 (Backman, Dep.
at 12-13) (“I would say 60 to 70 percent of what we make is sold to chemical
manufacturing facilities for mostly for sulfuric acid.”)).

Backman also manufactures Fittings, which comprise approximately 20 to 25% of
Backman Foundry’s business, or approximately $3 million in sales annually. (CX 2488
(Backman, Dep. at 14, 18). Specifically, Backman Foundry manufactures customized
Fittings, niche products that do not compete with McWane or other large Fittings
suppliers who sell “standard off-the-shelf, the bread-and-butter [Fittings].” (CX 2488
(Backman, Dep. at 16-17) (“If you can imagine a pipe fitting that has a hole in it
anywhere but standard, that’s what we do.”); CX 2488 (Backman, Dep. at 79-80) (“I
can’t compete with McWane Corporation for example, TylerUnion. . . . Good grief. The
fittings sitting on the ground in their yard ready to ship cost less than molten metal before
I ever put it in a mold.”)).

Because Backman Foundry specializes in manufacturing custom-made pipe fittings it
does not consider Fittings made with automated systems competing products. (CX 2488
(Backman, Dep. at 78) (“Q. Who are your competitors today in the domestic pipe
fittings? A. Um, | don’t know that I actually have a competitor. And I qualify that
statement by I believe that | am the only facility left in the United States that specializes
and manufactures custom pipe fittings.”)).

Due to the high degree of customization of its Fittings, Backman Foundry produces
products on a purchase-order-by-purchase-order basis. (CX 2488 (Backman, Dep. at
33)).

3.4.2.2 Key Employees

Alan Backman is the president, CEO and primary owner of Backman Foundry. Mr.
Backman has had supervisory responsibility for everything that goes on at the foundry for
17 years. (CX 2488 (Backman, Dep. at 11) (“I own 98 percent of the stock of the
corporation.”)).

Mr. Backman’s responsibilities are to “oversee operations of the entire facility on more of
a global, . . . long-term basis.” Mr. Backman also deals with customers and keeps *“an
eye on day-to-day operations to some degree.” (CX 2488 (Backman, Dep. at 48).
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3.4.3 Griffin Pipe

3.43.1 Company Basics

Griffin Pipe Products Co. is a domestic manufacturer of ductile iron pipes and has been in
operation since the 1960s. Griffin also re-sells Fittings as part of packaged sales of pipes
and Fittings. (CX 2508 (Kurhts, Dep. at 9-10, 11) (noting that Metalfit manufactures
proprietary restraint joints for Griffin)).

{

} (CX 2508 (Kurhts, Dep. at 18, 19-20, 48-50, 73-
74, in camera) ({

}-
{
} (CX 2508
(Kurhts, Dep. at 42-44, in camera)).
{
} (CX 2508 (Kurhts, Dep. at 20-21, 24-27), in camera
{

1)
3.43.2 Key Employees

Douglas Kuhrts became the national customer service manager at Griffin Pipe, in Council
Bluffs, lowa in 2012. Before that, Mr. Kuhrts was the customer service manager for
Griffin’s west region for ten years. In total, Mr. Kurhts has been with Griffin for 12
years. (CX 2508 (Kurhts, Dep. at 6-7)).

3.4.4 Metalfit

344.1 Company Basics

Metalfit is a foundry in Monterrey, Mexico and a manufacturer of flanged Fittings from
3” to 48” in diameter and mechanical joint Fittings from 4” to 48” in diameter. (CX 2518
(Meyer, Dep. at 16-23)). Metalfit supplies Fittings under the Metalfit brand name, and as
private label products for ACIPCO, U.S. Pipe, Griffin, and Sigma. (CX 2518 (Meyer,
Dep. at 16-23)).
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In addition to Fittings, Metalfit produces municipal castings for the Mexican market and
non-waterworks products including valve bodies, butterfly valves, ball valves, plug
valves, and pump parts. (CX 2518 (Meyer, Dep. at 21)).

Metalfit exports approximately 98% of its Fittings to the United States. (CX 2518
(Meyer, Dep. at 20-21)).

All of the Fittings sold under the Metalfit brand name are sold through Distributors. (CX
2518 (Meyer, Dep. at 23-24)).

Metalfit’s total annual sales were { }in 2008, { }in 2009,
{ }in 2010, and { }in 2011. (CX 1777 at 005, in camera
(Metalfit sales information )).

In 2011, approximately 70% of Metalfit’s sales were of Fittings. Over the last five years,
Fittings sales have generally been less than 70%. (CX 2518 (Meyer, Dep. at 21-22, 108-
109)).

3.44.2 Key Employees

Mark L. Meyer has been an owner and vice president of Metalfit, Inc. since 2004. As
vice president of Metalfit, Mr. Meyer is responsible for sales, marketing, customer
development, new product development, strategic planning, government affairs and all
non-manufacturing aspects of the business. (CX 2518 (Meyer, Dep. at 9-12)).

Mr. Meyer and his partners built Metalfit as a greenfield foundry in 1991 and began
operations in 1994. (CX 2518 (Meyer, Dep. at 9-11)). In 2000, Mr. Meyer and his
partners sold the foundry to Griffin Pipe Products, but they purchased it back in July
2004, and continue to operate the foundry today. (CX 2518 (Meyer, Dep. at 9-11)).

3.45 NAPAC

NAPAC, Inc. is a Fittings supplier with close to a full product line of non-Domestic
Fittings. (CX 2500 (Swalley, Dep. at 135); CX 2526 (Minamyer, Dep. at 14); CX 2510
(Groeniger, Dep. at 44)).

NAPAC has three distribution centers, in Massachusetts, Jacksonville, and California.
(CX 2500 (Swalley, Dep. at 137)).

McWane does not consider NAPAC a primary competitor like Star and Sigma. (CX
2484 (Tatman, Dep. at 24-25)).

3.4.6 NACIP

3.46.1 Company Basics

In 2010, North American Cast Iron Products (“NACIP”) began selling Fittings in the
United States that it imports from India and China. (Saha, Tr. 1152-1153, 1173-1176).
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NACIP’s corporate headquarters are in New Jersey, and its distribution centers are in
New Jersey, Norfolk, Virginia, Covington, Georgia, and Houston, Texas. (Saha, Tr.
1153-1154).

NACIP sells Fittings to Distributors. (Saha, Tr. 1153-1154). NACIP currently sells
Fittings to approximately 50 separate Distributor branches, primarily third tier and
independent distributors. Mr. Saha estimates that this represents less than 5% of the
overall Fittings distribution network in the United States. (Saha, Tr. 1167-1168, 1171).

The volume of NACIP’s Fittings sales is “[i]nsignificant” in comparison to McWane.
(Saha, Tr. 1164; CX 2519 (Saha, Dep. at 26)).

NACIP Fittings sales are primarily in the eastern and southern parts of the United States.
NACIP has no current plans to expand its Fittings sales to other geographical areas.
(Saha, Tr. 1163-1164).

NACIP’s total revenues from Fittings in 2011 were approximately $500,000. (CX 2519
(Saha, Dep. at 26)).

3.46.2 Key Employees

Suvobrata Saha is the president and part-owner of NACIP, and has worked in the Fittings
industry since 1983. (Saha, Tr. 1152-1157). Mr. Saha’s responsibilities at NACIP
include sales planning, purchasing, and finance. (Saha, Tr. 1152-1153).

Mr. Saha is also the joint managing director of Carnation Industries, Limited, a foundry
that produces Fittings in China and India for NACIP. (Saha, Tr. 1155-1156).

Early in his career Mr. Saha worked as an Eastern U.S. regional sales manager for Star.
(Saha, Tr. 1157-1158).

In 1996 Mr. Saha started a waterworks company called Pipeline Components, Inc.
(“PCI"), of which he was vice president and part owner. (Saha, Tr. 1158). In 2005, Mr.
Saha sold PCI to Sigma, at which time Sigma closed down all three of PCI’s locations.
(Saha, Tr. 1161-1162). The agreement by which Sigma purchased PCI included a 3-year
non-compete clause binding Mr. Saha. During that time period, Mr. Saha was not
permitted to be in the Fittings business. (Saha, Tr. 1161-1162).

3.4.7 SIP

3471 Company Basics

{

camera ({

}(CX 2522 (Agarwal, Dep. at 6, 22), in

1)-
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SIP began selling Fittings in the United States in 2003 or 2004, and currently sells to
approximately { } (CX 2522 (Agarwal, Dep. at
29, 38, in camera)). {

} (CX 2522 (Agarwal, Dep. at
85), in camera).

SIP offers a full line of Fittings up to 48” in diameter. (RX-681 (Agarwal, Dep. at 30);
CX 2521 (Agarwal, IHT at 64-65)).

{
} (RX-369, in camera).

3472 Key Employees

Bharat Agarwal has been SIP’s vice president for business development since
approximately 2007. In that position, Mr. Agarwal is responsible for finding new
business opportunities, including new products and markets, and growing sales. (CX
2522 (Agarwal, Dep. at 6-7); RX-681 (Agarwal, Dep. at 9-10)).

3.4.8 U.S. Pipe

3.48.1 Company Basics

United States Pipe and Foundry (“U.S. Pipe”), headquartered in Birmingham, Alabama,
currently manufactures ductile iron pipe. (Morton, Tr. 2809). In the 2005-2012 time
period, U.S. Pipe manufactured ductile iron pipe at two plants in Bessemer, Alabama, and
a plant in Union City, California. (Morton, Tr. 2809).

U.S. Pipe sells complete waterworks systems that include its ductile iron pipe packaged
together with related products, including Fittings and accessories. (Morton, Tr. 2809-
2812).

U.S. Pipe’s main competitors in the sale of ductile iron pipe systems are Griffin,
McWane, and ACIPCO. (Morton, Tr. 2811-2812).

Until April 2006, U.S. Pipe manufactured Domestic Fittings from 4” to 64” in diameter at
its Chattanooga, Tennessee facility. U.S. Pipe stopped manufacturing Fittings in April
2006, and has since sold the Chattanooga facility. (Morton, Tr. 2810).

U.S. Pipe currently purchases non-Domestic Fittings primarily from Sigma, with Star as a
secondary supplier, and Domestic Fittings from McWane and Star. U.S. Pipe sells the
Fittings that it purchases as a part of a bundled package of Fittings and ductile iron pipe.
(Morton, Tr. 2810, 2819-2820).

In the Spring of 2009, U.S. Pipe decided not to re-enter the Domestic Fittings market.
(Morton, Tr. 2866-2867, 2876).
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U.S. Pipe’s total annual sales of all products are approximately $250 million to $300
million. (Morton, Tr. 2811-2812). U.S. Pipe’s total annual sales of Fittings are not
significant. (CX 0313 at 004 (Pais writing that U.S. Pipe was “not a producer anymore,
but a small player buying almost all their needs from Sigma”); see infra 1 1127-1128
(describing volume of U.S. Pipe’s Fittings sales)).

3.48.2 Key Employees

For the seven years between May 2005 and August 14, 2012, Thomas Morton was U.S.
Pipe’s vice president of purchasing. (Morton, Tr. 2807-2808). As vice president of
purchasing, Mr. Morton typically had final authority over all purchasing decisions at U.S.
Pipe, including which vendors U.S. Pipe used. (Morton, Tr. 2808).

Gary Crawford has been U.S. Pipe’s sales director since 2010. From 1978 to 1989, Mr.
Crawford was a sales representative for various geographic regions in the United States,
selling U.S. Pipe products, including Fittings. From 1989 to 1994, Mr. Crawford was the
Assistant Eastern Regional Sales manager. From 1994 to December 2003, Mr. Crawford
was the Eastern Regional sales manager. From December 2003 through 2010, Mr.
Crawford was the vice president of sales. (CX 2541 (Crawford, Dep. at 6-9)).

3.4.9 Electrosteel USA

3.49.1 Company Basics

Electrosteel USA entered the U.S. market in 2009, and sells 4” to 24” Fittings that were
manufactured in India. (RX-659 (Swalley, Dep. at 8-10, 12-13); CX 2500 (Swalley, Dep.
at 13)).

Electrosteel USA has concentrated its sales efforts in the southeastern United States.
(RX-659 (Swalley, Dep. at 27)). Electrosteel USA estimates its own market share in the
southeast as 1% after two and a half years. (CX 2500 (Swalley, Dep. at 33, 131)).

Of approximately 75 Distributor branches in the southeastern United States, Electrosteel
USA currently sells to only 7 to 10. Those 7 to 10 branches purchase approximately 10%
of their Fittings needs from Electrosteel USA. (CX 2500 (Swalley, Dep. at 152-153)).

Electrosteel USA estimates its own market share in the southeast as one percent after two
and a half years. (CX 2500 (Swalley, Dep. at 33, 131))

{
} (CX 2500 (Swalley, Dep. at 183-184), in camera
{
}
{

} (CX 1553 at 002-012, in camera {
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}; CX 2500 (Swalley, Dep. at 221-232), in camera {

} (CX 2500 (Swalley, Dep. at 185), in camera).

3.49.2 Key Employees

Robert Daniel Swalley has been the business development manager at Electrosteel USA
since August 2007 when he first began working for Electrosteel USA. (RX-659
(Swalley, Dep. at 5)).

35 Domestic Foundries
3.5.1 EBAA

3511 Company Basics

EBAA is a domestic joint restraint manufacturer with two domestic iron foundries in
Texas and one in Georgia. (RX-658 (Keffer, Dep. at 7-8)).

EBAA Iron does not produce any Fittings. (CX 2499 (Keffer, Dep. at 9)).

35.1.2 Key Employees

Jim Keffer is the sales division president for EBAA Iron, where he has worked for 35
years. (RX-658 (Keffer, Dep. at 4-6).

Mr. Keffer assisted Distributors, municipalities, and other market participants to
understand the meaning of the Buy American provision in ARRA after it passed. (RX-
658 (Keffer, Dep. at 70-72)).

352 EJ

3521 Company Basics

EJ is the successor company to East Jordan Ironworks, a domestic foundry that began
making gray iron municipal products in the 1920s, including: fire hydrants, gate valves,
construction castings, municipal manhole frames and covers, and gray iron water main
fittings. (RX-657 (Teske, Dep. at 8)).

EJ does not currently make Fittings, and has never made Fittings. (CX 2498 (Teske,
Dep. at 12)).

However, EJ does currently resell McWane Fittings to a few legacy clients in the

Midwest. Those Fittings sales are restricted to Michigan and Northern Illinois, and
account for less than 1% of EJ’s overall sales. (CX 2498 (Teske, Dep. at 33-34, 39-40)).
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EJ has made no efforts to expand its Fittings sales beyond its legacy clients because
Fittings are a resale product for EJ. Mr. Teske believes that Distributors are uninterested
in buying a resale product from EJ because Distributors can purchase the same product
from Fittings suppliers at a better margin. (CX 2498 (Teske, Dep. at 41-43)).

3.5.2.2 Key Employees

Thomas Michael Teske has been at East Jordan Ironworks, now EJ, since 1976, and is
currently the company’s vice president and general manager, responsible for EJ Canada,
EJ USA, Inc., and EJ America Latina. (RX-657 (Teske, Dep. at 5-6)).

3.5.3 Frazier & Frazier Industries

3531 Company Basics

Frazier & Frazier Industries (“Frazier & Frazier”) is a domestic foundry that was founded
in 1972. Frazier & Frazier produces castings for Domestic Fittings for suppliers like
McWane and Star. (RX-664 (Frazier, Dep. at 6-9, 14, 19-20) (noting broad array of
products it produces, including gray iron castings, fire hydrants, barbells and boat
anchors)).

Frazier & Frazier produces unfinished Domestic Fittings; the castings that Frazier &
Frazier makes for Fittings still require finishing, such as bolts, fasteners, and paint. (CX
2505 (Frazier, Dep. at 71-72); RX-664 (Frazier, Dep. at 18) (identifying Frazier &
Frazier as a castings manufacturer, not a Fittings manufacturer)).

The largest diameter Fitting that Frazier & Frazier produces is a 10” diameter Fitting.
(CX 2505 (Frazier, Dep. at 20, 34)).

Frazier & Frazier typically produces castings for Domestic Fittings through metal
patterns that are sometimes provided to Frazier & Frazier by its customers. (CX 2505
(Frazier, Dep. at 24-25) (noting that Frazier & Frazier may still incur expenses to set up
the new pattern, including adapting the pattern to the foundry’s flask and sampling)).

Frazier & Frazier’s total castings sales to Star were $544,349 in 2009, and increased to
$1,235,132 in 2010, with total Fittings sales of $4,118,869 to date. (RX-706 (Ewing,
Dep. at 6-10)).

3.5.3.2 Key Employees

Charles W. Frazier, Jr. has been Frazier & Frazier’s president and chief operating officer
since 2000. Mr. Frazier has been involved in the foundry business all of his life. (RX-
664 (Frazier, Dep. at 5-6)).

VJ Gupta is the sales manager at Frazier & Frazier. (RX-665 (Gupta, Dep. at 6)).

Lee Ann Ewing has been the secretary and treasurer at Frazier & Frazier since
approximately 2001, and has been employed by Frazier & Frazier since 1978. Ms.
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Ewing oversees Frazier & Frazier’s accounting functions, including billing, bill payment,
and profit and loss statement preparation. (RX-706 (Ewing, Dep. at 4-5)).

3.5.4 Glidewell Foundry

354.1 Company Basics

Glidewell Foundry (“Glidewell”) makes ductile iron castings for a wide variety of
industries, including the waterworks industry. (RX-666 (Glidewell, Dep. at 13-14)).

Approximately 50% of Glidewell’s total castings sales are for waterworks industry
customers and products, including Star, McWane, ACIPCO, and valve manufacturers.
(RX-666 (Glidewell, Dep. at 14-15)).

Approximately 8% of Glidewell’s waterworks sales in 2011 were Domestic Fittings
castings. (RX-666 (Glidewell, Dep. at 16)).

Glidewell began making Domestic Fittings castings in 2009, and sold Domestic Fittings
castings to Star in 2010. Typically, Glidewell realizes a 10% margin on its sales of
Domestic Fitting castings. (RX-666 (Glidewell, Dep. at 16, 54; CX 2507 (Glidewell,
Dep. at 95-96)).

Since 2009, Glidewell has cast only large-diameter Domestic Fittings of 30” to 48” in
diameter. Glidewell has never had the equipment necessary to efficiently make Domestic
Fittings castings smaller than 30”. (CX 2507 (Glidewell, Dep. at 63)).

3542 Key Employees

David Glidewell has worked in the foundry business since 1974, and has been the
president and CEO of Glidewell Foundry since 1991. (RX-666 (Glidewell, Dep. at 8-
10)). Mr. Glidewell oversees Glidewell’s operations and handles all quoting and
estimating for the company, including reviewing all requests for quotes. (RX-666
(Glidewell, Dep. at 11-12)).

3.5.5 Mabry Castings

3551 Company Basics

Mabry Castings (“Mabry’””) manufactures castings for Domestic Fittings. (RX-676 (Hall,
Dep. at 18-19) (noting wide variety of products produced by Mabry).

Mabry can cast Domestic Fittings with a 12" and smaller outside diameter on its green
sand machine, and Domestic Fittings of a 50” diameter and smaller on its Airset machine.
(CX 2517 (Hall, Dep. at 26-27)).

In 2009, Mabry began producing Domestic Fitting castings for Star. (CX 1581; RX-676

(Hall, Tr. 67-68)). Mabry currently makes mechanical joint bend Domestic Fittings that
are 8” and larger for Star. (RX-676 (Hall, Dep. at 19)).
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3.55.2 Key Employees

Eddie N. Hall, Jr. is the sales manager at Mabry foundry in Beaumont, Texas, where he
has worked for over 29 years. As sales manager, Mr. Hall provides quotes to Domestic
Fitting casting customers. Before 2011, Mr. Hall was Mabry’s plant operations manager.
(RX-676 (Hall, Dep. at 5, 7-12, 17, 18)).

3.6 Distributors
3.6.1 HD Supply

3.6.1.1 Company Basics

HD Supply is the largest waterworks Distributor in terms of sales in the United States.
(Joint Stipulations of Fact, JX 0001 1 24). HD Supply sells all waterworks products,
including PVC pipe, ductile iron pipe, valves, hydrants, brass items, appurtenances, and
Fittings. (Webb, Tr. 2706).

HD Supply is a national Distributor with 235 branches in major metropolitan areas in 44
states. Each branch stocks Fittings and other products for HD Supply’s customers.
(Webb, Tr. 2698-2699 (identifying branches in every state except Maine, Vermont, New
Hampshire, Hawaii, Wyoming, and North Dakota)).

3.6.1.2 Key Employees

From 2007 through December 2011, Jerry L. Webb was president and CEO of HD
Supply’s Waterworks Division. (Webb, Tr. 2694-2695).

Mr. Webb reports to Joe DeAngelo, who is the CEO for all of HD Supply, and also gives
monthly updates to the board on performance, long range forecasting, initiatives and
sales. (Webb, Tr. 2695-2696).

Mr. Webb’s direct reports are the HD Supply waterworks division’s CFO, CIO, the vice
president of market development, and the strategic business development director.
(Webb, Tr. 2695-2696). Prior to December 2011, HD Supply’s six waterworks regional
vice presidents (including one vice president of fire protection) reported to Mr. Webb.
(Webb, Tr. 2696-2697).

As CEO of the HD Supply Waterworks division, Mr. Webb is responsible for strategic
growth, new markets, market and product initiatives, and vendor relations. (Webb, Tr.
2696-2697; CX 2514 (Webb, Dep. at 9-10)).

Mr. Webb exerts final authority over which Fittings suppliers HD Supply selects. (Webb,
Tr. 2746).

Before March 2007, Mr. Webb was a Southeast regional vice president of HD Supply.

All branch managers in Georgia, Florida, Alabama, Mississippi, and Arkansas reported to
Mr. Webb. Mr. Webb had profit and loss responsibility for his region. (Webb, Tr. 2697-
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2698). Other positions that Mr. Webb has held at HD Supply since he joined the
company in 1981 include sales, inside sales, branch management, national sales
management. (Webb, Tr. 2698-2699).

Rob Hixon and Don Taylor were employees of HD Supply in 2008. (CX 2536 (Leider,
Dep. at 83)).

3.6.2 Ferguson

3.6.2.1 Company Basics

Ferguson is the second largest waterworks Distributor in terms of sales in the United
States. (Joint Stipulations of Fact, JX 0001 { 25). Ferguson serves the water and
wastewater industry, supplying primarily pipe, valves and fittings to contractors and
municipalities. (CX 2503 (Thees, IHT at 15)).Ferguson has an approximately 25%
market share nationwide. (Tatman, Tr. 952-953; Thees, Tr. 3059 (noting that Ferguson
has thousands of waterworks customers)).

Ferguson is a national Distributor with approximately 167 branches throughout the
country that distribute waterworks products, including Fittings. (Thees, Tr. 3042, 3045-
3046 (identifying branch locations in every state except Kansas, Nebraska, and lowa).

Ferguson employs a sales force of over 300 outside sales people and 250 inside sales
people. (Thees, Tr. 3060).

Ferguson’s executives are involved in Fittings supplier decisions based on the strength of
any corporate rebate program with the supplier and the strength of the overall relationship
between Ferguson and the supplier. (Thees, Tr. 3083). Ferguson’s branches are more
involved in selecting a Fittings supplier when the customer specifies a brand or where the
local relationship with the End User is significant. (Thees, Tr. 3083-3084).

Ferguson and HD are McWane’s two largest Fittings customers. (Tatman, Tr. 953;
Thees, Tr. 3042) (noting that McWane also supplies soil pipes to Ferguson’s Plumbing
Division in addition to waterworks products, including Fittings)).

3.6.2.2 Key Employees

Since August 2009, William Taylor Thees, Jr. has been the vice president of waterworks
at Ferguson Enterprises, where he has worked for the last 22 years. (Thees, Tr. 3032-
3033). Before becoming vice president, Mr. Thees held a series of positions at Ferguson,
including branch manager, district manager, and business group owner of Ferguson’s
waterworks group, with responsibilities similar to his vice-president responsibilities.
(Thees, Tr. 3034-3035).

As vice president of Ferguson’s waterworks division, Mr. Thees has profit and loss and
strategy development responsibilities for the waterworks group. These responsibilities
include deciding what initiatives to pursue or ways to grow the waterworks group, and

deciding whether to acquire or open new Ferguson branches. (Thees, Tr. 3039).
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Mr. Thees regularly interacts with his district managers, gathering intelligence in order to
understand relationships with suppliers, the relative sale volumes of each district, and
potential growth areas. (Thees, Tr. 3040-3041).

Mr. Thees often has the final authority in the selection of waterworks suppliers, including
Fittings suppliers, though he discusses waterworks decisions with other Ferguson
divisions when the supplier, like McWane, sells non-waterworks products to Ferguson as
well. (Thees, Tr. 3041-3042).

Mr. Thees participates in negotiating rebates with Ferguson’s waterworks suppliers. The
corporate rebate department takes the lead when it is a corporate rebate, and the local or
regional office takes the lead on regional rebates. (Thees, Tr. 3041).

3.6.3 WinWholesale

3.6.3.1 Company Basics

WinWholesale, which does business as WinWater Works (“WinWater”), is the third
largest waterworks Distributor in the United States with 43 local companies or branches
in 22 states. (CX 2162 at 001; CX 2546 (Gibbs, Dep. at 11, 15-16)). WinWater sells
waterworks products, including Fittings, to End Users. (CX 2546 (Gibbs, Dep. at 7-8)).

In 2008, WinWholesale purchased approximately $9.5 million in Fittings. (CX 2546
(Gibbs, Dep. at 12)). In 2009, WinWholesale purchased approximately $8.7 million in
Fittings. (CX 2546 (Gibbs, Dep. at 12)). In 2010, WinWholesale purchased
approximately $9.0 million in Fittings. (CX 2546 (Gibbs, Dep. at 12)). In 2011,
WinWholesale purchased approximately $9.0 million in Fittings. (CX 2546 (Gibbs, Dep.
at 12)).

In 2011, WinWholesale’s annual revenue was $1.78 billion. (CX 2546 (Gibbs, Dep. at
11-12)).

3.6.3.2 Key Employees

Eddie Gibbs has been the vice president of vendor relations for WinWholesale for since
2005. (CX 2546 (Gibbs, Dep. at 7-8)).

As the vice president of vendor relations, Mr. Gibb’s responsibilities include negotiating
programs for all of WinWholesale’s products, including Fittings, with vendors, gaining
access to vendor lines, and dealing with disputes with local companies (branches) and
vendors. (CX 2546 (Gibbs, Dep. at 7)).
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3.6.4 Hajoca

3.64.1 Company Basics

Hajoca Corporation distributes plumbing, heating, and industrial products. (Pitts, Tr.
3291-3292). Hajoca sells waterworks products including flanged pipes and fittings,
saddles, valves, and Fittings. (Pitts, Tr. 3297).

Hajoca has 351 locations, or profit centers. Of those, approximately nine sell waterworks
products. Three branches sell waterworks exclusively: Tulsa, Oklahoma; Salt Lake City,
Utah; and Olathe, Kansas. Lansdale, Pennsylvania also sells waterworks products.

(Pitts, Tr. 3296-3297).

Compared to Ferguson and HD Supply, Hajoca’s presence in the waterworks distribution
business — with three dedicated waterworks locations — is very small. (Pitts, Tr. 3299-
3300).

3.6.4.2 Key Employees

Roy Lee Pitts has been the director of vendor relations at Hajoca for the last fifteen years.
(Pitts, Tr. 3291-3292). Before Mr. Pitts was the director of vendor relations, he was the
manager of Hajoca’s Fairfax, Virginia branch. Before that, Mr. Pitts was an outside sales
person. (Pitts, Tr. 3293).

As director of vendor relations, Mr. Pitts negotiates programs with Hajoca’s vendors,
supervises Hajoca’s supplier rebate programs, and represents Hajoca at industry events.
Mr. Pitts’s responsibilities include waterworks. (Pitts, Tr. 3293-3294).

Mr. Pitts regularly communicates with waterworks suppliers about Hajoca’s waterworks
purchasing goals. In Mr. Pitts’s prior role as Hajoca Fairfax’s manager, he also picked up
waterworks products from suppliers if it was necessary for his customers. (Pitts, Tr.
3294).

Mr. Pitts advises individual Hajoca branches about supplier corporate rebate programs,
cash discounts, and shipping terms, and the branch managers of those branches make
final decisions on which products to purchase. (Pitts, Tr. 3295-3296).

3.6.5 The Distribution Group (TDG)

3.65.1 Company Basics

The Distribution Group, also known as “TDG?”, is a “group of distributors that pool their
buying power together to jointly earn rebates based on group volume, group purchases
from vendors.” (CX 2494 (R. Fairbanks, Dep. at 10); Minamyer, Tr. 3188 (TDG is a
group of independent Fittings Distributors that negotiate collectively with vendors)).

There are 32 independent Distributors that make up the membership of TDG. (CX 2494
(R. Fairbanks, Dep. at 10); Sheley, Tr. 3380 (TDG currently has 32 members)). TDG
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does not “have any solid written criteria” for membership but looks for “members that
have better than $10 million in annual purchases and that have good [financial] reputation
in the industry.” (CX 2494 (R. Fairbanks, Dep. at 12)).

The purpose of TDG is to increase the negotiating power of individual Distributors who
would otherwise not receive terms as favorable to them as the terms that suppliers extend
to larger Distributors like HD Supply. (Sheley, Tr. 3394-3395).

TDG collectively negotiates for freight terms, payment terms, rebate programs, and
extended purchasing agreements with 68 suppliers, including Fittings. (Sheley, Tr. 3378-
3379; CX 2494 (R. Fairbanks, Dep. at 11) (“Our agreements are really only products that
our members buy and resale, so they’re wholesale products. So they’re the same
products they sell to their customers.”)).

{ } (CX 2494 (R.
Fairbanks, Dep. at 21), in camera; Sheley, Tr. 3393, in camera ({
}).
{
}(CX 2494 (R.

Fairbanks, Dep. at 21, in camera, 57-58); Sheley, Tr. 3379-3380 (TDG distributes TDG
supplier rebates to TDG members on a pro-rata basis)).

TDG’s Vendor Committee reviews proposals from vendors and selects the vendors with
whom TDG will have rebate programs. (CX 2494 (R. Fairbanks, Dep. at 12); Sheley, Tr.
3379-3380 (describing process of Vendors submitting proposals to TDG prior to
September Vendor Selection Committee meetings)).

The vendor committee consists of nine members, each with an equal vote. (CX 2494 (R.
Fairbanks, Dep. at 12-14)). Members of the vendor committee include, Dennis Sheley,
Illinois Meter Company; Curtis Porter, Utility Supply Company; Michael Coryn, Utility
Equipment Company; Jenks Hayes, Hayes Pipe & Supply; Peter Prescott, E.J. Prescott
Company; Wayne Johnson, Dana Kepner Company; Dennis Johnson, Atlas Utility; Hod
Fowler, H.D. Fowler Company; and Jeff Konen, Consolidated Supply Company. (CX
2494 (R. Fairbanks, Dep. at 13)).

Currently, TDG has contracts with 72 different waterworks suppliers. (Sheley, Tr. 3396-
3397). TDG members must purchase certain percentages of their purchases from TDG
vendors, but members are not required to purchase products from any specific vendor just
because the vendor has a rebate program with TDG. (CX 2494 (R. Fairbanks, Dep. at 33)
(*[M]embers can buy from wherever they want.”); Sheley, Tr. 3395-3396).

3.6.5.2 Key Employees

Richard Frank Fairbanks Il is the president of TDG. (CX 2494 (R. Fairbanks, Dep. at
10)). His primary responsibilities are to “manage relationships” between members and
vendors or “act as a liaison,” to “facilitate negotiations” between members and vendors,
to “manage the numbers of purchases and rebates,” and to “oversee the purchasing goals
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and commitments.” (CX 2494 (R. Fairbanks, Dep. at 58-59, 61)). Mr. Fairbanks spends
80% of his time managing relationships or acting as a liaison between members and
vendors. (CX 2494 (R. Fairbanks, Dep. at 59)).

Mr. Fairbanks was president of WR White, a distribution company, in the early 1990s.
(CX 2494 (R. Fairbanks, Dep. at 50). Mr. Fairbanks sold WR White in 2000. (CX 2494
(R. Fairbanks, Dep. at 55). WR White’s parent company, Old Castle Precast, is a
member of TDG. (CX 2494 (R. Fairbanks, Dep. at 52)).

Mr. Fairbanks has relationships with Larry Rybacki at Sigma, Dan McCutcheon at Star,
and Rick Tatman and Jerry Jansen at Tyler Union. (CX 2494 (R. Fairbanks, Dep. at 65-
66)). Previously Mr. Fairbanks had relationships with Victor Pais at Sigma and Matt
Minamyer at Star. (CX 2494 (R. Fairbanks, Dep. at 65-66)).

3.6.6 EJ Prescott, Inc.

3.6.6.1 Company Basics

E.J. Prescott, Inc. is a waterworks Distributor headquartered in Gardiner, Maine. (CX
2501 (Prescott, IHT at 7-9)). E.J. Prescott has 27 branches located throughout Maine,
New Hampshire, Rhode Island, Vermont, Massachusetts, Connecticut, Indiana, Ohio, and
New York. (CX 2502 (Prescott, Dep. at 9); CX 2501 (Prescott, IHT at 8)).

Right before the passage of ARRA, 20% of E.J. Prescott customers were “[a] hundred
percent domestic.” (CX 2501 (Prescott, IHT at 41)). E.J. Prescott’s fitting inventory in
2012 was 50% domestic and 50% imported. (CX 2502 (Prescott, Dep. at 11)).

E.J. Prescott purchases ductile iron pipe fittings from Tyler, Sigma, Star, and SIP. (CX
2502 (Prescott, Dep. at 15, 20)).

E.J. Prescott is a member of TDG. (RX-661 (Prescott, Dep. at 40)).

E.J. Prescott’s revenue in 2009 was approximately $145 million and its revenue in 2010
was approximately $140 million. In 2009, E.J. Prescott’s revenue from Fittings was “two
to three million” and in 2010 it was approximately three to three-and-a-half million
dollars. (CX 2502 (Prescott, Dep. at 10)).

E.J. Prescott competes with Ferguson, Maine Water, HR Prescott & Sons, and TI Sales in
Maine. (CX 2502 (Prescott, Dep. at 62)).

E.J. Prescott’s market share in Maine is approximately 50%. (CX 2502 (Prescott, Dep. at
61) (“probably approaching 50, maybe even more”)).

3.6.6.2 Key Employees

Peter Prescott has been the CEO of E.J. Prescott for 10 years. (CX 2502 (Prescott, Dep.
at 6-7)). From 1978 until he became CEO, Mr. Prescott was the president of E.J.
Prescott. (CX 2502 (Prescott, Dep. at 7)).
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Mr. Prescott started working in the waterworks industry in 1959 in sales, worked his way
up to sales manager and then in 1978 purchased E.J. Prescott Company from his father
with his two brothers-in-law. (CX 2501 (Prescott, IHT at 6)).

3.6.7 Groeniger & Company

3.6.7.1 Company Basics

Groeniger & Company (“Groeniger”) was a waterworks Distributor that had 14 branches
before it had to close five branches due to the economy. (CX 2509 (Groeniger, IHT at
24)). Ferguson purchased Groeniger in 2011. (CX 2510 (Groeniger, Dep. at 125)).

Groeniger’s nine California branches serviced the following metropolitan areas:
Bakersfield; Fresno; Modesto Stockton; Sacramento; San Francisco Bay area; and
Monterey Bay area. Santa Maria branch serviced the southwest coastal area; and the
Chico location is now only a stocking yard. (CX 2509 (Groeniger, IHT at 25) (noting
that Santa Maria branch services California southwest coastal area, and its Chico location
is now only a stocking yard)).

Groeniger was a member of TDG. (CX 2510 (Groeniger, Dep. at 58-59)).

Groeniger purchased Fittings from McWane, Sigma, and Star. (CX 2510 (Groeniger,
Dep. at 44)).

Groeniger’s competitors were Ferguson, R&B Supply, Camellia Valley Supply,
McGuire & Juvet, Pace Supply, Ed Walsh Company, and Kenko Utility Supply
Company. (CX 2510 (Groeniger, Dep. at 49)).

In 2010, Groeniger’s annual revenue was approximately $92 million; $2.9 million was
from Fittings. (CX 2509 (Groeniger, IHT at 39-40)).

In 2010, Groeniger’s market share ranged from 25% to 60% in the markets it served in
northern California. (CX 2510 (Groeniger, Dep. at 135) (“Hayward market share was
probably in the 40 to 50, 40 to 45%.”); CX 2510 (Groeniger, Dep. at 145) (“So I think
our market share in that area [Modesto market] was significant. Probably in the 60s, high
60 percentage points.”); CX 2510 (Groeniger, Dep. at 141) (over 50 percent in the
Sacramento market); CX 2510 (Groeniger, Dep. at 148 (35% to 40% in the Chico
market); CX 2510 (Groeniger, Dep. at 150) (60% in the Fresno market); CX 2510
(Groeniger, Dep. at 150) (50% in the Bakersfield market); CX 2510 (Groeniger, Dep. at
151) (60% in the Santa Maria market); CX 2510 (Groeniger, Dep. at 152) (25% to 30%
in the Santa Paula market)).

3.6.7.2 Key Employees

Michael Groeniger was the president of Groeniger & Company from 1984 to 2011 when
Groeniger & Company was purchased by Ferguson. (CX 2509 (Groeniger, IHT at 7);
CX 2510 (Groeniger, Dep. at 125). Mr. Groeniger became the Chairman of the Board in
1988 or 1989. (CX 2509 (Groeniger, IHT at 7)).
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Mr. Groeniger’s responsibilities as president were to oversee the entire company; which
he did by visiting his branches to make sure things were running well. (CX 2509
(Groeniger, IHT at 7-8)).

Historically, Mr. Groeniger developed the “long term relationships” with Groeniger’s
manufacturers. (CX 2509 (Groeniger, IHT at 9)).

3.6.8 lllinois Meter

3.6.8.1 Company Basics

Illinois Meter is a Distributor of waterworks, utility, sewer, and gas products, including
Fittings. (Sheley, Tr. 3376-3378). lIllinois Meter purchases Fittings from McWane and
Star. (CX 2516 (Sheley, Dep. at 11, 133)).

Illinois Meter is a member of The Distribution Group, also known as TDG. (Sheley, Tr.
3378).

Illinois Meter has five branches, located in Saint Louis, Missouri; Benton, Illinois;
Champaign-Urbana, Illinois; Decatur, Illinois; and Springfield, Illinois. (Sheley, Tr.
3382).

Illinois Meter’s competitors include HD Supply, Schulte Supply, Midwest Meter, and
Midwest Municipal. (Sheley, Tr. 3381-3382).

{ } (Sheley, Tr. 3427, in camera).
{
} (Sheley, Tr. 3427-3429, in camera).
{
} (Sheley, Tr.

3428-3429, in camera).

{

} (Sheley, Tr. 3429-3430, in camera).
{

} (Sheley, Tr. 3430, in camera).
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{
} (Sheley, Tr. 3431, in

camera).

{

} (Sheley, Tr. 3431-3432,

in camera).

{

} (Sheley, Tr. 3432, in camera).
{

} (Sheley,
Tr. 3432, in camera).

{
} (Sheley, Tr. 3433, in camera).

3.6.8.2 Key Employees

Dennis James Sheley is the president and owner of Illinois Meter, and has been the owner
of Illinois Meter for the last 28 years. (Sheley, Tr. 3375-3376).

Mr. Sheley’s responsibilities at Illinois Meter include: visiting with customers,
overseeing purchasing and sales decisions, and ultimate authority on the selection of
waterworks suppliers, including Fittings suppliers. (Sheley, Tr. 3376-3378).

Mr. Sheley is the chairman of the board of TDG, and one of nine equal voting members
of TDG’s vendor selection committee. (Sheley, Tr. 3379).

3.6.9 C.I. Thornburg Company, Incorporated

3.6.9.1 Company Basics

C.1. Thornburg Company, Incorporated (“C.I. Thornburg”) is a waterworks Distributor,
and is a member of TDG. (CX 2489 (Morrison, IHT at 6-8)).

C.1. Thornburg has grown from one branch in 1973 to five branches: two in West
Virginia, two in Kentucky and one in Tennessee. (CX 2489 (Morrison, IHT at 19)).

C.1. Thornburg’s market share in West Virginia is 75-80%. (CX 2489 (Morrison, IHT at
22)). C.l1. Thornburg competes for sales to contractors with Ferguson Enterprises, Inc.
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and HD Supply in West Virginia. Ferguson is primarily winning the rest of the West
Virginia business. (CX 2489 (Morrison, IHT at 23-24)).

In 2010, C.I. Thornburg’s total waterworks revenue was approximately $50 million and
its revenue on Fittings was $1 to $2 million. (CX 2489 (Morrison, IHT at 24)).

C.1. Thornburg purchases 85% of their imported Fittings from Sigma, 10% from Star and
5% from Tyler. (CX 2489 (Morrison, IHT at 60)).

C.1. Thornburg is a member of TDG. (CX 1362 at 002).

3.6.9.2 Key Employees

Edward Morrison Jr. is the president of C.1. Thornburg and has been since 1991. (CX
2489 (Morrison, IHT at 6)). Mr. Morrison has worked in the waterworks industry for 39
years. (CX 2489 (Morrison, IHT at 6)).

Mr. Morrison’s role as president includes overseeing administrative functions, serving on
various industry boards, vendor relations, helping with pricing and contractor sales, and
municipal sales. (CX 2490 (Morrison, Dep. at 15) (“everything that’s involved in the
day-to-day operation of the business”)). Mr. Morrison has personal knowledge of every
aspect of the day-to-day operation of running a waterworks distribution business. (CX
2489 (Morrison, IHT at 7)).

3.6.10 Utility Equipment Company

3.6.10.1 Company Basics

Utility Equipment Company (“UECQO”) is a Distributor that sells all materials related to
underground water, sewer, and storm water retention and detention systems. (CX 2544
(Coryn, Dep. at 8)).

UECO has five lowa branches located in Bettendorf, Dubuque, Des Moines, Sioux City,
and Waterloo; one branch in Omaha, Nebraska; and another branch in Peru, Illinois. (CX
2544 (Coryn, Dep. at 8-9)).

UECO is a member of TDG. (CX 1362 at 002; RX-703 (Coryn, Dep. at 47)).

Between 2007 and 2011, UECQO’s annual revenues ranged from approximately $25
million to approximately $33 million, and its annual Fittings revenues ranged from
approximately $1 million to approximately $1.5 million. (CX 2544 (Coryn, Dep. at 11-
12)).

3.6.10.2 Key Employees

Michael R. Coryn is the president of UEC, which is a family company, and has been for
17 years. (CX 2544 (Coryn, Dep. at 6)). Mr. Coryn’s responsibilities as president
include making all major business decisions and involvement in purchasing and
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inventory decisions and sales. (CX 2543 (Coryn, IHT at 9); CX 2544 (Coryn, Dep. at
7).

3.6.11 Dana Kepner Company

3.6.11.1 Company Basics

Dana Kepner Company (“Dana Kepner”) is a Distributor that sells waterworks products,
including Fittings, to End Users. (CX 2492 (Johnson, Dep. at 9, 39, 79)).

Dana Kepner has 15 branches: one in Montana, one in Wyoming, three in Colorado, three
in West Texas, six in Arizona, and one in Nevada. (CX 2492 (Johnson, Dep. at 9)).

Dana Kepner is a member of TDG. (CX 1362 at 001).

Between 2009 and 2011, Dana Kepner’s annual revenue has ranged from approximately
$73 million to approximately $78 to $80 million. (CX 2492 (Johnson, Dep. at 10)).

From 2009 to 2011, 4.0% to 4.5% of Dana Kepner’s revenue has come from Fittings.
(CX 2492 (Johnson, Dep. at 10)).

3.6.11.2 Key Employees

Wayne Edward Johnson is president and part owner of Dana Kepner. Mr. Johnson has
been President since 1994 and has worked for the company since 1991. (CX 2492
(Johnson, Dep. at 6)). Mr. Johnson’s responsibility as president of Dana Kepner is “[t]he
overall supervision of the company,” including overseeing the purchasing of Fittings.
(CX 2492 (Johnson, Dep. at 7-8)).

3.7 DIFRA

The Ductile Iron Fittings Research Association (“DIFRA”) is an Alabama nonprofit
corporation incorporated on January 12, 2007. (CX 1480 at 007; Brakefield, Tr. 1220,
1227).

DIFRA’s members are McWane; Sigma; Star; and U.S. Pipe. (Joint Stipulations of Fact,
JX 0001 1 17 (four members); Brakefield, Tr. 1227-1228 (DIFRA remains in existence
today)).

In 2008, Mr. Pais, Mr. Rybacki, and Mr. Brakefield were involved with DIFRA on
Sigma’s behalf, Mr. McCutcheon was involved with DIFRA on Star’s behalf, Mr.
Tatman was involved with DIFRA on McWane’s behalf, and Mr. Crawford was involved
with DIFRA on behalf of U.S. Pipe. (Brakefield, Tr. 1220-1221 (Mr. Bhattacharji’s
involvement was “low-key”), 1270-1271; Tatman, Tr. 475; McCutcheon, Tr. 2416; CX
2541 (Crawford, Dep. at 9-10)).
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3.7.1 Bradley Arant

Thad G. Long, K. Wood Herren, and Michael D. McKibben of the Birmingham,
Alabama law firm Bradley Arant Rose & White (“Bradley Arant”)) served as DIFRA’s
attorneys, and helped to structure the information exchange operated by DIFRA. (CX
2497 (Long, Dep. at 8-9) (describing initial involvement in DIFRA formation); CX 1083
at 002 (Thad Long email describing Bradley Arant as counsel to DIFRA); CX 1473 at
001 (first DIFRA meeting minutes); CX 0048 at 001 (third DIFRA meeting minutes);
Tatman, Tr. 485).

3.7.2 Sellers Richardson

DIFRA engaged the accounting firm of Sellers, Richardson, Watson, Haley & Logan,
LLP (now known as Sellers, Richardson, Holman & West LLP) (“SRHW”) of
Birmingham, Alabama to compile members’ Fittings shipment data and to report
aggregated monthly data to each member. (CX 1333 at 003, 005 (January 2007
engagement letter describing data aggregation function); Brakefield, Tr. 1236 (DIFRA
retained the accounting firm in January 2007); CX 0160 at 002 (Long providing members
with instructions for reporting data to SRHW in April 2008)).

Richard Wallace Haley is an audit partner at SRHW, and was the senior person at SRHW
responsible for providing services to DIFRA. (RX-679 (Haley, Dep. at 7, 9)). Margaret
Powell, a manager in SRHW’s audit department, and Bree Holland, a senior auditor ta
SRHW, were the primary contacts with DIFRA members. (CX 2520 (Haley, Dep. at 49-
50)).

3.8  AWWA

The American Water Works Association is a waterworks industry trade association (CX
2537 (McCutcheon, IHT (Vol. 1) at 30)). The AWWA establishes certain standards for
the production of Fittings for use in the United States; all fittings have to comply with
AWWA standards. (Minamyer, Tr. 3137; Tatman, Tr. 878; CX 2522 (Agarwal, Dep. at
37); CX 2508 (Kuhrts Dep. at 30-31), in camera ({

D

AWWA hosts an annual convention and trade show that is widely attended by suppliers,
Distributors, municipalities, contractors, and engineers. (Pais, Tr. 1899-1901). The
annual AWWA event is both socially- and business-oriented. Industry participants
(almost 500 exhibitors) exhibit their products at booths, and there are technical sessions
as well. (Pais, Tr. 1899-1901).
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Industry Background

4.1  Fitting Basics
4.1.1 Applications

Fittings are used in pressurized water distribution and treatment systems to join pipes,
valves and hydrants, and to change, divide or direct the flow of water. (Joint Stipulations
of Fact, JX 0001 { 6; Tatman, Tr. 219-220; CX 2494 (R. Fairbanks, Dep. at 79); CX 2502
(Prescott, Dep. at 51); CX 2489 (Morrison, IHT at 40); Thees, Tr. 3052-3053).

Pressurized pipe applications, which include all potable water lines and some sewer lines,
almost always use Fittings. (Webb, Tr. 2710-2711). Pressurized applications are those
applications where the flow is not caused by gravity, and include pressurized water,
pressurized reclaimed water, pump stations, treatment plants, and pressurized force main
sewers. (Thees, Tr. 3053). All water lines are pressurized and some sewer lines are
pressurized. (Thees, Tr. 3053).

Fittings are relatively rarely used in gravity pipe lines; plastic fittings are more prevalent
in those applications. (Webb, Tr. 2711-2712; CX 2489 (Morrison, IHT at 40) (Fittings
are typically not used if the pipeline is not pressurized, as “[i]t would be overkill’")).

Fittings are used for both “line” (i.e., underground) and “plant” projects. (Webb, Tr.
2710).

“Plant” work refers to waterworks projects for water treatment plants, pumping stations,
or wastewater treatment plants, which process water so that it can be consumed and
process sewage so that it is clean when it is dumped. (CX 2502 (Prescott, Dep. at 48-49);
Webb, Tr. 2710; Tatman, Tr. 227-228)). Plant work often involves the use of Fittings in
systems that are indoors. (CX 2480 (Napoli, Dep. at 19-20)).

Plant work generally uses the largest size fittings; uses many different, uncommonly used
configurations; and has special coating and painting requirements. (Pais, Tr. 1913-1914).

“Line” work refers to waterworks projects related to pipes that are located under the
street in order to move water from water supply facilities to neighborhoods, or from
neighborhoods to sewage facilities. (CX 2502 (Prescott, Dep. at 48); Webb, Tr. 2710).
In comparison to plant work, “underground” distribution network waterworks projects
use more predictable configurations and numbers of Fittings. (Pais, Tr. 1913; CX 2480
(Napoli, Dep. at 19-20) (describing line work as conveying water to and from
neighborhoods, and as simpler and more straightforward than plant work)).

4.1.2 Shapes, Sizes, and Configurations

There are several thousand unique configurations of Fittings in different shapes, sizes and
coatings. (Joint Stipulations of Fact, JX 0001 { 8). Each unique configuration has its
own identifier and is a unique item or stock-keeping unit (SKU). (Tatman, Tr. 463; CX
2500 (Swalley, Dep. at 104-105) (explaining that an SKU is a unique item). McWane
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estimates that it carries approximately 2,000 Fittings SKUs (RX-637 (Jansen, Dep. at
87)).

4121 Shape and Size

Fittings come in several shapes, including elbows, reducers and “T’s.” (Tatman, Tr. 220-
221).

Typically, ductile iron pipe fittings range in size from two or three inches to 48 inches.
(CX 2521 (Agarwal, IHT at 64-65); CX 2491 (Johnson, IHT at 19-20) (“[W]hat we sell is
basically 3 inch through 48 inch. ... When you get into huge plants and huge
transmission lines, you go up to 108 inches and that type. We don’t really get involved in
that.”); CX 2525 (Minamyer, IHT at 95-96) (“three through 607); CX 2483 (Tatman, IHT
at 23) (“[W]ithin Union Foundry, we produced from three inches to 30 inches. . . . We do
not manufacture currently any 36 through 48.”)).

Two to twelve inch Fittings, or “small-diameter” Fittings, are predominately used for
housing subdivisions and private contracting work. (Brakefield, Tr. 1279-1280; CX
1479; CX 2477 (Jansen, Dep. at 89) (describing 2” to 12” fittings as small-diameter)).

End Users of Fittings in the 14” through 24” range are generally municipalities or plants
with long transmission lines funded by State Revolving Fund or EPA money.
(Brakefield, Tr. 1281; CX 1479).

Fittings 24” in diameter and below make up approximately { } of the overall market
for ductile iron pipe fittings. (See CX 1895 at 001, 005, in camera (ACIPCO data
showing 2008 ACIPCO sales of { } tons of diameter 24” and below and { } tons of
over 24”); CX 2486 (Burns, Dep. at 159-160) (describing CX 1895); RX-127 at 002
(DIFRA data showing other suppliers’ combined 2008 sales of { } tons of diameter
24” and below and { } tons of over 24”) (using the total tons shipped in calendar
year 2008 from these documents, { } are of diameter 24” and below); CX 2502
(Prescott, Dep. at 76-77) (85-95% of fittings sales are below 24”); CX 2510 (Groeniger,
Dep. at 160-161) (explaining that Fittings below 24” “encompasses almost the whole
band of fittings . . . almost a hundred percent”); CX 2492 (Johnson, Dep. at 71) (“The
vast majority of them [Fittings] are under 24 [inches].”); CX 2504 (Thees, Dep. at 135)
(Fittings below 24” “should cover the vast majority of what we sell””); CX 2538
(McCutcheon, IHT (Vol. 2) at 322) (fittings over 24” in diameter are generally
considered to be a large diameter and an unusual size for the industry)).

Historically, the industry has always differentiated Fittings of 3” to 24” in diameter from

Fittings of 30” or more in diameter. (CX 2533 (Bhargava, Dep. at 43) (“Q. . . . why does
Star divide the utility fittings into the two categories, the three-inch to 24-inch and the 30-
inch and up? A. That is industry practice also.”)).

Fittings above 24” in diameter, or “large-diameter” fittings, are predominately for public
works jobs for large treatment plants or for moving water through large transmission
lines. (Brakefield, Tr. 1281; CX 1479; CX 2477 (Jansen, Dep. at 90) (describing fittings
over 24” in diameter as large-diameter)).
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4.1.2.2 End Configuration

There are several different types of Fittings “end configurations,” including “flanged,”
“mechanical joint,” and “push-on.” (Webb, Tr. 2712-2713; Thees, Tr. 3052-3055)).

“Flanged” Fittings are flat faced Fittings that connect to a flanged ductile iron pipe with
nuts and bolts and a flat gasket sandwiched between the two flanges that provides a
sealed joint. (Thees, Tr. 3054; Webb, Tr. 2713 (Flanged Fittings have a flanged end and
are joined together with nuts and bolts)). Flanged fittings do not require an external
restraint, and bolt directly onto a pipe. (CX 2480 (Napoli, Dep., at 22-23)).

Flanged Fittings are typically used in above-ground applications, such as plants and lift
stations. (Webb, Tr. 2713; Tatman, Tr. 227-228; Thees, Tr. 3054; CX 2502 (Prescott,
Dep. at 18); CX 2480 (Napoli, Dep. at 22-23); CX 2477 (Jansen, Dep. at 78, 80) (flanged
Fittings are typically used in plants, and are not recommended for below-ground
applications)). State laws often forbid using flanged Fittings underground because their
construction with nuts and bolts is prone to corrosion when the Fittings are buried.
(Brakefield, Tr. 1280-1281).

“Mechanical joint” (or “MJ”) Fittings do not employ nuts and bolts to connect to the
ductile iron pipe, but use a gland that compresses the Fitting gasket against the ductile
iron pipe as pressure flows through the system and an external restraint that secures the
pipe to the fitting. (Tatman, Tr. 228; Webb, Tr. 2713; Thees, Tr. 3054-3055; CX 2480
(Napoli, Dep. at 22-23)).

Mechanical joint Fittings are typically used for non-plant, underground applications.
(Tatman, Tr. 228; Webb, Tr. 2713; CX 2502 (Prescott, Dep. at 50); CX 2522 (Agarwal,
Dep. at 84)).

“Push-on” Fittings are Fittings that connect only by being pushed on to the pipe. (Webb,
Tr. 2713).

Push-on Fittings are used in underground applications. (Webb, Tr. 2713-2714; CX 2522
(Agarwal, Dep. at 84)).

41.2.3 Pressure Rating

There are “full-body” and “short body” Fittings (Webb, Tr. 2712). Short-body Fittings
are smaller and have thinner walls than Full-body Fittings. Full-body Fittings are used
less often than short-body Fittings. (Webb, Tr. 2712-2713; CX 2477 (Jansen, Dep. at
83)).

Full-body Fittings are commonly referred to as C110 Fittings. (CX 2510 (Groeniger,
Dep. at 159-160)). A C110 Fitting is a longer, thicker, and heavier Fitting used in
approximately 10% of Fittings jobs. C110 is a type of AWWA specification.
(McCutcheon, Tr. 2292; CX 2477 (Jansen, Dep. at 83)).

45



395.

396.

397.

398.

399.

400.

401.

402.

PUBLIC RECORD

Short-body Fittings are commonly referred to as C153 Fittings. A C153 Fitting is thinner
and lighter than a C110. C153 is a type of AWWA specification. (McCutcheon, Tr.
2292; CX 2477 (Jansen, Dep. at 83-84)).

C110 and C153 Fittings are pressure rated up to 350 pounds per square inch, or PSI.
(Thees, Tr. 3053).

4124 Coating and Lining

Suppliers generally line flanged Fittings with cement, but can also line them with
polyethylene or epoxy to prevent corrosion. (Thees, Tr. 3055); CX 2509 (Groeniger, IHT
at 42) (“special districts require epoxy lining”); CX 2491 (Johnson, IHT at 18) (“where
they’re running sewer material through it that may be epoxy lined or something like
that™)).

4125 “A” “B”, and “Oddball” Fittings

Of the many configurations of Fittings, a small number of Fittings cover a large
percentage of the volume of Fittings sold in the market. (Tatman, Tr. 225).

Approximately 80% of the demand for Fittings may be serviced with approximately 100
or fewer commonly used sizes and configurations of Fittings. These Fittings are
commonly referred to in the industry as “A” or “B” Fittings. (Joint Stipulations of Fact,
JX 0001 1 9; CX 0120 at 10; Tatman, Tr. 225; Bhargava, Tr. 3010-3011 {

}; CX 2522 (Agarwal,
Dep. at 73), in camera {

b

A and B items are relatively fast-moving Fittings items {

} (Bhargava, Tr.
3010-3011, in camera {

}; CX 2477 (Jansen, Dep. at 91) (A-items are frequently sold

items); Webb, Tr. 2720-2722 (testifying that Distributors sell A-items quickly, and B-
items are sold quickly, although not as fast as A-items); Thees, Tr. 3057 (A-items are the
Fittings customers most commonly use; customers use B-items less than A-items); CX
2533 (Bhargava, Dep. at 62); CX 2522 (Agarwal, Dep. at 73), in camera (describing A-
items as between 4” and 12” in diameter)).

“C” and “D” items are very low volume items (e.qg., items for which McWane sells fifty
or fewer per year), and are relatively expensive to manufacture. (Tatman, Tr. 225-226;
see McCutcheon, Tr. 2292-2293; CX 2533 (Bhargava, Dep. at 62)).

“Oddball” Fittings are Fittings that are not routinely used on every project, and that End
Users might request once a year or every five years. Distributors prefer not to stock
Oddball Fittings. (Webb, Tr. 2721-2722; CX 2513 (Webb, IHT at 160); Thees, Tr. 3057-
3058; Thees, Tr. 3057 (oddball Fittings are used only rarely)).
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4.1.3 Manufacturing

Generally, a Fitting is manufactured through the following steps: melting scrap metal in a
cupola; transferring the molten metal to a casting area via a transfer ladle; fitting cores
into molds so that the molded fitting is hollow; pouring the molten iron; shaking the
casting out of the mold; machining off gates and risers, and creating bolt holes; cleaning;
preparing for cement lining; painting; packaging; and shipping. (Brakefield, Tr. 1412-
1414; Rona, Tr. 1488 (steps that may need to be performed after the casting of a Fitting
include machining, cement lining and painting)).

“Patterns” are made of aluminum, stainless steel, or wood. Manufacturers use patterns to
make impressions in sand for pouring molten iron that takes the shape of the pattern.
(CX 2522 (Agarwal, Dep. at 74)).

Disamatic (or “DISA”) molding lines are automated and represent the most efficient and
economical manufacturing process for small-diameter Fittings. (Tatman, Tr. 435; Rona,
Tr. 1489).

McWane’s “DISA” automated molding unit for Fittings castings in Anniston, Alabama
cost $20 million, and can produce fittings up to 8” in diameter. (Tatman, Tr. 435). DISA
is a brand of fittings molding equipment. (Tatman, Tr. 447).

“Cope and drag” is a type of molding process for Fittings production. Cope and drag
patterns are molds where the Fitting casting is produced in halves that are put together.
(Rona, Tr. 1509-1510). The foundry pours molten iron into the cope and drag pattern to
produce a Fitting. A foundry cannot produce a casting that is larger than the heights of
the cope and drag put together. (CX 2505 (Frazier, Dep. at 55-56)).

“Lost foam” is another Fittings production method, and involves placing styrofoam
replicas of Fittings in casting sand. Molten metal is then poured into the sand, and the
metal replaces the styrofoam. (Rona, Tr. 1510).

A flask is a steel vessel that holds a Fittings pattern during the manufacture of a Fitting.
(Rona, Tr. 1511, 1549-1550; CX 0282 at 008, 011 (showing lost foam flask and two
Domestic lost foam Fittings produced by Sigma)).

4.1.4 Related Waterworks Products

The primary products used in most waterworks projects are ductile iron and PVC pipe.
Other waterworks products include the following: high density polyethylene pressurized
pipe; drainage pipe; concrete pipe; gate valves; fire hydrants; butterfly valves; service
brass; marking tape; water meters; joint restraints; glands; and mechanical joint and
flanged Fittings. (Thees, Tr. 3050-3051; see also Sheley, Tr. 3386 (primary waterworks
products are: pipe, valves, fire hydrants, service material, repair clamps, couplings, and
Fittings); CX 2477 (Jansen, Dep. at 63-64) (listing pipes, fittings, valves, glands, meters,
restraints, nuts, bolts and accessories as necessary items for waterworks projects)).
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“Glands” are made of ductile iron, and are used to create a seal between a pipe and a
mechanical joint Fitting. (Tatman, Tr. 458-461; CX 1653 at 004; CX 2477 (Jansen, Dep.
at 67)).

“Joint restraints,” like glands, are made of ductile iron and also create a seal between a
pipe and a fitting. In addition, a joint restraint is bolted on to both the pipe and the fitting
in order to keep pipes from blowing out of fittings when the pipe is under pressure.
(Tatman, Tr. 460-461; CX 2477 (Jansen, Dep. at 66-67)).

“Accessories” include various products associated with Fittings, such as bolts, nuts,
gaskets, and flanges. (McCutcheon, Tr. 2255). Glands are considered to be a Fitting
accessory. (Tatman, Tr. 461). McWane sometimes sells Fittings with accessories.
Fittings alone and Fittings with accessories have different price points and SKUs
associated with them. (Tatman, Tr. 462-463).

“Municipal castings” is a category that consists of products such as manhole covers and
drainage grates. (CX 2539 (McCutcheon, Dep. at 8); CX 2543 (Coryn, IHT at 21-22)).

4.2  Fitting Sales Basics

4.2.1 Fittings Are a Commodity Product Produced Pursuant to Industry
Wide Standards

Fittings are homogeneous commodity products produced to American Water Works
Association (“AWWA”) standards and specifications. (Joint Stipulations of Fact, JX
0001 1 7; Answer at | 27(a); Rybacki, Tr. 1114 (“We’re selling a commodity. Our
products are commodity driven.”); CX 2477 (Jansen, Dep. at 18) (referring to Fittings as
a commodity product)).

Any Fitting that meets an AWWA specification is functionally interchangeable with any
other Fitting that meets the same specification. (Tatman, Tr. 878-879 (Tatman referring
to Domestic versus imported Fittings: “They’re exact one for one. ... It’s corn. One
kernel of corn, another kernel of corn. ... There’s no difference in how you apply or use
the product.”); Pais, Tr. 1922-1923 (“[T]he product is interchangeable. I1t’s a common
product. Yes, we like to believe our quality is better, our service is better, but at the end
of the day, that really doesn’t translate into a premium.”); CX 2477 (Jansen, Dep. 141)
(Fittings are commodity products); Rybacki, Tr. 3572 (*our products are commodities,
pretty much all work the same™)).

Fittings produced by Sigma, McWane and Star that meet the same AWWA specifications
are interchangeable with each other. (CX 2477 (Jansen, Dep. at 86)).

Imported Fittings are equal in quality to Domestic Fittings. (CX 2535 (Bhutada, Dep. at
13-14) (noting only difference between imported and Domestic Fittings is place of
origin)). Specifically, there is no difference in form or functionality of Domestic and
imported Fittings. (RX-694 (Bhutada, Dep. at 14); Webb, Tr. 2730-2731 (there is no
functional difference between Domestic and imported Fittings)).
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4.2.2 Demand Inelasticity

Demand for Fittings is largely driven by housing-related infrastructure construction and
by construction of wastewater treatment plants, which in turn are driven by such factors
as the rate of housing growth, and the age and condition of existing systems. (Joint
Stipulations of Fact (JX 0001) § 11; CX 2480 (Napoli, Dep. at 20-21) (demand for
Fittings related to housing demand)).

Fittings are a small sub-segment of the overall waterworks market, generally comprising
5% or less of the total cost of a typical waterworks project. (Joint Stipulations of Fact,
JX 0001 { 10; Tatman, Tr. 220-221); (CX 2538 (McCutcheon, IHT (Vol. 2) at 344) (A
10% increase in price of Fittings would not prompt an End User to forego the purchase of
Fittings because the Fittings are a small portion of the total cost of the project to the End
User); CX 2477 (Jansen, Dep. at 61) (estimating that Fittings comprise approximately 3%
to 5% of materials used in waterworks projects)). Fittings account for only 1.5% to 2%
of the cost of the materials in a typical line job. (CX 2538 (McCutcheon, IHT (Vol. 2) at
344-345)).

Because Fittings represent a small portion of a Distributor’s overall bid for a waterworks
project, the price of Fittings is not a major factor in determining whether a Distributor
wins the bid. (CX 2489 (Morrison, IHT at 37-38) (“So you’re not going to get away with
a big price discrepancy on anything, including fittings, but fittings at the time of the bid is
not the driving factor.”)). The price of the pipe (PVC or ductile) is the primary factor
when pricing a bundle of goods. (CX 2489 (Morrison, IHT at 37) (“the thing that
[contractors] gauge that they’re most interested in is the pipe price. . . . that’s what
everybody’s maneuvering and manipulating on the day of the bid”)).

Demand for Fittings is inelastic; End User demand is not dependent on the price of the
Fitting. In other words, a decrease in Fittings prices has not caused an increase in
demand, nor has an increase in Fittings prices caused a decrease in demand. (CX 2477
(Jansen, Dep. at 81-82 (testifying that he has not observed the demand of Fittings being
affected by the price of Fittings); see also Webb, Tr. 2723 (testifying that he has “never
seen a correlation with any of our product lines up or down that impacted the demand
side.”); Thees, Tr. 3058 (“Q. When the price of fittings go down, do your sales of fittings
go up? A. No. Q. And when the price of fittings go up, do your sales of fittings go down?
A. No.”); CX 2538 (McCutcheon, IHT (Vol. 2) at 344) (demand for Fittings is inelastic,
because there is no natural substitute for Fittings that is within the price range of
Fittings)).

Engineers that write specifications for Fittings are usually not concerned about price.
(CX 2523 (Bhattacharji, Dep. at 134)).

In a September 2008 marketing strategy memorandum, Mr. Pais explained that price
elasticity for Fittings is low, and “lower prices don’t necessarily translate into
proportionately higher volume.” (CX 1155 at 003 (stressing the need for “a certain
amount of discipline and a selectively aggressive sales strategy” because of low demand
elasticity)).
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4.2.3 Bidding Process

Some municipalities stock inventory and when they buy inventory they put out a list and
buy by line items. (CX 2502 (Prescott, Dep. at 16)).

Some municipalities put up for bid an annual contract for specific items, for example,
Fittings, hydrants, valves, PVC pipe or ductile iron pipe. (CX 2480 (Napoli, Dep. at 37-
41) (describing the annual contract bidding process for some municipal governments and
municipal water authorities)). Whoever is the low bidder on the contract holds the price
for that item and supplies the item to the municipality for the year. (CX 2509
(Groeniger, IHT at 46)). Most waterworks projects are individual projects subject to a
bidding process. (CX 2516 (Sheley, Dep. at 108-109); CX 2504 (Thees, Dep. at 139)).

4231 Specifications

The Fittings bidding process on an individual waterworks project begins with an End
User completing a specification and publicly or privately requesting bids from
contractors. (Thees, Tr. 3065-3066).

When a municipality or regional water authority undertakes a waterworks project, it will
generally issue specifications for all of the pipes, valves, hydrants, Fittings and related
waterworks equipment needed for the project, and seek bids from contractors for its
completion. (CX 2546 (Gibbs, Dep. at 61-62) (“A particular project you’re asked to give
a bid on includes everything on the project.”); CX 2504 (Thees, Dep. at 138-140) (Once a
project is “put on a bid list” the contractor begins *“soliciting bids from suppliers for the
various components that make up that project.”)).

Project consulting engineers or municipal water districts (or both) write Fittings
specifications. (Minamyer, Tr. 3136).

To become an approved supplier for a particular water district End User, a supplier may
need to call the district, give them a sales pitch and ask them to be included in their
specifications. (Minamyer, Tr. 3137).

If a particular brand of a waterworks item (e.g., hydrants, valves, or meters) is listed in a
specification, it is difficult to change the specification. (CX 2502 (Prescott, Dep. at 75)
(specification is “very, very hard to break™)). A specification for Fittings may, but does
not typically, specify a particular brand or supplier of Fittings. (CX 2510 (Groeniger,
Dep. at 170) (“Q. So what was the language used to specify a domestic fitting prior to the
ARRA period? A. Well, they would use an AWWA standard, not list a manufacturer[.]”);
CX 2492 (Johnson, Dep. at 82) (“Q. Do they ever specify a supplier of a fitting? A.
Occasionally on very — if it’s a specialized valve or a fire hydrant or something like this,
yes. Q. Do you ever see a supplier’s name for the fittings? A. Very seldom if at all.”);
Thees, Tr. 3068 (explaining that specifications “state whatever AWWA conforming”
standard is required, which determines whether the “fitting is acceptable” on a project)).

Some End Users are willing to accept Fittings from different suppliers on the same
project. (CX 2501 (Prescott, IHT at 69) (explaining that in the New England markets it is
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“very, very rare” to have an engineer that wants “all of the fittings to be the same name”);
CX 2489 (Morrison, IHT at 38) (“Q. Are your customers willing to accept the ductile
iron pipe fittings of several different suppliers on a particular project? A. Yes.”); CX
2527 (Pais, IHT at 47) (“As long as they [Fittings] meet the appropriate standards, which
in most cases is AWWA, sure. They’re meant as interchangeable standards.”)).

If a specification allows multiple brands of Fittings, it is the Distributor that decides
which Fittings to use for the waterworks project. (CX 2477 (Jansen, Dep. at 139)).

Once contractors receive the specification, they solicit bids and other assistance from
Distributors that can supply the various products for that project. (CX 2504 (Thees, Dep.
at 139)).

Distributors provide the price for each product individually when responding to a project
bid. (CX 2502 (Prescott, Dep. at 16).

4232 Material Takeoffs

A contractor may request a “material takeoff” from a Distributor when the contractor
wants to submit a bid for the project. (CX 2502 (Prescott, Dep. at 96 (“we’ll do a takeoff
to the material that’s required for that project”)).

A “material takeoff” is a process whereby a Distributor’s sales personnel look at a
project’s blueprints and gather a list of materials that the End User will need to build the
project. (Thees, Tr. 3037, 3066). After performing a material takeoff, the Distributor
provides the bidding contractor with a quotation for all of the waterworks products
needed to complete the project. (Thees, Tr. 3066-3067).

Distributors typically do not specify the manufacturer of the Fittings when providing a
material take off. (Thees, Tr. 3048 (“it’s not out of the realm of possibility that fittings
may be specified by brand, but that is not as common as what you would see on . ..
valves, hydrants and service brass.”); CX 2502 (Prescott, Dep. at 97-98) (“So we don’t
even say that, we just say this is a six by six mechanical joint ductile iron cement line
T.”); CX 2492 (Johnson, Dep. at 82) (“Q. Do you ever see a supplier’s name for fittings?
A. Very seldom if at all.”)).

4233 Submittals

A “submittal” is a packet of information provided by a Distributor to an End User after
the Distributor has been selected that identifies the types of products and brands that are
being supplied. The End User will review the submittal to make sure it conforms to the
specifications. (Thees, Tr. 3066-3069; CX 2489 (Morrison, IHT at 38) (Distributors
provide a submittal after the contractor wins the bid and places a purchase order with the
Distributor)). Distributors supply whatever brand was listed on the submittal documents.
(CX 2489 (Morrison, IHT at 38) (providing example of a submittal as stating, “These
fittings are going to be from Tyler or SIGMA or Star.”)).
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4234 Purchase Orders

After a contractor wins its bid, it contacts the Distributor to discuss scheduling, and to
submit either a verbal or written purchase order. (Thees, Tr. 3069-3070). After it places
the purchase order, the contractor will call to request that the Distributor release product,
and the Distributor will supply product to the waterworks project either from its stock, or
via a direct purchase order from the Distributor to a supplier who will deliver the product
to the project site. (Thees, Tr. 3069-3070).

4.2.4 Lowest Price Fittings Typically Win the Sale

Because Fittings are a commodity, price and relationship are the dispositive factors in
making a Fittings sale. (Minamyer, Tr. 3135 (“[W]e were selling a commodity, and
pretty much everybody’s fitting was the same, so it was -- they would buy from who had
the best price and who they liked the best.”)).

Fittings suppliers believed that price was increasingly becoming the most important
factor when selling Fittings to Distributors. (CX 2477 (Jansen, Dep. at 143)).

Typically, the Fittings supplier with the lower price wins the job. (CX 2480 (Napoli,
Dep. at 60)).

From 2005 through 2009, Star believed that it needed to be the lowest priced competitor
to win Fittings business. (Minamyer, Tr. 3146). If a customer provided Star with a
competitor’s lower prices, Star would react to that pricing by lowering its own price.
(Minamyer, Tr. 3148-3150). The Fittings offered by McWane, Sigma, and Star are
basically identical in terms of function or quality and therefore Star could not charge a
higher price than that charged by McWane and Sigma except in limited situations in
filling certain specific orders. (CX 2525 (Minamyer, IHT at 48)). Star could rarely
justify charging a higher price for Fittings on the basis of providing better service than
McWane or Sigma. (CX 2525 (Minamyer, IHT at 48)).

4.25 Lag Between Sale and Shipping

The amount of time from the initial Fittings bid or order to final delivery is not
systematic, but is generally inconsistent and varies from market to market, ranging from
immediate delivery to 30, 60, or 90 days. (CX 2502 (Prescott, Dep. at 16) (“from zero to
it could be as much as two months. That would be very uncommon, but | — the average
probably two to three weeks”); CX 2504 (Thees, Dep. at 93) (explaining that Fittings can
be shipped “next-day air”); CX 2522 (Agarwal, Dep. at 89), in camera {

b.

Fittings invoice data typically reflects Fittings purchases by Distributors that occurred 30-
60 days prior to the invoice. (CX 1181 at 003 (“Invoice data reflects market pricing of
30-60 days prior.”)).
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4.3  Domestic and Open Specifications

End Users writing the specifications determine whether a job requires Fittings that are
manufactured in the United States (“Domestic Fittings”).> (Answer at § 19; Webb, Tr.
2732-2733).

A “Domestic” or “Domestic-only” specification or project requires Domestic Fittings to
be used for that waterworks project, either because of End User preference or because it
is required by municipal, state, or Federal law. (Joint Stipulations of Fact, JX 0001  13;
Tatman, Tr. 236, 273; McCutcheon, Tr. 2265-2266). Such specifications (“Domestic-
only Specifications”) have been increasing for a variety of reasons, including patriotism,
a concern for the unemployment rate in the United States, and other reasons. (CX 2537
(McCutcheon, IHT (Vol. 1) at 91)).

The entire Commonwealth of Pennsylvania, federal government projects, air force bases,
and some municipalities around the country require Domestic Fittings, even without the
Buy American provisions in ARRA. (McCutcheon, Tr. 2267-2268; CX 2523
(Bhattacharji, Dep. at 127) (Pennsylvania has a Buy American law); CX 2531 (Rybacki,
Dep. at 270-272) (discussing CX 1151) (“Pennsylvania is almost all domestic. It’s a
Steel Procurement Act, so it’s Tyler’s state. So they have their own multiplier; and, you
know, nobody else really participates in Pennsylvania.”); Rona, Tr. 1520-1521; Webb,
Tr. 2732-2733 (testifying that some projects had Domestic-only Specifications before
ARRA was enacted, and some do today); RX-637 (Jansen, Dep. at 99-100) (attributing
Pennsylvania’s Domestic Fittings requirements to the Pennsylvania Steel Act)).

Projects that do not require that Domestic Fittings be used — i.e., that allow Fittings
manufactured anywhere in the world — are referred to as “Open Specification” projects.
(Tatman, Tr. 274; McCutcheon, Tr. 2266).

Domestically manufactured Fittings can be used in Open Specification projects, but
imported Fittings cannot be used in Domestic-only projects. (CX 2516 (Sheley, Dep. at
155-156) (“Q. Can you put a domestic in an import job? A. Yes. Q. Can you put an
import in a domestic job? A. Domestic only, no.”); CX 2501 (Prescott, IHT at 41) (“you
can’t supply foreign for domestic, but you can do vice versa™); Thees, Tr. 3056, 3078
(not aware of any instance where he supplied non-Domestic Fittings to a Domestic-only
job); Webb, Tr. 2717-2718 (cannot supply imported Fittings when Domestic Fittings are
specified because “[t]hat would not meet the specification.”); Thees, Tr. 3056; CX 2510
(Groeniger, Dep. at 171) (explaining that a wide open specification allows import Fittings
to be used)).

At various times, McWane has referred to the mix of imported and domestically
manufactured Fittings that it supplies to Open Specification projects as “blended” or
“non-Domestic” Fittings. (Tatman, Tr. 273-274 (discussing RX-410, 2008 blended and

2 Except where otherwise noted or where the context otherwise requires, the term “Domestic
Fittings” will refer herein to Domestic Fittings sold into Domestic-only Specifications.
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domestic multiplier maps); CX 2440 at 002 (*Non Domestic” multiplier map); Tatman,
Tr. 320-321 (discussing CX 2440)).

Waterworks jobs that require Domestic Fittings also require domestically manufactured
restraints, glands, and other accessories. (Tatman, Tr. 463).

4.4 Market Structure
4.4.1 Suppliers

Star, Sigma and McWane all sell Fittings, joint restraints, castings, and accessories.
(McCutcheon, Tr. 2254-2255; CX 2528 (Pais, Dep. at 7-8); CX 2442-A at 001; Tatman,
Tr. 319, 1009-1010).

In 2008 and 2009, and “historically for a number of years,” McWane’s primary
competitors in the Fittings market were Sigma and Star. (Tatman, Tr. 245; CX 2480
(Napoli, Dep. at 59) (McWane’s two primary competitors are Sigma and Star); CX 2477
(Jansen, Dep. at 70) (considers the other suppliers of Fittings as his competitors); (CX
2480 (Napoli, Dep. at 59-60) (McWane’s primary competitors in the sale of Fittings are
Star and Sigma); Pais, Tr. 1904 (in late 2007 Sigma’s primary Fittings competitors were
McWane and Star); Pais, Tr. 2006 (McWane, Sigma, and Star are “the three primary
suppliers” of Fittings); CX 2536 (Leider, Dep. at 18) (Star’s major competitors in 2008
and 2009 for the sale of Fittings were Sigma and McWane)).

As a group, McWane, Sigma, and Star, account for more than { } of Fittings
(including both Domestic and imported) sold in the United States. (CX 2260 (Schumann
Rep. at 17 - 18 tbl. 1), in camera (“McWane, Sigma, and Star’s market shares total

{ } of U.S. shipments of ductile iron pipe fitting of 24 inches or less.”); Schumann,
Tr. 3795; see also Tatman, Tr. 241-242, 559-560 (estimating 2008-2009 combined
market share of 90% to 92%, including Fittings above 24” in diameter); Pais, Tr. 1981-
1982 (estimating combined market share of 91% or 92%); McCutcheon, Tr. 2256
(estimating combined market share between 90% and 95%); CX 2500 (Swalley, Dep. at
32-33, 134) (Electrosteel USA considers McWane, Star and Sigma the primary Fittings
competitors, since they collectively represent 90% of the overall Fittings market share
nationwide); CX 1709 at 001, in camera (Star estimated its market share for fittings at
between { }and { }in 2007 and first quarter 2008)).

McWane, Sigma, and Star had the following shares of United States Fittings sales, by
tonnage, for the years 2007 through 2011:

2007 2008 2009 2010 2011

McWane

Sigma

Star
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(CX 2260 (Schumann Rep. at 18 tbl. 1), in camera,; see also CX 1163 at 006 (August 4,
2008 Pais email describing McWane, Sigma, and Star as the three suppliers of AWWA
fittings, with McWane holding a 45% market share, Sigma holding about 30% and Star
holding about 20%)).

McWane and Star had the following shares of United States Domestic Fittings sales, by
tonnage, for the years 2010 and 2011:
2010 2011
McWane { } { }

Star { } { }

(CX 2260 (Schumann Rep. at 19 tbl. 2), in camera)).

A small group of fringe suppliers (such as Metalfit, SIP, NAPAC, NACIP, Electrosteel
and ACIPCO) constitute the balance of the market. (CX 2260-A (Schumann Rep. at 18)
(“A small group of fringe suppliers import Fittings into the United States.”);
McCutcheon, Tr. 2255-2256 (estimating combined market share of these companies at
5% to 10% of Fittings sales (in tons))).

As described in a 2009 McWane budget planning document, McWane’s “primary
competitors” in Fittings are Sigma and Star, with SIP and NAPAC as “Second tier”
competitors. (RX-618 at 004 (noting that Electrosteel was a potential entrant in 2009).

Pricing decisions of companies such as ACIPCO, NAPAC, and Metalfit do not affect the
ability of Star, McWane, and Sigma to implement a price increase. (CX 2538
(McCutcheon, IHT (Vol. 2) at 394)).

Sigma and Star have larger shares in the market for large fittings, in which McWane is
not as significant a competitor. (Schumann, Tr. at 4111 (“I found in my analysis of the
data that only about 5 percent of the large fittings were produced by McWane in

2008 . ...”); CX 2531 (Rybacki, Dep. at 198) (large fittings “was [Sigma’s] strong point
and Star’s Strong point as well . . . .”); (Tatman, Tr. 229 (Sigma and Star are better at
plant work than McWane); Pais, Tr. 1915 (McWane “never had a plant work specialty”
and “[f]or a long time they did not even produce most of the fittings used in plant work,
such as the larger ones”)).

4.4.2 Foundries

Ductile iron foundries are high-fixed-cost businesses that produce castings pursuant to
purchase orders for producers of Fittings and other iron products. (CX 2505 (Frazier,
Dep. at 23, 26-27); CX 2507 (Glidewell, Dep. at 21, 138); RX-658 (Keffer, Dep. at 14);
RX-657 (Teske, Dep. at 22).

Fittings castings are unfinished, and may require the drilling of holes, turning and boring
after shipment. (CX 2505 (Frazier, Dep. at 64)).
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Foundries sell to (or are owned by) Fittings suppliers, not Distributors or End Users. (CX
2505 (Frazier, Dep. at 68-69); CX 2507 (Glidewell, Dep. at 122-123); CX 2517 (Hall,
Dep. at 148-150)).

4.4.3 End Users

The typical end users of Fittings are municipalities, regional water authorities, and the
contractors they engage to construct waterworks projects (collectively, “End Users”).
(Joint Stipulations of Fact, JX 0001 { 12; Saha, Tr. 1156; CX 2502 (Prescott, Dep. at 14);
CX 2489 (Morrison, IHT at 29); McCutcheon, Tr. 2257 (End Users are generally
contractors and municipalities); Sheley, Tr. 3386 (lllinois Meter’s customers include
utility contractors, municipalities, rural water districts, public water supply companies,
and water and sewer service plumbers); Rybacki, Tr. 3487 (Fittings End Users are cities,
towns, major water authorities, and contractors)).

Contractors have a specialized set of skills, and typically do either plant work or line
work, but not both. (CX 2489 (Morrison, IHT at 30) (“Some [contractors] are good at
laying water lines, but they wouldn’t build a water plant if their life depended on it. But
then somebody that just does water plant work probably isn’t going to bid a bunch of
water line work.”); CX 2489 (Morrison, IHT at 14) (“An underground contractor that is
laying water line to the building or to the house, he couldn’t buil[d] the house and the guy
in the house couldn’t lay the water line.”)).

Municipalities typically outsource large waterworks projects to contractors. (CX 2489
(Morrison, IHT at 31) (“Typically a municipality is not going to have enough people on
the payroll to be able to do a major project.”)).

The relationship between Distributors and contractors is very important, with contractors
tending to use specific Distributors more than others. Contractors typically deal with a
limited number of waterworks Distributors. (CX 2477 (Jansen, Dep. at 18-19)
(describing relationship between contractors and Distributors as a “lifeline” for
Distributors); CX 2480 (Napoli, Dep. at 15) (contractors tend to have relationships with
specific Distributors, although this has deteriorated due to the economic decline and
pricing pressure); CX 2489 (Morrison, IHT at 23) (explaining that 75-80% of C.I.
Thornburg’s contractor customers are giving 80-90% of their business to them); CX 2501
(Prescott, IHT at 30, 32 (some contractor customers give all of their business to one
Distributor)).

Contractors typically look to work with Distributors that they are close to geographically
and have relationships with. (CX 2489 (Morrison, IHT at 10). CX 2477 (Jansen, Dep. at
18-19) (describing relationship between contractors and Distributors as a “lifeline” for
Distributors); CX 2480 (Napoli, Dep. at 13-15) (contractors tend to have relationships
with specific Distributors, although this has deteriorated due to the economic decline and
pricing pressure)).

End Users may shift their business to a different Distributor if a Distributor fails to
provide the entire bundle of goods. (CX 2501 (Prescott, IHT at 58) (“The scary part is
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not losing them just once for the one job we couldn’t supply, why would he come back to
us if the other guy took care of him. And the guy has been trying to get his business for
whatever, take a number, 20 or 30 years. So the minute you give up on it and let the
competition in the door, you could be saying bye-bye for a long period of time.”); CX
2489 (Morrison, IHT at 29) (“as your service level decreased, the contractor would quit
doing business with you”); CX 2489 (Morrison, IHT at 74-75) (“[1]f there’s a project
going on . . . that requires domestic fittings and | can’t get them fittings, one, I’m going to
lose that order, and I’m probably going to lose future orders because they’re going to say:
Well, hey, you —and, plus, word amongst contractors is going to be, “‘C.1. Thornburg
reneged, failed, couldn’t supply fittings on this project. You better be careful on your
project.””); CX 2489 (Morrison, IHT at 75) (It would be “devastating” to a Distributor if
it could not supply Fittings on a project: “I’m choosing the word “devastating.” | mean, it
would not be good to not be able to supply fittings.”)).

4.4.4 Distributors — General

Wholesale waterworks distributors (“Distributors”) purchase Fittings from suppliers and
resell them to End Users. (Webb, Tr. 2707, 2726-2727; Thees, Tr. 3051, 3082).

McWane does not sell to all Distributors, and would not be interested in selling Fittings
through Distributors that are not historically in the waterworks industry. (CX 2477
(Jansen, Dep. at 151-152) (reasoning that such Distributors would not be committed to
the Fittings industry, would be unlikely to have the necessary relationships with
contractors to be successful at selling Fittings, and that dealing with such Distributors
could cause friction with McWane’s existing distribution relationships)).

Waterworks Distributors typically do not service the plumbing market or sell plumbing
materials. (CX 2489 (Morrison, IHT at 13) (explaining that plumbing is a “market we
don’t know, understand, have any customer base with.”); see also CX 2480 (Napoli, Dep.
at 34-35) (explaining that plumbing market is different)).

4441 Virtually All Fittings Are Sold Through Distributors

McWane, Sigma, Star, and others sell Fittings directly to Distributors, which then re-sell
the Fittings to End Users. (Joint Stipulations of Fact, JX 0001 | 14; Tatman, Tr. 251-252
(99% of McWane’s sales of ductile iron pipe fittings are through Distributors, rather than
direct to contractors); McCutcheon, Tr. 2256-2257 (Star sells Fittings to water and
wastewater industry wholesale Distributors); CX 2500 (Swalley, Dep. at 14-15)
(Electrosteel USA tries to sell its Fittings exclusively through Distributors)).

All or virtually all of McWane’s sales of Fittings are to Distributors. (Joint Stipulations
of Fact, JX 0001 { 15; Tatman, Tr. 252; CX 2477 (Jansen, Dep. at 17 (“The only
customers are distributors. We don’t sell direct or very seldom would.”)).

Sigma and Star also sell almost all of their Fittings to Distributors. (Rybacki, Tr. 1094-
1095 (Sigma only sells Fittings through wholesale Distributors. It does not sell to End
Users); CX 2531 (Rybacki, Dep. at 290) (Sigma does not sell direct to contractors); CX
2527 (Pais, IHT at 38-39); CX 2534 (Bhutada, IHT at 9) (direct sales from suppliers to
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End Users are virtually non-existent); McCutcheon, Tr. 2256-2257, 2260, 2263 (Star
generally does not sell directly to End Users, and instead directs them to purchase Star’s
Fittings through Distributors); (CX 2537 (McCutcheon, IHT (Vol. 1) at 9) (less than 3%
of Star’s sales are direct to municipalities); Minamyer, Tr. 3134 (Star’s primary Fittings
customers in 2007 and 2008 were Distributors); CX 2526 (Minamyer, Dep. at 110) (Star
does not sell directly to contractors)).

The relationship between Fittings suppliers and Distributors is important to success in
selling Fittings because Fittings are a commodity product. (CX 2477 (Jansen, Dep. at 18-
19); CX 2480 (Napoli, Dep. at 13-15).

Distributors are less inclined to do business with a Fittings supplier that sells directly to
End Users. (CX 2489 (Morrison, IHT at 56) (“I don’t care what product line or
manufacturer you want to talk about, any time a manufacturer wants to sell direct, that
doesn’t bode well, it doesn’t sit well with a distributor because we want a hundred
percent of things to go through distribution, and no distributor is going to be happy or
understand anything that has to go direct.”); see also CX 0500 at 001, in camera {

}; CX 2503
(Thees, IHT at 79-80) (describing CX 0500 and noting that McWane direct sale of
Fittings to an End User was “an infrequent or unusual occurrence” and Ferguson wasn’t
happy to see it happen); CX 2477 (Jansen, Dep. at 148-149 (explaining that one reason
not to sell product directly to customers is to avoid competing with Distributors who are
also selling McWane’s product)).

4442 Numbers and Market Share of Distributors

McWane, Sigma and Star sell Fittings to over 630 distinct customers (not branches),
primarily Distributors. Most of these Distributor customers are small, local companies
with just one or a few distribution yards. Then there are a handful of regional
waterworks Distributors with multiple branches. Finally, there are two national
waterworks Distributors. Collectively, all of these customers make up thousands of
branch locations throughout the United States. (CX 2564 (McWane sales data); CX 2504
(Thees, Dep. at 14-15) (“HD Supplies are the only national competitor we have. And
then when you get down below that you’re looking at regional players. Main Line
Supply, EJ Prescott in the northeast. Dana Kepner out west, ACT in Texas. . . . [L]et me
throw in Winn Wholesale. Then a slew of independents that are either in a state or one or
two markets.”); Saha, Tr. 1170 (noting 3,000 to 4, 000 branches nationwide); see also
infra § 4.4.5.5)).

HD Supply and Ferguson are the two largest Fittings Distributors, and each has a national
presence. (McCutcheon, Tr. 2261; Thees, Tr. 3045 (“We have one national competitor in
HD Supply and a host of regional and local competitors of a much smaller scale”)).

HD Supply’s Fittings distribution market share is approximately 28% to 30%.
(McCutcheon, Tr. 2261; Webb, Tr. 2703-2704 (HD Supply estimates that it has an
approximately 28% to 30% market share in the distribution of waterworks industry
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products); CX 2513 (Webb, IHT at 43) (same); see also McCutcheon, Tr. 2257; CX 2537
(McCutcheon, IHT (Vol. 1) at 56) (HD Supply is Star’s largest imported Fittings
customer)).

Ferguson’s Fittings distribution market share is about 15% to 25%. (McCutcheon, Tr.
2261-2262 (15% to 20%); Thees, Tr. 3045-3046 (Ferguson estimates that it has a 25%
market share in the overall waterworks distribution market, and a similar share in
Fittings)).

There are a number of regional waterworks Distributors with multiple branches that
service specific regional areas in the country. For example, EJ Prescott has 27 branches
in Maine, Vermont, New Hampshire, Massachusetts, Rhode Island, Connecticut, New
York, Ohio, and Indiana. (CX 2502 (Prescott, Dep. at 9)). Between 2005 and 2011,
Groeniger & Company has had between 9 and 17 branches, located throughout California
. (CX 2510 (Groeniger, Dep. at 9-10, 125)). C.I. Thornburg Company has 5 branches in
West Virginia, Kentucky, and Tennessee. (CX 2490 (Morrison, Dep. at 20)). Illinois
Meter Company has 5 branches in Illinois and Missouri. (CX 2516 (Sheley, Dep. at 11-
12)).

McWane sells to 250-300 Distributors that have approximately 1200 total branches. (CX
2477 (Jansen, Dep. at 139-140)).

4443 Relationships with End Users

End Users reap various benefits from purchasing waterworks products from Distributors
rather than directly from suppliers. Distributors bundle waterworks products together,
provide a single point of contact for all products, find alternate supply sources when
needed, and have local relationships and local specification knowledge. (Thees, Tr.
3059; CX 2510 (Groeniger, Dep. at 202) (describing the benefits End Users gain by
purchasing from Distributors rather than directly from suppliers as “certainly service,
knowledge of the local specifications, local inventory to pull the ones and twosies from,
credit applications™); CX 2504 (Thees, Dep. at 145-146) (“Well, one is supplying a
bundle of products, not just a component of a job. We’ve got many more feet on the
street to blanket the local market than any one manufacturer would have. So we can
provide bundle. We can provide it timely, and we can provide it in small quantities and
have a knowledgeable base about the product and the value. The contractors don’t know
what they need. They rely on us to tell them in lot of cases. Two, we provide credit. A
lot of times credit that we extend to these guys goes out a lot longer than what a
manufacturer would be comfortable extending.”) ; CX 2537 (McCutcheon, IHT (Vol. 1)
at 72-75) (it is a “nationwide norm” for contractors to source all of their waterworks
needs for a particular job from a single Distributor because of efficiencies; “the bid
almost never is split” among Distributors); CX 2480 (Napoli, Dep. at 30-31 (citing local
knowledge of specifications and bids as a benefit of Distributors)).

End Users typically source all of their waterworks needs as a one-stop shop for a
particular project from a single Distributor because doing so allows them to access
service, payment and delivery from a single source, rather than duplicating administrative
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effort with various sources. (Webb, Tr. 2723; Thees, Tr., 3060; CX 2489 (Morrison, IHT
at 31-32) (explaining that contractors source all the waterworks products they need for a
specific project from a single Distributor because contractors “want to hand you the
order . . . and turn all the problems over to you. That way they only have one person they
have to go yell at when something’s not going right. . . . it’s just a matter of service and
reliability and comfort.”); CX 2501 (Prescott, IHT at 25) (“[H]e only needs to make one
phone call to scream when — because all that’s got to be missing is one item and he can’t
move.”); Webb, Tr. 2707 (Distributors are convenient for End Users, because End Users
can purchase all of their waterworks supplies from a single source, rather than having to
negotiate with each individual product manufacturer); Sheley, Tr. 3388 (customers
benefit from buying a waterworks bundle because they get a better overall price, and
correcting mistakes requires contacting a single company, rather than each supplier); CX
2537 (McCutcheon, IHT (Vol. 1) at 73-74) (it is the “absolute norm” in the industry that
all the business of an End User for a project will go to a single Distributor, unless the
Distributor cannot provide the contractor all products the Distributor needs for the
project); CX 2544 (Coryn, Dep. at 102); CX 2510 (Groeniger, Dep. at 202); CX 2516
(Sheley, Dep. at 127-128); CX 2513 (Webb, IHT at 135-136); CX 2502 (Prescott, Dep. at
81); CX 2480 (Napoli, Dep. at 30) (explaining that Distributors provide end users with a
“one-stop shop”)).

Most waterworks distribution business is conducted on a bid-by-bid basis. Infrequently,
Distributors will sometimes enter into contracts for up to one year with a municipality.
(Thees, Tr. 3052). These annual contracts require Distributors to supply specific items at
an agreed upon price for a customer, primarily municipalities. (CX 2509 (Groeniger,
IHT at 46)).

Most End Users deal primarily with two or three Distributors, rather than fielding bids
from a broader array of Distributors, in order to receive the best service and price.
(Webb, Tr. 2725-2726; Sheley, Tr. 3392 (a typical contractor deals with two waterworks
Distributors)). For example, the vast majority of Ferguson’s customers are repeat
customers. (Thees, Tr. 3064-3065; Webb, Tr. 2726 (approximately 80% of HD Supply’s
business was repeat business the last time it generated statistics, in 2005)).

Distributors compete with each other on the basis of price, service and relationship with
the End User. (Sheley, Tr. 3390-3391 (End Users select waterworks Distributors based
on service levels, product availability, delivery levels, fill rates, price, and relationships
with sales personnel); Thees, Tr., 3062 (testifying that End Users select the lowest cost
bid, factoring in price for each individual product, as well as delivery efficiency and
accuracy); CX 2502 (Prescott, Dep. at 12-13) (“price gets involved, but if it was just price
a small company like this we would have a hard time surviving”); CX 2489 (Morrison,
IHT at 37) (along with price, “there’s no doubt service is a factor and your personal
relationship”)).

End Users demand a high level of service. Therefore, for example, Ferguson’s value
proposition to its customers includes a high level of service, including timely delivery,
trouble-shooting during the job, and competitive pricing. (Thees, Tr. 3061; Webb, Tr.
2723-2726 (Distributor’s ability to “provide on time deliveries, 95% order fill rates, zero
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errors” is the most important factor to End User Fittings customers in selecting a
Distributor, followed by price and relationship); CX 2502 (Prescott, Dep. at 12) (“our
whole business is service”)).

4444 Local Nature of Distribution Business

Distributors have multiple branches in order to service specific local geographic areas.
(Sheley, Tr. 3382; Webb, Tr. 2700; CX 2489 (Morrison, IHT at 9) (“Well, most of what
you sell you have to deliver, so you need to be within two or three hours of your
customer just to make the delivery and get back in the same day. So, from a service
standpoint, you need to have a location in the market area that you’re trying to service.”);
CX 2502 (Prescott, Dep. at 9) (“Each location has its region . . . so that they can serve the
area because of the service that’s required today in the industry.”); CX 2480 (Napoli,
Dep. at 13) (explaining that Distributors sell Fittings to local markets of 20 minutes to an
hour in driving distance)).

A Distributor’s service area is generally 50 to 200 miles from its branch location,
depending on population, geography and driving patterns. Branch service areas tend to
be smaller in more densely populated areas. (CX 2502 (Prescott, Dep. at 58); Webb, Tr.
2701-2702 (an HD Supply branch will service a 50- to 70-mile radius in a state like
Florida, and a 150- to 200-mile radius in a Midwestern state); Thees, Tr. 3044 (Ferguson
services areas extend from less than 60 miles to over 200 miles, depending on region);
Sheley, Tr. 3382 (branch service areas no larger than 90 miles); CX 2501 (Prescott, IHT
at 9-10) (“we push between 75 and a hundred and that . . . changes when we get to the
midwest . . . that kind of service you’ve got to be less than 200 miles to give the kind of
service that needs to be done.”); CX 2489 (Morrison, IHT at 9) (describing the radius of
effective service from a branch to be 150 to 200 miles); CX 2509 (Groeniger, IHT at 28-
31) (describing the effective radius for it branches to be 50 miles to 300 miles)).

Distributors primarily service waterworks projects in their own service area. (CX 2489
(Morrison, IHT at 10) (describing the problems servicing projects outside a service area
to be “one, you don’t know the customer base because you don’t know any of the []
contractors, and number two would just be distance to deliver to a job site.”)).
Distributors, however, will occasionally service loyal customers who are doing a project
in an adjacent market. (CX 2502 (Prescott, Dep. at 59); Sheley, Tr. 3383 (over the last
five years, a branch has serviced a project outside of its service area about two or three
times per year, when the customer has a project outside the service area)).

Generally speaking, it is difficult for an out-of-area Distributor to compete with the
logistics and service of a local branch, local sales people, and locally stocked product.
(Webb, Tr. 2700-2701 (HD Supply is unable to compete effectively in areas such as
Vermont, where it has no local branch)). Delivery is also more expensive for out-of-area
Distributors. Sheley, Tr. 3382 (lllinois Meter has multiple branches to service its
customers because delivery is less expensive with local delivery)).
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4445 Distributors Use Multiple Fittings Suppliers, and Benefit from
Competition Among Fittings Suppliers

Distributors consider price, service, relationship, financial stability, warranty, and product
quality when selecting a Fittings supplier. (Thees, Tr. 3082-3084 (Ferguson deals with
multiple Fittings suppliers because its relationships with suppliers, and suppliers’ sales
and support, vary in different areas of the country); CX 2489 (Morrison, IHT at 61)).

Fittings Distributors generally purchase Fittings from at least three suppliers.
(McCutcheon, Tr. 2258-2259; Webb, Tr. 2746 (HD Supply purchases imported Fittings
from McWane, Sigma, and Star); Thees, Tr. 3082 (Ferguson purchases imported Fittings
from McWane, Sigma, and Star); Sheley, Tr. 3398 (TDG has rebate programs for Fittings
with SIP, McWane, Star, and Sigma); Sheley, Tr. 3406 (lllinois Meter’s purchases of
imported Fittings are split about evenly between McWane and Star)).

Distributors generally can obtain better pricing on Fittings when they have the option of
purchasing Fittings from multiple suppliers. (Sheley, Tr. 3444-3445 (*Q. In 2008, Mr.
Sheley, were you playing suppliers off one another to try and get a better price? A.
Yes.”); CX 2489 (Morrison, IHT at 61-63 (noting that Distributors also have greater
access to a full line of imported Fittings buying from multiple Fittings suppliers); CX
2513 (Webb, IHT at 172) (“Q. What about price? Are you able to leverage better price
because you have three suppliers rather than two, more options? A. The more options is —
is definitely there.”)).

For Domestic Fittings, Distributors can only purchase Fittings from two manufacturers,
Star and McWane, since they are the only Domestic Fittings suppliers. (McCutcheon, Tr.
2259; Webb, Tr. 2748-2749 (HD Supply purchases Domestic Fittings primarily from
McWane, and only from Sigma when Sigma was selling McWane Fittings); Thees, Tr.
3118-3119, 3084-3085 (Ferguson currently purchases approximately 95% of its Domestic
Fittings from McWane, and a “little bit” from Star, and only purchased McWane-
manufactured Domestic Fittings from Sigma when Sigma was selling McWane Fittings);
Sheley, Tr. 3406 (lllinois Meter purchases Domestic Fittings from McWane only)).

A Distributor generally will purchase Fittings from its Distributor competitors only as a
last resort when it is required to service a customer. Purchasing from competitors is more
expensive and not routine. (Webb, Tr. 2726-2727; Thees, Tr. 3065 (Ferguson
occasionally purchases Fittings from its competitors to complete a specific order,
Ferguson prefers not to purchase Fittings from its competitors because it pays a premium
on those Fittings compared to what it would pay a manufacturer)).

4446 Fittings Suppliers Use Multiple Distributors

Fittings suppliers do not generally work with a single Distributor, but instead sell their
Fittings to multiple Distributors in a given territory. (Thees, Tr. 3047-3049).

Greater access to Distributor branches means more potential sales for Fittings suppliers.
(Saha, Tr. 1173).
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McWane sells Fittings through multiple Distributors in the same local area because it
increases the likelihood of McWane making the sale. (CX 2477 (Jansen, Dep. at 141-
142) (explaining that Distributors’ sales force extends the effectiveness of McWane’s
own sales force, and that dealing with multiple Distributors increases McWane’s chances
of dealing with the Distributor that has a special relationship with the winning
contractor)).

Star sells to as many Distributors as it can in a given region, since increasing the number
of Distributors who carry Star’s products increases the overall likelihood that Star will
ultimately make a sale. (CX 2537 (McCutcheon, IHT (Vol. 1) at 59, 63) (“It’s just
math. . .. [F]ewer Distributors . . . cuts down on our ability to get more products - more
projects.”); McCutcheon, Tr. 2257 (selling to multiple Distributors in a particular
geographic area improves Star’s chances of selling Fittings)).

Selling to only one Distributor in a market does not allow a Fittings supplier to reach all
End Users in that market. (Saha, Tr. 1165). Selling to more Distributors enables a
supplier to reach more End Users. (Saha, Tr. 1166).

4447 Distributor Pricing

Some Distributors may prefer higher market prices for Fittings because changes in
Fittings prices can affect the value of their inventory. (Rybacki, Tr. 1110-1111) (“[I]f the
marketplace becomes overaggressive and the prices fall, the distributor, the wholesaler,
inventory gets devalued, and that’s not a help to his or her business and certainly not a
help to ours.”)).

A Distributor generally marks up a product by at least 20%, but suppliers like Star
estimate that it would cost significantly more than that for a supplier to assume the
responsibilities of a Distributor. (CX 2534 (Bhutada, IHT at 22)).

Distributors pass along increases and reductions in wholesale prices of Fittings to End
Users. (CX 2489 (Morrison, IHT at 98-99) (“[1]f prices go up you pass that along and if
they go down the market demands that you pass that along.”); CX 2513 (Webb, IHT at
144-145) (explaining that when Fitting prices are high and rising HD Supply “would pass
them on” to their customers and conversely when Fitting prices are falling HD Supply
would pass them on to their customers as well because “competitive forces dictate”)).

Distributors make higher profit margins on sales of valves, hydrants and Fittings, than on
sales of pipe. (Sheley, Tr. 3387; CX 2503 (Thees, IHT at 22) (*“Q. Your margins on
fittings, how do they compare to your margins on ductile iron pipe for example? A.
They’re higher. . .. Q. Your margins on valves and hydrants are pretty close to your
margins on the ductile iron pipe fittings? A. Yes. Q. What do you attribute the difference
in your margin on fittings to your margin on ductile iron pipe? A. Well, pipe is a bigger
portion of the job. Typically when you look at a job that has ductile iron pipe, that may
make up 60 to 70 percent of all the products being sold for the waterworks portion of that
construction project; so because it’s the product driving the job, it’s a lower margin.”);
CX 2489 (Morrison, IHT at 32) (“typically the pipe is a lot of dollars at low margins”)).
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4.4.5 Distributors Provide Important Benefits to Fittings Suppliers and
End Users

In addition to providing important benefits to End Users, (see supra 1 486-491),
Distributors provide important benefits to Fittings suppliers and End Users. (CX 2537
(McCutcheon, IHT (Vol. 1) at 41-46) (listing efficiencies Distributors provide to
suppliers and describing the cost to replicate these efficiencies as “astronomical”); CX
2534 (Bhutada, IHT at 9-15), in camera {

}

McWane recognizes that Distributors provide McWane with the following benefits:
Distributors offer better sales coverage than McWane would have with its sales alone;
Distributors have more local influence and more local knowledge of projects in their
market area; Distributors carry local inventory; Distributors offer one-stop shopping for
all needed waterworks products for the end user; Distributors help McWane’s products be
included in specifications; and Distributors streamline McWane’s account receivables by
taking the risk of non-payment from contractors. (CX 2477 (Jansen, Dep. at 139-141,
144-145); CX 2480 (Napoli, Dep. at 29-30)).

McWane views Distributors as being “critical to [its] success.” (CX 2477 (Jansen, Dep. at
150) (explaining reasoning because of the benefits provided by Distributors that are listed
above); CX 0169 at 003 (January 2010 McWane Sales Managers Conference Call
Agenda reflecting consensus that “distribution is critical to our success.”)).

4451 Distributors Bundle Goods and Provide One-Stop Shopping

Because Distributors provide End Users with one-stop shopping for the full spectrum of
waterworks products required for a particular project (i.e., pipe, valves, Fittings,
restraints, castings, etc.) (see supra 1 486-487), Fittings suppliers can compete for sales
to Distributors without entering all of the adjacent waterworks product markets.
(McCutcheon, Tr. 2260-2261; Webb, Tr. 2708-2709 (When HD Supply wins a bid, the
contract typically covers a variety of products, including Fittings); Webb, Tr. 2729 (HD
Supply provides one-stop shopping to its customers); Thees, Tr. 3051 (Ferguson sells all
of the various waterworks products to its customers in bundles); Sheley, Tr. 3386 (lllinois
Meter typically sells Fittings as a part of a bundle including pipes, valves, fire hydrants
and Fittings); CX 2509 (Groeniger, IHT at 39) (pipe, valves, fire hydrants, Fittings and
service material make up the entire bundle of products that Distributors provide to
contractors to service a waterworks project); CX 2480 (Napoli, Dep. at 30) (explaining
that Distributors provide end users with a “one-stop” shop)).

4452 Distributors Carry Inventory

Suppliers also benefit from Distributors carrying Fittings inventory because this frees up
the suppliers” working capital; and it provides much faster delivery service from the
Distributors’ local branches to End Users than a Fittings supplier could achieve by selling
directly to End Users. (Webb, Tr. 2728-2730 (HD Supply keeps local inventory of
Fittings and other waterworks products such as pipe, valves, hydrants, and service
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material); Thees, Tr. 3059-3060 (Ferguson positions its product within a trading area to
have ready access to deliver it to End Users); CX 2534 (Bhutada, IHT at 10, 19-20)
(Distributors carry local inventory of Fittings and other products that are immediately
available for delivery to contractors at job sites); CX 2510 (Groeniger, Dep. at 202); CX
2516 (Sheley, Dep. at 127-128); CX 2504 (Thees, Dep. at 145-146); CX 2489 (Morrison,
IHT at 29) (“[T]he customer expects you to have [product] available in a reasonable
amount of time . . . tomorrow . . . a couple days from now. They’re not looking for itin a
week or ten days.”); CX 2494 (R. Fairbanks, Dep. at 95-96) (“Distributors are stocking
distributors, and so there’s just a wide variety of fittings that can be on a project. And so
the advantage is, is that, one is it could be in stock, and two is it can be almost immediate
deliveries due to stock. And also deliveries, because there might be other products going
out on the job site.”); CX 2502 (Prescott, Dep. at 11) (explaining stocking inventory
provides a “great advantage because . . . the service that’s required today” ); CX 2502
(Prescott, Dep. at 80); Sheley, Tr. 3398 (“A manufacturer can’t reasonably service a
small municipality or a small contractor. There has to be local inventory, local delivery,
a local contact person, if you will. It would be . . . uneconomical for every party
involved . . ..”); CX 2477 (Jansen, Dep. at 145) (explaining that Distributors house local
inventory for McWane)).

Providing inventory within a close proximity to the waterworks projects that the
Distributor is servicing can help prevent expensive work delays if a Fitting is missing or
malfunctioning. Distributors therefore typically provide product and services 24 hours a
day, seven days a week. (CX 2502 (Prescott, Dep. at 79) (“no matter how big or how
small you are, when you got an emergency and the water is running down the street and
you got to fix it.”); CX 2489 (Morrison, IHT at 55) (explaining that Distributors provide
service capabilities to contractors); CX 2509 (Groeniger, IHT at 27-28) (“[N]o job goes
in the way it was laid out. There is always an obstacle in the way or going around the
tree or they can’t get the easements so they had to move the pipeline over to here but that
usually happens after the job is in progress. So they are stopping and starting and these
guys, the crews are very very expensive. The machinery they have out there digging
these trenches, there’s big equipment and, you know, it’s costing them thousands and
thousands of dollars an hour and so they have to have the material and if they — if it was,
you know, in Southern California where they’re working and they call up and say we’re
not going to be able to get your material for a day and-a-half or two days, you know, they
can just walk in and pick it you off much better. So, you have that ability being local to
take care of their needs and they will always have needs and if we do that efficiently,
that’s big because in most cases, the people doing the work or the contractor there,
foremen, are being paid piece work for their profit there that they’re making on the job.
They designed it to put in 400 feet a day and, if he is doing 600 feet a day, he is making a
bonus. So, having somebody that keeps that machinery going is very very important and
so you really have to have something that’s relatively close by.”)).

Distributors maintain an inventory and aggregate small orders and shipments from
contractors, which typically purchase small numbers of Fittings for individual projects.
(CX 2502 (Prescott, Dep. at 81) (“manufacturers ship in quantity and the Distributors
ship in pieces”); CX 2489 (Morrison, IHT at 55) (explaining that Distributors have “small
trucks”); Sheley, Tr. 3387 (lllinois Meter benefits from bundling of waterworks products
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because it can make a single direct shipment of all waterworks products for a given
project at once); CX 2534 (Bhutada, IHT at 19)).

Distributors absorb the cost of freight for deliveries from the Distributor’s warehouse to
the contractor’s job site. (CX 2534 (Bhutada, IHT at 10)).

4453 Distributors Provide Credit to End Users

Contractors often purchase on credit, and Distributors carry the credit risk of dealing with
thousands of End Users. Suppliers avoid these credit costs by dealing through
Distributors. (CX 2534 (Bhutada, IHT at 12-13); Webb, Tr. 2729 (HD Supply provides
assumption of credit risk); (CX 2502 (Prescott, Dep. at 81) (“I think that’s [assuming
credit risk] one of the biggest things, and | have always laughed about that because then
the vendor don’t [sic] have to have a credit department . . .”); McCutcheon, Tr. 2260
(Distributors also provide suppliers with a credit cushion, by paying themselves, rather
than requiring the contractor to do so); CX 2537 (McCutcheon, IHT (Vol. 1) at 41-42)
(same); CX 0169 at 003 (January 2010 McWane Sales Managers Conference Call
minutes noting benefits of distribution to include Distributors “carry[ing] the paper and
inventory and once in a great while do spec work™); CX 2521 (Agarwal, IHT at 81-82), in
camera ({

D).

4454 Distributors Expand Supplier Sales and Service Capabilities

Distributors employ sales personnel dedicated to identifying business opportunities and
servicing End Users, saving suppliers from having to employ their own large, nationwide
sales forces. (CX 2480 (Napoli, Dep. at 31) (McWane would “have to have a daily,
hourly presence in - in each area in order to - to absorb [the] role” of the Distributor in
monitoring potential bid opportunities in the local markets); McCutcheon, Tr. 2260-2261
(Distributors magnify the reach of a supplier’s sales force); Webb, Tr. 2728 (HD Supply
provides a sales force in excess of 400 people); CX 2534 (Bhutada, IHT at 12-13, 19-20),
in camera {

}CX
2544 (Coryn, Dep. at 103) (identifying the sales force as an efficiency Distributors
provide); CX 2546 (Gibbs, Dep. at 65-66) (describing WinWater’s sales force as benefit
it provides to the supply chain); CX 2510 (Groeniger, Dep. at 202) (explaining that
“normally speaking” Distributors have larger sales forces than suppliers); CX 2502
(Prescott, Dep. at 82) ; CX 2489 (Morrison, IHT at 11) (describing C.I. Thornburg sales
force to include 20 outside salespeople and 18 inside salespeople); CX 2501 (Prescott,
IHT at 10-11) (explaining that E.J. Prescott’s outside sales force of 60 individuals
“[s]ervice the customer with what he is looking for”); CX 2501 (Prescott, IHT at 17)
(“national manufacturing in this country would need 5,000 salesman at a minimum and
then they would always be on the wrong corner.”); CX 2502 (Prescott, Dep. at 78); CX
2502 (Prescott, Dep. at 46) (describing E.J. Prescott’s sales force as including 60 outside
sales individuals and 75 inside sales individuals); CX 2516 (Sheley, Dep. at 127-128)
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(including Distributors’ sales forces as one of many efficiencies Distributors provide to
the market); CX 2504 (Thees, Dep. at 145-146) (describing the “many more feet on the
street” as an efficiency)).

Distributors support End Users through technical assistance and training regarding
waterworks jobs, and by packaging up the discrete waterworks components and making
sure that all pieces that the customer needs have the correct characteristics and arrive on
time. In addition, End Users pay Distributors directly, rather than paying individual
suppliers, and provide a higher level of service than a supplier would, including small-
volume deliveries and 24-hour service. (Sheley, Tr. 3399-3401).

Distributors handle returns of products from the contractor, {
} (CX 2534 (Bhutada, IHT at 12, 20)
in camera; Webb, Tr. 2729-2730 (HD Supply provides processing of returns)).

Distributors provide a single point of contact for invoicing and collection, saving
suppliers the transaction costs of managing relationships with multiple End Users, and
lessening suppliers’ exposure to End User credit risk. (CX 2544 (Coryn, Dep. at 102-
103) (explaining that Distributors “daily” assume a credit risk in dealing with the End
Users); CX 2510 (Groeniger, Dep. at 202) (“Q. Do distributors handle the billing and
collections from their customers? A. Yes, that’s the credit scenario. Some people will
allow a looser credit format with their customer than a manufacturer would. And that’s
probably one of the main underlying reasons why manufacturers would rather go through
distribution because they can guarantee their money quicker than if they were selling to
the contractor directly.”); CX 2516 (Sheley, Dep. at 127-128) (including the following in
a summary of efficiencies Distributors provide: “assume credit risk, have robust billing,
invoice and collection system in place”); CX 2504 (Thees, Dep. at 145-146) (“[W]e
provide credit. A lot of times credit that we extend to these guys goes out a lot longer
than what a manufacturer would be comfortable extending.”); CX 2494 (R. Fairbanks,
Dep. at 96) (“[I]f you’re a distributor it sort of means you’re local and you know the
people in your marketplace and you know how to manage credit. It’s very difficult to
manage credit from long distance, sometimes, as to what’s going on in the local
marketplace. So distributors carry the credit on — with the contractors on these
projects.”); CX 2502 (Prescott, Dep. at 81) (agreeing that Distributors “bill and invoice
and collect” from End Users)).

Distributors have local knowledge of what is required in each specific market they are
servicing. (CX 2489 (Morrison, IHT at 55); CX 2480 (Napoli, Dep. at 30 (describing
how Distributors can use knowledge of local municipalities to guide contractors)).

Fittings suppliers are not able to service End Users. (CX 2489 (Morrison, IHT at 55)
(“[Suppliers] have no way to service the customer or the job because they’re so far away.
I mean, | just can’t imagine a scenario where they could sell a project direct to the
contractor because they don’t have the service capabilities to do that.”)).
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4455 Benefits of National Distributors

Suppliers obtain benefits from dealing through major national Distributors like HD

Supply and Ferguson, due to the large number of branch locations operated by these
Distributors. They purchase larger volumes, which is inherently more efficient than
individual sales to smaller Distributors. (CX 2534 (Bhutada, IHT at 27); Webb, Tr.
2728-2729 (HD Supply’s branch footprint is a benefit to Fittings suppliers)).

Advantages of a Distributor having multiple branches include local market presence,
expedient delivery, quick access to a broad array of products, and the ability to bundle
different product types together. (Thees, Tr. 3042-3043).

Sales to larger Distributors like HD Supply and Ferguson also result in “commercial
validation,” i.e., recognition by other, smaller Distributors that the products purchased by
larger Distributors are technically sound and commercially viable. (CX 2534 (Bhutada,
IHT at 27)).

Star finds selling to HD Supply and Ferguson advantageous, because they lend
credibility to Star’s Fittings. For example, Winwater, another Distributor, indicated to
Star that it chose Star Fittings because HD Supply and Ferguson were also purchasing
Star’s Fittings. (McCutcheon, Tr. 2262-2263; CX 2537 (McCutcheon, IHT (Vol. 1) at
51)).

In any given region, there are likely to be fringe Distributors that may carry some but not
all waterworks products or brands, or have less well developed sales and distribution
networks and End User relationships. These small fringe players do not provide as much
value to suppliers as more established Distributors. (CX 2510 (Groeniger, Dep. at 153)
(“Between all three of us [Groeniger, HD Supply and Ferguson] we were the vast
majority of the business but there were probably two or three independents that were at
the outer fringes of their service capability, but they would enter into it also.”); CX 2504
(Thees, Dep. at 14-15) (describing fringe Distributors as “a slew of independents that are
either in a state or one or two markets.”); RX-637 (Jansen, Dep. at 150-151) (explaining
that McWane does not sell to additional Distributors in markets where “we have what we
feel is enough existing coverage”)).

Suppliers with access to only smaller Distributors lack market access, and are inhibited in
their ability to grow their business. (Saha, Tr. 1171-1172; CX 2500 (Swalley, Dep. at
263) (to really break into the U.S. Fittings market, Electrosteel USA would need to be
able to sell into the 90% of the market that is the big Distributors); CX 2500 (Swalley,
Dep. at 131-132) (Electrosteel USA does not expect that its Fittings business will
continue to grow unless and until one of the major four Distributors in the Southeast
agrees to sell its Fittings products)).

4.4.6 Barriers to Distributor Entry

There are high barriers to entry into the waterworks distribution business. (Infra | 532-
542).
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4.46.1 Start-Up Costs

Firms may enter new markets as Distributors by either building a new branch from
scratch, referred to as “greenfielding,” or by acquisition of an existing branch. (Webb, Tr.
2704). Acquiring or opening a new branch involves costs associated with inventory,
personnel, and licensing. (Webb, Tr. 2705).

446.2 Access to Full Range of Waterworks Products

In order to service customers, Distributors need access to a full range of product lines,
including pipe, Fittings, valves, hydrants, meters, and brass. (CX 2501 (Prescott, IHT at
14)).

It is not easy for a Distributor looking to establish a new branch to establish all the
required products lines to service local requirements. (CX 2489 (Morrison, IHT at 16)
(“That’s probably the biggest obstacle is who are you going to buy from.”); CX 2501
(Prescott, IHT at 15) (explaining that Distributors “work for a long time to get the best
lines you can get and then the loyalty between both ways is a big factor”)).

Unlike Fittings suppliers, suppliers of hydrants, valves and meters often enter into
exclusive relationships with Distributors in certain service areas. (CX 2489 (Morrison,
IHT at 17 (*Valve and hydrant manufacturers tend to just have a single distributor in an
area.”); CX 2502 (Prescott, Dep. at 75) (a new entrant’s “biggest problem is the lines. . . .
most of the lines are tied up by [other Distributors]”); CX 2501 (Prescott, IHT at 16)).

446.3 Establishing Local Personnel and Relationships

A major challenge to entering waterworks distribution is the education of personnel on
local products and specifications, local market conditions, and the products they are
selling. (CX 2502 (Prescott, Dep. at 72)).

With respect to sales personnel, local hires are better due to their customer relationships
and knowledge of local specifications and geography. (Webb, Tr. 2705-2706; CX 2489
(Morrison, IHT at 19) (Distributors need to “have a personal relationship with the people
[to whom they are] trying to sell”)).

It can take years for a new Distributor to develop the right relationships with local
contractors to get any sales. (CX 2489 (Morrison, IHT at 20) (“[1]f you send someone
that’s not familiar with the contractors . . . you could be five years before you get your
first order because they don’t know anybody and they’re not known and it goes both
ways.”)).

Greenfield entry by a Distributor into a new locality without people that have established
local relationships is much slower than entry through acquisition because waterworks is a
local, relationship business. (Thees, Tr. 3050 (“[W]e view that as something that will
take a significant amount of time in order to develop, thus turn into sales and turn into
profits.”)).
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4464 Plumbing Distributors Cannot Easily Enter Waterworks
Distribution

Waterworks Distributors typically do not regard plumbing distributors as competitors.
(CX 2489 (Morrison, IHT at 14-15)).

Plumbing distributors do not make good waterworks Distributors. (Sheley, Tr. 3384-
3385) (explaining that plumbing distributors are “used to selling copper fittings at a half a
cent profit or less, and they sell toilets and showers, and we don’t sell any of that,” that
“there’s a lot of difference between a fire hydrant and a toilet,” and that plumbing
distributors have a “real hard time making money in the waterworks business when they
do it out of a plumbing supply house” because plumbers “don’t understand the service
levels” or “what it takes to be profitable” in waterworks)).

Plumbing distributors lack the industry knowledge, expertise, and relationships to
effectively serve waterworks contractors. (CX 2489 (Morrison, IHT at 15-16)
(explaining that plumbing distributors do not handle the same materials as waterworks
Distributors and they lack the product knowledge needed for waterworks products); CX
2509 (Groeniger, IHT at 14 (waterworks Distributors often deal with unique sets of
specifications for each specific project, whereas plumbing distributors typically deal with
one set of specifications, “what they call the universal plumbing code.” If plumbing
distributors have the materials that comply with that code they can use the material
anywhere they want); CX 2509 (Groeniger, IHT at 18) (plumbing distributors do not
have relationships with waterworks contractors)).

4.5 How Prices Are Set
4.5.1 Published List Prices and Price Multipliers

Published Fittings prices have two components: a nationwide list (or catalog) price, and a
regional “multiplier” that reduces the list price. The net published price for a given
Fittings item in a given state is the list price multiplied by the then-applicable multiplier
for that state. For example, if a Fitting has a $1,000 list price, and the Texas multiplier is
.28, the published price for that individual Fitting in Texas will be $1,000 x .28, or $280.
(Tatman, Tr. 277; Rybacki, Tr. 1096-1097; CX 2535 (Bhutada, Dep. at 102); Webb, Tr.
2770-2771 (Fittings suppliers communicate prices to Distributors like HD Supply
through published list prices and multipliers)).

Multipliers vary from state to state based upon the prevailing competitive environment in
each state. (Tatman, Tr. 277; CX 2526 (Minamyer, Dep. at 102) (Star generally had a
multiplier for each state but in some instances, for states like Texas, there were two or
more trading areas to which Star would assign different published multipliers)).

This list-price-times-multiplier price is referred to as a Fitting’s “published price” or
“standard price.” (Tatman, Tr. 258-259 (list price and published multiplier for a
geographic region establish “published pricing”); Rybacki, Tr. 1097, 1103 (“standard
price”); Rybacki, Tr. 1126 (referring to “published multipliers”); CX 1018 at 001 (Pais

70



546.

547.

548.

549.

550.

551.

552.

PUBLIC RECORD

referring to “publishing” of multipliers by sending to customers); Answer § 27(e)
(McWane periodically “publishes” price lists and state-by-state multipliers)).

The published price is generally the highest price at which a Fitting can be sold.
(Tatman, Tr. 258 (“['Y]our published list price and your published multipliers, what that
establishes is the absolute highest price you could ever sell something for.”)).

The primary factor driving McWane’s pricing decisions is the competitive price level in
the marketplace. A secondary factor is that the pricing level must be above a minimum
margin that allows McWane to make money. (Tatman, Tr. 289-290).

McWane typically announces increases in published prices four weeks before the
increase goes into effect. (Tatman, Tr. 325). Customers normally want four weeks’
notice, three weeks is “on the verge” of acceptable notice, and two weeks is too little
notice. (Tatman, Tr. 519).

4.5.2 Project Pricing

Fittings suppliers compete with one another by offering Distributors discounts off of
published prices called Project Pricing. Day-to-day competition among Fittings suppliers
occurs principally through Project Pricing. Project Pricing tends to create Fittings price
instability and deterioration, while reductions in Project Pricing can lead to higher and
more stable prices. (Infra 1 550-561).

At times, Fittings suppliers will provide Distributors with discounts from their published
price on Fittings sales for individual waterworks projects, a practice known as “Project
Pricing.” Minamyer, Tr. 3144 (“project price” and “special price” are used
interchangeably); Tatman, Tr. 325-326; Rybacki, Tr. 1101 (describing job pricing as
“anything that deviates from the standard list price and discount.”); McCutcheon, Tr.
2271-2272 (“special pricing” means a discount off of the published multiplier); Thees,
Tr. 3098 (Project Pricing is pricing that is different than the market price, and can be
affected by the size and scope of a given project); CX 2535 (Bhutada, Dep. at 105-106
(Project Pricing generally reflects a lower multiplier than the published price); CX 2538
(McCutcheon, IHT (Vol. 2) at 369) (Star sometimes offers a special project price, which
is a multiplier lower than the published multiplier); CX 2522 (Agarwal, Dep. at 45-46), in
camera ({ D).

Project Pricing, which may be negotiated for an entire project or job, or on a one-time
basis for a single order, generally takes the form of a price multiplier that is lower than
the published multiplier. (CX 2535 (Bhutada, Dep. at 105-106)).

Project Pricing does not normally result in Fittings being sold at prices above the
published prices (list price times published multiplier). (McCutcheon, Tr. 2270
(published price is generally the highest price that a Distributor in a given geographic
area will pay for Fittings); Rybacki, Tr. 1105 (“Q. If you had a preference, would you
prefer to sell at a job price or at standard pricing? A. Standard pricing every day.”).
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Suppliers offer Project Pricing in order to compete, and gain sales volume from
competitors. (Tatman, Tr. 326).

A significant portion of the price competition among suppliers for Fittings business
occurs through Project Pricing, as Distributor purchasing decisions typically do not take
rebates into account. (Minamyer, Tr. 3143-3144 (price multiplier was the chief aspect of
pricing that customers negotiated with Star, since other aspects of pricing such as rebates
and payment terms were typically not a job-by-job negotiation); RX-644 (Tatman, Dep.
at 27) (describing Project Pricing as a “reaction to the competitive environment”))Webb,
Tr. 2774 (“We look at the two differently. | mean, pricing in the field is based on the
competitive nature of the project, and rebates are negotiated on an annual basis.”);
Tatman, Tr. 1020-1022, in camera {

}.

Project Pricing lowers the prevailing transactional price in a given area, and can lead to
price “instability.” This happens when one supplier offers a Project Price and the other
suppliers seek to match or beat it; as other Distributors in the region learn of the new
price, they demand the same discount in order to be competitive on bids for the same job.
(Rybacki, Tr. 1107-1108 (once customers get a taste of a lower number from Project
Pricing, they want the lower number); CX 2484 (Tatman, Dep. at 27) (job pricing is a
response to customer requests for lower prices on the basis of competitor prices); CX
2480 (Napoli, Dep. at 84-85) (Distributor awareness of suppliers’ prices to other
Distributors drive down supplier prices); CX 0525 (Michael Berry of Star instructs
territory managers, “We have to be flexible enough to play this game but not so soft that
our customers think that they can get a price at any time.”)).

Project Pricing can cause prices to “deteriorate” market-wide because a supplier’s low
prices are usually offered to more than one Distributor. As McWane’s Pricing
Coordinator, Vince Napoli, explained:

They’ll go into one distributor and say 1I’m - we’re selling our
products to your competition down the street at a .42. Would you
like to buy the -- at the .42 to keep up with your competition?
Well, sure they’re going to say yes. Then they go across the street
to the other guy and said I was just in, made a sale to your
competition down the street at a .42. You’re buying at a .44.

Don’t you want to keep up with him? So that’s a method to -- and
-- and what happens is their buy price goes down, but their sell
price goes down with it. If they were the only ones to have a lower
price, they’d be in a good position, but that’s never what happens.

(CX 2480 (Napoli, Dep. at 83-85) (describing how Project Pricing causes prices to
deteriorate market wide); CX 2191 (Napoli email characterizing Sigma, Star and HD
Supply as “Idiots” for engaging in Project Pricing that reduced prices by 12.5%).
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Mr. Tatman defines pricing “instability” as occurring when Project Pricing in a region
results in average invoice prices 10% or more below published pricing (Tatman, Tr. 284,
332-333).

Project Pricing can bring down the market price because if a supplier offers a special
price to one Distributor, then the supplier needs to be prepared to offer it to all
Distributors bidding on that project. Those Distributors then expect that lower price in
later projects, and the spiral of declining prices can lead to zero gross margin. (CX 2480
(Napoli, Dep. at 46-47)).

Reducing Project Pricing can lead to stable, higher prices. Utah, which had a non-
domestic published multiplier of .48 in 2008, which is almost double that of its
neighboring states, provides an example of the price-increasing effect of a reduction in
Project Pricing. (CX 1677 at 003; RX-613 at 001). As Mr. Jansen explained, Utah “is a
unique situation where distributors as a whole want a stable market, and that’s . . . what
they communicate to us. They’d like to have stable pricing and not a lot of job pricing
because they keep inventories, and so yes, so they’d rather keep the market stable and
keep the market up.” (CX 2477 (Jansen, Dep. at 220); RX 613 at 001)).

McWane admits that it would prefer not to engage in Project Pricing. (CX 2477 (Jansen,
Dep. 248-249)).

Suppliers view Project Pricing as a drag on their profitability. (Rybacki, Tr. 1105 (“Q.
And if you could find a way to put an end to job pricing in the industry, would you? A.
Yes.”); Rybacki, Tr. 1107-1108 (“Q. Is job pricing good for Sigma’s long-term

health? A. No. Q. Does job pricing create confusion with your customers or competitors?
A. It does.”); CX 2531 (Rybacki, Dep. at 221) (“Q. And if you could find a way to have
the entire industry rein in project pricing, that would be your preference, wouldn’t it, sir?
A. 1 would say yes.”); CX 2531 (Rybacki, Dep. at 224) (describing Project Pricing as
“not good for our -- the long-term health of this company or its shareholders”); see also
CX 2480 (Napoli, Dep. at 46) (one of the risks of decentralized Project Pricing authority
is that the market price can get dragged down); (CX 2485 (Walton, Dep. at 31-34)
(observing that sales representatives with pricing authority could produce “instability and
lower prices in the market.”); CX 2480 (Napoli, Dep. at 83-85) (discounting results in
“price erosion,” or a lower bottom line and cash flow); CX 2191 (Napoli calling Star and
others “idiots” for causing price deterioration through discounting)).

45.3 Rebates and Other Payment Terms

At times, McWane, Sigma, and Star have provided additional discounts and price
concessions to Distributors in the form of rebates, reductions in freight charges, and/or
extensions of credit or payment terms. (Joint Stipulations of Fact (JX 0001) { 16).

453.1 Rebates

A “rebate” is a percentage discount on all purchases by a Distributor from a supplier
during a specific time period, typically for a year. (Minamyer, Tr. 3143 (Rebates are
typically an annually negotiated percentage discount that Star provided its customers);
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RX-655 (Brakefield, Dep. (Vol. 2) at 28-29) (describing Sigma periodic rebates to
“volume customers™); Tatman, Tr. 297-298 (Rebates are written policies for a set period
of time that may cover Fittings alone, or Fittings and other products); CX 2480 (Napoli,
Dep. at 102-103) (rebates are corporate wide)).

{

} (CX 2535 (Bhutada, Dep.
at 107-108), in camera). {
} (CX 2535 (Bhutada, Dep. at
109), in camera; Tatman, Tr. 298-299 {

}

{ } (CX
2535 (Bhutada, Dep. at 110), in camera; RX-066 at 001-002 (Minamyer June 2008 email
informing Star division managers that Star would exclude sales at Project Prices from
rebate calculations)).

Rebates are often important to Distributors because their earnings from Fittings rebates
can be greater than the Distributors’ net profits from the sale of Fittings. (CX 2534
(Bhutada, IHT at 58)).

Functionally, Distributors look at rebates differently than Project Pricing, because rebates
do not apply to a specific job that a Distributor is bidding, and are instead applied on an
annual basis. (Webb, Tr. 2774).

McWane offers one- to three-year corporate rebate agreements to its largest Distributor
customers that are based on the Distributors’ total purchases of Fittings and other
products manufactured by McWane, Inc., such as ductile iron pipes, hydrants and valves.
(Tatman, Tr. 297-298).

Sales data in McWane’s financial reports are reduced to exclude rebates; gross sales have
rebates netted out of them. (CX 2481 (Nowlin, Dep. at 22-23)). The actual amount of
rebates paid by McWane is not shown in any of McWane’s regularly prepared financial
reports. (CX 2481 (Nowlin, Dep. at 112)).

453.2 Freight Terms

Each supplier has standard freight terms pursuant to which it will pay for shipping of
Fittings to Distributors, and may also negotiate separate agreements with Distributors
whereby the supplier will pay for freight outside of the standard terms for a specific
project. (Tatman, Tr. 303-304; CX 2531 (Rybacki, Dep. at 24); CX 2535 (Bhutada, Dep.
at 110)).

McWane’s standard freight term is “full freight allowed,” or free shipping, for all
purchases of at least 5,000 pounds of McWane products, including Fittings. (Tatman, Tr.
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303-304). McWane sometimes offers shipping “discounts” to customers, by providing
free shipping for quantities less than 5,000 pounds. (Tatman, Tr. 304).

45.3.3 Payment Terms

Payment terms are discounts that suppliers provide to Distributors for payment within a
fixed amount of time. (Minamyer, Tr. 3143; Tatman, Tr. 304-305).

{

(CX 2535 (Bhutada, Dep. at 109), in camera).

The majority of McWane’s customers are subject to McWane’s standard payment terms,
which provide a 2% discount for payment by the 15th of the month following the order.
(Tatman, Tr. 304-305). {

} (CX 2535 (Bhutada, Dep. at 109-110), in camera).

Most Distributor customers pay within terms to take advantage of any rebates that would
be available to the Distributor for doing so. (CX 2479 (McCullough, Dep. at 174-175)).

McWane has offered longer payment terms — up to 90 days — to some customers, as well
as discounts of up to 6% for on time payments. (Tatman, Tr. 305).

Relevant Product Markets

5.1 Fittings Is a Relevant Product Market

Ductile iron pipe fittings of 24” or less in diameter for use in Open Specification
applications, whether manufactured within or outside the United States, for use in
projects within the Unites States constitute a relevant product market (the “Fittings
market”). (CX 2260 (Schumann Rep. at 13-14, 16); Schumann, Tr. 3769-3770, 3788-
3789; infra 11 579-616).

5.1.1 No Other Product Is a Substitute

Other products are not functional substitutes for Fittings, and prices of other products do
not constrain Fittings prices. (See infra 88 5.1.1.1,5.1.1.2).

51.1.1 Other Products Are Not Interchangeable with Fittings

There are no widely used substitutes for Fittings. (Answer § 23; Saha, Tr. 1177-1178
(other types of fittings are not interchangeable with ductile iron Fittings)).

The principal potential substitutes for Fittings are polyvinyl chloride (PVC) or high-
density polyethylene (HDPE) fittings, but Fittings do not generally compete against PVC
or HDPE fittings for use with ductile iron pipe. (CX 2501 (Prescott, IHT at 36) (pressure
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rated PV C fittings are not used with ductile iron pipe); CX 2538 (McCutcheon, IHT (Vol.
2) at 343) (PVC fittings are rarely used on ductile iron pipe); CX 2480 (Napoli, Dep. at
27 (PVC not a substitute for Fittings)).

PVC fittings are not a substitute for Fittings because they are more expensive. (CX 2538
(McCutcheon, IHT (Vol. 2) at 340) (explaining that due to the cost of oil and the cost of
resins, PVC fittings are more expensive than ductile iron pipe fittings); Webb, Tr. 2715
(“Historically, I think [the price of PVC fittings has] been high. I don’t know if they’re
higher than ductile, but I think all-inclusive with the restraining, the price of the fitting
itself, that may be another reason why they’re not widely used.”)).

PV C fittings are not a substitute for Fittings because PVC fittings do not have as high of
a pressure rating as Fittings. (CX 2521 (Agarwal, IHT at 54-55) (“[T]hey [PV C fittings]
do not hold up the pressure”); CX 2489 (Morrison, IHT at 41) (“The pressure rating on
the plastic water fitting is a little less. I1t’s a 200-pound max rating, whereas a ductile
waterworks fitting is 250-pound max. So, depending on the pressure, it’s going to
exclude the PVC fitting.”)).

PVC fittings are not a substitute for Fittings because engineers do not like the PVC or
HDPE fitting’s susceptibility to fracture. (CX 2480 (Napoli, Dep. 27 (“No one, to my
knowledge, has come up with a good plastic substitute for the strength of ductile iron.”);
CX 2480 (Napoli, Dep. 28 (testifying that he has not heard of PVC fittings as being “even
touted as being equal to or close to” a Fitting)).

PVC fittings are not a substitute for Fittings because PVC fittings are limited in size to
12” and below. (Webb, Tr. 2714-2715 (PVC fittings are “just not made in the sizes and
configurations that mechanical joint fittings are.”); CX 2491 (Johnson, IHT at 45)
(“[P]lastic water fittings or pressure fittings are generally limited to 12 inch on down.”);
CX 2525 (Minamyer, IHT at 95-96) (“Q. Any substitute for those products [ductile iron
pipe fittings], outside that group? A. Not really, no. Q. What about plastic fittings? A.
Not particularly. In the size ranges, | don’t -- | haven’t really seen that. Q. When you say
in the size ranges, what do you mean? A. In the size range of ductile fittings, three
through 60 or something like that, and the plastic fittings don’t do that size range.”); CX
2489 (Morrison, IHT at 42) (PVC pressure-rated fittings are only a potential substitute for
small diameter applications: “2-inch, maybe 3-inch, but anything above that, 99 percent
would be a ductile iron waterworks fitting over a PVC fitting.”)).

PV C fittings are not a substitute for Fittings because certain markets do not allow PVC
fittings to be used. (CX 2501 (Prescott, IHT at 33-34) (explaining that in those areas
where ductile iron pipe is favored “there is no substitute for any of those ductile items
[including Fittings]™); CX 2515 (Sheley, IHT at 65) (“Q. Any substitutes for those ductile
iron pipe fittings? A. Not in this market. There are some markets that allow you to use
some PVC product but not anywhere I do business.”)).

PV C fittings are not a substitute for Fittings because PVC fittings are harder to restrain
and install. (CX 2543 (Coryn, IHT at 53) (“[T]hey’re [PVC fittings] probably harder to
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install because they’re slippery.”); Webb, Tr. 2715 (PVC fittings “have different
restraining requirements than a mechanical joint fitting would.”)).

Even where ductile iron pipe is not used, End Users only rarely specify pressure-rated
high-density polyethylene (HDPE) and PVC fittings (rather than Fittings) for pressurized
waterworks applications. (Tatman, Tr. 249 (in general, End Users do not use PVC
fittings on ductile iron pipes, but End Users can use ductile iron Fittings on PVC pipes);
Thees, Tr. 3054-3055; Minamyer, Tr. 3133 (use of plastic fittings is “extremely rare”);
CX 2501 (Prescott, IHT at 34) (“HDPE is making some inroads, but not to any extent.”);
CX 2502 (Prescott, Dep. at 48) (describing use of PVC fitting business as “[v]ery little”);
CX 2480 (Napoli, Dep. at 28-29) (“I don’t recall ever seeing a PVC fitting even attempt
to be used by an engineer.”)).

Other than the limited, rare use of PVC pressure-rated fittings, there are no other products
that are substitutes for Fittings in pressurized applications. (CX 2489 (Morrison, IHT at
41-42); CX 2538 (McCutcheon, IHT (Vol. 2) at 342-343) (“Q. Beyond PVC pressure
fittings, are there any other products that you can point me to that are substitutes or
possible substitutes for ductile iron pipe fittings? A. No, sir.”); CX 2525 (Minamyer, IHT
at 95) (“Q. Within the universe of ductile iron pipe fittings, if we take these different
types of fittings and take them as a whole, proprietary joint fittings, flange fittings, push-
on fittings, mechanical joint fittings, let’s just talk about that as the universe of ductile
iron pipe fittings. Any substitute for those products, outside that group? A. Not really,
no. Q. What about plastic fittings? A. Not particularly.”)).

Brass Fittings are typically threaded and do not come larger than 2” in diameter. They
are not substitutes for Fittings. (Thees, Tr. 3057- 3058; Webb, Tr. 2720 (brass fittings are
threaded, and thus not compatible with underground pipes)).

Steel Fittings are not used underground because the steel fitting would rust, and are not
common substitutes for Fittings. (Thees, Tr. 3057, 3058). Steel pipe fittings are not used
underground because the steel fitting would rust. (CX 2538 (McCutcheon, IHT (Vol. 2)
at 343)).

Cast iron or gray iron fittings are an older fittings technology. Distributors receive only a
negligible demand for these products from End Users. (Webb, Tr. 2719; CX 2513
(Webb, IHT at 59-60) (“I haven’t seen cast or grey iron fittings in ten, 15 years.”); CX
2498 (Teske, Dep. at 68-69) (gray iron fittings do not meet specifications); CX 2501
(Prescott, IHT at 37) (Full-body cast iron fittings are rarely used any more: “every once
in awhile we find one . . . some old engineer that just won’t change™)).

5.1.1.2 Other Types of Fittings Do Not Constrain Fittings Prices

Fittings suppliers do not track prices of PVC fittings or take them into account when
setting prices of Fittings. (Tatman, Tr. 250-251 (when setting the price of Fittings,
McWane does not consider the price of PVC fittings); Tatman, Tr. 251 (McWane does
not track the prices of PVC fittings); CX 2477 (Jansen, Dep. at 69-70, 77) (testifying that
Mr. Jansen has never taken into account the price of PVC fittings when setting Fittings
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prices); Minamyer, Tr. 3134 (does not recall tracking pricing for any Fittings substitutes,
including plastic fittings); CX 2538 (McCutcheon, IHT (Vol. 2) at 341) (Star does not
track the price of PVVC fittings because the prices of ductile iron fittings and the price of
PVC pressure fittings do not move together, and because the price of PVC pressure
fittings does not have a big influence on the Fittings business); Saha, Tr. 1177 (the price
of Fittings is not constrained by the price of PVC fittings); see also CX 2477 (Jansen,
Dep. at 94) (McWane does not take into account the price of cast iron fittings when
setting the price of Fittings)).

Distributors do not seek to use prices of PVC fittings to negotiate prices of Fittings.
(Webb, Tr. 2718; CX 2480 (Napoli, Dep. at 28) (does not remember ever being asked by
a Distributor to lower the price of McWane’s Fittings because of the price of a PVC
fitting); Saha, Tr. 1177 (he has never been asked by a customer to lower the price of a
ductile iron pipe fitting because of the price of a PVC fitting)).

Fittings suppliers do not track the price of cast iron fittings when setting Fittings prices.
(CX 2477 (Jansen, Dep. at 94)).

5.1.2 Fittings of 24 Inches or Less in Diameter May Be Treated as a Cluster
Market

Fittings of 24” or less in diameter may be treated as a cluster market because the market
conditions and analysis applicable to this cluster are identical, larger Fittings are subject
to different market conditions, and the industry typically groups Fittings by sizes. (See
infra {f 596-616).

Individual Fittings of differing shapes and sizes are not substitutes for each other, because
a Fitting must have a diameter appropriate for the pipe to which it is attached and a shape
or design appropriate for its intended function (for example, changing the direction of
flow by 90 degrees versus 22.5 degrees). (See generally Tatman, Tr. 220-221 (describing
how Fittings are used in waterworks projects and identifying different types of Fittings
including elbows, Ts, bends, coated Fittings, and reducers)). Each discrete size and shape
of Fitting satisfies the requirements of a relevant market. (CX 2260-A (Schumann Rep.
at 12)).

5.1.2.1 Market Analysis for Each Size and Shape of Fitting of 24
Inches or Less Is Identical

Fittings of 24” or less in diameter may be treated as a cluster market because the market
analysis for each size and shape of Fitting is identical. (See infra 1 598-600).

It is not necessary to analyze each size and shape of ductile iron pipe fitting in the range
of 24” and below as a separate market. (CX 2260-A (Schumann Rep. at 13); Schumann,
Tr. 3791-3792).

The market analyses of each of these Fittings items would be essentially identical

because the primary suppliers, customers, and Distributors are the same and the materials
and other inputs used to produce the products are the same. (CX 2260-A (Schumann
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Rep. at 13); Schumann, Tr. 3791-3792). A determination that McWane’s conduct with
respect to the aggregate market is anticompetitive is analytically identical to a
determination that the same conduct is anticompetitive as to each Fitting size and type
within the cluster. (CX 2260-A (Schumann Rep. at 15); Schumann, Tr. 3790-3791).

Thus, ductile iron pipe fittings with a diameter of 24” or less can be analyzed as if they
were part of a single product market. (CX 2260-A (Schumann Rep. at 13)).

5.1.2.2 Fittings of 24 Inches or Less in Diameter Are Manufactured
and Marketed Together and by Similar Methods

Each size and shape of Fitting of 24” or less in diameter is made of the same material, by
the same methods, and sold and marketed together by the same suppliers, through the
same distribution channels, to the same customers, for use in the same or similar projects.
(See infra {1 602-609).

Different sizes and shapes of Fittings are made out of the same material and produced by
the same methods. (See supra § 4.1.3). All Fittings must comply with AWWA
standards. (CX 2522 (Agarwal, Dep. at 37); McCutcheon, Tr. 2292 (describing various
AWWA specifications that customers use)). Compliance with AWWA specifications
determines the interchangeability of Fittings. (CX 2477 (Jansen, Dep. at 86)).

McWane, Sigma, and Star each supply a full line of Fittings of 24” or less in diameter.
(Rybacki, Tr. 3572-3573; Tatman, Tr. 589; JX 0001, 1 1-3).

Fittings prices are set as a package, through the announcement of price multipliers and
the negotiation of Project Pricing multipliers and other pricing terms that apply across all
of the different Fittings included in a given purchase. (CX 2535 (Bhutada, Dep. at 106
(Q. And when a project pricing request is made “is it applicable only to one individual
construction project? A. Typically, yes.”); Tatman, Tr. 258-259, 277 (describing
national published list price the standard price component of Fittings pricing); Rybacki,
Tr. 1103-1104, 1096-1097 (same); CX 2535 (Bhutada, Dep. at 102) (same); Webb, Tr.
2770-2771 (explaining that HD received price communications from suppliers through
national price lists and regional multipliers based on the national price); CX 1147 at 001
(describing the price list culture of the Fittings industry)). Multipliers vary from state to
state. (Tatman, Tr. 277 (describing state multipliers as the second component of Fittings

pricing)).

Distributors purchase Fittings from suppliers, and then further incorporate the Fittings
into a bundle with other waterworks products for resale to End Users. (CX 2502
(Prescott, Dep. at 15) (*“Q. What manufacturers do you buy fittings from right now? A.
Tyler, Sigma, Star . . . Those are ductile iron fittings.”); CX 2490 (Morrison, Dep. at 66)
(identifying Fittings suppliers that sell to Distributors); CX 2504 (Thees, Dep. at 114)
(“We supply bundle of goods to the contractor, and they [End Users] need fittings to put
together the pipe.”); CX 2504 (Thees, Dep. at 149) (Fitting suppliers are “selling a
component as opposed to a bundle.”); CX 2503 (Thees, IHT at 71) (agreeing that
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Distributors carry the entire bundle of products used in a waterworks project and a
Fittings supplier might not have the other products in the bundle)).

Virtually all Fittings are sold through waterworks Distributors. (See supra § 4.4.4.1).

The typical End Users of Fittings are municipalities, regional water authorities, and the
contractors they engage to construct waterworks projects. (See supra § 4.4.3).

Functionally, Fittings up to 12” in diameter are typically used for residential work, and
14” to 24” Fittings are typically used by municipalities or plants with long transmission
lines. (Brakefield, Tr. 1279-1281; CX 1479 (describing categories in CX 1479, and
explaining that 2” to 12” Fittings are predominately used for housing subdivisions and
private contracting work); (Brakefield, Tr. 1281; CX 1479) (describing categories in CX
1479 and explaining that End Users of Fittings in the 14” through 24” range are generally
municipalities or plants with long transmission lines funded by State Revolving Fund or
EPA money).

In contrast, Fittings over 24” in diameter are considered to be a large diameter and are a
more unusual size for the industry. (CX 2538 (McCutcheon, IHT (Vol. 2) at 322)). They
are used for large treatment plants or large transmission lines. (Brakefield, Tr. 1281; CX
1479). (85% to 95% of Fittings sales are Fittings below 24”). (CX 2502 (Prescott, Dep.
at 76-77)).

5.1.2.3 Market Conditions for Fittings of 24 Inches or Less in
Diameter Are Distinct from Those for Fittings of 30 Inches or
Greater in Diameter

The market conditions for Fittings of 24” or less in diameter differ from those for Fittings
of 30” or greater. (See infra 11 611-614).

Fittings with diameters of 30” and greater (large diameter fittings) are not in the Fittings
relevant product market. (CX 2260-A (Schumann Rep. at 14)). The competitive analysis
of large fittings differs from that of small and medium fittings (those with diameters of
24” and below), because ACIPCO, a significant producer of large diameter fittings is not
a producer of Fittings with diameters of 24” and below. (CX 2260-A (Schumann Rep. at
14); see supra § 3.4.1.1).

ACIPCO currently manufactures only Domestic Fittings ranging from 30” to 64” in
diameter. ACIPCO exited the manufacture of Fittings under 30” in diameter in 2006.
(CX 1897 at 003; CX 2486 (Burns, Dep. at 15, 23-28)). ACIPCO does not have any
interest in extending its product scope to include small and medium diameter Fittings.
(CX 2486 (Burns, Dep. at 15, 30)).

For 2008, in the market consisting of ductile iron pipe fittings with diameters greater than
24” (i.e., 30” and above), ACIPCO’s share of United States sales was approximately {

}. (See CX 1895 at 001, 005, in camera (ACIPCO data showing 2008 sales of
{ } tons); CX 2486 (Burns, Dep. at 159-160) (describing CX 1895); RX-127 at 002
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(DIFRA data showing the other suppliers’ combined 2008 sales of fittings greater than
24” in diameter to be { } tons).

In 2009, before Star’s entry into domestic manufacture, ACIPCO was the dominant
domestic producer of ductile iron pipe fittings with diameters of 30” and above. (CX
2222 (identifying “only one domestic manufacturer for 30” and larger fittings - American
Cast Iron Pipe Company (ACIPCO),” but noting that McWane does make a minimum
number of large fittings but not enough to service the market)).

5.1.2.4 Grouping Fittings of 24 Inches or Less in Diameter is
Consistent with Industry Practice

Grouping Fittings of 24” or less in diameter is consistent with industry practice. (RX-632
at 028-029 (Tyler Union Waterworks Fittings Financial Statements containing fittings
sales and gross profit analysis by three size ranges: 3”-12”, 14”-24”, and 30” and up);
CX 1339 at 003 (January 2009 DIFRA report showing shipment analysis by three size
ranges: 27-127, 14”-24” and over 24”); CX 0622 at 008-010 (Tyler Union 2009 Sales
Meeting presentation, separating out market share by size categories of 3”-12” diameter,
147-24” diameter, and >24” diameter)).

Historically, the waterworks industry has differentiated Fittings of 3” to 24” in diameter
from Fittings of 30” or greater diameter. (CX 2533 (Bhargava, Dep. at 43) (“Q. ... why
does Star divide the utility fittings into the two categories, the three-inch to 24-inch and
the 30-inch and up? A. That is industry practice also.”)).

5.2  Domestic Fittings Is a Relevant Product Market

Ductile iron pipe fittings of 24” or less in diameter for use in projects in the United States
that have a Domestic-only Specification constitute a second relevant product market (the
“Domestic Fittings market”). (CX 2260-A (Schumann Rep. at 15-16); Schumann, Tr.
3769-3770, 3789-3791; infra 11 618-633).

5.2.1 Imported Fittings Are Not Substitutes for Domestic Fittings for
Domestic-Only Specifications

Imported Fittings are not substitutes for Domestic Fittings for projects with Domestic-
only Specifications. (Infra { 619-627).

Some municipalities and Federal, State and local government agencies require the use of
domestically-manufactured product as a matter of preference and as a matter of law. If a
law requires a municipality to use Domestic Fittings, or if a municipality prefers
Domestic Fittings, the specification will state that the Fittings need to be “domestic
only.” (CX 2537 (McCutcheon, IHT (Vol. 1) at 61, 90); Thees, Tr. 3068; CX 2477
(Jansen, Dep. at 20) (defining a specification for Domestic Fittings as one requiring
products manufactured in the United States); see supra § 4.3).

A Distributor will not purchase an imported Fitting if the End User’s specification calls
for a Domestic Fitting, and suppliers do not sell imported Fittings into Domestic-only
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Specifications. (Webb, Tr. 2716-2718; Thees, Tr. 3056 (“Q. If the final spec says
‘domestic fitting,” can you substitute an imported fitting? A. Only if it allowed the use of
import fitting. If it was domestic only . . . if that was the final spec must be domestic,
no.”); (CX 2516 (Sheley, Dep. at 156) (“Q. Can you put an import [Fitting] in a domestic
job? A. Domestic only, no.”); McCutcheon, Tr. 2283 (Mr. McCutcheon recalls no
instances of Star selling an imported Fitting into a Domestic-only Specification during
ARRA); Saha, Tr. 1173-1174 (Saha has never tried to sell imported Fittings into a
Domestic-only Specification, either at NACIP or at PCI)).

5211 ARRA-Funded Projects

Domestic Fittings were required and used on ARRA-funded projects. (CX 2513 (Webb,
IHT at 95) (HD Supply was generally unable to use imported Fittings on ARRA-funded
projects); CX 2501 (Prescott, IHT at 66-67) (explaining that domestic fittings were
required and ‘[n]obody had a choice™)).

Under ARRA, End Users were particularly concerned about purchasing imported Fittings
for projects funded by ARRA because of potentially severe penalties for using non-
Domestic products. (CX 2537 (McCutcheon, IHT (Vol. 1) at 99)).

Immediately after the passage of ARRA, there was some hope among suppliers of non-
Domestic Fittings that certain waivers and exemptions under ARRA, or the applicability
of NAFTA, would allow them to supply non-Domestic Fittings into ARRA projects.
(See infra § 8.1.3).

However, with few exceptions, such methods of enabling the supply of non-Domestic
Fittings into ARRA projects were not successful, and non-Domestic Fittings were not
used on ARRA-funded projects. (CX 2501 (Prescott, IHT at 66) (“Q. Did you ever get a
waiver or try to get a waiver to allow the use of imported fittings on stimulus projects?
A. To my knowledge, no.”); CX 2510 (Groeniger, Dep. at 173) (*“Q. So you never used a
de minimis waiver for fittings? A. Not that I can recall.”); CX 2489 (Morrison, IHT at
51) (there were no waivers or exemptions that allowed the use of imported Fittings on
Domestic-only ARRA-funded projects); CX 2489 (Morrison, IHT at 51) (ARRA-funded
projects serviced by C.1. Thornburg “were all served with domestic fittings.”); see also
infra § 8.1.3).

5.2.1.2 Other Domestic-Only Projects

Without regard to ARRA, some government entities, including the State of Pennsylvania,
United States military and federal facilities, and some jurisdictions in the northeastern
United States require domestic products to be used in any projects they fund. (CX 2537
(McCutcheon, IHT (Vol. 1) at 83-84); see supra § 4.3).

Some municipalities, in states like Pennsylvania, Illinois, and Maryland, show a strong

preference for Domestic Fittings despite the pricing differentials because of the influence
of labor unions. (CX 2534 (Bhutada, IHT at 31-32)).
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End users who specify Domestic Fittings because of preference are aware of, but not
sensitive to, the price differential between Domestic Fittings and import Fittings. (CX
2489 (Morrison, IHT at 46) (“Well, they’re aware of [the price differential], but in the
overall cost of a project, the cost of your fittings is minimal. Now, they may be twice as
much, but if you’re doing a million-dollar project and you’re paying $10,000 more for the
fittings, that’s negligible in some people’s eyes.”); CX 2527 (Pais, IHT at 36-37)
(engineers deciding whether to have a Domestic-only specification are not sensitive to
prices of Fittings)).

5.2.2 Domestic Fittings Are Sold at Substantially Higher Prices Than Those
Sold into Open-Specification Jobs

Domestic Fittings are sold at substantially higher prices than non-Domestic Fittings.
(Answer at 1 20 (admitting that McWane’s Domestic Fittings sold into Domestic-only
Specifications are generally sold at higher prices than non-Domestic Fittings); CX 2535
(Bhutada, Dep. at 13); Webb, Tr. 2733 (there is a price differential between Domestic and
imported Fittings, with Domestic Fittings being higher than imported Fittings); CX 2513
(Webb, IHT at 77) (Domestic Fittings have always been more expensive than imports,
both before and after ARRA); Sheley, Tr. 3402-3404 (both before and after passage of
ARRA, the price of Domestic Fittings was higher than the price of imported Fittings);
Thees, Tr. 3074 (the price of Domestic Fittings is higher than the price of non-Domestic
Fittings by approximately 30 to 40 percent); CX 2502 (Prescott, Dep. at 30) (imported
Fittings cheaper than Domestic Fittings); CX 2500 (Swalley, Dep. at 65-67) (Domestic
Fittings are dramatically more expensive than non-Domestic Fittings though they are of
similar quality to non-Domestic Fittings)).

McWane’s February 2008 price multipliers for Domestic Fittings (i.e., domestically
manufactured fittings sold into Domestic-only Specifications) were substantially higher
than its February 2008 “blended” multipliers (for Fittings sold into Open Specification
projects). For example, whereas a given non-Domestic Fitting might sell in Texas for
$280, the corresponding Domestic Fitting would sell for $440, an approximately 57%
higher price. (RX-410 at 0001, 0002 (Domestic and blended multiplier maps)). McWane
offers Domestic Fittings at the same (higher) price, whether the Domestic-only
Specification in question is a result of legal requirements or End User preference. (See
RX-410 at 0002 Domestic multiplier map, not distinguishing legally required Domestic-
only Specifications from End User preference)). Further examples of the price
differences between Domestic and non-Domestic Fittings according to McWane’s
February 2008 price multiplier maps include the following:
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State Non-Domestic Domestic Percentage
Multiplier Multiplier Difference
California .33 44 33.3%
Colorado 33 49 48.5%
Florida 25 49 96.0%
Michigan 33 45 36.4%
Minnesota .28 45 60.7%
New York 31 44 41.9%
Ohio 25 45 80.0%
Oregon 42 5l 21.4%

(RX-410 at 0001, 0002; see also CX 2534 (Bhutada IHT at 31) (estimating that before
ARRA, there was a price differential of approximately 20% to 30% between domestic
and imported Fittings); CX 1562 at 002 (for 2007 and the first half of 2008, the average
gross invoice price per ton of McWane’s Domestic Fittings exceeded the gross invoice
price per ton of McWane’s blended Fittings by between 30% and 37%); CX 1564 at 002
(showing delta between domestic and blended fittings for 2007 and first quarter of 2008);
McCutcheon, Tr. 2277-2278 (at the time ARRA’s enactment in early 2009, prices for
Domestic Fittings were higher than the prices for imported Fittings)).

Similarly, in December 2009 McWane’s Domestic Fittings multipliers were substantially
higher than its blended Fittings multipliers (CX 1852 at 002 (in December 2009 Sigma
announced Fittings multipliers of .46, .58, and .70 for Domestic Fittings, and .27 for the
same Fittings if imported)).

Due to the price differential between Fittings sold into open and domestic specifications,
McWane does not provide quotes for Domestic Fittings to be used for Open
Specification. (CX 2477 (Jansen, Dep. at 96)).

The prices of Domestic and non-Domestic Fittings do not move in tandem; when
McWane raises prices on Domestic Fittings, it does not necessarily raise the price of non-
Domestic Fittings the same amount (if at all), and when McWane raises prices of non-
Domestic Fittings is does not necessarily raise prices of Domestic Fittings the same
amount (if at all). (E.g., CX 1397 at 002 (McWane June 2010 price letter “implementing
a price increase on all Non Domestic [Fittings]” but not “implementing any price action,
at this time, for our Domestic products”); CX 1660 (January 5, 2010 McWane email
stating “That is correct. Domestic increases. Non-Domestic does not.”)).

In 2008, McWane did not typically offer Project Pricing for Domestic Fittings because
the less competitive Domestic market did not require it. (Tatman, Tr. 334-335; CX 2199
at 001 (McWane’s Pricing Coordinator email refusing a sales person’s request for Project
Pricing for Domestic Fittings because “We are the only one who makes the full line of
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24” and down. No need to drop the price unless Star is an issue.”); CX 2480 (Napoli,
Dep. at 73) (job pricing is less frequent on Domestic Fittings jobs)).

5.3  The Relevant Geographic Market for Fittings and Domestic Fittings Consists
of All Relevant Products Sold for Use in the United States

The relevant geographic market for both Fittings and Domestic Fittings consists of all
relevant products sold for use in the United States. (CX 2260-A (Schumann Rep. at 17);
Schumann, Tr. 3794; infra {1 635-639).

The relevant geographic market does not extend to products sold for use outside the
United States, because Fittings manufactured for use in the United States are measured in
inches, and cannot be used outside the United States, where fittings specifications are
metric. (Pais, Tr. 1887).

The relevant geographic market extends to the entire United States because Fittings
suppliers ship their products nationally from multiple locations. (CX 2260-A (Schumann
Rep. at 17); Rybacki, Tr. at 1089-1092 (Sigma has five main warehouses, some satellite
warehouses, and distribution centers in Florida, California, Washington, and Arizona);
McCutcheon, Tr. at 2264 (Star has 13 distribution centers in North America in order to
“stock product closer to [customers] for better delivery times”); RX-637 (Jansen, Dep. at
144-145) (McWane has distribution centers in Texas, Alabama, California, Oregon, and
Illinois, enabling one-to-two day delivery to 95 percent of the country)).

From the perspective of a local Distributor, the Fittings of one manufacturer/supplier are
interchangeable with those of another manufacturer/supplier located elsewhere in the
United States. (CX 2477 (Jansen, Dep. at 86) (Fittings produced by Sigma, McWane and
Star that meet the same AWWA specifications are interchangeable with each other); CX
2483 (Tatman, IHT at 87) (“[Fittings] haven’t changed in 20 years. Quite frankly, yours
are the same as everybody else’s”)).

Distributors do not purchase Fittings from manufacturers/suppliers outside of the United
States. (Webb, Tr. 2746 (listing McWane, Sigma, and Star as HD Supply’s suppliers of

imported ductile iron pipe fittings); Thees, Tr. 3082 (stating that Ferguson buys imported
fittings from McWane, Star, and Sigma); Sheley, Tr. 3398 (TDG has programs with four
fittings suppliers: SIP-Serampore, Tyler/Union, Star and Sigma)).

There may be smaller, local relevant geographic markets, but a finding of smaller
markets does not impact the analysis of the conduct at issue in this case. (Schumann, Tr.
3794-3795).

54  McWane, Sigma, and Star Collectively Have Market Power in the Fittings
Market

McWane, Sigma, and Star collectively have market power in the United States Fittings
market. (Infra 1 641-650).
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5.4.1 Collectively, McWane, Sigma, and Star Account for a Very High
Share of the Fittings Market

McWane, Sigma, and Star collectively account for more than {  } of Fittings
(including both domestic and imported) sold in the United States. (Supra { 456).

5.4.2 There Are High Barriers to Entry into the Fittings Market
There are high barriers to entry into the Fittings market. (Infra {{ 643-650).

In a market with barriers to entry, an incumbent does not face the disruption of price
caused by an entrant and the enhanced competition that an entrant would provide.
(Schumann, Tr. 3948).

Barriers to entry into the Fittings market are high. (Pais, Tr. 2118 (Fittings industry was
“very difficult to enter”; “The barrier for entry in our business is very high”); CX 1003 at
004 (Pais memo observing that “one of the reasons Sigma succeeded in this product
range is due to the prohibitive barrier to entry with the high cost of tooling etc.”); CX
2525 (Minamyer, IHT at 99, 100) (there have been few examples of entry into the market
for Fittings)).

Because Fittings are commodity products, Distributors base their purchasing decisions in
part on relationships, and so developing relationships with Distributors is an important
part of the business of Fittings suppliers. (Minamyer, Tr. 3135; CX 2538 (McCutcheon,
IHT (Vol. 2) at 348)). A new entrant must overcome existing relationships between
existing manufacturers and the Distributors and End Users. (CX 2525 (Minamyer, IHT
at 99, 102, 103-104)). When SIP began offering Fittings, SIP had existing relationships
with waterworks suppliers due to its sale of municipal castings. (RX-681 (Agarwal, Dep.
at 77)).

A new entrant must make a significant capital investment to enter the Fittings market.
(CX 2530 (Rona, Dep. at 256-257); CX 2500 (Swalley, Dep. at 102-107 (describing costs
of obtaining certifications and develop molds)). For example, a new entrant must build
its own foundry or develop a supply chain of foundries that can produce its Fittings.
(Saha, Tr. 1166-1167 (to begin selling Fittings, NACIP needed to source foundries that
produced Fittings); see also infra 11 1721-1724 (describing Star’s alternatives for using
foundries to produce Domestic Fittings)). An entrant must also develop expertise in
design engineering. (Rybacki, Tr. 1092, 1094 (even as a “virtual manufacturer,” Sigma’s
engineering staff produces the drawings to make Fittings patterns, and Sigma maintains
engineering groups in China and India to oversee the production process); see also supra
11 60 (describing Sigma engineering expertise); infra 1666 (Star’s engineering expertise
needed to operate in the imported Fittings business was available to its Domestic Fittings
business)).

It takes time to develop a reputation for quality service and quality product as a validated
supplier of Fittings. (CX 2525 (Minamyer, IHT at 99)). A new entrant must meet the
requirements for specification, i.e., the End User’s approval of the supplier’s product for
use in individual projects. (CX 2525 (Minamyer, IHT at 99, 100)). A market entrant
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must secure the testing and approval of its Fittings by the municipalities or other End
Users. (CX 2538 (McCutcheon, IHT (Vol. 2) at 348)). An End User that has already
tested and approved Fittings from established companies has little incentive to expedite
the testing and approval process for a new manufacturer. (CX 2538 (McCutcheon, IHT
(Vol. 2) at 348); see also Saha, Tr. 1166-1167, 1163 (to begin selling Fittings, NACIP
needed to obtain warehouses, obtain AWWA Underwriters Laboratories (UL)
certification and National Sanitation Foundation (NSF) approvals, acquire patterns or
molds, source foundries that produced Fittings, and establish Distributors through which
to sell); CX 2522 (Agarwal, Dep. at 77-78) (to sell Fittings, SIP first needed to obtain UL
and NSF certification, and FM approval; SIP also received municipality approvals and
placement on engineers’ approved lists before supplying Domestic Fittings)).

A new entrant into the Fittings market would need to develop hundreds of patterns and
moldings. (CX 2533 (Bhargava, Dep. at 88-89) (describing need to assemble hundreds of
fitting patterns); CX 1395 at 003 (Pais describing work involved in developing a full
range of Fittings production); Saha, Tr. 1166-1167 (to begin selling Fittings, NACIP
needed to acquire patterns or molds); CX 2500 (Swalley, Dep. at 102-107) (describing
costs of obtaining certifications and developing molds)). A new entrant also must incur a
significant cost of inventory. (CX 2525 (Minamyer, IHT at 99)).

A new entrant into the Fittings market would need about three to five years to enter the
market. (CX 2538 (McCutcheon, IHT (Vol. 2) at 348)). SIP took approximately three
years to offer a full line of 3500 unique Fittings up to 48” in diameter. (RX-681
(Agarwal, Dep. at 30); CX 2521 (Agarwal, IHT at 64-65)).

In a market with inelastic demand such as the Fittings market, lowering price will not
cause the market to expand as much as in a market with elastic demand. Thus, it is
difficult for an entrant to take sales away from the market incumbent in a market with
inelastic demand. (Schumann, Tr. 3948; see also supra 8§ 4.2.2 (demand for Fittings is
inelastic)). Inelastic demand for Fittings indicates that the rewards from price cutting are
likely to be small and the rewards from collusion are likely to be large. (CX 2260-A
(Schumann Rep. at 36)).

The Fittings Market Is Conducive to Collusion

6.1  Oligopoly Theory Describes How Firms in a Market Can Obtain Higher
Profits Through Coordination and Accommodation

The market for the sale of Fittings in the United States is a highly concentrated oligopoly
of three firms, McWane, Sigma, and Star. (CX 2260-A (Schumann Rep. at 25);
Schumann, Tr. 3795; supra 11 454-461).

Oligopolies are markets characterized by a few large firms selling all or most of the
market’s output. Because there are few firms in an oligopoly, each firm’s profit
maximizing price and output decisions depend on the price, output, and strategic behavior
of the other firms in the market. (CX 2260-A at 25) {
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} (CX 2260 (Schumann Rep. at 25), in camera; Schumann, Tr. 3796; infra 1
666-669 { }

To maximize its profits, an oligopolist must account, in its strategic decision-making, for
the likely strategic reactions of other oligopolists. (CX 2260-A (Schumann Rep. at 25)).

By { } firms in an oligopoly may be able to
develop strategies through observations associated with their ongoing interactions in the
market that tend to promote cooperative behavior and diminish competitive behavior.
(CX 2260 (Schumann Rep. at 25), in camera; Schumann, Tr. 3797). This sort of strategic
behavior by firms in an oligopoly may allow them to jointly obtain prices and profits that
exceed competitive levels. (CX 2260-A (Schumann Rep. at 25); Schumann, Tr. 3799-
3800).

Jointly, the firms in a market can obtain higher profits through coordination and
accommodation. (CX 2260-A (Schumann Rep. at 26)).

Pricing and margin gains can be made through a proactive pricing strategy where there
are few players leading and controlling a market niche. Sigma’s Mr. Pais recognized this
strategy in a September 2008 marketing strategy memorandum where he explained that
price elasticity for Fittings is low, and “lower prices don’t necessarily translate into
proportionately higher volume.” (CX 1155 at 003 (stressing the need for *“a certain
amount of discipline and a selectively aggressive sales strategy” because of low demand
elasticity)).

Reaching and sustaining coordinated interaction requires that several challenges be
overcome, including selecting and coordinating the behavior of cartel participants on
mutually consistent, collusive strategies; monitoring the behavior of cartel participants to
detect and deter defections from these collusive strategies; and preventing entry (or
expansion) by non-cartel firms. (CX 2260-A (Schumann Rep. at 26-27)).

The ability to enforce consensus is critical to successful coordination. (CX 2260-A
(Schumann Rep. at 28)).

Uncertainty regarding the behavior of rivals can lead to price cutting by encouraging
firms to cheat on their rivals before their rivals can cheat on them. (CX 2260-A
(Schumann Rep. at 31)). The lack of trust in rivals creates or enhances the uncertainty
that each firm in an oligopoly faces with respect to the likelihood that a rival will cheat.
(CX 2260-A (Schumann Rep. at 31)). Cheating or secret price cutting by firms in an
oligopoly causes market prices to fall. (CX 2260-A (Schumann Rep. at 26-27, 47)).
Price transparency is conducive to coordination; transparency is one way of providing a
means for rivals to detect cheating on a consensus price, which increases the risk of
punishment and thereby creates a disincentive for such cheating in the first instance. (CX
2260-A (Schumann Rep. at 36)).

By promoting trust through personal relationships that casual social interactions and
casual communications encourage, informal communication reduces uncertainty with
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respect to rivals’ willingness to secretly cut prices, which acts to maintain high prices and
lowers consumer welfare. (CX 2260-A (Schumann Rep. at 31)).

Participation in trade association activities may facilitate coordination, including
collusion. (CX 2260-A (Schumann Rep. at 31)). Trade associations may facilitate the
exchange of competitively sensitive information and general communications and social
interactions between rival executives in an oligopoly. (CX 2260-A (Schumann Rep. at
31)).

If interactions in an oligopoly are altered to reduce the level of uncertainty and promote
the detection of cheating, cheating is less likely to take place and cartel agreement is
more likely to be sustained. (Schumann, Tr. 3801-3803).

6.2  Factors Indicating That a Market is Highly Susceptible to Collusion Are
Present in the Fittings Market

Characteristics indicating that a market is likely to be susceptible to coordinated
interaction, including collusion, include (1) high concentration; (2) few rivals; (3) product
homogeneity; (4) inelastic demand; (5) price transparency; (6) trade association; (7)
information exchange; (8) unconcentrated buyers; (9) barriers to entry; and (10) industry
social structure. (CX 2260-A (Schumann Rep. at 27-28); Schumann, Tr. 3809-3820).
Not all of these characteristics are necessary for successful coordination to occur. (CX
2260 (Schumann Rep. at 28)).

In the 2007-2008 time period, the Fittings market exhibited many of the characteristics
that indicate a market is conducive to coordination. (CX 2260-A (Schumann Rep. at 34);
Schumann, Tr. 3823-3838). In sum:

a. The Fittings market is characterized by very high concentration. (CX 2260
(Schumann Rep. at 34)).{
}
(CX 2260 (Schumann Rep. at 18 tbl. 1), in camera). HHIs are the standard measure
of market concentration. (CX 2260-A (Schumann Rep. at 17). An HHI above 2500
is classified by federal antitrust enforcement agencies as reflecting a highly
concentrated market. (US DOJ and FTC Horizontal Merger Guidelines at 18-19).

b. The Fittings market is characterized by few rivals: as a group, McWane, Sigma, and
Star, account for more than { } of the Fittings (including both domestic and
imported) sold in the United States. (CX 2260 (Schumann Rep. at 17 & 18 tbl. 1), in
camera; supra { 456).

c. Fittings of any particular size or shape are homogeneous commodity products
manufactured to meet industry-wide standards. (Supra 1 415-417).

d. The demand for Fittings is highly inelastic over the range of prices germane to
Fittings transactions. (CX 2260-A (Schumann Rep. at 35; Schumann, Tr. 3830); see
also RX-712A (Normann Rep. at 24) (industry demand for Fittings is likely
inelastic); supra 1 419-424 (describing inelastic nature of Fittings market)).
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e. The published pricing structure of the Fittings industry is highly transparent. (Infra
11 670-678) . However, it is difficult to observe project pricing, although the firms
do track instances of project pricing by their competitors. (Infra 17 679-683). A key
objective of the suppliers’ coordinated conduct over the course of 2008 was to
enhance price transparency by curtailing Project Pricing. (Infra 1 914-919
(describing Tatman plan goal of transparency)).

f. The suppliers’ formation of the DIFRA trade association and exchange sales
information in 2007 and 2008 made the Fittings market even more transparent and
susceptible to collusion, in part by providing a mechanism by which suppliers’ could
monitor competitors’ compliance and detect and deter defections from the collusive
strategies. (CX 2260-A (Schumann Rep. at 47); infra 1 1261-1337 (describing
purpose and use of DIFRA information exchange)).

g. The buyers of Fittings (Distributors and End Users) are unconcentrated at the national
level. (CX 2260-A (Schumann Rep. at 35); Schumann, Tr. 3827-3829); supra 8§
4.43,4.4.4).

h. There are high barriers to the entry of new suppliers into the Fittings market. (Supra
11 642-650).

i. The social structure of the Fittings industry is conducive to collusion. There is
regular interaction and communication among suppliers’ senior executives, and
certain senior executives at McWane, Sigma, and Star have known each other for
many years. (CX 2260-A (Schumann Rep. at 37-38); infra {{ 700-827).

McWane, Sigma, and Star took advantage of the characteristics of Fittings and the
Fittings market to embark on a course of action that allowed them to collude explicitly.
(CX 2260-A (Schumann Rep. at 38); infra § 7).

6.3  Fittings Market Pricing Dynamics Are Conducive to Collusion

6.3.1 Pricing Interdependence

{ }
(Infra 1 667-669; CX 2260 (Schumann Rep. at 25), in camera).

When McWane announces an increase in its list prices or published multipliers, Sigma
and Star typically follow the increase with identical published price increases of their
own. McWane is aware of this market practice. (Tatman, Tr. 257, 377-378 (“[W]hat
historically happened is McWane will put out a new list price and historically our
competitors match our list price . . ..”); Pais, Tr. 1920 (“McWane is an industry leader.
Most of the time they set pricing and others try and follow as well as we can.”); Pais, Tr.
1923-1924 (“[McWane] call[s] the shots in most of the pricing trends, you know, not on a
day-to-day basis but overall in the long term.”); CX 2538 (McCutcheon, IHT (Vol. 2) at
421) (“I’ve followed every increase [McWane has] ever taken.”); CX 2535 (Bhutada,
Dep. at 100, 103) (Star usually monitors the list price and multipliers announced by
McWane and, when McWane announces a new published price, Star typically announces
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identical prices); Minamyer, Tr. 3138-3142 (Star’s standard practice, including in 2008,
was to match McWane’s and Sigma’s Fittings multipliers in each trading area); CX 2539
(McCutcheon, Dep. at 21) (“we would follow what McWane would publish and we
would use the multipliers that they used”); McCutcheon, Tr. 2270 (Star sets its published
Fittings multipliers to match McWane’s published Fittings multipliers, for imported
Fittings, Domestic Fittings, and for all geographic regions in the United States);
McCutcheon, Tr. 2269 (Star’s Fittings list prices are almost identical to McWane’s
Fittings list prices); Rybacki, Tr. 1098 (Sigma list prices largely match McWane, and try
to match multipliers in a “ballpark” sense); Rybacki, Tr. 3574 (referring to July 2008
McWane price increase: “If they were going up, we needed a price increase at that time,
and | wanted to make sure that we were locked step.”); Rybacki, Tr. 3576-3577 (Sigma is
“[a]lways trying” to keep Sigma’s multipliers the same as the competition’s); Tatman, Tr.
336-337 (Sigma has historically maintained the same list price as McWane); CX 2500
(Swalley, Dep. at 35) (Electrosteel USA uses the same Fittings price lists as those
published by McWane, Star, and Sigma to price its Fittings)).

Suppliers cannot sustain a price increase unless the other suppliers follow suit and
increase their prices. (Rybacki, Tr. 1113, 1114 (“Q. Can you go up [in price] if your
competitors don’t follow you? A. No.”); Pais, Tr. 1936-1937 (“[U]p to a point we need
the market to support a price that we wish to charge,” and any price change that was not
followed by the other suppliers “naturally it would not last”); CX 1189 at 002 (Sigma
canceling issuance of new price list in January 2008 after McWane did not follow); CX
0824 (Star putting previously announced price increase on hold following McWane’s
announcement that it was not raising price); McCutcheon, Tr. 2425 (explaining
withdrawal of price increase: “I was unhappy about it, but if -- if you’re the highest-
priced fitting in a commodity market, you’re not going to sell a lot of fittings.”); CX 1702
at 001 (email from Rick Tatman explaining the interdependence of supplier pricing: “I
don’t believe with our silence and Star’s push announcement that Sigma will hold to their
Jan 2nd effective date so we have some time to get it right.”)).

The Fittings suppliers are aware that their pricing policies are interdependent. If one
supplier competes aggressively with Project Pricing, the other suppliers know that they
must meet that supplier’s price or risk losing business. (supra 88 4.2.4, 4.5.2; Rybacki,
Tr. 1113; Pais, Tr. 1931-1932 (explaining that “everyone realizes” that for suppliers to be
more profitable that the “only way that can happen is if the market bears as a whole a
certain level of pricing.”); CX 2528 (Pais, Dep. at 252-253) (if Sigma raises multipliers
and McWane does not, Sigma “can sell some product, some volume at the higher prices,
but [Sigma’s] volume will be lower”); RX-017 at 0001 (Sigma regional sales manager
writing that a list price increase “would be a futile exercise unless everybody is on
board”); CX 2535 (Bhutada, Dep. at 105-106) (project pricing is necessary to “meet
competition for us to get that project”); RX-698 (McCutcheon, Dep. at 23) (“We start
with the list price and then the published multiplier, but the project ends up selling at a
price that we think we need to sell it to get the order.”); CX 2539 (McCutcheon, Dep. at
23) (“Q. Is it your understanding, Mr. McCutcheon, that there are times when a
distributor in a given region will say, “Hey, Sigma or Tyler is offering me this price.
What are you guys at Star going to do?” Is that a common occurrence? A. Yes, Sir.”);
Tatman, Tr. 1022, in camera {(
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}; CX 2260 (Schumann Rep. at 25), in camera).
6.3.2 Published Prices Are Transparent

Published prices for Fittings are transparent. All major suppliers publish their list prices
in price books or catalogues that are widely disseminated to all of their customers.
Suppliers also post their list prices on their public websites. (Tatman, Tr. 255-256;
Rybacki, Tr. 1097, 1099; Minamyer, Tr. 3137-3138; CX 2535 (Bhutada, Dep. at 100)).

Any changes in published multipliers are also widely disseminated through letters that are
transmitted via fax or email to Distributors, either on an individual state or region basis,
or, in the case of the large national Distributors, via “multiplier maps” that identify local
multipliers for each state across the United States. (Tatman, Tr. 262-263, 305, 322; CX
2440; RX-410 (sample McWane multiplier map); Rybacki, Tr. 1100 (changes in
multipliers are communicated by letters to customers); McCutcheon, Tr. 2270 (Star
communicates its published multipliers to its customers through letters)).

Fittings suppliers routinely obtain and read copies of their competitors’ list price and
multiplier announcements. Suppliers commonly receive a copy of their competitors’
price announcements from their Distributor customers. (CX 2450 at 002 (HD supply
faxing McWane price increase letter to Sigma within one day); Tatman, Tr. 306-307
(Tatman receives competitors’ letters from his customers “sometimes ... in a day,
[sJometimes it’s two weeks,” and assumes that McWane’s competitors receive his letters
from customers); Rybacki, Tr. 3487 (Sigma obtains and reads competitor price
announcements); CX 2526 (Minamyer, Dep. at 125-126) (Star would try to get copies of
its competitors’ letters). Copies of each supplier’s price change announcements are
found in the other suppliers’ files. (See infra { 685.a-685.cc)).

In 2008, Star regularly sent its price announcements directly to Craig Schapiro of Sigma,
who was on Star’s price announcement mailing list and received Star price multiplier
letters addressed “To Our Valued Customers.” (CX 0893 at 001; Minamyer, Tr. 3194-
3195; CX 2252 at 001). Upon receipt, Mr. Schapiro regularly circulated Star price
announcements to Sigma’s sales team and to Sigma executives in charge of setting
Sigma’s Fittings prices. (E.g., CX 1402 (October 22, 2007); CX 2252 (June 27, 2008:
“Looks like STAR is sending their version of the [McWane] letters”); CX 1738 (June 1,
2010)).

Fittings suppliers consider their competitors’ price announcements when making their
own pricing decisions. (Tatman, Tr. 287; CX 2483 (Tatman, IHT at 43-44) (Tatman
considers the competitive price level when setting prices); Minamyer, Tr. 3148-3149
(Star makes a conscious effort to gather and read its competitors’ pricing letters, and
bases its sales strategy in part on what it reads in those letters); CX 2526 (Minamyer,
Dep. at 126-127) (Star would review and discuss competitors’ letters when considering
Star’s own pricing decisions); Rybacki, Tr. 1108-1109 (Sigma pays attention to its
competitors’ pricing “every day,” including by obtaining, reviewing and considering
competitors’ pricing letters); Rybacki, Tr. 3559 (“I use all the information | get my hands

92


dkelly2
Typewritten Text
}

http:685.a-685.cc

675.

676.

677.

678.

679.

680.

681.

PUBLIC RECORD

on.”); CX 2531 (Rybacki, Dep. 205-206) (he would read competitor letters carefully,
looking for information about competitors’ intentions); CX 1018 at 001 (Pais explaining
that McWane “publishes” its multipliers by way of customer letters)).

Mr. Rybacki, who set Sigma’s Fittings prices, considered competitors’ price letters to be
reliable. CX 2531 (Rybacki, Dep. at 56-57) (“For the most part | thought they were
trustworthy.”); Rybacki, Tr. 1109 (Rybacki would review competitor letters and try to
determine if they were serious or not, and found them to be serious for the most part)).

The Fittings market’s transparent published pricing structure is conducive to pricing
stability and creates an environment that is conducive to collusion. (CX 2260-A
(Schumann Rep. at 36-37)).

For example, in an October 17, 2008 email addressing pricing in a different product area
(municipal construction castings), Mr. Pais explained that introducing “a PRICE
LIST/Discount culture to the market [tends] to stabilize, standardize, and improve the
overall market pricing and margins.” (CX 1147 at 001).

Similarly, on January 18, 2010, Mr. Pais explained to Sigma’s top managers that Sigma

“had long hoped to streamline the FAB pricing along the lines of our success in Fittings

where a List/Multiplier format helps to minimize the price fluctuations and it also makes
price revisions (increases) easier.” (CX 1104 at 001).

6.3.3 Project Prices Are Not Transparent

Project Pricing, on the other hand, is not published and is therefore less transparent than
the published list prices and multipliers. (Tatman, Tr. 927 (describing responding to
Project Pricing as “shooting in the dark™); see also Minamyer, Tr. 3145 (“Q. If Star was
offering a project price for a particular project, would you want your competitors to know
what project price you were offering? A. No, sir. Q. Why not? A. For the fear that they
would price lower than us to try to take the project.”); RX-698 (McCutcheon, Dep. at 57
(“The stated procedure is to get hard documentation [of project pricing by a competitor].
It almost never happens. It’s verbal.”); Tatman, Tr. 267-268 (explaining that with project
pricing McWane “essentially los[es]. . . visibility to where is the true competitive price
level.”); CX 1439 at 002 (Pais describing plant work/project pricing: “THIS PRACTICE
WREAKED HAVOC”)).

For a specific project, Distributors commonly seek bids from multiple Fittings suppliers,
and the suppliers can lose “visibility” as to the true competitive price level. (Tatman, Tr.
265-268 (“[W]hat we’ve essentially lost in this environment is visibility to where is the
true competitive price level.”); Tatman, Tr. 927 (describing McWane as “shooting [in]
the dark” on Fittings pricing); (RX-650 (Morrison, Dep. at 68) (“Q. Okay. When you bid
out a project, do you get multiple, do you get, do you actively seek different quotes from
the different suppliers of waterworks fittings? A. Typically.”); RX-703 (Coryn, Dep. at
36) (describing the Distributor practice of requesting quotations from suppliers)).

McWane prefers to have price transparency in the Fittings market in order to know what
the true competitive prices are. (Tatman, Tr. 332 (“[W]e would like to have greater
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visibility into where the true competitive market level is. That’s self-serving for us.”);
Tatman, Tr. 376 (the terms “transparency” and “visibility” are interchangeable)).

In 2007 and 2008, McWane’s sales force was about half the size of each of Sigma’s and
Star’s sales forces, making it even harder for McWane to obtain visibility or otherwise
determine the Project Prices being offered by its competitors. (Tatman, Tr. 281-283).

In 2008, McWane tracked competitive information through narrative market intelligence
reports from its sales force that were submitted to, and reviewed by, Mr. Jansen and Mr.
Tatman. (Tatman, Tr. 333-334, 915-916, 919-920 (describing market intelligence reports
as being based solely on weekly narratives from each of McWane’s eight to ten sales
representatives); RX-598 (competitive feedback report); CX 2477 (Jansen, Dep. at 37-39)
(describing review of weekly highlight reports from sales personnel and the preparation
of the competitive feedback report at Mr. Jansen’s direction)).

6.3.4 Fittings Suppliers Routinely Receive Each Other’s Pricing Letters

Fittings suppliers routinely receive each other’s pricing letters soon after they are issued.
(Infra { 685).

Examples of list price and multiplier announcements issued and/or received by the
suppliers during the relevant time period include the following:

a. On or about October 5, 2007, McWane issued a letter to its customers announcing a
Fittings multiplier increase of one or two multiplier points, effective November 5,
2007, and stating that “it is our intention to address future price actions with
adjustments to invoice multiplier levels rather than by publishing List Price changes.”
(RX-401). Star had received a copy of this letter by October 10, 2007. (CX 0833).

b. On or about October 11, 2007, Star announced that it would increase Fittings
multipliers by 2 multiplier points, effective November 5, 2007. (CX 0837; RX-402).
This letter was faxed to Craig Schapiro of Sigma on October 17, 2007. (CX 1402 at
002).

c. On or about October 23, 2007, Sigma issued a letter to its customers announcing a
price increase of two to three multiplier points on all Fittings, effective November 5,
2007, and a list price increase to be effective January 2, 2008 of a minimum of 6%.
(RX-015). McWane obtained possession of this letter. (CX 2457 (October 19 version
of letter); RX-015 (same letter dated October 23 and edited to include accessories)).
Star had received Sigma’s October 23, 2008 letter by October 26, 2007. (CX 0840 at
001).

d. On or about November 30, 2007, Star issued a letter to its customers announcing that
it would be publishing new Fittings list prices to be effective January 1, 2008. (CX
0627 at 013; RX-406). As of December 12, 2007, Sigma was aware that Star had
announced a new price book (CX 1528 at 001).
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On or about December 20, 2007, Sigma issued a letter to its customers delaying the
implementation of its recently announced new Fittings list prices with respect to
Fittings. (CX 0627 at 012).

On or about December 22, 2007, Star announced that it would be postponing the
effective date of its previously announced Fittings list price increase until February 4,
2008. (CX 1702).

. On or about January 11, 2008, McWane issued a letter to its customers announcing
that on January 18, 2008 it would announce new Fittings price multipliers, to be
effective February 18, 2008, while retaining existing list prices. Blended Fittings
multipliers would increase by 10%-12%, Domestic Fittings would increase by 3%-
5%, and McWane’s intention going forward would be to sell all products only off the
newly published multipliers. (CX 2172 at 002). Star and Sigma each had received a
copy of McWane’s letter by January 14, 2008. (CX 0038 at 001; CX 1291; CX
1114).

. On or about January 18, 2008, McWane issued letters to its customers specifying the
Fittings multiplier increases first announced in its January 11, 2008 letter, effective
February 18, 2008. (CX 1672; RX-608). By January 18, 2008, Star’s National Sales
Manager Mr. Minamyer had received copies of McWane’s national price multiplier
maps for these increases. (CX 0035). As of January 22, 2008, Mr. Minamyer was
alerting his sales force that the McWane letters were “hitting the streets” (CX 0752).
Sigma obtained this letter (CX 0896), and by January 24, 2008, Victor Pais was
aware of McWane’s “NEW multipliers” (CX 1145 at 001).

On or about January 29, 2008, Sigma issued a letter to its customers rescinding its
previously announced new Fittings list prices and “follow[ing] suit” after McWane’s
multiplier increase, effective February 25, 2008. The letter further stated that “[i]t is
our intent to raise prices in 2008 . . ..” (CX 1189; RX-610 (Letter appears in
McWane’s files)).

On or about January 31, 2008, Star informed its customers that it would be following
McWane’s announced Fittings multiplier increases effective February 18, 2008, and
that there would be “NO UTILITY PROJECT PRICING NATION WIDE.” (CX
1566).

. On or about February 1, 2008, Sigma issued letters to its customers announcing
region-specific multipliers pursuant to its January 29 letter. (CX 1401 at 002; CX
0848 at 002). Star received copies of those letters as early as February 7, 2008. (CX
0848 at 001).

On or about February 6, 2008, Star issued letters to its customers specifying
multiplier increases that it would implement effective February 18, 2008. (CX 2336).
On February 7, 2008, Craig Schapiro, of Sigma, received such a letter from Star (CX
0893).
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. On or about April 25, 2008, Sigma announced to its customers that it would be
raising Fittings multipliers by up to ten multiplier points effective May 19, 2008.
(CX 1858). Star obtained the announcement on the same day (CX 0862), while
McWane appeared to possess an earlier draft of the announcement (CX 0176).

. On or about May 7, 2008, McWane issued a letter to its customers stating that it
expected to issue a further pricing policy announcement by the end of May. McWane
anticipated that multipliers would increase in the range of 6% to 16%. (CX 0138).
Star received a copy of the letter the same day. (CX 0863 at 001). Sigma had
received a copy of McWane’s May 7, 2008 letter by May 8, 2008. (CX 1128).

. On or about May 7, 2008, Star issued letters to its customers announcing an increase
in Fittings multipliers effective May 19, 2008, (CX 0816; CX 0817; CX 0818; CX
0819; CX 0820; CX 0821; CX 0822; CX 0823), and on May 12, 2008 Star put this
increase on hold as a result of McWane’s May 7, 2008 letter. (RX-060; CX 0527;
McCutcheon, Tr. 2425). McWane had received a copy of the May 7, 2008 letter by
May 13, 2008. (CX 0431).

. On or about June 17, 2008, McWane issued a letter to its customers announcing an
increase in Fittings multipliers effective July 14, 2008, and stating that the weighted
average increase on blended Fittings and accessories would be “approximately 8%,”
while the increase on Domestic Fittings would be “significantly less.” (CX 1576; CX
1191). Star came into possession of this letter (CX 0047 (letter in Star’s files)).

. On or about June 27, 2008, Star issued letters to its customers specifying multiplier
increases that it would implement effective July 14, 2008. (CX 1668; CX 2255; CX
2430; CX 2431; CX 2432; CX 2433). Sigma had received a copy of this letter by
June 27, 2008 (CX 2252). McWane also obtained a copy (CX 2456 (letter in
McWane’s files)).

On or about July 7, 2008, Sigma issued letters to its customers specifying Fittings
price multiplier increases that it would implement effective July 14, 2008. (CX
2253). By July 8, Star had received a copy of Sigma’s July 7 multiplier increase
letter. (CX 0865).

On or about January 19, 2009, Sigma issued letters to its customers announcing
Fittings multiplier increases effective February 9, 2009. (CX 0878 at 002). Star was
in possession of this letter by January 20, 2009 (CX 0878).

On or about January 23, 2009, Star issued letters to its customers announcing Fittings
multiplier increases effective February 9, 2009. (CX 2452 at 002). As of January 26,
2009, Sigma had received this announcement. (CX 2452 at 001).

. On or about April 13, 2009, McWane issued a letter to its customers announcing that,
effective May 1, 2009, it would begin using a new price list with higher prices for
small diameter Fittings and lower prices for medium and large diameter Fittings. (CX
0569; CX 1669).
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v. On or about April 22, 2009, Star issued an email to its customers announcing that it
would be updating its Fittings price list effective May 19, 2009. (CX 2349 (letter in
McWane’s files)).

w. On or about April 27, 2009, Sigma issued a letter to its customers announcing that it
planned to continue to use its existing price list for Fittings (CX 0212 at 004; CX
1454). McWane obtained that letter on April 27, 2009 (CX 0575), and Star obtained
the letter by April 29, 2009. (CX 0889).

X. On or about May 4, 2009, Star issued letters to its customers specifying the Fittings
price multiplier changes that it would implement to follow McWane (except with
respect to PA), effective May 12, 2009. (RX-620 (letter as produced from McWane’s
files)).

y. On or about May 11, 2009, Sigma sent a letter to its customers announcing adoption
by Sigma of McWane’s new Fittings list prices and announcing new Fittings price
multipliers, effective May 12, 2009. (CX 0965; CX 1060).

z. On or about June 10, 2010, Sigma sent a letter to its customers announcing that “[t]he
multipliers for non-Domestic Fittings will be revised.” (CX 2453 at 002). McWane
had received this letter by June 11, 2010. (CX 2438 at 001).

aa. On or about June 17, 2010, McWane sent letters to its customers announcing that,
effective July 1, 2010, it would raise non-Domestic Fittings multipliers in 45 of 50
States. (CX 2440). Sigma had received this letter by June 18, 2010. (CX 2450).

bb. On or about June 18, 2010, Star sent letters to its customers announcing multiplier
price increases matching McWane’s. (CX 1406 at 001). Sigma received this letter
directly from Star on June 18, 2010. (CX 1406 at 001). McWane had received this
letter by June 19, 2010. (CX 2441 at 001).

cc. On or about June 24, 2010, Sigma sent letters to its customers announcing multiplier
price increases matching Star’s and McWane’s. (CX 1396 at 002).

6.3.5 Fittings Suppliers Use Pricing Letters to Communicate with
Competitors

Suppliers know that their competitors receive their price announcement letters. (Tatman,
Tr. 377 (“1 believe when we put out a letter, they’re going to grab it”); Tatman, Tr. 1067
(“My competitors are going to pick up this letter through normal competitive channels”);
CX 2531 (Rybacki, Dep. at 216-217) (following issuance of price increase
announcement, “everybody in the market would understand that Sigma needs and would
like a price increase”); supra 673 (Star regularly sent its price announcements directly
to Craig Schapiro of Sigma).

Suppliers include “messages” or “signals” intended for “competitors” or “the market” in

their customer letters. (Tatman, Tr. 1065-1067 (so-called “head fake” message in
January 11, 2008 customer letter was directed at competitors, not customers); CX 2531
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(Rybacki, Dep. at 208) (“Q. Has [Mr. Pais] ever suggested that you send a letter that
would be a heads-up to your customers and to the market? A. Two or three times a
day.”); (Pais, Tr. 2038 (agreeing that June 2010 pricing letter to customers was also
directed at competitors); CX 2525 (Minamyer, IHT at 77) (when reading competitors’
pricing letters, the suppliers consider whether the letters contained signals to them)).

For example, Mr. Rybacki reads McWane and Star letters carefully to determine their
intentions, and he expects his competitors to do the same with Sigma letters. (CX 2531
(Rybacki, Dep. at 205-206)).

This practice of using letters ostensibly addressed to customers to communicate with their
competitors began in at least 2008 and continued into at least 2009 and 2010. (See infra
886.3.5.1,6.3.5.2,6.3.5.3).

6.3.5.1 Fittings Suppliers Used Customer Pricing Letters to Signal
Messages to Their Competitors in 2008

Fittings suppliers used customer pricing letters to signal messages to their competitors in
2008. For example, in Mr. Tatman’s presentation regarding a proposed January 2008
price announcement, he described a “Desired Message to the Market & Competitors”
(CX 0627 at 004), and included two different forms of draft customer letter by which that
“message” might be delivered. (CX 0627 at 006, 007; see infra § 7.2.1).

Similarly on April 18, 2008, Mr. Pais wrote that Sigma’s April 2008 price increase letter
should “include one line to signal SIGMA’s strong commitment to ‘clean up’ our
pricing” and that “WE WILL HAVE TO INFLUENCE [MCWANE] THRU OUR
SINCERITY AND CLARITY OF OUR PLANS AND ACTIONS!” (CX 1134 at 001-
002).

And again in July 2008, Steve Goodwyn, a member of Sigma’s sales team, sent an email
to Sigma’s management team regarding a proposed letter to customers, which he referred
to as a letter to the “industry”: “We plan to send a letter to the industry stating we intend
to follow the current published multiplier for all fittings especially on fittings 30” and
above. The intent is to send the message to Star and others to do the same. If we are able
to increase our average multiplier for 30”+ just a few points, it will prove to increase the
bottom line significantly.” (CX 1151 at 001; RX-690 (Rybacki, Dep. at 207-208) (noting
that Mr. Goodwyn drafted the letter after a discussion with Mr. Pais)).

In an email to HD Supply dated January 30, 2008, which McWane Senior officials
receive a copy of, Star communicates that “Star is raising or matching all fitting numbers
to match Tyler effective Feb 18th ... NO UTILITY PROJECT PRICING NATION
WIDE.” (CX 0178 (McWane’s copy of the Star email to HD Supply)).

6.3.5.2 Fittings Suppliers Used Customer Pricing Letters to Signal
Messages to Their Competitors in 2009

Fittings suppliers used customer pricing letters to signal messages to their competitors in
2009. For example, in discussing Sigma’s response to a McWane April 13, 2009 pricing
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announcement, Greg Fox of Sigma sent an email to his colleagues Craig Schapiro and
Mr. Pais that “it’s imperative for Sigma to circulate (sooner rather than later) our letter
and price list on MJ Accessories to the marketplace. [McWane] may receive Sigma’s
intentions from the letter and incorporate into their plans.” (CX 0989 at 002).

Mr. Tatman later tried to interpret the message to McWane contained within Sigma’s
April 2009 pricing letter: “I may be reading too much into Larry’s [Rybacki] words but
his message to [McWane] may be that I’ll control my pricing and | want you [to] pull

001 (describing one of the goals of McWane’s price restructuring as putting a list price
structure in place that is “easily understood and therefore easily followed by our
competitors . . . The code is easy to break.”).

6.3.5.3 Fittings Suppliers Used Customer Pricing Letters to Signal
Messages to Their Competitors in 2010

Fittings suppliers used customer pricing letters to signal messages to their competitors in
2010. For example, in a June 2010 email within Sigma, Mr. Pais, described a pricing
letter to customers as “largely a “heads up’ to the customers and the market about our
intention to follow suit when Star or others take a definitive action on price increases.”
(CX 1413; see also infra § 7.10 (describing events surrounding “heads-up” letter in more
detail)).

In response to Sigma’s June 2010 “heads up” letter, Mr. Tatman considered one of
McWane’s options to be to “[s]end out communication supporting the need for a price
increase, wait for Sigma or Star to publish new multipliers and then follow.” This was a
reference to sending out a McWane customer letter “to let Sigma and Star know that
McWane supports the need for a price increase.” (CX 2442-A at 001; Tatman, Tr. 311-
312; see also infra § 7.10).

After receiving the June 2010 “heads up” announcement from Sigma described above,
Mr. Tatman wrote an email considering what McWane’s “response” to this
“communication from Star and Sigma” should be, and stating that “I believe Sigma is
waiting for either a supporting communication from us or an announcement on specific
price actions.” (CX 2442-A at 001; Tatman, Tr. 311-312, 316-319; see also infra § 7.10).

6.4  Fittings Market Social Structure

The three main Fittings suppliers know each other well, and have a history of close
relationships and extensive communications. (Infra {{ 700-827).

6.4.1 The Fittings Suppliers Often Met and Spoke with Each Other

From 2007 through 2011, senior executives of McWane, Sigma, and Star had regular
contact with each other by telephone, by email, or at in-person meetings. (Infra {{ 701-
827).
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6.4.1.1 History of Competitor Communications

The top McWane, Sigma and Star executives have known each other for many years, and
over that time have developed a practice of regularly discussing, coordinating, and
debating events in the Fittings market. (Infra §{ 702-712).

Mr. McCutcheon and Mr. Pais have a history of price-related communications dating
back to the late 1990s and continuing throughout the 2000s and up to at least 2009.
(McCutcheon, Tr. 2359-2362%) (explaining that he handled calls with Mr. Pais because
Mr. Pais used to berate Star’s President, Mr. Bhutada); Pais, Tr. 1960 (admitting to
communications “from time to time” with Mr. McCutcheon and on “occasion” with Mr.
Bhutada)). Mr. Pais typically called Mr. McCutcheon to complain about the way Star
was running its business, and in particular, Star’s pricing behavior. (McCutcheon, Tr.
2362, 2367 (“Q. Did [Pais] complain about your behavior that was price-driven? A. Yes,
sir.”)).

Specifically, Mr. Pais complained to Mr. McCutcheon on more than one occasion that
Star was offering discounts that were bringing down prices. (McCutcheon, Tr. 2367%).
As Mr. McCutcheon testified:

Generally, it was a -- he would call, or he would stop me at a trade
show and tell me how bad Star Pipe was. And how we’re
destroying the market and we don’t know how to run our company
and we’re just bad. And Ramesh is bad, and it was generally a
very condescending, beatdown conversation. That was his -- that
was the reason, | guess, he wanted to talk to us -- talk to me.

(CX 2538 (McCutcheon, IHT (Vol. 2) at 226-227); see also CX 2538 (McCutcheon, IHT
(Vol. 2) at 229-230 (recounting a breakfast meeting with Mr. Pais at which Mr. Pais
claimed that Star was “doing a poor job, that Star Pipe is destroying the market, and we
were bad and that was the general purpose of the meeting™)).

When Mr. McCutcheon and Mr. Pais spoke, Mr. Pais typically suggested that he had
close relations with McWane, and that McWane was on board with whatever plan Mr.
Pais was proposing. As Mr. McCutcheon further testified:

[T]hat was a normal comment of [Mr. Pais’s], that he implied that
if we [Sigma and Star] do this, he’ll get, you know, he’ll talk to his

¥ Mr. McCutcheon’s trial testimony regarding Mr. Pais’ out of court statement is cited only to
prove that Mr. Pais called Star to complain, and not cited to prove the truth of the complaints in
the referenced statement. (See McCutcheon, Tr. 2360).

* At trial, the cited testimony was admitted for the truth of the matter asserted in Mr. Pais’s out of
court statements in furtherance of the DIFRA information exchange under the co-conspirator
hearsay exception. (See McCutcheon, Tr. 2363-2366). The cited testimony regarding the out of
court statements of Mr. Pais is also cited to prove the fact of the statements.
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friends at McWane. He was considered to be very friendly with
the people at McWane. 1’m not sure who the people were,
probably Ruffner Page, but he was working really hard in several
different levels to try to be considered part of the Birmingham

gang.
(CX 2538 (McCutcheon, IHT (Vol. 2) at 229)).

Mr. McCutcheon was motivated to meet with Mr. Pais because he provided Mr.
McCutcheon with market share estimates of Fittings tonnage sold by Sigma, Star and
McWane. (McCutcheon, Tr. 2356-2358; CX 0046; CX 2538 (McCutcheon, IHT (Vol. 2)
at 266) (“[H]e would tell me all kinds of things I didn’t know.”); RX-697 (McCutcheon,
IHT (Vol. 2) at 277-278 (describing July 13, 2007 meeting with Mr. Pais where Mr. Pais
shared market share estimates of Sigma, Star and McWane)). Based on the information
that Mr. Pais provided him, Mr. McCutcheon made estimates of the relative sales of
fittings of McWane, Sigma, and Star. (CX 2538 (McCutcheon, IHT (Vol. 2) at 277-278);
see CX 0532 at 002).

Mr. Pais admitted to price-related conversations with Star, although he testified that it
was Star that complained about Sigma (rather than Sigma complaining about Star), that
Sigma was “spoiling the market,” “not being responsible,” and using *“aggressive tactics.”
(Pais, Tr. 1961-1963 (describing Star’s criticisms of Sigma in conversations “[t]hree to
four years back™)).

At the end of 2008, Mr. Pais contacted Mr. McCutcheon of Star regarding the formation
of a lobbying organization called WASMA, whose purpose was to effectuate changes in
ARRA. (Pais, Tr. 1728).

Mr. McCutcheon also has a history of price-related communications with Mr. Rybacki.
On more than one occasion, Mr. McCutcheon has communicated with Mr. Rybacki prior
to the announcement of list price changes regarding “mostly list price changes, timing on
list price changes and things like that.” (CX 2525 (Minamyer, IHT at 56-58).

Mr. McCutcheon told Mr. Minamyer that he talked to Mr. Rybacki on at least one
occasion while Mr. Minamyer was the National Sales Manager at Star. During that
conversation, Mr. McCutcheon told Mr. Minamyer that he had convinced Mr. Rybacki to
announce a list price increase. (Minamyer, Tr. 3234-3237).

{
}(Rybacki, Tr. 3608-3609, in camera).

In late 2006, Mr. McCutcheon met with Mr. Page and Mr. Green of McWane. Mr. Page
and Mr. Green told Mr. McCutcheon that it had been a mistake for McWane to allow Star
to expand its business into the Fittings market. (McCutcheon, Tr. 2351-2356; CX 2538
(McCutcheon, IHT (Vol. 2) at 254-255)).
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715.

716.

PUBLIC RECORD

Mr. Pais and Mr. Page have a close and “mutually trusting” relationship, and a history of
frequent communications relating to competitive dynamics and pricing practices in the
fittings market dating back to 2003. (Infra § 6.4.2).

6.4.1.2 Telephone Contacts

} (CX 1618-A, in camera; CX 1621-A, in camera; CX 1624-A, in camera; CX-
1625-A, in camera; CX 1626-A, in camera; CX-1860-A, in camera).

{

} (See infra 1 715; CX 1618-A, in camera; CX 1621-A, in
camera; CX 1624-A, in camera; CX-1625-A, in camera; CX 1626-A, in camera; CX-
1860-A, in camera)).

{

No. of Total Average
_Calls Between Individuals Calls_ Minutes  Time (min)

P A e Ay e ey Ay ey Ay Ay Ay A Ay Ay e
el el e M e e e My ey M e e e e )

(CX 1618-A, in camera; CX 1621-A, in camera; CX 1624-A, in camera; CX-1625-A, in
camera; CX 1626-A, in camera; CX-1860-A, in camera; see Attachment A for specific
page citations).

Mr. Rybacki’s responsibilities in 2008 and 2009 did not require him to communicate with
anyone at Star or McWane. (Rybacki, Tr. 1087-1089).

102


dkelly2
Typewritten Text
{

dkelly2
Typewritten Text
}

dkelly2
Typewritten Text
}

dkelly2
Typewritten Text
}


717.

718.

7109.

720.

721.

722.

723.

724,

PUBLIC RECORD

Mr. Rybacki testified at his deposition that he only spoke to Mr. Tatman once or twice in
his entire career: “I think I’ve talked to Rick [Tatman] on the phone maybe once, once or
twice maximum my whole career. . . . | think it was when David Green left, and | think
Joe might have said that was ‘06 or ‘07, ‘07, so it was probably when he took the job to
maybe say hi and welcome him to the job. That might have been the only time. | know |
only talked to him once or twice max.” (CX 2531 (Rybacki, Dep. at 190-191); Rybacki,
Tr. 1088-1089 (repeating claim that Mr. Rybacki had only “probably” spoken with Mr.
Tatman twice, with the first occasion being to welcome Mr. Tatman to the waterworks
industry after Mr. Tatman replaced David Green at McWane). Mr. Tatman gave similar
testimony, stating that “I’ve talked to Mr. Rybacki two, three, a couple of times. | don’t
know when and | don’t know what the topics were.” (Tatman Tr. 364).

{

3617, in camera, {

} (Rybacki, Tr. 3610,

}

Mr. Rybacki testified that there was “[n]obody” at Star with whom he communicated
regularly. (CX 2531 (Rybacki, Dep. at 192)). (“How about at Star, are there people at
Star that you communicate with regularly? A. Nobody.”)). Mr. Rybacki does not have a
social relationship with Mr. McCutcheon. (Rybacki, Tr. 1088).

Mr. Rybacki testified that over the years he would have occasional calls with Mr.
McCutcheon or { } relating to Sigma wanting to acquire Star, or Star
wanting to acquire Sigma. (Rybacki, Tr. 1087-1088, 3609, in camera).

Mr. Rybacki described the frequency of his past contacts with Mr. McCutcheon as
“relatively infrequently, but, you know, once in a great while.” (CX 2531 (Rybacki, Dep.
at 192-193)).

Mr. McCutcheon testified that he spoke to Mr. Rybacki three to four times per year in the
2008-2009 timeframe. (McCutcheon, Tr. 2379; CX 2539 (McCutcheon, Dep. at 190);
CX 2538 (McCutcheon, IHT (Vol. 2) at 221) (*I would speak to Tom Brakefield once a
year at a trade show, we would say hello. . .. 1 would speak to Victor historically one to
three times a year. And | would speak to Larry Rybacki two to four times a year”); CX
2538 (McCutcheon, IHT (Vol. 2) at 235-237 (McCutcheon would speak with Rybacki
“[p]robably two to four times a year,” and they “would talk about how bad the market is,
how bad the economy is, not price specifically, but we would talk about, in general, how
bad it was, or how good it was”)).

6.4.1.3 Specific Contacts Reflected in Telephone Records

Telephone records reflect numerous specific communications between executives at
Sigma, McWane, and/or Star. (See, e.g., infra | 724-786).

{
}(CX 1621-A at 126, in camera;
Rybacki, Tr. 3606-3607, in camera,; see also infra § 884 (describing context of call)).
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725.

726.

727.

728.

729.

730.

731.

732.

733.

734.

735.

736.

PUBLIC RECORD

{
}(CX 1621-A at 127, in camera;
Rybacki, Tr. 3606, in camera; see also infra { 884 (describing context of call)).

{
} (CX 1621-A at 128, in camera; Rybacki,
Tr. 3608-3609, in camera; see also infra 884 (describing context of call)).

{
} (CX 1621-A at 129, in camera; Rybacki,
Tr. 3611-3612, in camera; see also infra § 884 (describing context of call)).

{
} (CX 1621-A at 130, in camera; Rybacki,
Tr. 3612, in camera; see also infra 1 884 (describing context of call)).

{
} (CX 1621-A at 130, in camera;
Rybacki, Tr. 3612-3613, in camera; see also infra § 884 (describing context of call)).

{
}(CX 1621-A at 130, in camera;
Rybacki, Tr. 3612-3613, in camera,; see also infra § 884 (describing context of call)).

{
} (CX 1621-A at 118, in camera;
Rybacki, Tr. 3613-3614, in camera; see also infra { 884 (describing context of call)).

{
}(CX 1621-A at 118, in camera;
Rybacki, Tr. 3613-3614, in camera,; see also infra { 884 (describing context of call)).

{
}(CX 1621-A at 119, in camera;
Rybacki, Tr. 3614, in camera; see also infra 1 884 (describing context of call)).

{

} (CX 1621-A at 123, in camera;
McCutcheon, Tr. 2473, in camera; Rybacki, Tr. 3614-3616, in camera; see also infra
1894 (describing context of call)).

{
}(CX 1621-A at 124, in camera; Rybacki,
Tr. 3617, in camera; see also infra 1 895 (describing context of call)).

{
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PUBLIC RECORD

} (CX 1621-A at 124, in
camera; McCutcheon, Tr. 2474, in camera; Rybacki, Tr. 3616-3618, in camera; see also
infra 1 894 (describing context of calls)).

737. {
} (CX 1621-A at 125, in camera;
Rybacki, Tr. 3622-3623, in camera,; see also infra { 895 (describing context of call)).

738. {
} (CX 1621-A at 112, in camera;
McCutcheon, Tr. 2476, in camera; see also infra § 894 (describing context of call)).

739. {
} (CX 1621-A at 113, in camera;
Tatman, Tr. 367; Rybacki, Tr. 3624-3626, in camera; see also infra § 923 (describing
context of call)).

740. {
}(CX 1621-A at 113, in camera;
Tatman, Tr. 367-368; Rybacki, Tr. 3626, in camera; see also infra § 923 (describing
context of call)).

741. {
} (CX 1621-A at 114, in camera;
Tatman, Tr. 369-370; Rybacki, Tr. 3627, in camera; see also infra 923 (describing
context of call)).

742.  {
} (CX 1621-A at 115, in camera;
Tatman, Tr. 370, in camera; Rybacki, Tr. 3627-3628, in camera; see also infra § 923
(describing context of call)).

743. {
} (CX 1621-A at 116, in camera; Rybacki,
Tr. 3628, in camera).

744, {
}(CX 1621-A at 116, in camera;
Rybacki, Tr. 3628-3629, in camera).

745. {
}(CX 1621-A at 117, in camera;
McCutcheon, Tr. 2475-2476, in camera; Rybacki, Tr. 3629, in camera; see also infra |
952 (describing context of call)).
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746.

747.

748.

749.

750.

751.

752.

753.

754.

755.

756.

PUBLIC RECORD

{

} (CX 1621-A at 117, in camera;
McCutcheon, Tr. 2475-2476, in camera; Rybacki, Tr. 3629-3630, in camera,; see also
infra § 952 (describing context of call)).

{
}(CX 1621-A at 108, in camera; Rybacki,
Tr. 3631-3632, in camera; see also infra 1 952 (describing context of call)).

{
} (CX 1621-A at 109, in camera; Rybacki,
Tr. 3632, in camera; see also infra § 1110 (describing context of call)).

{
} (CX 1621-A at 109, in camera;
Rybacki, Tr. 3632, in camera; see also infra § 1110 (describing context of call)).

{
} (CX 1621-A at 110, in camera;
Rybacki, Tr. 3632, in camera; see also infra 1110 (describing context of call)).

{
} (CX 1621-A at 107, in camera;
Rybacki, Tr. 3633-3634, in camera,; see also infra { 1033 (describing context of call)).

{
} (CX 1621-A at 096, in camera,
Rybacki, Tr. 3634, in camera; see also infra § 1034 (describing context of call)).

{

Rybacki, Tr. 3634, in camera).

{

Rybacki, Tr. 3635, in camera).

{

} (CX 1621-A at 097, in camera,;

}(CX 1621-A at 097, in camera;

} (CX 1621-A at 098, in camera; McCutcheon, Tr. 2469, in
camera; Rybacki, Tr. 3635, in camera; see also infra § 1040 (describing context of call)).

{

} (CX 1621-A at 098, in camera; McCutcheon, Tr. 2469, in camera;
Rybacki, Tr. 3635, in camera,; see also infra § 1040 (describing context of call)).
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757.

758.

759.

760.

761.

762.

763.

764.

765.

766.

PUBLIC RECORD

{

} (CX 1621-A at 099, in camera;
McCutcheon, Tr. 2470, in camera; Rybacki, Tr. 3635, in camera; see also infra 1040
(describing context of call)).

{
} (CX 1621-A at 099, in camera; Rybacki, Tr. 3635-3636, in
camera; Rybacki, Tr. 3610, 3617, in camera {
}; see also infra § 1162 (describing
context of call)).

{
} (CX 1621-A at 099, in camera; Rybacki, Tr.
3635-3636, in camera; Rybacki, Tr. 3610, 3617, in camera {
}; see also infra § 1162
(describing context of call)).

{
} (CX 1621-A at 100, in camera; Rybacki, Tr.
3636, in camera; see also infra § 1162 (describing context of call)).

{
} (CX 1621-A at 101, in camera;
Rybacki, Tr. 3636, in camera; see also infra 1163 (describing context of call)).

{
} (CX 1621-A at 102, in camera;
Rybacki, Tr. 3636, in camera; see also infra § 1163 (describing context of call)).

{
} (CX 1621-A at 103, in camera;
Rybacki, Tr. 3636-3638, in camera,; see also infra 1163 (describing context of call)).

{
} (CX 1621-A at 104, in camera; Rybacki,
Tr. 3638, in camera; Rybacki, Tr. 3610, 3617, in camera {
}; see also infra 1 1164
(describing context of call)).

{
} (CX 1621-A at 105, in camera; Rybacki, Tr.
3638, in camera,; see also infra 1164 (describing context of call)).

{

Rybacki, Tr. 3638-3639, in camera).

}(CX 1621-A at 090, in camera,;
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767.

768.

7609.

770.

771

772.

773.

774.

775.

PUBLIC RECORD

{

camera; Rybacki, Tr. 3639, in camera).

{

3640, in camera).

{

Rybacki, Tr. 3640, in camera).

{

Tr. 3640-3641, in camera).
{

} (CX 1621-A at 091, in
} (CX 1621-A at 092, in camera; Rybacki, Tr.
} (CX 1621-A at 092, in camera,;

} (CX 1621-A at 092, in camera; Rybacki,

} (CX 1621-A at 093, in camera; McCutcheon, Tr. 2438, in
camera; Rybacki, Tr. 3641, in camera; see also infra 1206 (describing context of
calls)).

{

}(CX 1621-A at 094, in camera; McCutcheon,
Tr. 2438-2439, in camera; Rybacki, Tr. 3641-3642, in camera; see also infra 1206
(describing context of calls)).

{
} (CX 1621-A at 095, in camera;
Rybacki, Tr. 3642-3643, in camera; Rybacki, Tr. 3610, 3617, in camera {
}; see also
infra § 1210 (describing context of call)).

{

} (CX 1621-A at 084, in camera; McCutcheon, Tr.
2439, in camera; Rybacki, Tr. 3643-3644, in camera,; see also infra § 1216 (describing
context of calls)).

{
} (CX 1621-A at 084, in camera;
Rybacki, Tr. 3644, in camera; Rybacki, Tr. 3610, 3617, in camera {
}; see also
infra ] 1216 (describing context of call)).
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776.

T77.

778.

779.

780.

781.

782.

783.

784.

PUBLIC RECORD

} (CX 1621-A at 085, in camera; McCutcheon, Tr. 2440, in
camera; Rybacki, Tr. 3644, in camera; see also infra 1221 (describing context of
calls)).

{

} (CX 1621-A at 086, in camera;
McCutcheon, Tr. 2441, in camera; Rybacki, Tr. 3644-3645, in camera; see also infra |
1221 (describing context of call)).

{

} (CX 1621-A at 086, in camera;
McCutcheon, Tr. 2442, in camera; Rybacki, Tr. 3644-3645, in camera; see also infra
1 1221 (describing context of call)).

{
} (CX 1621-A at 087, in camera; Rybacki,
Tr. 3645, in camera; Rybacki, Tr. 3610, 3617, in camera {
}.

{
} (CX 1621-A at 087, in camera; Rybacki, Tr.
3645, in camera; Rybacki, Tr. 3610, 3617, in camera {
}.

{

} (CX 1621-A at 088, in camera;
McCutcheon, Tr. 2447, in camera; Rybacki, Tr. 3645, in camera; see also infra { 1246
(describing context of call)).

{

} (CX 1621-A at 089, in camera; McCutcheon, Tr. 2447-
2448, in camera; Rybacki, Tr. 3646, in camera; see also infra § 1246 (describing context
of calls)).

{

} (CX 1621-A at 74, in camera;
McCutcheon, Tr. 2471-2473, in camera; see also infra { 1088 (describing context of
call)).

{
(CX 1860-A at 004, 006, in camera

Rybacki, Tr.
3647-3648, in camera; see also infra § 1504 (describing context of call)).
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785.

786.

787.

788.

7809.

790.

791.

792.

793.

794.

795.

PUBLIC RECORD

{
} (CX 1621-A at 034, in camera; McCutcheon,
Tr. 2467, in camera,; see also infra § 1532 (describing context of call)).

{

} (CX 1621-A at 035, in camera; McCutcheon, Tr. 2468, in camera; see
also infra 1532 (describing context of calls)).

6.4.1.4 Specific Meetings and Calls Reflected in the Suppliers’
Documents

Contemporaneous documents in the files of McWane, Sigma and Star reflect numerous
specific communications between key executives of McWane, Sigma, and Star. (See,
e.g., infra 71 788-806).

On or about August 13, 2007, there was a meeting between Messrs. Pais and Page. (CX
2030 at 001).

On or about September 13, 2007, there was a meeting between Messrs. Pais and Page.
(CX 2032 at 001).

On or about December 3, 2007, there was a meeting between Messrs. Pais and Page. (CX
2037; CX 2038; Pais, Tr. 1886-1887; CX 2528 (Pais, Dep. at 222-223)).

On or about February 7, 2008, there was a telephone call between Messrs. Tatman and
Rybacki. (CX 0179; CX 1142).

On or about February 19, 2008, there was a meeting between Messrs. Pais and
McCutcheon at the Nit Noi Thai restaurant in Houston. (CX 1122 (scheduling meeting);
CX 1143 (same); McCutcheon, Tr. 2367-2372; CX 0041 (McCutcheon February 22,
2008 email reporting on information regarding Electrosteel obtained from Pais)).

On or about March 10, 1008, there was a telephone call between Messrs. Tatman and
Rona. (CX 1124 at 002).

On or about March 27, 2008, there was a DIFRA organizational meeting among
McWane, Star, Sigma, U.S. Pipe executives. (CX 1486 at 001, 002 (agenda to
attendees); CX 2272 (planning email to attendees); CX 1084 at 001 (planning email to
attendees); Brakefield, Tr. 1270-1271 (listing attendees); CX 1080; CX 2496 (Brakefield,
Dep. (Vol. 2) at 136-137)).

On or about March 28, 2008, Messrs. Tatman and McCutcheon had a dinner meeting.
(CX 2484 (Tatman, Dep. at 105)).

110


dkelly2
Typewritten Text
}

dkelly2
Typewritten Text
}


796.

797.
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808.

809.

PUBLIC RECORD

On or about April 25, 2008, there was a DIFRA organizational call among McWane,
Star, Sigma executives. (CX 0160 at 001-002).

On or about May 7, 2008, there was a meeting between Messrs. Page and Pais. (CX
1257).

On or about June 12, 2008, there was a meeting between Messrs. Page and Pais at Mr.
Page’s office. (CX 2482 (Page, Dep. 189-190); CX 2066 (email reflecting meeting).

On or about August 22, 2008, there was a telephone call between Messrs. Tatman and
Rona. (CX 1149).

On or about March 17, 2009, there was a meeting between Messrs. Page and Pais. (CX
2061; CX 1269).

On or about April 2, 2009, there was a meeting between Messrs. Page and Pais. (CX
2093).

On or about April 28, 2009, there was a meeting between Messrs. Pais and McCullough.
(CX 0728).

On or about May 1, 2009, there was a meeting between Messrs. Pais, Rybacki and Page.
(CX 0214 at 004, CX 0314 at 001, CX 2098; CX 0317 (describing meeting)).

On or about May 20-21, 2009, there were meetings between Messrs. Page and Pais. (CX
2100; see also CX 1271 (scheduling 2-day meeting); CX 1076 at 004 (describing meeting
“last week”); CX 2101 (Mr. Page telling Mr. McCullough “I need to report to you about
my meeting today when you have a chance”)).

On or about December 14, 2009, there was a call between Messrs. Tatman and Rona.
(CX 1801 at 001).

On or about April 28, 2009, there was a phone call between Messrs. McCutcheon and
Tatman. (CX 2538 (McCutcheon, IHT (Vol. 2) at 257-258); CX 1180 at 001).

6.4.15 OEM Sales Between Suppliers

Fittings suppliers have buy-sell relationships with each other that provide opportunities
for communication regarding market conditions. (Infra { 808-814).

Suppliers on occasion speak with each other about purchasing individual Fittings from
each other on a spot basis. (Tatman, Tr. 434).

“Short sales” of Fittings occur when a supplier who has won a bid does not have all of the
Fittings for the project in stock. In those cases, the bid-winning supplier will contact the
other suppliers to source the fittings that it lacks. These short sales likely occur on a daily
basis. (McCutcheon, Tr. 2268-2269; Rona, Tr. 1446 (Sigma will buy Fittings from
McWane and Star usually to fill a gap in an order that Sigma is trying to fill); CX 2524
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817.

818.
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(Box, Dep. at 68) (from time to time McWane purchases Fittings from Sigma’s
inventory)).

“Private label” Fittings are manufactured by one company and sold to another company
that will supply those Fittings to customers. Private label Fittings are marked with the
buying company’s name. (Rona, Tr. 1630).

{
} (Rybacki, Tr. 3646, in camera).

McWane and Sigma have a long history of buying and selling products from one another.
(Rona, Tr. 1626; RX-689 (Rona, Dep. at 22)).

Star and McWane’s Tyler divisions purchase oddballs and fill-in Fittings from Sigma’s
OEM business, while McWane’s Clow division uses Sigma as a regular supplier. (Rona,
Tr. 1447-1448).

In approximately 2006, McWane was sourcing greater amounts of Fittings from Sigma’s
production facilities in China, in amounts of $13-14 million annually. (Rona, Tr. 1449-
1450). In approximately early 2007, McWane ceased these OEM purchases from Sigma.
(Rona, Tr. 1450).

6.4.1.6 Merger Discussions

Fittings suppliers occasionally engage in merger discussions with each other that provide
opportunities for communication regarding market conditions. (Infra {{ 816-825).

In 2008, McWane and Sigma discussed a potential merger of Sigma with McWane’s
Tyler/Union Fittings business. The merger talks lasted for three or four months in 2008,
and fell through because McWane was uncomfortable with Sigma’s debt and with
Sigma’s request for 50-50 joint ownership of the merged entity. (Pais, Tr. 1864-1865;
CX 1076 at 003).

In meetings between Sigma and McWane on May 20 and 21 of 2009, Mr. Pais again
raised the prospect of a transaction with Mr. Page, proposing that Sigma buy McWane’s
Fittings business, to which Mr. Page responded, “not now.” (CX 1076 at 004; CX 2100;
CX 1271; CX 2101).

Sigma and Star discussed a potential merger between the two companies in 2009. (Pais,
Tr. 1860-1862; CX 1076 at 002-003).

On or about December 11, 2008, Star’s Mr. McCutcheon and Mr. Bhutada attended a
meeting with Sigma’s Mr. Pais and Mr. Rybacki in Houston at which they began
conversations about a potential Sigma-Star merger. (McCutcheon, Tr. 2376-2377; CX
1111; see also Pais, Tr. 1729-1730 (Pais communicated with Mr. McCutcheon in late
2008 and early 2009 regarding a possible merger between Sigma and Star)).
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On February 17, 2009, Mr. Pais and Mr. McCutcheon met to discuss ARRA “Buy
American” issues, and Mr. Pais again initiated discussion of a potential merger between
Sigma and Star. (CX 1076 at 002). Mr. Pais later reported to Frontenac in a May 26,
2009 email that Mr. McCutcheon had agreed that the merger would make sense, but that
the transaction would be difficult because of cultural and personal issues between the
companies. (CX 1076 at 001-002 (Pais May 26, 2009 email to Florence); Pais, Tr. 1860-
1861). Mr. Pais expected Star to get back to him on the merger topic, but they did not
contact him directly. (Pais, Tr. 1861-1862).

In or about March 2009, Mr. Rybacki invited Star to “take a shot” at making a bid for
Sigma, which resulted in an invitation from Star to Mr. Rybacki for a discussion in mid-
May 2009. Mr. Pais and Mr. Bhattacharji accepted this invitation. (CX 1076 at 001-003;
Pais, Tr. 1861-1862; see also Rybacki, Tr. 3596 (discussions about Sigma acquiring Star
became more serious in 2009, and Mr. Rybacki traveled to Houston to discuss it in
person with Mr. McCutcheon)).

In May 2009, Mr. Pais drafted a letter to Mr. Rybacki to provide guidance to Mr. Rybacki
in advance of Mr. Rybacki’s upcoming meetings with Star, which Mr. Pais referred to as
“HTN” (for “Houston”) in the letter. (CX 0915 at 001; Pais, Tr. 1865-1866 (explaining
that the purpose of his letter was “to guide [Mr. Rybacki] . . . because he was not
involved with our discussion previously . . . .”); Rybacki, Tr. 3592-3595).

Sigma believed that a merger or joint venture between Sigma and Star would have helped
solve an oversupply problem that “wasn’t healthy” for the Fittings market. (Rybacki, Tr.
3596-3597 (“We always thought . . . there was just an overcapacity that wasn’t healthy
and that instead of beating each other’s brains in every day that we should either have a
joint venture or one buy the other . .. .)).

In or about March or April of 2009, Mr. Rybacki held discussions with Mr. Bhutada and
Mr. McCutcheon of Star, and invited them to meet with Frontenac to discuss a “suitable
merger.” (CX 1076 at 001-003 (May 26, 2009 Pais email describing Mr. Rybacki’s
discussions with Star “a couple of months back™); Pais, Tr. 1861-1862 (discussing CX
1076)).

Mr. McGivern, Sigma’s incoming CEO, and Mr. Florence of Frontenac subsequently had
an introductory meeting with Star. (Pais, Tr. 1868).

6.4.1.7 Policies on Competitor Contacts

McWane’s policies and guidelines relating to contacts with competitors called for Mr.
Tatman to speak only with Mr. Rona, who, as Sigma’s OEM Manager, handled the buy-
sell relationship between McWane and Sigma. (Tatman, Tr. 455-456; see also, e.g., CX
1575 (email between Tatman and Rona regarding sale of glands)). These policies and
protocols included a prohibition on any pricing discussions with a competitor. (Tatman,
Tr. 456).
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There is no situation under McWane’s policies and protocols regarding contact with
competitors in which it would be appropriate for Mr. Tatman to speak with Mr. Rybacki.
(Tatman, Tr. 456 (unaware of any such situation)).

6.4.2 Mr. Page (McWane) and Mr. Pais (Sigma) Have Developed a Close
and Trusting Relationship, and Discuss Competitive Dynamics and
Pricing Practices in the Fittings Market

Mr. Page of McWane and Mr. Pais of Sigma have developed a close and trusting
relationship, and often discuss competitive dynamics and pricing practices in the Fittings
market. (Infra 11 829-841).

Mr. Pais and Mr. Page have built a mutually respectful and trusting relationship over
time. (Pais, Tr. 1871-1872) (“mutually respectful” relationship); CX 0317 at 001 (Pais,
email May 13, 2009: “close and trusting relationship”); CX 0915 at 004 (Pais writing in
2009 with respect to McWane that “RELATIONSHIP & TRUST are key [for] future ‘co-
existence’ and prosperity . . . SIGMA has it”); CX 1164 at 004 (2009 Pais Memo to
Sigma Board (describing a “strategic relationship with McWane back in 2003” and a
“mutually trusting and mutually respectful relationship with Mr. Page, their CEQ”)).

As Mr. Pais explained in an October 4, 2009 email to a member of Sigma’s Boards of
Directors (Mr. Fang Gang), Mr. Pais has a “strong personal relationship with Mr.

Page . ... RP values loyal and trusting friendships — and since | have continued our
contact over the years without any disruptive or unhealthy practices, we have remained
close despite being direct competitors.” (CX 1023 at 005; see also CX 2118 at 003
(October 22, 2007 email where Mr. Pais states, “I have a strong personal relationship
with Mr. Page as we have helped each other in many ways, as he is a person, who if he
trusts someone, will be open for not only discussion but any business opportunity if it is
in the interest of both McWane and the industry)).

The genesis of Mr. Pais’s “very trusting relationship” with Mr. Page began in 2003 when
Sigma helped McWane establish a manufacturing plant in China in a manner that
“discouraged the creation of new capacity.” (CX 1163 at 007; Pais, Tr. 1868-1870
(explaining that his relationship with Mr. Page began in 2003 in the midst of the anti-
dumping proceeding for Fittings before the International Trade Commission when Mr.
Pais offered to supply McWane with private-label Fittings made in China)).

Mr. Pais traveled with Mr. Page to India and China. Mr. Page was interested in building
a foundry overseas, and Mr. Pais introduced Mr. Page to his contacts in China who
helped McWane to build its foundry in China. (CX 2482 (Page, Dep. at 28-29); Pais, Tr.
1871; CX 2528 (Pais, Dep. at 199)).

Mr. Pais tried to dissuade Mr. Page from creating the additional “unwanted capacity that
would hurt the industry in the long term.” (CX 1986 at 002; Pais, Tr. 1875).

Before McWane’s foundry in China became operational, Sigma supplied private label
Fittings made in China to McWane. (Pais, Tr. 1870-1871 (describing meeting with
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Messrs. Page and Green in China to check Sigma’s supply chain and quality assurance
standards)).

Mr. Pais initiated a “strategic relationship” with Mr. Page in order to help stabilize the
Fittings market. For example, in a letter to business partners, Mr. Pais contrasted
Sigma’s earlier, competitive relationship with McWane with its more recent, “trusting”
phase:

While we were head to head competitors throughout our first 20
years, with hardly any contact at all, I instinctively felt if a
relationship could be developed, it would only add to the stability
of the industry by removing the mistrust that existed, which was
reflected in the unhealthy competitive pricing that prevailed till
2003.

(CX 1163 at 007; see also CX 1164 at 004 (2009 Pais memo to Sigma Board describing
“strategic” and “mutually trusting and mutually respectful relationship with Mr. Page”
because Mr. Pais had “instinctively felt that a positive relationship can only be good for
SIG and our industry, to at least have an opportunity to prevent the reactive decisions
which can harmus all . . . .”); Pais, Tr. 2024 (being “reactive” is associated with lowering
prices)).

In particular, Mr. Pais wanted to give McWane “confidence” in Sigma’s “commitment
for market responsible discipline.” (CX 1069 at 001 (in February 2009, Mr. Pais wrote
that in 2004 “we managed to buoy the market after our strategic relationship with
McWane, which gave them some confidence about our commitment for a market
responsible discipline.”); CX 2528 (Pais, Dep. at 359-361 (“Discipline” means sticking to
the list price and published multiplier rather than job pricing)).

As part of this “very trusting relationship,” Mr. Pais and Mr. Page exchanged
competitively sensitive and strategic information about their companies. For example, in
September 2007, Mr. Pais and Mr. Page had a long meeting at which Mr. Page shared
McWane’s market analysis, competitive pricing strategy, and its plans for structural and
managerial changes in McWane’s Fittings business. (CX 2118 at 001-002 (recounting
meeting with Mr. Page in which Mr. Pais “was surprised to hear from [RP] directly,
several major changes that he has initiated to respond to the weak market conditions.”);
Pais, Tr. 1882-1883; CX 2528 (Pais, Dep. at 208-210) (describing meeting with Page)).

At the September 2007 meeting between Mr. Page and Mr. Pais, Mr. Page expressed to
Mr. Pais that he was “disappointed in our failure to get a better landscape.” (CX 2119 at
001; Pais, Tr. 1894-1895 (offering no explanation of this remark); Pais, Tr. 1896 (“[Mr.
Page] obviously seemed to have been unhappy with the way their business had done or

gone....")).

On one occasion on which Mr. Page and Mr. Pais met, one of their agenda topics was to
discuss Star, although Mr. Page could not recall what they spoke about in relation to Star.
(CX 2091; CX 2482 (Page, Dep. at 240-241) (testifying to meeting in New York City)).
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Over the years, Mr. Pais frequently traveled to Birmingham, Alabama, and would meet
there with Mr. Page if there was a specific issue, opportunity, or need for it. (Pais, Tr.
1886; see also Pais, Tr. 1727 (in 2008 and 2009, Mr. Pais communicated with David
Green and Ruffner Page of McWane)).

Over time, this “trusting” relationship between Sigma and McWane resulted in having
“generated an all round goodwill, which in turn led to tangible benefits such as higher
market pricing and profits for all including Sigma.” (CX 1163 at 007; see also CX 1986
at 002 (draft letter discussing early development of the relationship between Messrs. Pais
and Page and how they “did not press hard to reap substantial short term benefits — rather,
we took an amenable view on the commercial issues in order to develop a respectable
partnership. We felt it was in our interest as much as yours to work together to make our
industry a better place with stable players.”); CX 1225 at 002-003 (final version of
memorandum as emailed to Page on August 24)).

6.5  Fittings Suppliers Had a Motive to Conspire

In late 2007, economic and market conditions, and the competitive dynamics of the
Fittings industry, provided each of McWane, Sigma and Star with powerful motives to
conspire with the others to reduce competition and stabilize and raise Fittings prices.
(Infra 11 843-906).

During 2007, as the economic downturn began, the Fittings industry experienced a period
of declining demand, declining prices, and increased costs. (CX 2457 (Sigma October 19
letter referring to recent “decline in multipliers in the fittings market”); Rybacki, Tr. 1111
(prices had been falling prior to October 2007); RX-690 (Rybacki, Dep. at 66-67) (the
Fittings market had gotten very competitive, and prices eroded); Tatman Tr. 263-265
(Fittings market became more price competitive with more pressure for Project Pricing as
the economy began to decline); Tatman, Tr. 268-269 (Fittings market volume declined by
50% between 2006 and 2010); Tatman, Tr. 347 (describing prices “not keeping pace with
inflation”); CX 2397 at 019 (McWane financial statements for December 2007 showing
year-to-date per-ton costs for Domestic Fittings up 14.1% over 2006, and per-ton costs
for non-Domestic Fittings up 10.1% over 2006)).

The Fittings market became more price competitive, with more pressure for Project
Pricing, as the economy began to decline. (Tatman, Tr. 263-265).

6.5.1 McWane’s Motive to Conspire

6.5.1.1 McWane Faced Excess Inventory, Overcapacity, and High
Production Costs

In late 2007, McWane faced excess inventory, overcapacity, and high production costs.
(Infra 11 846-852).

{
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} (Tatman, Tr. 1036-1037, 1040, in
camera).

{

} (Tatman, Tr. 210-211, 840, 1037, in camera; CX 2416 at 015); see
supra 3.1.2.6 (describing Mr. Green’s employment at McWane).

As a result of the excess domestic inventory, Mr. Tatman began running inventory down
in 2007, in part, by substituting U.S.-manufactured Fittings for jobs with Open
Specification. Today, lower substitution rates of U.S.-manufactured Fittings for Open
Specification jobs are part of what has driven McWane’s gross margins up. (Tatman, Tr.
840).

“Idle plant” costs are the fixed overhead costs associated with running a Fittings
manufacturing facility when the plant is not running on all days of the week. McWane
reports this cost as a separate line item on its income statements called “idle plant.”
(Tatman, Tr. 432-433).

In 2007 and 2008, McWane’s Tyler and Union Foundries, together, were contributing
approximately $7 million to the idle plant costs line item. (Tatman, Tr. 433-434).

In response to reduced demand in 2008, Mr. Tatman first reduced shifts, and ultimately
idled McWane’s Tyler South Plant in September 2008. (RX-644 (Tatman, Dep. at 52-
53)). Running reduced shifts at that plant resulted in substantial “idle plant” costs that
brought down McWane’s overall profitability until McWane shut down the plant.
(Tatman, Tr. 432-434).

Historically, McWane’s two U.S. plants had a higher cost of production than its Chinese
plant and the overseas plants of its competitors. (Tatman, Tr. 431-432 (stating with
respect to manufacturing costs that the “manufacturing basis point in China is much
lower” than at McWane’s U.S. plants)).

6.5.1.2 McWane Was Losing Volume and Market Share Because It
Could Not Compete Effectively Against Project Pricing
Offered by Sigma and Star

In late 2007, McWane was losing volume and market share because it could not compete
effectively against the Project Pricing offered by Sigma and Star. (Infra { 854-859).

In 2007, in an effort to maintain sales volume, Star competed vigorously, expanding its
use of Project Pricing, which had previously been reserved primarily for wastewater
treatment plant projects. (RX-687 (Pais, Dep. at 79-83) (previously, project pricing was
primarily for wastewater treatment plants); see also Rybacki, Tr. 1136-1137 (Star’s
pricing for most of 2007 was “overly aggressive,” took prices to “a new depressed level,
and it was hard to compete with.”)).
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Mr. Green of McWane responded aggressively to Star’s low pricing with equally low
pricing, and McWane’s Fittings profits and volume both fell. (CX 2118 at 002 (Pais
recounting Page statements that “In [Fittings], largely due to Star’s low pricing and
[David Green’s] decision to respond aggressively with equally low pricing as the import
pricing, Tyler’s profits and volume went down.”); Pais, Tr. 1882-1883 (describing
meeting with Page)).

The price erosion in the Fittings market occurred not in published list prices or
multipliers, but in the effective or “actual” multipliers that resulted from the use of
Project Pricing. (CX 1138 at 001 (Pais April 2008 email noting that effective Fittings
multipliers had declined almost 20% in past two years); Pais, Tr. 2079 (explaining that
decline was in “actual multipliers,” not “published multipliers™); CX 2477 (Jansen, Dep.
at 248-249) (the use of Project Pricing increased in or around August 2006 as the market
started to decline)).

Even though McWane was chasing the prices offered by Sigma and Star, it was still
losing Fittings market share year over year, because McWane was still “getting beat at
the pricing game.” (Tatman, Tr. 262). McWane’s sales force was not as effective,
nimble, or large as the sales teams for Star and Sigma. (Tatman, Tr. 285-286 (“We felt
that their — quite frankly, I think the quality of their salespeople was better than ours....I
think they had more boots on the ground. | think they had better people at that point in
time. And it is my understanding that their people were on an incentive-based, which
made them more aggressive probably than our salespeople, who were on fixed
salaries.”)).

Mr. Tatman believed that McWane had been losing share in the Fittings market because
of increased Project Pricing, and because McWane’s relatively small sales force was not
able to track changes in competitive price levels as well as those of Sigma and Star.
(Tatman, Tr. 285-286).

Mr. Tatman therefore wanted to increase pricing transparency and stability —i.e.,
compress the gap in the marketplace between published prices and actual invoice prices
that resulted from Project Pricing, thereby giving McWane greater visibility into
competitive pricing levels. (Tatman, Tr. 338-339).

6.5.2 McWane and Sigma Had a Motive to Conspire with Star, Which
Regularly Engaged in Competitive Project Pricing and Which
McWane and Sigma Saw as Detrimental to the Industry

In late 2007, McWane and Sigma each had a motive to conspire with Star, which
regularly engaged in aggressive Project Pricing in the Fittings market. (Infra { 861-
869).

Both before and after the conspiracy, it was widely known in the business “that Star was

most aggressive in their pricing under this special pricing or job or whatever it’s called.”
(Pais, Tr. 1937).
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Project Pricing was a significant part of Star’s competitive strategy, because it was the
smallest competitor in the market and it needed to Project Price to remain competitively
viable. (McCutcheon, Tr. 2387).

Star successfully increased its Fittings business in 2007 by implementing a general sales
strategy of offering customers Project Pricing. Star used Project Pricing as a way to
establish relationships with customers and prove itself with the hope of gaining more
business in the future. (Minamyer, Tr. 3145-3146; CX 2526 (Minamyer, Dep. 115-116)).

Mr. Tatman views Star’s historical pricing practices as “very aggressive and sometimes
irrational.” (CX 2483 (Tatman, IHT at 232-234)).

In a February 2009 email, Mr. Pais described Star as “undisciplined about pricing at the
present chasing the shrunken market with reckless pricing.” (CX 1069 at 001; see also
Rybacki, Tr. 1106 (describing Star as the most aggressive of his competitors in terms of
pricing); CX 2531 (Rybacki, Dep. at 231) (describing Star as most likely to initiate
Project Pricing)).

In a May 2009 memorandum to the Sigma Board, Mr. Pais described Star’s pricing
practices as “confusing and disruptive” and “unpredictable and unhealthy.” (CX 0214 at
006).

In a May 2009 email to Walter Florence, Mr. Pais stated that “Star has been singularly
unhealthy to our entire industry over the past 20-some years, with their reckless,
irresponsible and undisciplined tactics to resort to whatever it takes to grab some business
and grow.” (CX 1076 at 003; Pais, Tr. 1862-1863 (Star has “done whatever they could to
do hurt us to take business away from us,” both through pricing and other tactics)).

In an October 2009 letter, Mr. Pais compared Sigma’s and Star’s approaches to pricing:
“Sigma has remained responsible and professional — like . . . being responsible in pricing
our [Fittings] business etc while Star has been an irresponsible, disruptive and unreliable
competitor, constantly attacking McWane’s business with low pricing and other tactics.”
(CX 1023 at 005).

In a 2010 domestic market strategy document, Mr. Tatman stated that “Star has
historically shown that they will just continue incremental discounting down to the point
when they’re selling near breakeven.” (CX 0105 at 001).

6.5.3 Sigma and Star Had a Motive to Conspire Because Inflationary Costs
in China Were Rising Faster Than McWane’s U.S. Costs

In late 2007, Sigma and Star each had a motive to conspire with McWane because
inflationary costs in China were rising faster than McWane’s U.S. costs. (Infra 11 871-
877).

Sigma’s and Star’s margins were facing additional pressure from the declining market

because their manufacturing costs in China were increasing. (RX-687 (Pais, Dep. at 39-
40); McCutcheon, Tr. 2515-2516 (describing cost increases); RX-697 (McCutcheon, IHT
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(Vol. 2) at 402-404); Tatman, Tr. 870-875 (costs of manufacturing Fittings in China were
increasing in early 2008, because of currency exchange rates, rising labor costs, and
increases in the cost of pig iron); Pais, Tr. 1896 (“Our costs from China and India had
begun to rise from late ‘07, which everyone was aware, including [Page].”)).

Specifically, the costs of producing Fittings in China was increasing dramatically due to
increases in the cost of scrap iron in China used in the production of Fittings, labor costs
to make the Fittings, and freight charges of transporting the Fittings to the United States.
(Rybacki, Tr. 1113 (*“Raw material prices were going up. Labor was going up, insurance,
ocean freight. It was all going up.”); RX-697 (McCutcheon, IHT (Vol. 2) at 402 (cost
increases were “at a very rapid and erratic pace.”)).

McWane’s CFO, Mr. Nowlin, prepared a sensitivity analysis that analyzed costs
“heating” up in China. (CX 2481 (Nowlin, Dep. at 107-109); CX 2143). Mr. Nowlin
concluded that the rising costs related to China’s strengthening currency, increased
Chinese Value Added Tax, and Chinese inflation “hurts [the importers] a lot worse than it
hurts us.” (CX 2481 (Nowlin, Dep. at 107-109); CX 2143). Mr. Nowlin shared this
sensitivity analysis with Mr. Walton on or about November 29, 2007 for “education”
purposes. (CX 2481 (Nowlin, Dep. at 107-109); CX 2143).

In a December 22, 2007 email to Mr. McCullough and Mr. Walton, Mr. Tatman
described “accelerated inflation in China compared to Domestic cost,” (CX 1702 at 001),
and in an email three days later to Mr. McCullough, Mr. Jansen, and Mr. Walton, Mr.
Tatman again stated that “China inflation [is] out pacing domestic costs.” CX 2327 at
001).

A presentation prepared by Mr. Tatman in early 2008 likewise noted that “[c]ontinued
inflation out of China is increasing pressure.” (CX 0627 at 001).

Because U.S. costs were not rising as much as overseas prices, McWane’s cost of
domestic production was not going up at the same rate, giving it a cost advantage. Ina
January 29, 2008 email, Mr. Page noted that rising costs for Chinese manufacturers made
McWane’s domestic production competitive with imports. (CX 1183 at 001 (“The
Chinese importers in water works fittings are seeking price increases [and] we are now in
a position to resist. In fact | have offered to make ‘A’ items for an importer at the same
price they can bring in it in.”)).

Sigma was aware of McWane’s cost advantage. (Pais, Tr. 1910-1911 (McWane was
“beginning to get a cost advantage on a variable cost basis, not total cost basis. And
when they have idle capacity, they can leverage that advantage into getting some of the
share back”). Mr. Pais expressed concern that perhaps McWane had “now done a
thorough competitive review and decided that an aggressive offensive strategy is the best
form of defense,” and that in seeking to strengthen its position McWane might “keep[]
[Fittings] price down during our rise in costs etc.” (CX 2119 at 001; Pais, Tr. 1895-
1897).
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6.5.4 Sigma and Star Sought to Raise Prices in Late 2007; McWane Did Not
Follow

Sigma and Star each had a motive to conspire with McWane because they announced a
price increase in late 2007, but McWane did not follow their lead, despite direct and
indirect appeals from Sigma to do so. (Infra {1 879-906).

On October 5, 2007 McWane had announced a 2% to 3% multiplier increase effective
November 5, 2007. Star followed with its own increase on October 11, 2007, and Sigma
followed on October 23, 2007. (RX-401 (McWane October 5 letter); RX-402 (Star
October 11 letter); RX-015 (Sigma October 23 letter); CX 2457 (Sigma October 19
letter)).

Despite this price increase announcement, the market was unstable, and actual prices
after Project Pricing in 2007 were not keeping up with cost inflation. (CX 0627 at 001
(“Net pricing in 2007 lagged inflation due to pressure on volume.”); see also Tatman, Tr.
346 (in 2007, McWane was unable to raise prices enough to offset inflation because of
pressure on volume)).

In its October 23, 2007 letter following McWane’s announced price increase, Sigma also
announced that it would further increase its list prices by a minimum of 6%, to be
effective January 2, 2008. (CX 2457 (version of letter dated October 19); RX-015 (same
letter as received by Star, dated October 23 and edited to include accessories); Rybacki,
Tr. 1109-1110 (describing letter as conveying that Sigma “need][s] a price increase
because of our cost structure has gone up”); CX 2531 (Rybacki, Dep. at 216-217) (letter
was telling customers Sigma needed a price increase, and everybody in the market would
understand that Sigma needed and wanted a price increase)).

On November 30, 2007, Star followed with its own announcement that it would be
putting a new price list into effect in January 2008. (RX-406 (“Star Pipe Products will be
publishing a new Price List for Utility Fittings, Accessories and Fabricator Products
(UPL.08.01) to be effective January 1st, 2008.”); Minamyer, Tr. 3153).

Star’s announcement stated that it would issue new list prices in 2008, but the letter did
not say whether prices would increase or what the magnitude of any increase would be.
(RX-406 (*Star Pipe Products will be publishing a new Price List for Utility Fittings,
Accessories and Fabricator Products (UPL.08.01) to be effective January 1st, 2008.”);
Minamyer, Tr. 3154).

{
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}; (CX 1621-A
at 118-119, 126-130, in camera { }; supra 119 713-733
(detailing telephone records).

Because of his concern about McWane’s cost advantage, and the importance to Sigma of
a successful list price increase, Mr. Pais lobbied Mr. Page for McWane’s support. He
actively sought opportunities to stay in contact with Mr. Page. (CX 1163 at 007, 008
(August 2008 Pais email describing the recent decline in Sigma’s cost advantage as “part
of my motivation to revive our strategic relationship with RP/McWane and find credible
opportunities to stay engaged with them!”); CX 0317 at 001 (Pais May 13, 2009 email
describing relationship with Pais and stating that by using “non-conflicting *strategic’
opportunities, I have been able to get [Page’s] attention and agreement on some important
market issues.”)).

On or about December 3, 2007, Mr. Page and Mr. Pais met in person in Birmingham,
Alabama. (Pais, Tr. 1886-1887; CX 2482 (Page, Dep. 107-108) (Mr. Page likely met
with Mr. Pais on December 3, 2007, although he does not recall what they spoke about);
see also CX 2037 (email setting up meeting); CX 2038 (Page calendar entry reflecting
meeting between Mr. Page and Mr. Pais on December 3, 2007)).

Later that month, when Mr. Page initially declined a further meeting request from Mr.
Pais, (CX 2119 at 001 (Mr. Page informing Mr. Pais that he does not think a meeting
between them would be worthwhile or wise); Pais, Tr. 1894), Mr. Pais declared that he
would “go[] all out to arrange a meeting with RP before closing down the direct access as
he suggested.” (CX 2120 at 001; Pais, Tr. 1890). Viewing Mr. Page’s refusal as an
invitation to meet for a pretextual purpose (a “clue to meet thru transparent grounds”),
Mr. Pais prepared a memo to Mr. Page proposing to meet regarding an opportunity for
McWane in India, which, he noted, “incidentally is for real as well.” (CX 2120 at 001;
Pais, Tr. 1891, see also CX 1113 at 001-002 (final version of Pais memo as sent to Page
on December 14, 2007)).

Mr. Tatman analyzed the new Sigma list prices based on McWane’s product mix and
concluded that they represented an approximately 25% weighted average price increase.
(Tatman, Tr. 348-349).

Mr. Tatman believed that such a large price increase would lead to increased Project
Pricing, greater instability, and less transparency in the Fittings market. (Tatman, Tr.
348-349).

McWane knew that Sigma was attempting to learn from the market whether McWane
intended to follow its January 2008 price increase, and believed that Star was waiting for
an announcement from McWane as well. (CX 1702 at 001 (Tatman writing to
McCullough and Thomas on December 22, 2007: “Sigma recently posted a new List
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Price effective Jan 2" and they’ve been pulsing sources trying to see if [McWane] will
follow”); Tatman, Tr. 336-337).

McWane also knew that its competitors were likely facing more severe cost pressures
than McWane due to inflation in China. (CX 1702 at 001 (“Given . . . the accelerated
inflation in China compared to Domestic cost, | believe we’re in a unique position . . .”);
Tatman, Tr. 336-337).

Sigma closely watched the market to see if McWane was giving any indication of
following its price increase. On December 18, 2007, regional sales managers reported to
Mr. Rybacki, Mr. Pais, and Sigma’s M20 management group that they had seen no
evidence of McWane changing its list prices. One manager noted that he had declined to
mail the new Sigma price book because “[i]t would be a futile exercise unless everyone is
onboard.” (RX-017 at 0001; Rybacki, Tr. 3511-3513).

Mr. Rybacki testified that he does not recall whether he spoke to any of his competitors
about the price increase between December 18, 2007 and December 20, 2007. (Rybacki,
Tr. 3514-3515 (“Q. Between December 18 when you received the e-mails from Mr.
Pietryga, Mr. Richardson and Mr. Walsh with information about the price increase and
December 20, did you contact anyone to talk about what to do about the price increase?
A. | have ongoing conversations with our main customers every day. Q. Did you speak to
any of your competitors in that period of time either at Star or at McWane? A. About the
price increase? Q. Yes, sir. A. I don’t recall.”)).

{

} (McCutcheon, Tr. 2473-2474, 2476, in camera; Rybacki, Tr.
3616, in camera { h
CX 1621-Aat 112, 123, 124, in camera { }; supra 1 734,
736, 738 (detailing telephone records)).
{

}(CX 1621-A at
124, 125, in camera (Rybacki telephone records); Rybacki, Tr. 3617, 3622-3623, in
camera { }; Rybacki, Tr. 3610, in camera {

}; Rybacki, Tr. 3617, in camera {
}; supra
191 735, 737 (detailing telephone records); see also Rybacki, Tr. 3622-3623, in camera
{
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McWane did not announce that it would follow its competitors’ list price changes. On
December 20, 2007, Sigma issued a letter to its customers delaying implementation of
Sigma’s Fittings list price increase (previously scheduled for Jan 2, 2008), explaining in
part:

Unfortunately for you and us one of our competitors in the Fitting
Industry has not announced a New L.ist Price increase for 2008
despite the fact that they are subject to the same cost pressures as
the rest of us. As a result the New List Price Sheet as it pertains to
Fittings only will be delayed for the time being. It is our sincere
hope that the delay will be short term and that this Price Increase
which is healthy for all of us will be implemented in the very near
future.

(CX 2455 at 001 (emphasis in original); Rybacki, Tr. 1114-1116; RX-690 (Rybacki, Dep.
at 83) (phrase “one of our competitors” was referring to McWane); Rybacki, Tr. 1114-
1115) (same)).

Mr. Tatman received a copy of Sigma’s December 20, 2007 letter, which he described as
“a strange letter,” and as “bashing” McWane. (Tatman, Tr. 351-352; CX 0627 at 001,
012).

Sigma was upset by McWane’s failure to follow Sigma’s price increase announcement.
(Rybacki, Tr. 1115).

In late December, Star also issued an updated version of its November 30 list price
announcement, postponing the effective date of its new Fittings list prices from January
2, 2008 to February 4, 2008. (CX 0627 at 001, 014; Minamyer, Tr. 3155-3156).

On December 26, 2007, Mr. Pais sent a pricing strategy email to Sigma’s management
group, in which he stated that he was confident that McWane would eventually follow
Sigma’s price increase announcement, and explained that McWane was trying to send a
message to Sigma and Star regarding discounting (i.e., “net” pricing and “effective”
multipliers) in the Fittings market:

As McWane chose not to follow our lead in increasing the PRICE
LIST as of 1/2/07, LR’s letter to customers advising a ‘temporary
delay’ in the PL-108 is the logical first step. However, despite
being very clear LR’s letter may be misconstrued as ‘rescinding’
the 08 PL increase. We should all be aware and alert that it’s NOT
SO. From all indications, I am still confident McWane will follow
our lead — as they too were trying to make a statement that we,
the NMG (the non-McWane Supplier Group), need to get a
wake-up call and are prepared to be more responsible and truly
committed to raise the overall NET, NET PRICE; including the
Multiplier + VRs. They are finally trying to leverage their current
relative costing/pricing advantage to send a message to the NMG --
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that while we can take the market price down on our own, we need
THEM to take it up!

We have to do all we can to raise the effective Multipliers from the
current dismal .22 to .25 range. McWane may be right in their
skepticism about our inability to sustain, let alone boost the
multipliers and instead try to raise the List to perhaps create
additional *head room’ for multiplier slides!

(CX 1439 at 001 (emphasis added); Pais, Tr. 1902-1917).

Mr. Pais believed that due to “costs, which were going up a lot more faster overseas as
compared to domestic, it is fair to say that they [McWane] had a temporary advantage.”
(CX 2528 (Pais, Dep. at 255-258) (discussing CX 1439)).

When Mr. Pais wrote that, McWane was making a statement that Star and Sigma needed
to “be more responsible and truly committed to raise the overall NET, NET PRICE,” Mr.
Pais was referring to the need, in the face of declining demand, for the suppliers to start
looking for ways to increase prices. (Pais, Tr. 1904-1905 (“[I]n a year, 2007, when the
volume clearly had dropped, we had so many different kind of hits to our overall price.
There are discounts and discounts on discounts, rebates and cash discount, that we’re all
forced to respond to our competition, whether it’s McWane or Star or SIP. ... | was
trying to set the stage that this is the time of the year we have to look at our bottom line,
and let’s find ways to be responsible for ourselves, you know, to run a smart business and
start looking at price enhancements.”); CX 1439 at 001).

In response to this perceived message from McWane, Mr. Pais asked his team to be more
disciplined about the Fittings discounts that they offered to customers. (Pais, Tr. 1905-
1906 (“Q. So being more disciplined about the price — are you asking your team to be
more disciplined about the prices they’re offering to your customers? A. Yes.”); CX
1439 at 001).

Sigma needed McWane to follow Sigma’s price increase because of the “practical reality
that if we go alone, we can do it, and at times, we’ve done it, but then we’ll lose the
volume.” (CX 2528 (Pais, Dep. at 258); Rybacki, Tr. 1113-1114 (Sigma cannot raise
prices if competitors don’t follow because “We’re selling a commodity™)).

McWane never increased its list prices in response to Sigma’s October 23, 2007 list price
increase announcement. (Tatman, Tr. 352).

Sigma’s October 23, 2007 list price increase announcement never went into effect, and
was eventually withdrawn by Sigma. (Rybacki, Tr. 1115, 1125-1126; CX 1189 (Sigma
January 29, 2008 letter to customers superseding previously announced list price
increase)).

125



7

907.

908.

9009.

910.

911.

PUBLIC RECORD

Price-Fixing Conspiracy in the Fittings Market Among McWane, Sigma, and Star

7.1 The Tatman Plan

7.1.1 Mr. Tatman Developed a Plan for Achieving Stability and
Transparency in the Fittings Market

In late December 2007 and early January 2008, Mr. Tatman developed a plan to forge an
agreement among the Fittings suppliers whereby McWane would only agree to higher
published prices if its competitors committed to curtail their Project Pricing and maintain
stable and transparent pricing at published levels. (Infra {1 908-923).

In a December 22, 2007 email, Mr. Tatman informed his boss, Mr. McCullough, that he
had a “concept” to take advantage of market conditions that put McWane in a “unique
position” to “help drive stability and rational pricing” in the Fittings market. (Tatman,
Tr. 340-343; CX 1702; CX 2327; CX 0627). Mr. Tatman defined price stability and
rational pricing as within 10% of published multipliers. (Tatman, Tr. 283-285, 338-339).

Specifically, Mr. Tatman wrote in his December 22, 2007 email to his boss, Mr.
McCullough, that:

Given both the change in the Tyler/Union leadership structure and
the accelerated inflation in China compared to Domestic cost, |
believe we’re in a unique position to help drive stability and
rational pricing with the proper communication and actions.

I have a concept that I believe will work if properly executed. . . . |
don’t believe with our silence and Star’s push announcement that
Sigma will hold to their Jan 2nd effective date so we have some
time to get it right.

(CX 1702 at 001 (emphasis added)).

Three days later, on December 25, 2007, Mr. Tatman echoed these same points in a cover
email to Messrs. McCullough, Jansen and Walton that transmitted a draft presentation of
McWane’s pricing strategy for Fittings, titled “Draft Presentation for 1Q 2008 DIWF LP
Review.ppt.” In that email, Mr. Tatman wrote:

Our past attempts to drive stable pricing haven’t been too
successful. However, our new leadership structure coupled with
China inflation out pacing domestic costs may provide a unique
opportunity for success provided our strategy and execution is
correct.

(CX 2327 at 001 (emphasis added)).

On or about January 6, 2008, Mr. Tatman outlined the specifics of his “concept” for
driving “stability and rational pricing” in the Fittings market in a presentation he drafted
and provided to Messrs. Walton and McCullough (the “Tatman Plan”). The presentation
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was intended to help McWane decide how to react to market conditions in the Fittings
market. (CX 1702; CX 0627; Tatman, Tr. 345-346; Tatman, Tr. 752 (“[E]verything we
do is very methodical and very well thought out.”)).

In the presentation, Mr. Tatman first reported on the current competitive environment,
including Sigma’s December 20, 2007 letter to customers postponing its list price
increase, noting that that letter had “bash[ed]” McWane for not following Sigma’s
announced list price increase; and Star’s announced list price increase and subsequent
postponement of that price increase’s effective date. (CX 0627 at 001; Tatman, Tr. 349-
350, 353).

Most importantly, the presentation specifically outlined the elements of Tatman Plan in a
slide titled, “Desired Message to the Market & Competitors”:

Desired Message to the Market & Competitors

1 Tyler/Union will be consistent and follow through with what we’ve
formalily communicated.

O T/U will encourage/drive both price stability and transparency.

D /U will adjust muitipiiers as required o remain competiiive within any
g L O T N ¥ I Y TR R SR PE

glvcll imiai l(!:l. alead. \L—UllblblElll Job r’llblllg wiil be metl with g!:‘l’leldl markei dbllUI’lb}

[ For 2008, we will support net price increases but will do so in stepped or
staged increments. A prerequisite for supporting the next increment of
price is reasonable stability and transparency at the prior level.

Due to their now mare desperate need for price, | believe that Sigma and
Star will mimic and verbally follow any program we publish. However the
keys to actual success are:

being censisient with what w
2. Sigma & Star's mgt pulling price authority away from front line sales and
customer service personnei to add discipiine to the process

3. Suppert from our major customers to abandon the current process of branches
calling multiple suppliers to auction for price. (We'll need face to face meetings)

4. The Big 3 not allowing 3™ tier suppliers like Seramnare to disrupt the process

Jalel 1 0

(CX 0627 at 004).

Under the Tatman Plan, McWane would communicate to “the Market & Competitors”
that McWane would “encourage” and “drive” “both price stability and transparency” in
the Fittings market. (CX 0627 at 004).

Under the Tatman Plan, McWane would communicate to “the Market & Competitors”
that McWane would support future Fittings price increases in “stepped or staged
increments,” but only if there was “reasonable stability and transparency at the prior
level.” (CX 0627 at 004; CX 2484 (Tatman, Dep. at 84-85); CX 0375 (draft letter to
customers stating that any subsequent price increases would only be announced if “the
increase can be supported by stable market conditions™)).
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The Tatman Plan also called for McWane to communicate to “the Market &
Competitors” that any consistent Project Pricing would be met with market-wide action
by McWane to lower multipliers for that area. (CX 0627 at 004 (“Consistent Job Pricing
will be met with general market actions.”)).

Mr. Tatman believed that Sigma and Star would verbally follow McWane’s program
because of their “desperate need for price increases.” (CX 0627 at 004 (“Due to their
now more desperate need for price, | believe that Sigma and Star will mimic and verbally
follow any program we publish.”); Tatman, Tr. 361-362).

However, Mr. Tatman noted that one of the “keys to [the] actual success” of his Plan
would be for Sigma and Star to centralize price authority away from their front line sales
representatives in order to “add discipline to the process.” (CX 0627 at 004; Tatman, Tr.
362, 1071 (“[T]he only way that’s going to work is if your competitors stop doing it.”)).

The Tatman Plan’s objective was to stabilize market pricing by compressing the variance
between published pricing and actual pricing, so as to achieve greater market pricing
transparency. (Tatman, Tr. 1072 (“Q. And did you try to hold pricing and stabilize
market pricing in 2008? A. We tried to compress the variance between where we were
published and where we were actually having to go. . .. [W]e’re trying to get visibility to
what’s going on out there because we can’t see it.”)).

At trial, Mr. Tatman initially explained that his presentation (CX 0627) was for a
brainstorming session between Mr. Tatman, Mr. Walton, and Mr. McCullough in order to
decide how McWane was going to react to the competitive situation. (Tatman, Tr. 354-
358).

Mr. Tatman attached to the presentation two draft letters to customers that would
communicate elements of the Tatman Plan. These letters explained the reason for the
price increase as:

We understand the need for this increase and that, in general,
higher price levels provide value to the industry. However, we
don’t believe the industry’s your [sic] best interests are served by
publishing increases that are not supported, leading to instability
and ultimately erosion of market level pricing.

and

While we acknowledge this increase is significantly lower than
what has been communicated by another supplier. We don’t
believe your best interests are served by publishing increases that
in turn are not supported, leading to instability and ultimately
erosion of market level pricing.

(CX 0627 at 006-007).
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McWane’s January 11, 2008 letter to customers was based on those drafts and was the
final result of Mr. Tatman’s “brainstorming session” with Messrs. McCullough and
Walton. (Tatman, Tr. 371; see also infra 1 935-938).

Mr. Tatman testified that he spoke with Mr. Rybacki “a couple of times” and he did not
know what they discussed. Tatman Tr. 364 (“I testified at deposition that 1’ve talked to
Mr. Rybacki two, three, a couple of times. | don’t know when and I don’t know what the
topics were.”). {

} (CX 1621-A at 113, in camera (Rybacki telephone
records); Tatman, Tr. 367-368; Rybacki, Tr. 3624-3626, in camera; supra { 739-742
(detailing telephone records)).

b. {
HCX
1621-A at 114, 115, in camera (Rybacki telephone records); Tatman, Tr. 369-370, in
camera; Rybacki, Tr. 3627-3628, in camera).

c. Mr. Tatman testified that he was unable to remember those calls, and that he did not
know what was discussed. (Tatman, Tr. 367-370 (“Q. But you don’t know what you
and Mr. Rybacki might have talked about on December 27? A. | don’t know if he
said, “Merry Christmas. Welcome to the rat race.” | have no clue.”)).

d. {
(Rybacki, Tr. 3627-3628, in camera {

} Rybacki, Tr. 1088-1089 {
}

7.1.2 McWane Centralized Its Pricing Authority in 2008

In January 2008, McWane centralized its Project Pricing approval authority. (Infra
11 925-929).

McWane centralized its pricing authority in January 2008 when it created a new pricing
coordinator position for Mr. Napoli, tasking him with gaining control over the
contentious and time-consuming process of negotiating Project Pricing with Distributors.
(RX-640 (Napoli, Dep. at 35-36, 46-48, 50)).
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McWane centralized pricing authority by requiring local sales agents to obtain approval
before offering job pricing to Distributors. (CX 2480 (Napoli, Dep. at 44-47) (sales
agents were instructed to run Project Pricing through Mr. Napoli); CX 2485 (Walton,
Dep. at 121-122)).

McWane executives were concerned that sales representatives with pricing authority
could produce “instability and lower prices in the market.” (CX 2485 (Walton, Dep. at
31-34) (explaining that he was a proponent of making pricing decisions at a centralized
location based on what he had observed through the “actions of the competition”); see
also CX 0111 at 002 (Walton expressing concern in 2009 that “overall pricing in the
market place will decline” if McWane were to return pricing authority to the sales field)).

By August 2009, after the price-fixing conspiracy had largely collapsed, Mr. McCullough
thought it was “imperative” to McWane’s success in the market that McWane give its
field sales representatives some latitude to adjust pricing. (CX 2353 at 002; CX 2485
(Walton, Dep. at 38-39)).

The change in policy to restore some limited authority to McWane’s sales force to offer
Project Pricing was based on a determination that pricing in the marketplace “was very
volatile,” and that McWane needed to restore that authority in order to “keep market
share.” (CX 2480 (Napoli, Dep. at 53-54, 59) (discussing need for sales force to obtain
appropriate verification, such as written proof of a competitor’s price, before offering
Project Pricing under new rule)).

7.2 In the First Quarter of 2008, Sigma, Star and McWane Agreed to Match
Prices and Cut Back Project Pricing

In the first quarter of 2008, Sigma, Star and McWane agreed to match prices and cut back
on Project Pricing. (Infra {1 931-1088).

7.2.1 McWane’s January 11, 2008 Letter Was an Invitation to Collude

McWane’s January 11, 2008 customer letter was an invitation to collude directed at
Sigma and Star, whereby McWane would agree to staged, industry-wide Fittings price
increases in exchange for Sigma’s and Star’s agreement to curtail Project Pricing. (Infra
11 932-949).

In a January 11, 2008 pricing letter ostensibly addressed to customers, McWane
announced that it was keeping its current list prices but would increase its blended
Fittings multipliers by 10 to 12 percent, and that it intended to stop Project Pricing by
selling products only off the newly published multipliers. (CX 1178). That letter read in
pertinent part as follows:

As per our prior letter of October 5, 2007, we will adjust pricing by
increasing multipliers while retaining our current List Price, LP-
5072. Letters stating the new region specific multipliers will be
mailed January 18, 2008. The increase will be 10% to 12% above
the current prevailing multiplier levels on Blended Fittings and
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Accessories and 3% to 5% on Domestic Fittings effective February
18, 2008.

To help our distribution customers better manage their Inventory
valuations and compete on a more level playing field, it is our
intention going forward to sell all products only off the newly
published multipliers. We will continue to monitor the competitive
environment and adjust regional multipliers as required to provide
you with competitive pricing.

All annual municipal bid contracts will be honored per the terms of
the contract. Jobs quoted prior to this announcement will be
honored through March 1, 2008, with acceptable documentation
provided to your local Tyler/Union sales representative.

If the current inflationary trends continue as forecasted, we
anticipate the need to announce another multiplier increase within
the next six months. However, we will only do so as conditions
require.

(CX 1178 (emphasis added); CX 2172 at 002; Tatman, Tr. 870).

The January 11, 2008 letter did not provide any actual new price multipliers; McWane
communicated those new multipliers, effective February 18, 2008, in price increase
letters to customers dated January 18, 2008. (E.g., CX 0896 at 001; Tatman, Tr. 411-412;
CX 1672 at 001; RX-608; CX 0035 at 001, 003).

The January 11, 2008 letter, even though ostensibly addressed to customers, was the
“Message to Competitors” envisioned by the Tatman Plan. (Tatman, Tr. 371 (January
11, 2008 letter was a result of Tatman’s “brainstorming session” with McCullough and
Walton for which he prepared the Tatman Plan); Tatman, Tr. 1066-1067 (describing
January 2008 letter as a “head fake” to competitors); CX 1178).

Mr. Tatman wrote the January 11, 2008 letter. (CX 2477 (Jansen, Dep. at 254-255);
Tatman, Tr. 384-385 (Tatman prepared drafts)).

Mr. Tatman prepared multiple drafts of the January 11, 2008 pricing letter, both as part of
the Tatman Plan and subsequently. Three of these drafts were attached to the Tatman
Plan. (CX 0627 at 006 (“Stronger Language” draft letter in Tatman Plan acknowledging
that higher price levels “provide value to the industry” but that “the industry’s . . . best
interests” are not served by increases “at levels that are not supported”); CX 0627 at 006
(alternate “Stronger Language” draft letter in Tatman Plan stating that although the
increase is “significantly lower than what has been communicated by another supplier,”
McWane does not “believe your best interests are served by publishing increases that in
turn are not supported, leading to instability and ultimately erosion of market level
pricing”); CX 0627 at 007 (“Softer Language” draft letter in Tatman Plan)).
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A subsequent draft, circulated by Mr. Tatman to Mr. McCullough and Mr. Walton on
January 8, 2008, contained language stating that McWane would only make future price
increases “if conditions require and the increase can be supported by stable market
conditions” and that “[i]t is not our intention to provide job pricing.” (CX 0375
(emphasis added)).

By using the phrase “it is our intention going forward to sell all products only off the
newly published multipliers,” McWane was announcing its intention not to offer Project
Pricing. (Tatman, Tr. 387-388 (“Q. McWane announced it was not its intention to offer
job pricing; isn’t that what you intended by this communication? A. | would say the way
that is written, the answer would be yes.”); see also CX 2172 at 001 (Tatman email to
HD Supply: “Distributors are ultimately better served with adherence to published
pricing as instability and the corresponding price erosion only reduces your profitability);
CX 0375 at 001 (draft of January 11, 2008 letter stating “It is not our intention to provide
job pricing.”); CX 2477 (Jansen, Dep. at 250) (testifying that this language meant that
McWane was going to try to reduce the amount of Project Pricing: “Q. Does that mean
that Tyler/Union was going to try to reduce the amount of job pricing? ... THE
WITNESS: Yes.”); CX 2538 (McCutcheon, IHT (Vol. 2) at 413-414) (a reasonable
interpretation of McWane’s letter by someone with experience in the industry would be
that McWane was saying , “I’m done job pricing, if | see my rivals job pricing, I’m going
to bring multipliers down in the areas where | observed job pricing.”)).

At trial, Mr. Tatman admitted that McWane’s statement in the January 11, 2008 letter
(CX 1178) that it intended to sell products “only off newly published multipliers” was
directed at competitors, not customers. (Tatman, Tr. 894-895, 1065-1067 (testifying that
it was a “head fake” directed at competitors, not customers)).

The 10% - 12% increase in multipliers was “significantly lower” than the approximately
25% average increase previously announced (and put on hold) by Sigma. (Tatman, Tr.
382-384; CX 2172 at 001 (Tatman writing to HD Supply that “[t]he % change is
significantly lower than the List Price change Sigma posted on their website which
appears to be in the range of ~25% on average”)).

Sigma understood McWane’s announcement of a 10%-12% increase over “prevailing
multipliers” (CX 1178) reflected an increase above then-current effective multipliers in
the marketplace, which were at that time lower than published multipliers. (Rybacki, Tr.
3518 (“Q. [W]hen you learned that McWane was increasing multipliers by 10 to 12
percent, what did you mean -- 10 to 12 percent above what? A. Above what multipliers
were in the marketplace. Q. Were the multipliers in the marketplace at the end of 2007
lower than the -- lower than they were actually published? A. Yes.”)).

The relatively modest size of McWane’s proposed price increase as compared to the
increase sought by Sigma reflected the strategy in the Tatman Plan that McWane would
only support price increases in “stepped or staged increments.” (CX 0627 at 004).

The relatively modest size of McWane’s proposed price increase also reflected
McWane’s intent to reduce the other suppliers’ ability and incentive to engage in Project
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Pricing by limiting the headroom between published prices and competitive prices. (CX
2327 (email from Walton to Tatman, stating, “I like your strategy of only giving them
half of what they want to try and prevent cheating and fire sales.”); Tatman, Tr. 349
(Sigma’s proposed larger price increase would have given Sigma and Star “more
headroom for discounting”); Tatman, Tr. 360-361 (aim of pricing plan was to “get better
visibility” and reduce competitors’ “wiggle room”); Tatman, Tr. 374-375 (Tatman
wanted to narrow the band between published price and competitive level to improve
visibility); Tatman, Tr. 882 (McWane moderated the amount of its price increase so as
not to “lose visibility on where the true competitive level was.”)).

McWane’s letter offered to “announce another multiplier increase within the next six
months,” but stated it would “only do so as conditions require.” The conditions required
for another increase included achieving greater pricing stability and transparency in the
Fittings market by curtailing Project Pricing. (CX 178; Tatman, Tr. 388-390 (price
stability and transparency was a McWane objective); CX 2484 (Tatman, Dep. at 94-96)
(discussing letter); CX 2484 (Tatman, Dep. at 97-98) (McWane’s letter was alerting the
market to the possibility of another price increase); CX 2477 (Jansen, Dep. at 250-251)
(Tyler/Union intended to reduce job pricing to bring stability, and would “like to go with
no job pricing.”); CX 2172 at 001 (Tatman emphasizing need for stability in an email
transmitting the January 11, 2008 letter to HD Supply); CX 2485 (Walton, Dep. 113-114
(“stability in pricing” means that the market has less Project Pricing)).

CX 1664 is a worksheet created by Mr. Tatman as part of his effort to establish actual
Fittings price multipliers in January 2008. (Tatman, Tr. 885). The multipliers Mr.
Tatman proposed in CX 1664 were used in the final multiplier map announced by
McWane on January 18, 2008, and CX 1664 contains Mr. Tatman’s analysis the financial
impact of those multiplier changes. (Tatman, Tr. 1054-1055; compare CX 1664 with CX
0035 at 003)).

In determining how to adjust multipliers in January 2008 and evaluating whether a
change was an effective increase or a decrease, Mr. Tatman compared the then-current
effective multiplier for each region (based on McWane invoice data from September 1,
2007 to December 1, 2007) with the proposed new multiplier. (Tatman, Tr. 1051-1052;
Tatman, Tr. 392-396; CX 1664 (“final regional multipliers” worksheet); see also CX
2479 (McCullough, Dep. at 187) (describing draft customer letter (CX 0375) as referring
to a planned price increase through the increase of multipliers)).

The non-Domestic Fittings multipliers announced in McWane’s January 18, 2008 pricing
letters were below the then-current effective prices in only eight states: New Hampshire,
New Jersey, Delaware, Maryland, Virginia, Arkansas, South Dakota, and Idaho.
(Tatman, Tr. 403-404; CX 1664 (“final regional multipliers” worksheet)).

The non-Domestic Fittings multipliers announced in McWane’s January 18, 2008 pricing
letters were above the then-current effective prices in at least 40 states or territories:
Connecticut (3.6% increase), New York (10.5% increase), Rhode Island (10.7%
increase), Massachusetts (20.8% increase), Vermont (19.2% increase), Pennsylvania
(8.8% increase), West Virginia (11.9% increase), Ohio (16% increase), Indiana (13.3%
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increase), Kentucky (3.7% increase), Alabama (7.4% increase), Georgia (15.3%
increase), North Carolina (7.7% increase), South Carolina (9.5% increase), Florida (5.5%
increase), Tennessee (2.7% increase), Mississippi (6.7% increase), Louisiana (3.0%
increase), Oklahoma (16.2% increase), Missouri (7.6% increase), Kansas (13.1%
increase), Nebraska (13.4% increase), Michigan (6.5% increase), Minnesota (6.1%
increase), North Dakota (11.9% increase), lowa (5% increase), lllinois (1-80 north)
(13.3% increase), Wisconsin (6.9% increase), Arizona (5.8% increase), New Mexico
(7.2% increase), Texas (8.2% increase), Utah (33.3% increase), Wyoming (9.9%
increase), Colorado (8.6% increase), Montana (8.6% increase), Washington (35.5%
increase), Oregon (31% increase), California (10.7% increase), Nevada (9.3% increase);
Puerto Rico (12.5% increase). (CX 1664 (“final regional multipliers” worksheet);
Tatman, Tr. 405-406 (walking through calculation for 35.5% increase in Washington)).

Overall, the non-Domestic Fittings multipliers announced in McWane’s January 18, 2008
pricing letters resulted in a weighted average price increase of approximately 8% over
then-current effective prices. (Tatman, Tr. 359-360, 392-393 (weighted average increase
was 8%); RX-409 at 0001 (Tatman January 18, 2008 email to McCullough reporting
8.1% increase); CX 1664 at 002 (“final regional multipliers” worksheet reflecting Mr.
Tatman’s detailed calculations to determine that the expected impact of the price changes
was a 8.13% price increase)).

7.2.2 Sigma Followed McWane’s New Fittings Price Multipliers and
Accepted McWane’s Invitation to Curtail Project Pricing

Sigma followed McWane’s new Fittings price multipliers and accepted McWane’s
invitation to curtail Project Pricing. (Infra {{ 951-970).

On or about Monday, January 14, 2008, Sigma and Star executives received copies of
McWane’s Friday, January 11, 2008 letter. (CX 0038; McCutcheon, Tr. 2505-2507
(testifying that he received McWane price letter from a customer); Rybacki, Tr. 3516-
3517, 3557-3558 (testifying that he received a copy of McWane’s January 11, 2008
letter); CX 1178; CX 1291; Minamyer, Tr. 3156).

{

(CX 1621-A at 117, in camera (Rybacki telephone records); supra 1 745-747 (detailing
telephone records); McCutcheon, Tr. 2475-2476, in camera {

).

On January 24, 2008, Mr. Pais communicated to Mr. Rybacki that McWane was upset
because of the “overcompetitiveness of the marketplace” and the “downward spiral of
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pricing in the marketplace.” (Rybacki, Tr. 1131-1132; CX 1145). Mr. Pais knew that the
downward spiral of prices had occurred through Project Pricing, not through decreases in
published list prices and multipliers. (Pais, Tr. 2078-2079 (discussing CX 1138 and
explaining that the price decline that occurred over the two years leading up to 2008 had
been in “actual multipliers,” not “published multipliers”)).

Sigma believed that it was important to eliminate Project Pricing, and to communicate
Sigma’s intent to do so to the marketplace. (CX 1138; Rybacki, Tr. 3545 (“Mr. Pais
always suggested that we . . . firm up or eliminate project pricing.”); Rybacki, Tr. 3545
(“[W]e wanted to do away with project pricing. . .. [W]e wanted to become more
consistent with our pricing approach that we always did.”)).

Sigma viewed Project Pricing as contrary to consistent and disciplined pricing, and was
trying to curtail Project Pricing throughout 2008. (Rybacki, Tr. 3523-3524, 3545 (Sigma
wanted to do away with Project Pricing)).

Ten days after receiving a copy of McWane’s January 11, 2008 letter announcing
McWane’s intent to stop Project Pricing, on January 24, 2008, Mr. Pais sent an email to
Sigma’s regional managers that they should minimize Project Pricing:

| HAVE URGED LARRY [Rybacki] TO INITIATE A NEW
COMMITTED AND SERIOUS EFFORT TO NORMALIZE ALL
PRICING FOR FITTINGS - AT SAME LEVELS - PW AS
WELL AS OTHER ORDERS, TO ELIMINATE THE
CONFUSION WE ARE CREATING WITH CUSTOMERS AND
COMPETITORS, LEADING TO LOWER OVERALL PRICING
LEVELS.

Though Tyler’s NEW multipliers are discouraging, this is both a
lesson and an opportunity [for] Sigma and Star to develop a
patient and disciplined Marketing approach and demonstrate to
[McWane] that we are capable of being part of a stable and
profitab[ility] conscious industry. This is the “leadership capital’
we created when we acquired PCI and reduced the supply base to
just 3 -- but, so far, we have NOT been astute enough to derive any
returns from this capital!

(CX 1145 at 001 (emphasis added); Rybacki, Tr. 1129, 1133-1134; Pais, Tr. 1920-1925).

Specifically, Mr. Pais was encouraging his sales force to “not giv[e] into too many
requests for discounts.” (Pais, Tr. 1922). Mr. Pais recognized that Sigma might not be
able to eliminate Project Pricing, but he wanted to minimize it. (Pais, Tr. 2139-2140
(“[W]e were not trying to eliminate special pricing, we were trying to minimize it. . ..”);
Pais, Tr. 1921 (“[E]liminating the practice is wishful thinking. | was just trying to have
them minimize it.”)).

Mr. Pais’s instruction to Mr. Rybacki applied to all segments of Sigma’s Fittings
business. (Pais, Tr. 2068 (*“I was trying to prevail on Larry to see how we can reduce the
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dispersion in the pricing that we just talked about or whether it is through plant work or
whether it is through more aggressive pricing to some customers, et cetera.”) (emphasis
added); see also CX 2528 (Pais, Dep. at 263-267) (Sigma sought to turn back the practice
of special pricing, which had spread into stocking orders from traditional plant work
segment); RX-687 (Pais, Dep. at 82-83) (“the distributors and everyone alike started
stocking less and they started showing these so-called lists, RFQs, request for quotation,
on anything and everything . ... So Il initiated to address the problem. We cannot
eliminate, of course entirely, let’s minimize it to say, that, look, you don’t have to have a
special pricing, you have the pricing already, use the same list price because it is the same
fitting.”)).

In the same January 24, 2008 email, Mr. Pais stated that:

It’s likely that Tyler did wish to make a definite effort to improve
the multiplier levels -- but, may have based their choices for the
NEW multipliers on the actual documented competitive pricing
that they are known to procure proof for, from the customers.
Unfortunately, the illogical pricing approach used by Star -- and
hence SIGMA -- for ‘Plant quotes’ with lower ‘special’ multipliers
may have biased [McWane’s] decisions in pegging the NEW
multipliers at where they are.

(CX 1145 at 001). Mr. Pais’s reference to the “illogical pricing approach used by Star”
refers to Star’s pricing as being “overly aggressive in the marketplace, and they had taken
project pricing or plant quotes to a new level of -- a new depressed level, and it was hard
to compete with.” (Rybacki, Tr. 1136-1137).

Mr. Pais wanted to convey to Sigma’s regional managers that Sigma’s practice of
offering Project Pricing was causing its competitors to hold down prices and was hurting
both Sigma and its competitors, and that Sigma should therefore minimize its use of
Project Pricing. (Pais, Tr. 1920-1921 (“So because we were indulging in this practice
which was not smart anymore, not relevant, we felt this was forcing our other competitors
to keep the price at a depressed level and hurting us and perhaps themselves, t00.”)).

Mr. Pais’s reference in his January 24, 2008 email to a “stable and profitab[ility]
conscious industry” referred to the stability of Fittings pricing, among other things. (CX
1145 at 001; Pais, Tr. 1924 (“as human beings, we all love stability in a lot of ways. . . .
And pricing is one, the volume that we get and the predictability of the business . . . we
would like to at least expect a certain amount of business from [customers] rather than
constantly trying to get every order, every day, every hour.”)).

Mr. Pais’s statement in his January 24, 2008 email that “we acquired PCI and reduced the
supply base to just 3” referred to Sigma’s acquisition of its former competitor PCI, which
had reduced the number of primary Fittings suppliers to Sigma, Star, and McWane. (CX
1145 at 001-002; Pais, Tr. 1924-1925).
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Mr. Rybacki understood that Mr. Pais was asking him and the Sigma sales team to pull
back on Project Pricing. (Rybacki, Tr. 1129; CX 2531 (Rybacki, Dep. at 227-228) (Mr.
Pais’s January 24, 2008 email (CX 1145) reflects a request by Mr. Pais for Sigma to pull
back on Project Pricing); see also CX 2531 (Rybacki, Dep. at 224-225) (Sigma sought to
reduce the incidence of Project Pricing in 2008 by “hold[ing] the ground” and “hold[ing]
it to list and multiplier™)).

Mr. Rybacki further testified that Mr. Pais’s reason for pulling back on Project Pricing
was that it was “upsetting the gorilla in the room,” McWane:

Because Star’s pricing was ruining the market; and as a result, it
was upsetting the gorilla in the room, which was [McWane],
because they’re the biggest, McWane’s the biggest, and it was
obviously hurting us as well; and that’s the reason why [] he
wanted us to normalize or try to standardize on the list and
multiplier to create some kind of stability.

(CX 2531 (Rybacki, Dep. at 229)).

On or about January 29, 2008, Sigma issued a letter to its customers that rescinded its
previously announced new Fittings list price and followed McWane’s multiplier increase,
effective February 25, 2008. (CX 1189 at 002; Rybacki, Tr. 1125-1127, 3518-3519; CX
2531 (Rybacki, Dep. at 220) (“Q. So ultimately in January of 2008 . . . you retracted the
list price increase and went out with some multiplier increases? A. Correct.”)).

Sigma’s January 29, 2008 letter stated that Sigma would “follow suit” and copy
McWane’s new published prices that would be effective February 25, 2008, except where
the new multiplier would be below Sigma’s current pricing. The letter noted that “every
manufacturer in the Waterworks Industry needs [a price increase],” and that “[w]e
apologize for the confusion and lack of discipline our segment of the Industry has shown
as we at SIGMA Corporation are committed to make this a more profitable business for
all.” The letter also stated that “[i]t is our intent to raise prices in 2008.” The full text of
the letter read as follows:

Dear Valued Customers,

As you are all aware, SIGMA Corporation was intending to put out
a new list price sheet on January 2, 2008 which showed a
significant increase in all our products due to the increased cost of
raw materials, freight, personnel, etc. When one of our competitors
chose not to have a list price increase but rather a multiplier
increase, we decided to follow suit and on February 25 your new
multipliers will be in effect for almost every territory. The key
word is “almost” as a few of territory multipliers are below what
you currently receive from us and some are in fact well below.

It is our intent to raise prices in 2008, not because we arbitrarily
feel like raising them but because every manufacturer in the
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Waterworks Industry that has Iron products needs one.
Manufacturing needs a price increase, distribution needs a price
increase, and with product links such as Ductile Iron Pipe and
Valve & Hydrants you’ve already witnessed significant charges.

We think it’s unwise and irresponsible to lower multipliers and
devalue your inventory, so your Regional Managers will send you.
new multipliers in the next few days as long as they exceed your
current ones. We apologize for the confusion and lack of discipline
our segment of the Industry has shown as we at SIGMA
Corporation are committed to make this a more profitable business
for all. Thanks for your support and understanding and we wish
you success throughout 2008 and beyond.

(CX'1189 at 002; Rybacki, Tr. 1126-1127, 3518-3519).

Sigma’s January 29, 2008 letter to its customers was a commitment to curtail Project
Pricing and to adhere to published pricing levels. In apologizing for Sigma’s “lack of
discipline,” Mr. Rybacki was referring to Sigma’s lack of consistency in setting selling
prices, and failure to stick to published prices. (Rybacki, Tr. 3520). By sending the
letter, Sigma was committing to become more consistent in pricing, including by keeping
prices at the published multipliers. (Rybacki, Tr. 3520-3522).

On or about February 1, 2008, Sigma issued letters to its customers announcing new
region-specific multipliers, effective February 18, 2008, pursuant to its January 29, 2008
letter. The letters noted that “All municipal bids will be honored through the length of
the contract,” and that “[jJobs quoted prior to this announcement will be honored through
March 1, 2008.” (CX 0848 at 002; Minamyer, Tr. 3196).

Sigma communicated to its customers its desire to clean up Project Pricing in 2008.
(Rybacki, Tr. 3546).

On April 26, 2008, Sigma’s regional managers asked Mr. Rybacki for an update on
implementation of the multiplier increase and guidance on Project Pricing in light of the
response from competition to Sigma’s curtailment of Project Pricing. (CX 1127 at 002
(proposed agenda items for Sigma regional manager meeting included “Fittings
Multiplier & Pricing Strategy - How is implementation of multiplier map progressing?
Do we refrain from job pricing? Is competition responding?”)).

7.2.3 Star Followed McWane’s New Fittings Price Multipliers and
Accepted McWane’s Invitation to Curtail Project Pricing

Star followed McWane’s January 2008 Fittings price multipliers and accepted McWane’s
invitation to curtail Project Pricing. (Infra § 972-1021).
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7.2.3.1 Star Instructed Its Sales Force to Curtail Project Pricing

Star instructed its sales force to curtail Project Pricing in response to McWane’s January
2008 invitation to collude. (Infra 1 973-990).

Star anticipated that McWane would implement the price increase McWane announced
on January 22, 2008, and Star planned to match the increase. (CX 0752; Minamyer, Tr.
3242-3243).

Mr. McCutcheon of Star understood that McWane’s January 11, 2008 letter (CX 1178)
announced McWane’s intention to stop Project Pricing, and he forwarded it to his
regional managers so that the Star sales force would have an understanding of what Star’s
competitors were doing. (CX 2539 (McCutcheon, Dep. at 154); CX 2538 (McCutcheon,
IHT (Vol. 2) at 439)).

Mr. Minamyer considered McWane’s January 11, 2008 letter (CX 1178) as a possible
communication to Sigma and Star to notify them that McWane intended to end Project
Pricing. (CX 2525 (Minamyer, IHT at 71, 76)). At his investigational hearing, Mr.
Minamyer testified that he considered whether Mr. Jansen’s January 11, 2008, letter was
a signal to Star when he received it. (CX 2525 (Minamyer, IHT at 77)). However, at his
later deposition, Mr. Minamyer changed his testimony and testified that he did not
consider Mr. Jansen’s January 11, 2008, letter as a possible signal to Star. (CX 2526
(Minamyer, Dep. at 130) (admitting that he was changing the testimony he gave at his
investigational hearing)).

Before Star was willing to pull back or stop Project Pricing, it wanted some
understanding that Sigma and McWane would not undercut Star with Project Pricing of
their own. (CX 2526 (Minamyer, Dep. at 119-120)). McWane’s letter gave Star that
assurance, and Star proceeded to curtail Project Pricing. (CX 2526 (Minamyer, Dep. at
120) (*And that was your plan in 2008 when you announced to your sales force that you
were going to stop project pricing; correct? A. That we were going to try to stop project
pricing. Q. And you did that with some understanding that Sigma and McWane would
also be stopping project pricing . . . is that true? A. We were hoping they would.”)
(objection omitted)).

In a January 22, 2008 email, Mr. Minamyer instructed Star’s division managers to curtail
Project Pricing, stating that “[o]ur goal is to take a price increase and to stop project
pricing.” (CX 0752 at 001; McCutcheon, Tr. 2388-2389; Minamyer, Tr. 3160 (e-mail
was a plan to react to information from McWane)).

Mr. Minamyer also announced to his division managers that Star, like McWane, would
honor existing Project Pricing to its customers through March 1, 2008. (CX 0752 at 001,
CX 0848; CX 2526 (Minamyer, Dep. at 148); Minamyer, Tr. 3168-3169).

Mr. Minamyer’s January 22, 2008 email informed Star’s division managers that he would
require written proof of a competitor’s lower price before he would approve a Project
Price request. (CX 0752 at 001 (“We will not be project pricing unless we see firm
documentation that there is a project price or a buy plan that is off the state multiplier.”);
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CX 2526 (Minamyer, Dep. at 147); Minamyer, Tr. 3168; see also CX 0815 (Minamyer
February 23, 2008 email reiterating that documentation of competition prices would be
required for Project Pricing approval)).

Mr. Minamyer’s January 22, 2008 email was intended to stabilize Fittings prices, because
“this is what is best for the industry and that we need to be part of the effort to help our
industry. We will not be damaging the industry due to lack of discipline.” (CX 0752 at
001; Minamyer, Tr. at 3170 (“Q. So was this plan an effort to stabilize prices? A. It was
to stabilize our pricing. Q. To stabilize Star’s pricing? A. Yes. Q. And where you say --
where you refer to a lack of discipline, is that a reference to pricing discipline? A. Yes,
sir. Q. And is controlling project pricing a form of project -- pricing discipline? A. Yes,
sir.”)).

Mr. Minamyer’s intent in sending his January 22, 2008 email to Star’s division managers
was to minimize Project Pricing by Star’s sales force. (CX 0752 at 001; McCutcheon, Tr.
2390 (Mr. McCutcheon understood Mr. Minamyer’s intent was to minimize Project
Pricing by Star’s sales force); CX 2538 (McCutcheon, IHT (Vol. 2) at 425) (the email
“looks to me like it is Matt [Minamyer]’s attempt to minimize project pricing”)).

Mr. Minamyer’s January 22, 2008 email to Star’s division managers instructing them to
curtail Project Pricing was prompted by the statement in McWane’s January 11, 2008
letter that “it is our intention going forward to sell all products only off the newly
published multipliers.” (CX 1178; CX 0752 at 001; CX 2538 (McCutcheon, IHT (Vol.
2) at 425) (“[M]y guess is that this thought came from reading McWane’s letter.”)).

On or about January 23, 2008, Mr. Minamyer repeated his instruction in an email to
Star’s division managers and territory managers, including Mr. Leider and Mr. Berry, and
instructed them “to make sure they are telling their customers that . . . we can no longer
project price.” (CX 0034 at 002; McCutcheon, Tr. 2399).

Mr. Berry, a Star division manager, received a copy of Mr. Minamyer’s January 22 and
23, 2008, emails instructing Star’s division managers that “Our goal is to take a price
increase and to stop project pricing,” and forwarded them to his territory managers,
instructing them to “Know these procedures.” (RX-691 (Berry, Dep. at 49, 105); RX-027
at 0001-0003).

As of June 19, 2008, Mr. Minamyer reiterated his instruction to Star’s division and
territory managers that “we can no longer project price.” (CX 2254 at 001, 003
(Minamyer email to Star’s sales force to prepare sales force for another round of price
increases)).

Mr. Minamyer believed that all of the Fittings competitors would have to eliminate
Project Pricing in order for the industry to stabilize Fittings prices. (Minamyer, Tr. 3174,
CX 2526 (Minamyer, Dep. at 141-142).

Mr. McCutcheon and Mr. Minamyer were the Star managers with authority to establish

Star’s new policy regarding Project Pricing. Mr. Minamyer testified that he believed that
Mr. McCutcheon, and not himself, set the new policy to curtail Project Pricing.
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(Minamyer, Tr. 3166-3167; CX 2525 (Minamyer, IHT at 143-144) (Mr. Minamyer
believes the idea came from Mr. McCutcheon)).

Mr. McCutcheon, however, denied that he ever instructed Mr. Minamyer to stop Project
Pricing, (CX 2539 (McCutcheon, Dep. at 152)), or that he ever told Mr. Minamyer to tell
Star’s sales force to stop Project Pricing. (CX 2539 (McCutcheon, Dep. at 152); CX
2538 (McCutcheon, IHT (Vol. 2) at 425-426) (that there was “no way” that Mr.
McCutcheon would have told Mr. Minamyer to “stop project pricing,” and that he didn’t
“know what Matt was thinking, but it did not come from me.”)).

Regardless of whose idea it was to adopt a strategy of curtailing Project Pricing, it is
undisputed that Mr. McCutcheon took no action to countermand Mr. Minamyer’s clear
instructions to curtail Project Pricing in emails to Star’s sales force on January 22, 2008,
January 23, 2008, and June 20, 2008. (CX 0752 at 001 (January 22, 2008 email copied to
Mr. McCutcheon); CX 0034 at 001 (January 23, 2008 email copied to Mr. McCutcheon);
CX 2254 at 001 (June 19, 2008 email copied to McCutcheon)).

In November 2008, Star finally reinstated its practice of aggressively Project Pricing.
(CX 0831 (email from Minamyer instructing district managers, “We will take every order
we can after exhausting all avenues to document the competitors pricing . . . . [W]e will
no longer tolerate the competition being irresponsible in the market and being undersold
as a result.”)).

7.23.2 Star Centralized Its Pricing Authority

Star centralized its pricing authority in response to McWane’s January 2008 invitation to
collude. (Infra 1 992-996).

Prior to McWane’s January 11, 2008 price increase announcement, Star’s national sales
manager, Mr. Minamyer, had delegated authority for Project Pricing to his division
managers. Starting in January 2008, Mr. McCutcheon asked Mr. Minamyer to be
personally involved in the approval of Project Pricing. (McCutcheon, Tr. 2393-2394
(stating that it “was really my idea to have him more involved”); McCutcheon, Tr. 2512
(McCutcheon was pressuring Minamyer “to be more involved with special pricing and to
be more diligent in the special pricing process”); CX 2539 (McCutcheon, Dep. at 152) (“I
told him that he needed to personally get involved.”); CX 0752 at 001).

Star centralized pricing authority with Mr. Minamyer, and limited the discretion of its
sales force to offer discounts through Project Pricing. In his January 22, 2008 email to
Star’s division managers instructing them to curtail Project Pricing, Mr. Minamyer stated
that “All project pricing has to go through me . ... This is an effort to do the right thing
for the industry.” (CX 0752 at 001; McCutcheon, Tr. 2393-2394). This announcement
made Mr. Minamyer the central authority for approving Star’s Project Pricing. (CX 0752
at 001; Minamyer, Tr. 3167-3168).

In a follow up email the next day, January 23, 2008, Mr. Minamyer reiterated the
procedure for project pricing: “Any [multiplier] that the [division manager] wants to be
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lower than the state [multiplier] has to be done with a pink and approved by Matt.” (CX
0034 at 001; McCutcheon, Tr. 2398; Minamyer, Tr. 3177).

Mr. Minamyer’s approval was also required to extend any prior pricing arrangements
past the March 1, 2008 expiration date for old pricing that McWane had announced. (CX
0034 at 002 (“The DM’s will prepare their customers to take this material by March 1st
or the pricing will expire. Any exceptions have to go through Matt.”); McCutcheon, Tr.
2398; CX 1178 (McWane January 11, 2008 letter stating that “[j]Jobs quoted prior to this
announcement will be honored through March 1, 2008™)).

In an April 29, 2008 presentation to McWane’s General Manager’s Meeting covering the
first four months of 2008, Mr. Tatman reported that Star and Sigma removed pricing
authority from direct sales personnel. (CX 2047 at 020).

7.2.33 Star Announced to Its Customers That It Would Match
McWane’s Multiplier Increase and Curtail Project Pricing

Star announced to its customers that it would match McWane’s January 2008 announced
multiplier increase and curtail Project Pricing. (Infra {1 998-1008).

On January 29, 2008, Mr. Minamyer forwarded to Star’s division managers a copy of
McWane’s new national blended Fittings multiplier map, effective February 18, 2008.
Star’s pricing model was to match McWane’s multipliers. (CX 0035 at 001, 003;
Minamyer, Tr. 3184-3185).

Beginning January 31, 2008, Star informed its major customers that it would be matching
McWane’s announced Fittings multiplier increases effective February 18, 2008, and that
it would not offer Project Pricing. (E.g., CX 1566 at 001 (January 31, 2008 email to HD
Supply); CX 2300 at 001 (February 2, 2008 email to TDG); see also CX 2537
(McCutcheon, IHT (Vol. 1) at 56) (HD Supply is Star’s largest customer)).

In a January 31, 2008 email regarding Fittings pricing to Mr. Hixon and Mr. Taylor, two
regional managers for HD Supply, Star division manager Mr. Leider forwarded a copy of
McWane’s new multiplier maps and stated that Star would be “raising or matching all
fitting numbers to match Tyler effective Feb 18th,” and that there would be “NO
UTILITY PROJECT PRICING NATION WIDE.” (CX 1566 at 001 (emphasis added);
McCutcheon, Tr. 2409-2410; Minamyer, Tr. 3184-3185).

Mr. Leider’s January 31, 2008 email to HD Supply was consistent with Mr. Minamyer’s
instruction to the sales force that Star should tell customers that it would no longer offer
Project Pricing. (CX 1566 at 001; CX 2525; Minamyer, Tr. 3186-3187 (Leider email
was consistent with Minamyer instructions)).

On February 2, 2008, Mr. Minamyer sent an email to Rick Fairbanks, the administrative
head of the TDG Distributor group, informing TDG and its member Distributors that, as
part of its effort to create an “even playing field on up front pricing with our competitors”
and “bring stability to the fitting market,” Star would be eliminating Project Pricing as of
March 1, 2008:
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Our plan is to adjust multipliers to be on an even playing field on
up front pricing with our competitors. We will adjust various
multipliers across the country to be effective on 2-18-08, ship all
existing special projects before March 1st, and have no more
project pricing after March 1st. ... We are working extremely
hard to bring stability to the fitting market.”

(CX 2300 at 001 (emphasis added); Minamyer, Tr. 3188-3191; McCutcheon, Tr. 2400;
CX 2539 (McCutcheon, Dep. at 162); CX 2526 (Minamyer, Dep. at 154-156)).

“Up-front pricing” in Mr. Minamyer’s February 2, 2008 email referred to the standard list
price as adjusted by the published multiplier. (Minamyer, Tr. 3190).

When Mr. Minamyer wrote in his February 2, 2008 email that Star was “working
extremely hard to bring stability to the fitting market,” he was referring to price stability.
(Minamyer, Tr. 3192-3193).

As they had with HD Supply and TDG, Mr. Minamyer and his sales team communicated
the message that Star would no longer offer Project Pricing after March 1, 2008 to all of
Star’s customers. (Minamyer, Tr. 3193; CX 2526 (Minamyer, Dep. at 156)).

Star wanted everybody, including McWane and Sigma, to know that Star was increasing
its multipliers and curtailing Project Pricing. (CX 2526 (Minamyer, Dep. at 168-169)).
Star understood that curtailing Project Pricing to bring pricing stability to the Fittings
market would work only if McWane also curtailed Project Pricing; if McWane did not
stop Project Pricing, Star would have to “follow [McWane’s] price down.” (CX 2526
(Minamyer, Dep. at 168)).

An exception to Star’s policy curtailing Project Pricing as of March 1, 2008 was any
municipal contract, which Star had previously indicated it would honor for a period after
March 1, 2008. (CX 2300; Minamyer, Tr. 3191). Municipal contracts (whereby Star
would commit to a certain Fittings price to a Distributor for use with a certain
municipality) were typically one to three years long. For these contracts, Star used
special pricing request forms (“pinks™) to ensure that its internal billing system tracked
the appropriate price for the term of that contract. (Minamyer, Tr. 3191).

On February 6, 2008, Star issued letters to its customers specifying the multiplier
increases that it would implement to match McWane’s multiplier increases, effective
February 18, 2008. (CX 2336 at 001; CX 0893 at 001; Minamyer, Tr. 3193-3195;
McCutcheon, Tr. 2408 (Star’s price announcement in January 2008 matched the prices
reflected on McWane’s February 18, 2008 multiplier pricing map, as was circulated to
Star’s division managers on January 29, 2008 by Mr. Minamyer)). (CX 0035 at 001,
003).
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7.2.34 Star Curtailed Its Project Pricing and Sought to Ensure That
McWane Noticed

Star curtailed its Project Pricing, and sought to ensure that McWane noticed that
curtailment. (Infra 1 1010-1014).

At Mr. Minamyer’s request, Ms. Garey prepared an internal report showing those
projects where Star had extended Project Pricing to its customers, and conveyed that
information to Mr. Minamyer in January 2008. (CX 0034 at 002; CX 0847 at 001,
Minamyer, Tr. 3178-3180).

Mr. Minamyer informed Star’s sales force that they should use Ms. Garey’s January 2008
report to identify which of their customers had previously been offered Project Prices, tell
those customers that Star could no longer offer Project Pricing after March 1, 2008, and
request that the customers accept shipment by March 1, 2008 for all Fittings for which
they had been previously offered Project Prices. (CX 0847 at 001; CX 0034 at 002;
Minamyer, Tr. 3179-3180).

Mr. Minamyer wanted customers to accept shipment of Project Priced products by March
1, 2008, so that McWane could “figure it out” that Star had accepted McWane’s
invitation to curtail Project Pricing. (CX 0847 at 001; Minamyer, Tr. 3180-3181).

Specifically, in a January 23, 2008 email to Star’s division managers, Mr. Minamyer
instructed his sales force to “get creative” to get the customers to take material that was
subject to preexisting Project Pricing before March 1, 2008, the date through which
McWane was honoring prior Project Pricing (CX 1178). Mr. Minamyer wrote, “I know
this will be difficult but it is important that we all work together to get it done as if they
linger, Tyler won’t be able to figure it out and think we didn’t take the increase.” (CX
0847 at 001; Minamyer, Tr. 3180-3181).

Throughout 2008 and up until at least November 2008, Star was more disciplined about
offering Project Pricing and required documentation of competitors offering Project
Pricing before offering their own Project Prices. (CX 2526 (Minamyer, Dep. at 157,
174)).

7.2.35 Star Monitored McWane’s and Sigma’s Compliance with the
Commitment to Curtail Project Pricing

Star monitored McWane’s and Sigma’s compliance with their commitment to curtail
Project Pricing (Infra 1 1016-1021).

From January 2008 through November 2008, Mr. Minamyer insisted on documentation
that McWane or Sigma had offered a discount before he would approve Project Pricing
by Star. (CX 2526 (Minamyer, Dep. at 157)). Mr. Minamyer reminded Star’s sales force
“on more than one occasion” that he wanted documentation that McWane or Sigma had
offered Project Pricing to a Distributor before he would approve Project Pricing by Star.
(CX 2526 (Minamyer, Dep. at 157)). Whenever a Distributor told Star that either
McWane or Star had offered Project Pricing, Star representatives were instructed to ask
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the Distributor for written documentation of the offer by McWane or Sigma. (CX 2526
(Minamyer, Dep. at 175)).

Mr. Minamyer requested reports from his sales personnel who monitored whether Sigma
and McWane were also curtailing Project Pricing. (CX 0856 at 001 (Minamyer writing
to his division managers on March 11, 2008: “Due last Friday were any issues we had
with Sigma on how they are handling the Mult increases.”); Minamyer, Tr. 3197-3199
(discussing CX 0856); see also CX 0525 (Minamyer writing to his division managers on
May 6, 2008: “We have to keep our focus on the pricing and continue to be diligent. |
see it getting a little looser and am concerned that we won’t hold this increase. Don’t let
our competitors practices force us to fail. One competitor is being pretty strong and one
IS being pretty weak on pricing. Continue to have the talks with your customers at the
highest level to try to hold pricing. All Mfg’s are taking increases so it is not an
unfamiliar conversation to them.”); McCutcheon, Tr. 2546-2547 (discussing CX 0525)).

In response to Mr. Minamyer’s March 11, 2008 email asking for any reports on any
issues with Sigma “handling the Mult increases,” Star’s Southwestern division manager,
Shaun Smith, responded on March 11, 2008 that “It seems as though they have been
pretty discipline[d] in my Division” and “everyone seems to be playing fair.” (CX 0856
at 001). By “playing fair,” Mr. Smith meant “pricing per their published multiplier
letters.” (Minamyer, Tr. 3199°).

Another of Star’s division managers, Ramon Prado, reported to Mr. Minamyer on March
6, 2008 that as of the week ending February 29, 2008, “it doesn’t appear that Sigma or
Tyler is cheating on the new fitting multipliers.” In other words, Mr. Prado did not
believe that Sigma and McWane were offering Project Pricing lower than their published
multipliers. (CX 1692 at 002; Minamyer, Tr. 3199-3201° (“Q. And if -- would you
understand that if they priced below their published letter, that would be cheating? A.
That’s what we called it. Yes.”); CX 2526 (Minamyer, Dep. at 201-202) (“Q. And what
he was telling you here is that they were adhering to the published multipliers? A. 1
believe that is what he meant. Q. They weren’t cheating by undercutting them? A. It’s
still early, but it doesn’t appear that they are. Right.”)).

In response to an April 18, 2008 sales activity report, Shaun Smith, a Star division
manager, instructed his territory managers to offer Project Pricing only if they could
confirm competitor “cheating.” “You know the gig, ask them why? If they give you

> The cited trial testimony regarding the out of court statement of Mr. Smith is a business report
from Mr. Smith to his superior and is cited as evidence that Mr. Minamyer received that report
and of how he interpreted the report, and not to prove the truth of the matter asserted in the
report. (See Minamyer, Tr. 3198-3199).

® The cited trial testimony regarding Mr. Prado’s out of court statement to his supervisor Mr.
Minamyer that Sigma and McWane did not appear to be cheating is cited as evidence that Mr.
Prado made such a report, and not to prove the truth of the matter asserted in the report. (See
Minamyer, Tr. 3200-3201).

145



1021.

1022.

1023.

1024.

1025.

1026.

PUBLIC RECORD

proof the other guys are cheating, then we will match!” (CX 1696 at 001). This reflected
Star’s new policy of Project Pricing only if there was “proof that the other guy was
cheating.” (Minamyer, Tr. 3203-3204).

On June 30, 2008, Mr. Prado reported to Mr. Minamyer that as of the week ending June
27, 2008, he had “[c]onfirmed that Sigma has been cheating in Florida with fitting
multipliers,” and was also “pretty certain that Tyler is doing the same.” (CX 1693 at 001,
002; Minamyer, Tr. 3218-3219 (confirming that “cheating” referred to “offering prices
below their published list times multiplier”)).

7.2.4 The Suppliers’ Centralization of Pricing Authority and Curtailment
of Project Pricing Was an Abrupt Change from Historical Business
Practices

Sigma’s, Star’s, and McWane’s centralization of pricing authority and curtailment of
Project Pricing represented an abrupt change from their historical business practices.
(Infra 1 1023-1028).

Prior to 2008, Star had always used Project Pricing in selling Fittings. (CX 2539
(McCutcheon, Dep. at 164) (“Being number three, we have to give a value to the
customer; and we have chosen for that value to be price. And we have always project
priced.”)).

Traditionally, prior to 2008, Star had not used Project Pricing to meet competition in only
isolated instances, but instead Project Pricing was central to its overall business strategy
in the Fittings Market. (McCutcheon, Tr. 2387 (Project Pricing was “a significant part of
Star’s competitive strategy™)).

In light of its past practices and its position in the industry as the smallest supplier, Star’s
own executives viewed its decision to stop project pricing as “unusual” and “bizarre.”
(CX 2539 (McCutcheon, Dep. at 153-155) (“unusual’); CX 2538 (McCutcheon, IHT
(Vol. 2) at 452) (“bizarre); CX 2536 (Leider, Dep. at 75) (not recalling any instance in
the four years he had previously been with Star that he had been instructed that Star’s
goal was “to stop project pricing”); see also infra 1 1062, 1063).

As Star’s national sales manager from 2004 to June 2009, Mr. Minamyer generally did
not exercise the authority to approve Project Pricing. (RX-684 (Minamyer, IHT (Vol. 2)
at 107). Instead, Mr. Minamyer generally delegated that authority to Star’s division
managers or territory mangers throughout his tenure. (CX 2538 (McCutcheon IHT (Vol.
2) at 373-374 (After Mr. Minamyer resigned in June of 2009, “I took over his spot, [and]
| started changing the — | started tightening up on the approval process.”)). Mr.
Minamyer delegated the authority to approve Project Pricing to the division managers
and territory managers because he had “faith” that they could decide when it was
necessary for Star to offer Project Pricing to get the business. (RX-684 (Minamyer, IHT
at 29 (“It would more or less be faith in the people working for me that they could make
the correct judgment.”™)).
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At Sigma, Project Pricing had grown in 2007, including non-plant work Fittings jobs.
Beginning in January, 2008, Sigma changed course and sought to end that practice when
Mr. Pais set off “A NEW COMMITTED AND SERIOUS EFFORT TO NORMALIZE
ALL PRICING FOR FITTINGS.” (CX 1145 at 001 (emphasis in original); Rybacki, Tr.
1129, 1133-1134; CX 2528 (Pais, Dep. at 263-267) (Sigma sought to turn back the
practice of special pricing, which had spread into stocking orders from traditional plant
work segment); RX-687 (Pais, Dep. 82-83) (“[T]he distributors and everyone alike
started stocking less and they started showing these so-called lists, RFQs, request for
guotation, on anything and everything . ... So | initiated to address the problem. We
cannot eliminate, of course entirely, let’s minimize it to say, that, look, you don’t have to
have a special pricing, you have the pricing already, use the same list price because it is
the same fitting.”); see also CX 1439 at 002 (“We also need to review our [Plant Work]
quotations to check and reverse any deep erosion in NET pricing, even as we use
multipliers to do so! McWane does NOT have a PW activity and doesn’t understand why
and how we can give a lower ‘special job’ price!”); Pais, Tr. 1920-1925 (“eliminating
[Project Pricing] is wishful thinking. 1 was just trying to have them minimize it.”)).

For McWane as well, centralization of pricing authority and curtailment of project
pricing was a change. Fittings suppliers, including McWane, had always project priced.
CX 2485 (Walton, Dep. at 114) (“[T]here was job pricing somewhere in the country all
the time.”); CX 2483 (Tatman, IHT at 39) (project pricing increasing over the last few
years); Jansen, Dep. 61-62 (since late 2006 , when Distributors began buying smaller
numbers of Fittings for their inventory, project pricing had increased). Before McWane’s
2008 centralization of pricing authority, McWane’s sales representatives had authority to
offer Project Pricing up to a couple of percentage points. After January 2008, the sales
representatives had to obtain approval from Mr. Napoli, McWane’s new pricing
coordinator, before offering Project Pricing to customers. (CX2480 (Napoli, Dep. at 46-
48, 50); see also supra 8§ 7.1.2, 7.2.1).

7.25 McWane, Sigma, and Star Directly Communicated with Each Other
to Implement the Agreement, and Complained When They Perceived
“Cheating”

McWane, Sigma, and Star communicated directly with each other to implement the
agreement, and complained when they perceived each other cheating. (Infra §{ 1030-
1040; see also infra 1 1439-1450; supra { 943).

{

} (See supra 11 884, 894, 895, 922, 952; infra
11 1033, 1034, 1040, 1088; supra § 6.4.1.3 (listing phone calls)).

On March 5, 2008, Jim Stohr, Sigma’s branch manager for the southwest region,
complained to his supervisor, Sigma’s southwest regional manager Al Richardson, about
an incident of Project Pricing by a “rogue” McWane salesman, and asked for assistance
from his superiors:
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We have 2 reliable sources in Arkansas with 2 separate HD
locations telling us that Shane Dubose with Tyler is giving them a
.23 multiplier. . .. The customer in AR even confirmed that our
price and Star was the same. We have refused to match pricing at
this time but need your assistance to see if we can get this ceased
or should we lower ourselves to the rogue Tyler salesman’s tactics.
This is a market that should actually be .30 but Tyler has it set at
.27 but are obviously not living up to that.

Please give us your thoughts. Can Larry [Rybacki] make a call
and see if this can be stopped.

(CX 1726 at 001 (emphasis added)). Mr. Richardson forwarded Jim Stohr’s March 5,
2008 email (CX 1726) at 6:21 a.m. on March 6, 2008 to Mr. Rybacki and the Sigma
RM6 email group, copying Mr. Pais and Mr. Bhattacharji. (CX 1726 at 001). Mr.
Rybacki testified that he does not recall this email, and that he gets many emails like this
from the sales force. (Rybacki, Tr. 3528-3529).

A Sigma regional manager responded to Mr. Richardson’s email, writing that “Jim
should not write that last sentence!” (CX 1726 at 001 (referring to Mr. Stohr’s question
of whether Larry Rybacki can call McWane to stop the Project Pricing)).

{
} (CX 1621-A at 107, in camera (Rybacki telephone
records); supra § 751 (detailing telephone records); Rybacki, Tr. 3633, in camera).

{

}(CX 1621-A at 096,
in camera (Rybacki telephone records); supra § 752 (detailing telephone records);
Rybacki, Tr. 3634, in camera).

On March 8, 2008, Mr. Tatman complained to Mr. Rona of Sigma that Project Pricing
was compromising the new Fittings prices. Mr. Tatman made his complaint about
Fittings prices in the course of a conversation on a separate topic — regarding McWane’s
offer to sell private label Fittings and glands to Sigma. Mr. Rona relayed Mr. Tatman’s
message to Mr. Pais: “[Mr. Tatman] said he hears that some of the new prices in the
market are being compromised with deals. He hopes the market will improve and hopes
[we] do our part.” (CX 1124 at 002; Rona, Tr. 1609-1613; CX 2530 (Rona, Dep. at 137);
see also infra 88 7.8.1, 7.8.2 (describing subsequent instances of competitors monitoring
each other and complaining about cheating)). Mr. Tatman testified that he has no
recollection of such a conversation. CX 2484 (Tatman, Dep. at 106-107; Tatman, Tr.
422).

At a dinner meeting between Mr. McCutcheon and Mr. Pais, which Mr. McCutcheon

testified occurred after a DIFRA meeting, Mr. Pais proposed that Sigma and Star each
keep their prices within two multiplier points of McWane’s published pricing, and then
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all of the suppliers could be less aggressive with pricing. Specifically, Mr. McCutcheon
testified at trial that,

Victor had a thought that if we, ‘we’ being Sigma and Star, stayed
within two points of McWane, then they would stop being as
aggressive and Sigma and Star would stop being as aggressive.

(McCutcheon, Tr. 2373-2376); CX 2538 (McCutcheon, IHT (Vol. 2) at 227) (Pais’s
statement occurred at a dinner in Birmingham at a DIFRA meeting); see also CX 2538
(McCutcheon, IHT (Vol. 2) at 232) (Mr. McCutcheon had numerous phone calls in
which Mr. Pais said that Star “need[ed] to stay within two to three points of McWane.”)).

At his investigational hearing, Mr. McCutcheon elaborated further about this dinner
meeting, and testified that Mr. Pais told him:

[W]e should agree to stay within to two to three points, discount
points, of McWane, and if we did, he felt that they would behave
differently and not be so overbearing towards us. That if we were
good, then they would be good -- they would treat us better and we
could live happily ever after. . .. [H]e just said that they would
treat us differently and it would firm up the market and that there
was a lot of benefit to it.

(CX 2538 (McCutcheon, IHT (Vol. 2) at 227). But see Pais, Tr. 1957-1959 (denying that
he proposed to Mr. McCutcheon staying within to two to three points of McWane’s
prices, and claiming that, at their meeting in Birmingham, it was actually Mr.
McCutcheon who was “berating” Sigma and “accusing [Sigma] of dropping price.”)).

On April 2, 2008, Mr. Minamyer reported to Mr. McCutcheon that Star had lost a bid for
a project with Winwater (referred to as the “Tulsa Bid Sleeves” project), because Sigma
had offered Project Pricing and Star had not. Mr. Minamyer wrote to Mr. McCutcheon,
“They should be very careful if they want to hold this price increase as we will not lose
our partners or any more orders because they [Sigma] are not responsible in the market.”
In calling Sigma “not responsible,” Mr. Minamyer was referring to the fact that Sigma
was pricing below its published multiplier letters. (Minamyer, Tr. 3204-3207; CX 0044
at 001; RX-697 (McCutcheon, IHT (Vol. 2) at 453-454)).

In response to Mr. Minamyer’s April 2, 2008 email, Mr. McCutcheon asked for
additional information (*Please give me more info. Bid date, value, selling price, etc...”),
and Mr. Smith responded that he would provide that information the next day, April 3.
(CX 0044 at 001 (“I have a hard copy in my office and will be in on Thursday.”)).

{
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} (McCutcheon, Tr. 2469-2471, in camera; Rybacki, Tr. 3635, in camera; CX
1621-A at 098, in camera (Rybacki telephone records); supra {1 755-757 (detailing
telephone records)).

7.2.6 McWane Monitored Progress of the Tatman Plan, and Considered It
a Success through the First Quarter of 2008

McWane monitored the progress of the Tatman Plan, and considered the suppliers’
coordinated pricing conduct through the first quarter of 2008 to have been a success.
(Infra 1 1042-1054).

{

}(CX 2480 (Napoli, Dep. at 43-
45); Tatman, Tr. 1007, in camera; see supra {1 924-929).

{

} (Tatman, Tr. 931-933; 1007, 1013, in camera;
RX-396, in camera).

{

(Tatman, Tr. 1022-1023, in camera; RX-396, in camera). {

} (Tatman, Tr. 1022-1023,
in camera; RX-396, in camera; see, e.g., RX-396.xIs (produced in native format), {

}
{
} (RX-396, in camera; {
}; Tatman, Tr.
1028-1029, in camera {
}
{
} (Tatman, Tr. 1031, in camera).
{
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} (RX-396.xls, in camera, {

}

On January 31, 2008, Mr. Tatman received a copy of the Star January 30, 2008 email to

HD Supply, in which Mr. Leider of Star informed HD Supply it would match McWane’s
pricing and curtail Project Pricing. Mr. Tatman viewed it as a positive development and

forwarded the email to Messrs. McCullough and Walton. Mr. Tatman wrote:

Per the e-mail chain below Star is following the [McWane]
Multiplier Maps also effective Feb 18™. Also note comment on
NO UTILITY PROJECT PRICING NATION WIDE that was sent
to HDS regional reps. The proof will be if they actually hold to
what they say.

Note that Star has our actual maps, which isn’t a bad thing.

We heard a similar announcement is out from Sigma but we’ve yet
to receive a copy.

(CX 0178 at 001; Tatman, Tr. 412-413, 418).

Three minutes after receiving Mr. Tatman’s email, Mr. McCullough forwarded the email
to McWane’s CEO, Mr. Page, writing that “[t]he first tentative baby steps are
encouraging but the proof will be in *saying no’ to customer requests for special pricing.”
(CX 0178 at 001; Tatman, Tr. 417; CX 2479 (McCullough, Dep. at 197-200) (expressing
uncertainty about what “baby steps” meant)).

Twenty minutes later, Mr. Page responded to Mr. McCullough’s report of the good news
from Star, “Beats a sharp stick in the eye.” (CX 0178 at 001; see also CX 2482 (Page,
Dep. at 146, 151) (explaining that Mr. McCullough’s report in CX 0178 that Star was not
going to offer Project Pricing on Fittings could be “good news”); CX 2482 (Page, Dep. at
160-161) (unable to explain what he meant by comment, other than anything or almost
anything beats a sharp stick in the eye)).

McWane’s sales force reported to Mr. Tatman some instances in which Sigma and Star
were continuing to Project Price after March 1, 2008, the date upon which McWane,
Sigma and Star had all set as the date to no longer offer Project Pricing. (Tatman, Tr.
421-422; CX 0339).

On March 10, 2008, Mr. Tatman sent an email to Messrs. McCullough and Walton,
noting that March 1, 2008 had been “the last published date for [McWane], Sigma and
Star to honor any project pricing,” and that “Jerry [Jansen] is getting mixed competitive
signals ranging from adherence to published pricing by Sigma and Star to cutting deals
and extending terms.” Mr. Tatman stated that he would work on getting qualified
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competitive information rather than verbal inputs, and “nervously wait for the March data
to come in.” (CX 0339; CX 2479 (McCullough, Dep. at 210-212) (explaining CX 0339,
that “soft tonnage” means lower sales, and that McWane wasn’t offering new job pricing
in February 2008)).

In April 2008, McWane believed that Sigma and Star had both curtailed Project Pricing,
and that they had concentrated pricing authority to individuals above the sales team.
(Tatman, Tr. 423-424; CX 1564 at 004).

In his Executive Report for the first quarter of 2008, Mr. Tatman noted the success of the
Tatman Plan: higher invoiced prices, reduced discounting, and centralization of pricing
authority by rivals:

Based upon our competitive feedback log, the level of multiplier
discounting by both Star and Sigma appears to have died down
significantly. As we understand it, both have removed pricing
authority from the front line sales team and pushed it up higher
within their organizations. Discounting is still available, but it now
requires a more structured decision process . . . .

(CX 1564 at 004; Tatman, Tr. 423-424; CX 2484 (Tatman, Dep. at 117-118)
(Acknowledging that “if | wrote that, | would have had some basis for making that
statement,” including, “field sales reports from the guys of what’s going on at the branch
level.”); CX 0627 at 004 (Tatman’s January 2008 Presentation (“keys to actual success
are... Sigma & Star mgt pulling price authority away from front line sales.”)).

7.2.7 Absent Concerted Action, the Abrupt Change of a Long-Standing
Business Practice to Curtail a Key Element of Price Competition,
Project Pricing, Would Be Against Each Supplier’s Unilateral
Business Interest

Absent concerted action, the abrupt curtailment in 2008 by any of McWane, Sigma, or
Star of a key element of price competition, Project Pricing, would have been against that
supplier’s unilateral business interest. (Infra 1 1056-1071).

McWane’s, Star’s, and Sigma’s actions were more consistent with collusion and
coordinated interaction than with unilateral conduct or mere recognition of mutual
interdependence. (Schumann, Tr. 3893-3899).

The decision by Sigma, Star and McWane in January 2008 to curtail Project Pricing was
an abrupt change from their prior business practices. (Supra 8§ 7.2.4).

McWane’s communication that it intended going forward to sell all products only off the
newly published multipliers was in McWane’s best interest only to the extent that
McWane had an agreement that its rivals would behave in kind. Otherwise, McWane’s
announcement that it was going to maintain published pricing and not discount, would
cause its rivals to come in and take McWane’s business away through discounting, which
would be counter to McWane’s best interest. (Schumann, Tr. 3883-3884, 3893-3894).
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Mr. Tatman acknowledged from the outset that his plan would only work “with the
proper communication and actions.” (CX 1702 at 004 (December 2007 Tatman email
regarding list price changes).

Mr. Pais of Sigma later echoed this, explaining in an April 2008 email regarding Sigma’s
curtailment of Project Pricing, that Sigma “will NOT —and can NOT - do this
unilaterally.” (CX 1137 at 001; Pais, Tr. 1935-1937).

Likewise, Star’s National Sales Manager, Mr. Minamyer, testified that Star knew that it
needed its competitors to participate in any effort to stabilize prices. (CX 2526
(Minamyer, Dep. at 141-142) (“Q. In other words, you would need your competitors to
participate in an effort to stabilize prices? A. We believe that to be true.”) (objections
omitted); Minamyer, Tr. 3173 (“Q. Did you believe at this point in time that Star could
stabilize fittings prices on itsown? . ... A. 1 don’t recall ever believing that we could do
that.”)).

Mr. McCutcheon admitted at trial that Project Pricing had been a core part of Star’s
pricing strategy. (McCutcheon, Tr. 2387 (Project Pricing was “a significant part of Star’s
competitive strategy”); CX 2539 (McCutcheon, Dep. at 153-155) (“Q. And you thought
it was unusual, to say the least, for Mr. Minamyer to say that Star was going to stop
project pricing. Right? A. Yes, sir. Q. In fact, project pricing was a core part of Star’s
sales strategy at this point in time, was it not? A. Yes, sir. Q. You had grown market
share by offering project pricing and undercutting your competitors prior to this time.
Am | right? A. Yes, sir.”)).

Star’s President, Mr. McCutcheon, testified that the company’s change of course to
curtail Project Pricing was contrary to its traditional practice of using Project Pricing to
gain market share , and described the decision as “unusual,” “irrational,” and “bizarre.”
(CX 2538 (McCutcheon, IHT (Vol. 2) at 452) (“Q. Is it fair to say that telling customers
that there is no more project pricing, is that an unusual step for Star? A. It’s bizarre . . .
it’s irrational . . . .””); McCutcheon, Tr. 2394 (Star had grown its market share by offering
Project Pricing); McCutcheon, Tr. 2510 (“90 to 95 percent of our net realized prices to
the customer have some type of discount variable to it. . . . [T]hat is the standard way
Star Pipe does business.”); McCutcheon, Tr. 2392 (“Q. Would telling Star’s sales force

that Star’s goal was to stop project pricing be unusual? A. Yes, sir.”)).

Due to its traditional use of Project Pricing, pulling back on Project Pricing in January
2008 was a risky move for Star. As the smallest competitor in the market, Star could not
afford to cease Project Pricing and remain competitively viable unless McWane and
Sigma took similar steps. (McCutcheon, Tr. 2387; CX 2525 (Minamyer, IHT at 48, 127,
see also Minamyer, Tr. 3147-3148 (Mr. Minamyer believes that Star would have lost
orders to its lower priced competitors if it had pulled back on Project Pricing but
McWane and Sigma had not).

As Mr. Minamyer explained at trial, Star would not have made more money by

unilaterally eliminating Project Pricing (i.e., if Sigma and McWane had not also
eliminated Project Pricing), because Star would have lost sales. (Minamyer, Tr. 3286-
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3287; see also CX 2539 (McCutcheon, Dep. at 164) (“Q. If your competitors were
willing to discount off of what you refer to internally as MSRP and Star was not, what
effect would that have on Star? A. We wouldn’t have been successful.”)).

Star did not reduce its Project Pricing until it had some degree of certainty that Sigma and
McWane were both taking similar steps. (CX 2525 (Minamyer, IHT at 49) (“Q. So, is it
fair to say, sir, that each and every time you took steps to reduce project pricing, you had
some degree of certainty, more or less, that SIGMA and McWane were taking similar
steps? A. That “would be fair.”)).

In the January 22, 2008 email to Star’s division managers, Mr. Minamyer explained the
decision to curtail Project Pricing as being “right for the industry”:

You need to know that we are strong in revenue and profit. We
will have no problems weathering any price wars, even if they are
prolonged. What we are doing is what is right for the industry.
So, don’t think we need the price increases, as that is not the case.
A price increase will be good for us on the short and long term
profit situation but are not vital to our strength. The truth is that we
would come out of a price war stronger than ever and with a bigger
market share, but we don’t think the industry needs that right
now.”

(CX 0752 at 001 (emphasis added); Minamyer, Tr. 3171-3173; see also CX 2254 at 004
(re-circulating the instructions and accompanying statements on June 19, 2008 in
connection with the subsequent increase scheduled to go into effect July 14).

{

} (McCutcheon, Tr. 2497-2498,
in camera; CX 1872 at 004, in camera; CX 2538 (McCutcheon, IHT (Vol. 2) at 408), in
camera {

}; McCutcheon, Tr. 2497-2499, in camera; CX 1872 at 004, in camera).
{

{
camera (2006))). {

} (McCutcheon, Tr. 2496, in camera).
} (McCutcheon, Tr. 2498, in camera (2007); CX 1872 at 004, in

} (CX 2539 (McCutcheon, Dep. at 147) (2007); CX 1872
at 004, in camera (2006)).
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By April 14, 2008, Star’s sales of push-on Fittings was declining, by as much as 36
percent. Nevertheless, Star continued its plan to curtail Project Pricing. (CX 2526
(Minamyer, Dep. at 177-178); CX 0861 at 002).

Star district manager Michael Berry received a copy of Mr. Minamyer’s January 22 and
23, 2008, emails instructing Star’s division managers that “Our goal is to take a price
increase and to stop project pricing.” (RX-691 (Berry, Dep. at 49)). A pullback in
Project Pricing by Star was unprecedented, and Mr. Berry is unaware of any instance,
other than the January 22, 2008, email of Mr. Minamyer, in which the stated goal of Star
was “to stop project pricing.” (CX 2532 (Berry, Dep. at 103-104) (“Q. You had never
seen it before this e-mail came out? A. No. Q. ... [Y]ou have never seen it since that e-
mail came out? A. | do not recall seeing it since it came out.”)).

7.3 McWane Supported Its Invitation to Collude by Communicating Its
Manufacturing Cost Advantage to Sigma

McWane communicated its manufacturing cost advantage to Sigma in early 2008 to
create the perception that it would be able to sustain aggressive pricing if its share
position were threatened, and to encourage Sigma and Star to collude on pricing. (Infra
11 1073-1088).

The cost of manufacturing Fittings in China was increasing in early 2008 due to high
currency exchange rates, rising labor costs, and increases in the cost of pig iron.
(Tatman, Tr. 866-875; see supra § 6.5.3).

In conjunction with the Tatman Plan, McWane sought to communicate to Sigma that
McWane’s Domestic Fittings costs were now competitive with Sigma’s and Star’s costs
of importing Fittings from China. (CX 1565 at 001).

As Mr. Tatman explained in a January 30, 2008 email to Messrs. McCullough and
Walton, “[t]here is a theory that our ability to stabilize the market is tied to our
competitor’s perception of our cost structure and our ability to sustain aggressive pricing
if our share position is threatened.” (CX 1565 at 001; Tatman, Tr. 439-441).

To convey McWane’s cost advantage, Mr. Page sent an email directly to Mr. Pais on
January 4, 2008, offering to sell Sigma Fittings that McWane produced in the United
States. (Tatman, Tr. 429-430; CX 1113 at 001 (“It has occurred to me that with China
costs rising and us having excess time available on our DISAS around the plants, we
could supply you with small compact fittings at a competitive price.”)).

Before January 2008, McWane had provided Fittings out of inventory to Sigma on a spot,
“fitting-by-fitting” basis. These sales were negotiated on behalf of Sigma by Mr. Rona.
(Tatman, Tr. 434). In contrast to other buy-sell arrangements between Sigma and
McWane that occurred during the ordinary course of business, Mr. Tatman testified at
trial that McWane’s offer to Sigma was “more of a head fake than anything.” (Tatman,
Tr. 762).
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Mr. Pais responded to Mr. Page’s offer two days later, thanking him for McWane’s offer
to sell small size Fittings to Sigma, and asking him to prepare a preliminary quote. (CX
2039).

After internal consultations within McWane (CX 1565 at 001), Mr. Tatman sent an email
to Mr. Pais on February 1, 2008, proposing to provide Sigma with 3” - 8” Fittings at
$1,220 per ton. (CX 1117; CX 1570 at 001-002; Tatman, Tr. 435-437).

McWane’s offer was for the sale of domestically-produced Fittings to be re-sold by
Sigma on Open Specification jobs only. (Tatman, Tr. 430; CX 2039).

The price McWane offered to Sigma was below McWane’s total cost of production (but
above its variable costs), and calculated to be below what McWane understood Sigma’s
landed cost of production to be. (CX 1565 at 001 (estimating McWane’s total cost of
production at $1,249 per ton and Sigma’s landed cost at $1,252 per ton); Tatman, Tr.
441-442, 458 (offer was below full manufacturing costs but above variable costs); CX
1183 at 001 (Page: “The Chinese importers in water works fittings are seeking price
increases are [sic] we are now in a position to resist. In fact | have offered to make ‘A’
items for an importer at the same price they can bring in it in.”)).

Mr. Pais responded to Mr. Tatman’s February 1, 2008 offer later that day. He noted that
he had discussed the matter with Mr. Page late in 2007, and that he would respond “at the
earliest,” adding, “We deeply appreciate and respect our relationship with McWane and
look forward to growing our relationship along mutually beneficial lines.” (CX 1570 at
001; Tatman, Tr. 437-438).

On February 26, 2008, Mr. Tatman wrote in an email to Mr. Page that he did not expect
Sigma to pursue the purchase of Fittings from McWane, but that “supplying that quote
should reinforce the point that with the DISA and our TXX facility we’re in a very
different competitive cost game than what they’ve been used to with us.” (CX 1571 at
001; Tatman, Tr. 452-454).

On March 10, 2008, Mr. Tatman sent an email to Mitchell Rona forwarding his February
1, 2008 offer email and specifying the list of items that McWane proposed to supply to
Sigma pursuant to that offer. (CX 1703 at 001).

As a result of the McWane offer, Sigma understood that McWane was a low cost Fittings
producer, had excess capacity, and would be a dangerous rival if Sigma and Star did not
play by its rules. (CX 1565 at 001; CX 1571 at 001; CX 1142 at 002 (Pais describing
McWane quote as an “interesting and revealing price” that suggests a McWane cost
advantage over Sigma); CX 1141 at 001 (“Let’s keep the follow up and start some
relationship — as we need to build a new relationship with them, for our mutual good,
apart from helping ourselves with perhaps the most competitive source for the *‘AA’
items!”)).

Sigma eventually did place an order with McWane in June 2008, at which time Mr.

Tatman emailed Messrs. Walton and. McCullough (who forwarded the email to Mr.
Page), reporting receipt of a purchase order of Fittings from Sigma, with the price set at
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“what we believe the landed costs were for small diameter fittings out of China at that
time.” (CX 2067 at 001).

Star became aware of McWane’s offer to sell low-priced Fittings to Sigma, and
understood that the point of the buy/sell exercise had been for McWane to demonstrate to
Sigma its capacity to compete aggressively if necessary. In an October 17, 2008 email,
Mr. McCutcheon told Messrs. Bhargava and Bhutada:

Sigma recently bought 8 [truckloads] from tyler because sigma
said “they could buy them for 15% cheaper from tyler than they
could get them from china”. After the 8 [truckloads], tyler would
not take any more orders. My guess is tyler took these orders to
try to make a point. During the negotiation, tyler stated that they
are now the low cost producer and said they could prove it. |
think there is some exaggeration in this statement, but I believe the
core point.

(CX 0534 at 001 (emphasis added); McCutcheon, Tr. 2454-2456).

{

}
(McCutcheon, Tr. 2471-2473, in camera; CX 1621-A at 074, in camera (Rybacki

telephone records); supra 783 (detailing telephone records)).

7.4 In Early 2008, McWane, Sigma, and Star Restarted Efforts to Organize the
DIFRA Information Exchange to Enhance Competitive Transparency

In early 2008, McWane, Sigma, and Star restarted efforts to organize the DIFRA
information exchange in order to enhance competitive transparency in the Fittings
market. (Infra 17 1090-1154).

7.4.1 The Suppliers Had Been Working on Organizing DIFRA for Years,
but DIFRA Did Not Become Operational Prior to the 2008 Price
Fixing Conspiracy

McWane, Sigma, and Star had discussed forming DIFRA since at least as early as 2005.
(CX 1473; RX-654 (Brakefield, Dep. (Vol. 1) at 11-12)).

Mr. Pais initiated the effort to form DIFRA, and subsequently handed off responsibility
for Sigma’s participation to Mr. Brakefield and Mr. Rybacki. (Pais, Tr. 1966-1967;
Brakefield, Tr. 1220-1221; CX 1225 at 004 (Pais writing that “I took the initiative to
form an industry association for Fittings”)).

DIFRA was modeled after industry groups formed by manufacturers of ductile iron pipe
and cast iron soil pipe, such as DIPRA (the Ductile Iron Pipe Research Association) and
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CISPI (the Cast Iron Soil Pipe Institute). (Tatman, Tr. 469; Pais, Tr. 1968; CX 2527
(Pais, IHT at 57-58); CX 1088 at 001 (Pais October 2008 memorandum noting influence
of DIPRA and CISPI “lead[ing] to mature and disciplined decision making™)).

Mr. Pais spoke with ACIPCO, U.S. Pipe, McWane, and Star regarding membership in
DIFRA. (Pais, Tr. 1969-1970; McCutcheon, Tr. 2411 (Pais originally invited Star to join
DIFRA)). In or around 2004, Mr. Pais also invited Mr. Saha of PCI, a former Fittings
supplier that was ultimately sold to Sigma, to join DIFRA. (Saha, Tr. 1178).

The DIFRA members engaged Thad G. Long of the law firm Bradley Arant Rose &
White — the same law firm that had handled the formation and structuring of DIPRA —to
assist in setting up DIFRA. CX 1473 at 001 (first DIFRA meeting held at Bradley
Arant); CX 0048 at 001 (DIFRA organizational meeting minutes recounting Mr. Long’s
advice)).

DIFRA organizational meetings were held in March 2005 (CX 1473), November 2006
(CX 0048), and December 2006 (CX 1476).

The first official DIFRA meeting occurred on March 18, 2005 at the offices of the
Bradley Arant law firm, and was attended by Mr. Brakefield for Sigma, Mr. Crawford for
U.S. Pipe, and Mr. Green for McWane. (CX 1473 at 001; Brakefield, Tr. 1222-1224).

Attendees at the initial DIFRA meeting identified potential members of DIFRA,
including McWane, Sigma, U.S. Pipe, ACIPCO, Star, and PCI. (CX 1473 at 001,
Brakefield, Tr. 1222-1224). These potential members were identified because they were
“predominantly the larger players in the industry as far as fittings, and to do the things
that the organization was going to set out to do, you needed to have every -- every large
player init.” (Brakefield, Tr. 1225).

The next known DIFRA meeting took place on November 21, 2006 at the offices of
Bradley Arant, and was attended by Mr. Green for McWane, Mr. McCutcheon for Star,
Messrs. Pais, Bhattacharji, Rybacki and Brakefield for Sigma, and Mr. Crawford for U.S.
Pipe (CX 0048 at 001; Brakefield, Tr. 1226).

Attendees at the November 2006 DIFRA meeting agreed upon requirements for DIFRA
voting membership, including a requirement that any voting member must produce
and/or sell at least 10,000 tons of Fittings annually. (CX 0048 at 002). According to Mr.
Brakefield, the purpose of the requirement was to ensure that members were “committed
to the industry” and “enthusiastic about what we were trying to do for the industry.”
(Brakefield, Tr. 1226-1227 (discussing meeting minutes); Brakefield, Tr. 1264
(discussing same requirement in DIFRA bylaws, CX 0158 at 010)).

Attendees at the November 2006 DIFRA meeting also agreed on a requirement that any
voting member must sell 95% of its Fittings to Distributors. (CX 0048 at 002). Mr.
Brakefield could not explain any reason for this requirement. (Brakefield, Tr. 1226-1227
(discussing meeting minutes); Brakefield, Tr. 1264 (discussing same requirement in
DIFRA bylaws, CX 0158 at 010)).
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The minutes for the November 2006 DIFRA meeting reflect a discussion of the potential
exchange of Fittings market information through DIFRA, and the advice provided by
DIFRA’s lawyer Mr. Long that information exchanges of market information can raise
“significant anti-trust issues” when conducted by associations comprised of only a few
members:

Mr. Long discussed the anti-trust concerns with associations in
which competitors are members and work together on industry
matters. He noted the significant anti-trust issues when an
association consists of only two or three competitors, whereas an
association with five, six or more competitors is less problematic.

Mr. Long noted that information gathered by competitors in the
market place is permissible and is simply a part of operating a
business in a competitive environment. On the other hand,
compiling and disseminating information about a market and
competitive issues within an association presents anti-trust
concerns.

(CX 0048 at 001) (emphasis added).

The next DIFRA meeting occurred on December 12, 2006 by conference call, and was
attended by Mr. Green for McWane, Mr. McCutcheon for Star, Mr. Pais for Sigma, and
Mr. Crawford for U.S. Pipe. (CX 1476 (meeting minutes)).

DIFRA was incorporated by David Green as an Alabama nonprofit corporation on
January 12, 2007. (CX 1480 at 007; Brakefield, Tr. 1227, 1349 (DIFRA was
incorporated in Alabama in January 2007)). At that time, DIFRA’s initial Board of
Directors had seven members, consisting of two individuals each from McWane
(Tatman, Leonard), Sigma (Brakefield, Pais), and Star (Bhutada, McCutcheon), and one
from U.S. Pipe (Crawford). (CX 1480 at 006; Tatman, Tr. 616-617 (Tatman was a
DIFRA board member)).

Mr. Brakefield became DIFRA’s president in January 2007, and was the first and only
president of DIFRA. (Brakefield, Tr. 1221-1222, 1227).

In January 2007, DIFRA engaged the accounting firm SRHW of Birmingham, Alabama,
as the association’s auditor. SRHW was also engaged for the purpose of compiling each
member’s sales data by tons shipped, and aggregating that data into monthly reports to be
provided to each DIFRA member. (CX 1333 at 003, 005 (January 8, 2007 engagement
letter describing data aggregation function); Brakefield, Tr. 1236-1238 (DIFRA retained
accounting firm in January 2007 to aggregate member shipment data)).

Following DIFRA’s incorporation, the organization was largely dormant for the balance
of 2007. (CX 1083 at 002 (Thad Long February 11, 2008 email describing hiatus and
restarting organizational efforts); CX 1330 at 001 (McWane submitted data to DIFRA in
early 2007, but other members did not, and Mr. Herren explained to SRHW that the
group “seems to be a little disjointed at this point™)).
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7.4.2 In February 2008, McWane and Sigma Agreed to Restart Efforts to
Form the DIFRA Information Exchange

Mr. Rybacki spoke to Mr. McCutcheon in early 2008 to again ask Star to join or support
DIFRA. (Rybacki, Tr. 3532-3533; CX 2531 (Rybacki, Dep. at 187). Mr. Rybacki and
Mr. Pais contacted Mr. McCutcheon about DIFRA so frequently that Mr. McCutcheon
felt as if he was being “pushed” by Sigma to join DIFRA. (CX 2538 (McCutcheon, IHT
(Vol. 2) at 242-244)).

Mr. Rybacki asked Mr. McCutcheon to take part in DIFRA because he thought DIFRA
was important. (Rybacki, Tr. 3532-3533).

Mr. Rybacki also contacted ACIPCO and U.S. Pipe to tell them that he thought they
should participate in DIFRA. (Rybacki, Tr. 3534).

{

} (Rybacki, Tr. 3632-3633, in camera; CX 1621-A at 109,
110, in camera (Rybacki telephone records); supra 1 748-750 (detailing telephone
records)).

On February 7, 2008, Mr. Tatman reported to his superiors that Mr. Rybacki had called
him that day to express Sigma’s interest in participating in a trade association for Fittings.
(CX 1284 at 001; Rybacki, Tr. 3536). Among other things, Mr. Rybacki told Mr. Tatman
that DIFRA should become active, that Sigma would support DIFRA, and that he had
discussed DIFRA with Star, and that Star would also consider participating. (CX 1284 at
001; Tatman, Tr. 466-467; Rybacki, Tr. 3536-3538). Mr. Rybacki then suggested that
Mr. Tatman contact Mr. Brakefield about restarting DIFRA efforts. (CX 1284 at 001;
Rybacki, Tr. 3538).

Mr. Rybacki testified that his February 7, 2008 conversation with Mr. Tatman was one of
the two times he had spoken to Mr. Tatman in his career. (Rybacki, Tr. 3537).

Later in the day on February 7, 2008, Mr. Tatman emailed Mr. Brakefield regarding
“next steps” toward restarting DIFRA, including suggesting meeting dates for a face-to-
face meeting among DIFRA members. (CX 1284 at 001; Tatman, Tr. 466-467, 470-471;
CX 1081 at 002-003; Brakefield, Tr. 1257).

Mr. Tatman’s February 7, 2008 e-mail to Mr. Brakefield also addressed DIFRA’s
membership:

To have a viable association we’d need at a minimum McWane,
Sigma and Star to be members. You have a historical perspective
from the last attempt, but | would think ACIPCO and U.S. Pipe
would bring some value to the association. There’s probably going
to be some minimum requirement in terms of volume to join. Is
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5,000 tons the appropriate level? If so who do you feel would be
potential members?

(CX 1081 at 001; Tatman, Tr. 471-472).

Before receiving the email from Mr. Tatman, Mr. Brakefield had not had conversations
with anyone about restarting DIFRA efforts. (CX 2496 (Brakefield, Dep. (Vol. 2) at 135-
136) (discussing CX 1081); Brakefield, Tr. 1257-1258 (does not recall specific
conversations with Messrs. Pais, Rybacki or Bhattacharji)).

On February 11, 2008, Mr. Long sent an email to the DIFRA members seeking to re-start
the organizational process: “the organization has been relatively dormant in recent
months. We have just been advised by a DIFRA member that it is believed the time
might be right to take DIFRA to the operational stage, and we were requested to contact
everyone with a potential interest.” (CX 1083 at 002).

7.4.3 McWane, Sigma, and Star Included U.S. Pipe as a DIFRA Member
Solely to Mask Antitrust Concerns

McWane, Sigma, and Star included U.S. Pipe as a DIFRA member to mask antitrust
concerns, even though U.S. Pipe had stopped manufacturing Fittings years before, it did
not satisfy DIFRA membership requirements, and the small number of Fittings that it
sold were supplied to it largely by Sigma. (Infra 1 1118-1130).

Section 2.2 of the DIFRA Bylaws provided that to be a member of DIFRA an
organization must meet certain minimum requirements, including selling 95% of their
Fittings through distribution and producing or selling at least 10,000 tons of Fittings
annually:

(i) Offer a full ductile iron fittings product line configuration for
the United States water works and sewer industry;

(if) Maintain a national market presence within the United States in
the production or sale of ductile iron fittings;

(iii) Operate as either a Producer or Seller (as such terms are
defined below) of ductile iron fittings;

(iv) At least ninety-five percent of sales of ductile iron fittings
must be to a distributor;

(v) Be involved in the design and development of technical
specifications and standards for ductile iron fittings; and

(vi) Produce or sell at least ten thousand (10,000) tons of ductile
iron fittings on an annual basis.
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(CX 0158 at 010 (“final or close to final” draft circulated by Mr. Long on February 12,
2008); see also CX 1484 at 007 (same provisions in Bylaws circulated by Mr. Long in
March 2008); CX 1083 at 002 (February 11, 2008 Long email explaining that Bylaws

had been largely finalized prior to 2008); Brakefield, Tr. 1260-1264 (no changes were

made to the DIFRA Bylaws after February 12, 2008)).

DIFRA’s bylaws define “Producer” as “an entity that manufacturers ductile iron fittings
in its own foundry facilities or in foundry facilities owned by an unrelated third-party
with respect to which such entity has proprietary control over the engineering design,
production processes and quality assurance systems for the production of all of the
entity’s requirements for ductile iron fittings.” (CX 0158 at 010).

DIFRA’s bylaws define “Seller” as “a seller of ductile iron fittings to distributors.” (CX
0158 at 010).

DIFRA ultimately had four members: McWane; Sigma; Star; and U.S. Pipe. (Joint
Stipulations of Fact (JX 0001) § 17; Tatman, Tr. 478; Brakefield, Tr. 1227-1228;
Brakefield, Tr. 1259-1260).

McWane, Sigma, and Star understood that DIFRA’s information exchange would need at
least four members due to antitrust considerations. (CX 0048 at 001 (DIFRA meeting
minutes noting that counsel “discussed the anti-trust concerns with associations in which
competitors are members and work together on industry matters. He noted the significant
anti-trust issues when an association consists of only two or three competitors, whereas
an association with five, six, or more competitors is less problematic.”); CX 2272
(counsel advising “With four, you can just barely justify [the information exchange]”);
CX 0048 at 001 (DIFRA meeting minutes noting counsel’s advice that “compiling and
disseminating information about a market and competitive issues within an association
presents anti-trust concerns”); CX 2267 at 001 (counsel noting that “[t]his does not mean
all antitrust concerns are definitely gone, as you always have some concern with
information aggregations when there are relatively few participants™)).

McWane, Sigma, and Star sought a fourth DIFRA member, ACIPCO, which
manufactured large diameter Domestic Fittings. Brakefield, Tr. 1268 (“Q. Mr.
Brakefield, did DIFRA seek out a fourth member so that it could avoid antitrust
concerns? A. We -- we talked to several other companies. ACIPCO was one. And we
tried to get them to have some interest in that, being a part of the group.”)).

Mr. Long invited ACIPCO to join DIFRA in February 2008, but ACIPCO declined the
offer. In declining to participate in DIFRA, ACIPCO cited as a reason that it did not
understand the business reason for a membership requirement in the DIFRA bylaws that
all members must sell at least 95% of their Fittings through distribution. ACIPCO did
not meet this requirement. (CX 1083 at 001; see also CX 1088 at 001 (Pais describing
DIFRA membership: “Though we had aimed at enlisting the 5 largest members -
McWane/Tyler, Sigma, Star, US Pipe and ACIPCO, the latter chose not to join. No effort
was made to invite smaller suppliers . . . .”); Pais, Tr. 1974-1975 (ACIPCO declined
membership in DIFRA); Brakefield, Tr. 1268 (ACIPCO showed no interest and did not
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come to any meetings); CX 1991 (ACIPCO did not meet 95% requirement); CX 2486
(Burns, Dep. at 98-99) (same)).

In 2007, U.S. Pipe also did not meet the DIFRA membership requirement that at least
95% of its sales of Fittings must be to a Distributor. (CX 2541 (Crawford, Dep. at 69,
71-73) (“[T]here’s no way we would have satisfied” requirement for 95% of sales to be
through distribution because only approximately 50% of U.S. Pipe’s Fittings sales were
to Distributors)).

In 2007, Sigma, McWane, and Star each satisfied the minimum membership requirement
of 10,000 tons of Fittings sold annually. (Brakefield, Tr. 1264-1265; CX 1297 at 003-
014 (showing 2007 shipments as reported to DIFRA amounting to 33,855 tons (Sigma),
22,073 tons (Star) and 60,632 tons (McWane)); RX-679 (Haley, Dep. at 30) (explaining
these pages of CX 1297, Bates numbered SRHW-00023 through -00034, as copies of the
internal work papers on which SRHW compiled the information obtained from the
DIFRA members)).

In 2007, U.S. Pipe’s sales of Fittings amounted to approximately 2,393 tons. (CX 1297
at 003-014 (showing 2007 monthly shipments as reported to DIFRA by U.S. Pipe of 254
tons (Jan.), 207 tons (Feb.), 173 tons (Mar.), 204 tons (Apr.), 210 tons (May), 191 tons
(June), 160 tons (July), 225 tons (Aug.), 224 tons (Sep.), 154 tons (Oct.), 216 tons (Nov.),
and 175 tons (Dec.)); CX 2520 (Haley, Dep. at 30) (explaining these pages of CX 1297,
Bates numbered SRHW-00023 through -00034, as copies of the internal work papers on
which SRHW compiled the information obtained from the DIFRA members); Brakefield,
Tr. 1264-1265 (testifying that he did not know whether U.S. Pipe sold 10,000 tons of
Fittings annually and that he did not ask)).

Sigma, McWane and Star knew that U.S. Pipe had stopped manufacturing Fittings in
April 2006, and re-sold Fittings that it largely purchased from Sigma. (Morton, Tr. 2810,
2819, 2866 (Sigma was U.S. Pipe’s primary supplier of Fittings after U.S. Pipe ceased
production in 2006); Brakefield, Tr. 1268-1269 (U.S. Pipe did not manufacture its own
Fittings, and purchased Fittings from Sigma); Tatman, Tr. 473-474 (U.S. Pipe sold
Fittings that it bought from others); CX 0313 at 004 (Pais writing that U.S. Pipe was “not
a producer anymore, but a small player buying almost all of their needs from Sigma”);
CX 2527 (Pais, IHT at 74) (U.S. Pipe sales of Fittings during DIFRA period not
significant); (CX 2538 (McCutcheon, IHT (Vol. 2) at 297-298) (by the time DIFRA was
formed, U.S. Pipe only purchased Fittings from other producers and resold them)).

U.S. Pipe’s participation in the DIFRA information exchange was so insubstantial that
Mr. McCutcheon incorrectly believed that McWane, Star, and Sigma were the only three
companies that exchanged data through DIFRA. (CX 2538 (McCutcheon, IHT (Vol. 2)
at 298)).

According to Mr. Rybacki, there was no connection between DIPRA and DIFRA, and
DIFRA members had no interest in having DIPRA members participate in DIFRA,
except to the extent a DIPRA member also was a manufacturer of Fittings. (Rybacki, Tr.
3539).
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7.4.4 DIFRA Operational Stage Organizing in 2008

The four DIFRA members held an organizational meeting on March 27, 2008 in the
Birmingham, Alabama offices of Bradley Arant to discuss the information exchange
reporting procedures and guidelines. (CX 1486 at 001, 002 (agenda); CX 2272 (planning
email); CX 1084 at 001 (planning email)).

In attendance at the March 2008 meeting were representatives of all four DIFRA
members: Messrs. Brakefield, Pais, Bhattacharji, and Rybacki of Sigma; Mr.
McCutcheon of Star; Mr. Crawford or Mr. Murray of U.S. Pipe; and Mr. Tatman (and
possibly Mr. Leonard and Mr. Walton) of McWane. Mr. Long did not attend.
(Brakefield, Tr. 1270-1271 (listing attendees); Tatman, Tr. 475 (Mr. Tatman attended);
McCutcheon, Tr. 2416 (Mr. McCutcheon attended); CX 1477 at 001 (Mr. Long,
DIFRA’s lead attorney, did not attend, but sent his colleague Mr. Herren instead)).

The meeting agenda included the following item:

Status of Reporting of production and/or sales data to independent
CPA, including (1) reporting form, (2) reporting frequency, (3)
identification of CPA, (4) dissemination and form of reports to
membership (if any) based on reports input, and (5) proper and
improper utilization of the data. To the extent one or more of the
four remaining interested members opt out of the Association or
out of the reporting aspect, there should be a discussion as to
whether a continuation of the reporting program can be legally
justified.

(CX 1486 at 002; Brakefield, Tr. 1272).

After the March 27, 2008 DIFRA meeting, Mr. Tatman had dinner alone with Mr.
McCutcheon. (Tatman, Tr. 475; McCutcheon, Tr. 2418; RX-698 (McCutcheon, Dep. at
40)).

Mr. McCutcheon also had dinner alone with Mr. Pais following one of the DIFRA
meetings in Birmingham. (McCutcheon, Tr. 2373 (Mr. Pais and Mr. McCutcheon met in
Birmingham after a DIFRA meeting); see also supra { 1036 (describing dinner meeting
between Pais and McCutcheon)).

On March 28, 2008, Mr. Tatman reported on the DIFRA meeting to Mr. McCullough as
follows:

The DIFRA session was interesting. It would appear the
association is a go with a tentative target to report 2006, 2007 and
2008 (Jan-Mar) data around mid April. McWane, Sigma, Star and
U.S. Pipe will be the reporting members.

(CX 1560 at 001; Tatman, Tr. 476-477).
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On April 2 and 4, 2008, Mr. Tatman sent follow-up emails to Mr. Long and Mr. Herren
of Bradley Arant, suggesting input/output formats for the DIFRA reports and proposing a
target of April 14, 2008 for the members’ initial submittal of data to DIFRA. (CX 1477
at 001, 003; Tatman, Tr. 478-482).

Later on April 4, 2008, Mr. Long sent an email to the four DIFRA members, noting that
he had received proposed reporting forms and that:

| find that they are consistent in approach and seem to minimize
antitrust concerns. (This does not mean all antitrust concerns are
definitely gone, as you always have some concern with
information aggregations when there are relatively few
participants, but the suggested approach is designed to minimize
possible antitrust exposure down to a level which is acceptable.)

(CX 2267 at 001, 002). Mr. Long requested comments from the DIFRA members on the
proposed format and related assumptions, and relayed Mr. Tatman’s suggestion of a
target date of April 14, 2008 for the submission of data. (CX 2267 at 001, 002; Tatman,
Tr. 483-484).

On the morning of April 25, 2008, Messrs. Tatman, Pais, Brakefield, and McCutcheon
held a conference call on which they finalized and agreed upon the information exchange
reporting format. (CX 0160 at 002; Tatman, Tr. 485-486; CX 1479 at 001; McCutcheon,
Tr. 2418; Brakefield, Tr. 1276; Brakefield, Tr. 1279 (stating that page 004 of CX 1479
reflects the reporting format that DIFRA adopted)).

On the April 25, 2008 call, the three suppliers agreed that each member would submit
data regarding its Fittings sales by tons shipped to the accounting firm SRHW, which
would then aggregate the data and provide reports to the DIFRA members reflecting
industry-wide sales by the 20th of the month. The three suppliers agreed that they would
submit their data by “no later than” May 15, 2008. Going forward, members would
report, by the 15th of each month, their prior months’ data. (CX 0160 at 002; Tatman,
Tr. 486-487; CX 1479 at 001; Brakefield, Tr. 1276-1277; see also CX 1186 (Tatman
May 23, 2008 email stating that “Nearly four weeks ago all members agreed on a
conference call to report by the 15th.”); Brakefield, Tr. 1281-1282 (describing
“consensus” on conference call as to May 15 submission of data); McCutcheon, Tr.
2417).

According to their April 25, 2008 agreement, DIFRA members would report to SRHW
short-tons of Fittings shipped within the United States in the following six categories: 2”-
12” Flanged; 27-12” All Other; 14”-24” Flanged; Greater than 24” Flanged; Greater than
24” All Other. Members’ initial submissions would include annual data for 2006,
monthly data for 2007, and monthly data for 2008. (CX 1479 at 001; CX 1329 at 009;
CX 0160 at 002; CX 1479 at 001; McCutcheon, Tr. 2417)).

The data collected and reported by SRHW for DIFRA was organized in categories of
Fittings (2” through 127, 14” through 24”, larger than 24”, and flanged versus non-
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flanged) that McWane used in its blue books, and that are common in the industry. (CX
0052; Tatman, Tr. 535-536).

The shipment tonnage data gathered by SRHW did not distinguish between Domestic
Fittings and non-Domestic Fittings and did not indicate whether the tonnage was sold
into open preference or domestic preference jobs. (Joint Stipulations of Fact, JX 0001
118).

{
{

}(E.g., CX 2334 at 002, in camera

}

U.S. Pipe did not attend the April 25, 2008 call, and agreed to accept whatever decision
was made by the others regarding reporting issues. (CX 0160 at 002; CX 1479 at 001).

McWane expected that the DIFRA members would receive the first aggregated DIFRA
report soon after the May 15, 2008 data submission deadline. (Tatman, Tr. 487).

On May 5, 2008, Mr. Long asked the DIFRA members to confirm their agreement on the
reporting procedures for the DIFRA information exchange. (CX 0160 at 001 (“Having
heard no dissent, can we assume everyone concurs with these reporting procedures and
parameters, so that reporting can begin by mid-May? Please confirm.”); Tatman, Tr.
487).

In response to Mr. Long’s May 5, 2008 email, Mr. Brakefield replied that day that Sigma
would send its data “this week.” (CX 0159 at 001; RX-580 at 001, Brakefield, Tr. 1286).
Mr. Brakefield also made Mr. Rybacki aware that the DIFRA reporting would begin in
May 2008. (Rybacki, Tr. 3549; CX 1089 at 001).

Also on May 5, 2008, Mr. Tatman responded to Mr. Long’s May 5, 2008 email, stating
that McWane would send its data “early next week” — ahead of the May 15 deadline.
(CX 0160 at 001; Tatman, Tr. 487-488). Mr. Brakefield forwarded Mr. Tatman’s email
to Mr. Rybacki. (CX 1089 at 001).

Star did not immediately reply to Mr. Long’s April 25, 2008 or May 5, 2008 emails.
(RX-580 at 001).

7.4.5 Star Was a Reluctant Participant in DIFRA

Star was openly reluctant to participate in DIFRA. (CX 1092 at 001 (Pais observing that
data was submitted only “after a fair amount of unease by Star”); CX 1187 (Tatman
noting that “at least one member is being somewhat drug to the party”)).

Star initially refused to join DIFRA. (McCutcheon, Tr. 2411). Star was repeatedly asked
by Mr. Pais, Mr. Rybacki, and Mr. Brakefield to join DIFRA, and politely declined the
invitations for about one year before finally agreeing to join. (McCutcheon, Tr. 2412-
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2413; CX 2538 (McCutcheon, IHT (Vol. 2) at 242) (“I fought it, for quite some time, and
just politely fought it by just saying, no, politely, no, and they kept pushing it.”)).

Mr. McCutcheon thought that joining DIFRA was a bad idea. He did not see a benefit of
being in an association with competitors, did not see a real clear goal that would benefit
Star, and was uncomfortable trusting his competitors. (McCutcheon, Tr. 2413). He did
not think it was a good thing to have an association of competitors, and believed that
“[w]e’re competitors for a reason, and I’d rather compete.” (CX 2539 (McCutcheon,
Dep. at 191)).

Mr. McCutcheon also feared that DIFRA would allow Star’s competitors to get
information on Star Pipe, and did not think that was healthy. (McCutcheon, Tr. 2414; see
also CX 2068 (McWane learned from DIFRA data that Star and Sigma had taken more of
McWane’s share than previously thought)).

7.5 In May and June 2008 McWane Agreed to a Further Price Increase
Conditioned Upon Sigma’s and Star’s Participation in the DIFRA
Information Exchange

In May and June of 2008, McWane agreed to a further price increase in return for
Sigma’s and Star’s participation in the DIFRA information exchange. (Infra { 1156-
1259).

7.5.1 Sigma Remained Eager for a Further Price Increase, and Sought to
Demonstrate to McWane That It Had Complied with the Tatman
Plan’s Call for the Elimination of Project Pricing

In April 2008, Sigma remained eager for further price increases, and sought to
proactively demonstrate to McWane that it had complied with the Tatman Plan’s call for
the elimination of Project Pricing. (Infra { 1157-1173).

7511 Sigma Planned a Further, “Big Bold” Price Increase, and
Lobbied McWane and Star for Support

In April 2008, Sigma was internally considering whether to raise Fittings price
multipliers. (Pais, Tr. 1926; CX 1138 at 001; Rybacki, Tr. 3541-3542).

Inan April 11, 2008 email to Sigma’s management team, Mr. Pais proposed a two-
pronged approach to increasing pricing: Sigma would announce significant multiplier
increases (described by Mr. Pais as a “BIG BOLD MOVE”); and Sigma would curtail
Project Pricing (described by Mr. Pais as Sigma’s “ill-fated *dual’ pricing approach for
PW/JOBs”). Mr. Pais wrote as follows:

Keeping with our ongoing effort to boost our Prices and hence
GMs as our AIC keep rising due to sharp overseas raw material
increases, which have finally caught up with the domestic scrap
costs too, please find the proposed MULTIPLIER MAP that LR
and | discussed 4/8 when he visited CRM. Though we would have
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preferred a LIST PRICE increase, as it is generally deemed “safer’,
we can also empathize with McWane’s trepidation about that route
when multiplier have slide last 2 years by almost 20% -- not to
speak of VRs which have climbed about 20% too.

In the end, all we care about [is] a NET increase in ASP/MT which
will ensure our maintaining -- an[d] even boosting -- our GMs
despite the cost increases as we can benefit from Inventory profits
as well, as we realized in 04.

Despite the gloomy assessment -- both about the market and
competition -- we have a very strong opportunity to lead and be a
catalyst in boosting the Multipliers to another level, in ONE
SHOT! It’s time BIG BOLD MOVES (BBM, baby!) and this M-
Map aims at just that...

I also think our pricing strategy needs to be a 1-2 punch -- taking
this opportunity to also correct the ill-fated ‘dual’ pricing approach
for PW /JOBs. | have also drafted a letter -- which LR can
abbreviate as he does so well -- and I think we should launch this
1-2 punch Monday 4/14 and make them effective 5/5/08. This ill-
advised ‘PW’ pricing has been suspiciously perceived by McWane
as a way to get around the Market pricing and they will continue to
resist any price boosts as they have truly lost market share and they
suffer from very high inventory levels and very uncertain future
since they also have substantial manufacturing commitments. We
need to earn their TRUST and CONFIDENCE in our plan to
improve the industry. So, it will take a measure of DISCIPLINE
and MATURITY on our part too. It’s thru our gutsy example that
we can and must draw the other to our cause and make them
follow in a new paradigm that has worked well in other products --
DIP, V&H, Couplings etc.

(CX 1138 at 001-002; Pais, Tr. 1926-1927; Rybacki, Tr. 3541-3546).

Mr. Pais attached a draft pricing letter to customers that explicitly stated that Sigma
would cease to use any Project Pricing:

As such, we wish to inform our customers that starting May 5,
2008, all customer requests for quotations any Plant Work and
Special Jobs will be processed using our prevailing national list
price and our regional multiplier terms and we will cease to use
any varying ‘special’ pricing.

(CX 1138 at 004 (emphasis in original); see also Pais, Tr. 1917 (“[W]e tried to tell our
customers we’re not going to give a different pricing for plant work and job and special
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and underground. We’re going to have one, which we would like to use the list price and
multiplier, and then depending on the horse trading, we will try to win the business on a
case-by-case basis.”); Minamyer, Tr. 3144 (“project price” and “special price” are used
interchangeably)).

In his cover email, Mr. Pais admitted that his intent behind the customer letter was to earn
McWane’s “TRUST and CONFIDENCE in our plan to improve the industry.” (CX 1138
at 001; see also CX 1132 at 002 (subsequent draft of same letter circulated by Mr. Pais on
May 6, 2008); Pais, Tr. 1932 (Mr. Pais believed Sigma needed to show McWane that “we
don’t exist merely to keep inflicting pain on them™)).

Later on April 11, 2008, Mr. Pais explained to a skeptical Sigma manager that Sigma
“will NOT - and can NOT - do this unilaterally,” but that “SIGMA/[McWane] may have
to be patient and tolerant [of Star] to a certain extent as long as we maintain our volume.”
(CX 1137 at 001; Pais, Tr. 1935-1937). All in all, Mr. Pais concluded, “THE BENEFITS
OF THESE SIGNIFICANT BOOST IN PRICING FOR ALL [FITTINGS] ARE TOO
GREAT TO IGNORE OR BE SKEPTICAL ABOUT!” (CX 1137 at 002 (emphasis in
original); Pais, Tr. 1938).

{

}(Rybacki, Tr. 3635-3636, in camera; Rybacki, Tr.
3610, 3617, in camera, {
}; CX 1621-A at 099-100, in camera (Rybacki telephone records);
supra 11 758-760 (detailing telephone records)).

{

} (Rybacki, Tr. 3635-3636, in camera; CX 1621-A at
098, in camera (Rybacki telephone records); supra 1 761-763 (detailing telephone
records)).}

{

} (Rybacki, Tr. 3638, in camera; Rybacki, Tr. 3610, 3617, in
camera, {
}; CX 1621-A at 104-105, in camera (Rybacki telephone records); supra 1
764-765 (detailing telephone records)).

Mr. Tatman later noted, in his April 16, 2008 Executive Report for the first quarter of
2008, that Sigma had communicated its desire for a further price increase:
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With costs continuing to rise in China, Sigma has recently been
putting out feelers on executing another price increase. Their
communications appear to be testing our acceptance or resistance
to supporting their prior announced then retracted January list price
increase.

(CX 1564 at 005; see also CX 2484 (Tatman, Dep. at 117-118) (discussing CX 1564)).

On April 18, 2008, Mr. Pais told his management team in an email that he believed Star
would follow Sigma’s price increase, but that McWane was more “skeptical” and
“CAUTIOUS,” and that therefore “WE WILL HAVE TO INFLUENCE THEM
THROUGH OUR SINCERITY AND CLARITY OF OUR PLANS AND ACTIONS.”
(CX 1134 at 001, 002; Pais Tr. 1942-1943 (“Q. . .. The ‘them’ in that sentence, that’s a
reference -- is that a reference to McWane and Star, sir? A. Possibly.”)).

Mr. Pais wrote in that email that Sigma’s April 2008 price increase letter should “include
one line to signal SIGMA’s strong commitment to ‘clean up’ our pricing.” (CX 1134 at
001; Pais, Tr. 1939-1940 (*clean up our pricing” referred to an effort to “streamline” or
“reduce the variations” in Sigma’s pricing)).

75.1.2 Sigma Prematurely Announced lts Price Increase After the
DIFRA Members Reached Agreement on Reporting
Procedures

On or about April 25, 2008, the same day that McWane, Sigma, and Star reached an
agreement to exchange information through DIFRA and settled on the corresponding
reporting procedures (CX 0160 at 002), Sigma sent out new customer letters announcing
that it would institute multiplier increases of up to ten multiplier points, to be effective
May 19, 2008. (CX 0862 at 001-002 (Star email, dated April 25, 2008 at 4:18 pm: “Here
is the Sigma fitting increase letter that just hit the streets today.”); see also CX 0137 at
003 (version faxed to Ferguson on April 27); Tatman, Tr. 493-494; CX 1855 (revised
draft emailed by Rybacki to Sigma M20 on April 24); Brakefield, Tr. 1278; RX-052 (Pais
email instructing regional managers to send out letter on April 25); Pais, Tr. 1944; CX
1858 (Sigma regional manager forwarding letter on April 25 to be sent out that day);
Rybacki, Tr. 3551-3552).

The effective date for Sigma’s April 25, 2008 price increase announcement was May 19,
2008, which was four days after the first DIFRA data was due to be submitted to SHRW
and therefore the approximate date on which the members expected the first DIFRA
report. (CX 0862 at 002; Tatman, Tr. 487. (CX 0862 at 001).

The new, higher multipliers announced by Sigma in its April 25, 2008 price increase
letter were intended to apply to all of Sigma’s Fittings sales so that all of Sigma’s Fittings
prices would be at one level. (Pais, Tr. 1943; RX-051 at 0001).

In its April 25, 2008 price increase announcement to customers, Sigma specified that
“[o]nly orders that are placed before May 19, 2008 with a specific shipping date will be
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honored and any jobs that are held for release will be subject to the new multipliers.”
(CX 0862 at 002 (emphasis in original); CX 0176 at 002 (emphasis in original)).

McWane received a copy of one of Sigma’s multiplier increase letters on April 25,
2008, and thought that the price increase that Sigma was announcing — an estimated 18%
to 40% in the region covered by the letter — was too high to “stick.” (CX 0176 at 001,
Tatman, Tr. 490-491). Mr. Tatman forwarded the letter to Messrs. McCullough and
Walton, calling it “interesting reading,” and noting that “I don’t think any of us truly
believe that degree of net price will stick.” (CX 0176 at 001; Tatman, Tr. 490-491).

On May 7, 2008, Star announced multiplier price increases that matched Sigma’s,
effective May 19, 2008. (CX 0037 at 001; McCutcheon, Tr. 2419-2420; CX 0819; CX
2538 (McCutcheon, IHT (Vol. 2) at 457-458); Minamyer, Tr. 3209; CX 0816; CX 0817,
CX 0818; CX 0819; CX 0820; CX 0821; CX 0822; CX 0823).

7.5.2 McWane’s May 7, 2008 Coded Letter Invited Sigma and Star to
Collude by Requiring Participation in DIFRA in Exchange for
Fittings Price Increases

McWane’s May 7, 2008 customer letter was an invitation to collude directed at Sigma
and Star, whereby McWane would agree to Fittings price increases if its competitors
participated in DIFRA. (Infra 17 1175-1191).

Mr. Tatman studied Sigma’s April 2008 price increase announcement and concluded that
Sigma’s large proposed price increase was undesirable as it would likely lead the industry
back to Project Pricing and “instability.” (CX 0137 at 001; Tatman, Tr. 495).

In a May 5, 2008 email to Mr. McCullough, Mr. Tatman linked Sigma’s recently
announced price increase to the DIFRA data he expected to receive in a few weeks’ time:
“Although the Sigma announcement represented an increase range of 20% to 40%, |
don’t believe we would follow that lead regardless of the DIFRA data as it would lead to
instability.” (CX 0137 at 001).

Rather than blindly following Sigma’s announced price increase, Mr. Tatman proposed a
potential price increase ranging from 8% to 12%, and attached a draft customer letter that
“would align with the approach of waiting until the DIFRA data is available before
announcing any price actions.” (CX 0137 at 001).

Mr. Tatman and Mr. McCullough decided to wait “until the DIFRA data is available
before announcing any price actions.” (CX 2484 (Tatman, Dep. at 132) (Mr.
McCullough wanted to have the DIFRA data before announcing any price action);
Tatman, Tr. 494-496; CX 0137 at 001; CX 2484 (Tatman, Dep. at 136) (one of the
reasons McWane announced that it was delaying a price action was that it wanted to wait
for the DIFRA data, which it did not yet have)).

The draft customer letter that Mr. Tatman emailed to Mr. McCullough on May 5, 2008
stated that McWane would wait before announcing any price increases until it had
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“updates” on several unnamed “factors” that would become available at the same time
McWane expected to receive the first DIFRA report:

Since several misperceptions are starting to circulate, we wanted to
send out this general communication to clearly define our intention
in regards to any future pricing actions.

Before announcing any price actions we carefully analyze all
factors including: Domestic and Global inflation, market &
competitive conditions within each region as well as performance
against our own internal metrics. We are currently waiting on
updates for several factors but anticipate being able to complete
our analysis towards the middle of the month. At that point we
will be sending out specific letters to each region detailing
changes, if any, to our current pricing policy.

(CX 0137 at 002 (emphasis added)).

McWane believed that by announcing a 20% to 40% price increase in advance of receipt
of the first DIFRA report, Sigma had acted under the “misperception” that McWane
would join a price increase prior to actual receipt of the DIFRA data. (CX 0137 at 001,
002; Tatman, Tr. 492-493 (admitting that he prepared the draft customer letter referring
to “misperceptions,” and circulated the letter for discussion internally together with a
copy of Sigma’s price announcement)).

McWane sent the final version of this letter to its customers on May 7, 2008. (CX 0137
at 002; CX 0138; see also CX 2484 (Tatman, Dep. at 136) (letter drafted by Tatman); CX
2477 (Jansen, Dep. at 254-255) (Mr. Tatman wrote the May 7, 2008 letter); CX 2170 at
001; Tatman, Tr. 499-500).

McWane’s May 7, 2008 letter did not communicate any specific change in McWane’s
prices; instead, it communicated in veiled terms that McWane would not yet follow
Sigma’s announced price increase, and that it would support higher prices only after it
received the DIFRA report:

We are sending this general communication to our waterworks
distribution customers to more clearly define our intention in
regards to future pricing actions.

Before announcing any price actions, we carefully analyze all
factors including: domestic and global inflation, market and
competitive conditions within each region, as well as our
performance against our own internal metrics. We anticipate
being able to complete our analysis by the end of May. At that
point, we will send out letters to each specific region detailing
changes, if any, to our current pricing policy.
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For planning purposes only, we expect for regions with a change
that multipliers will increase in the range of 6% up to 16%
effective June 16"

(CX 0138 (emphasis added); CX 0526; CX 2170 at 002; Tatman, Tr. 499-502).

Mr. Tatman testified that one “factor “ that he was waiting for before issuing a price
increase was McWane’s monthly financial data for April 2008, as set forth in McWane’s
monthly financial reports known as “blue books.” Mr. Tatman receives the blue books
five days after the close of each month, and knew that McWane’s internal blue book data
through April 2008 would be available by the second week of May 2008. (Tatman, Tr.
501, 818-819).

Mr. Tatman believed that McWane would receive the DIFRA data in time to “complete
[its] analysis by the end of May” and make a pricing decision that would be effective
June 16, as provided in McWane’s May 7, 2008 letter to customers. (CX 2170 at 002;
Tatman, Tr. 500-503).

Mr. Tatman conceded at trial that McWane was waiting for the first DIFRA report before
issuing the price increase. (See infra { 1208-1221).

75.2.1 The Coded Language in McWane’s May 2007 Letter Was
Meaningless to Its Distributor Customers

McWane’s Distributor customers, to whom the May 7, 2008 letter was ostensibly
addressed, consistently testified that McWane’s description of the factors it would
consider before raising prices did not help them run their business, even for planning
purposes, and was meaningless “fluff.” (CX 2516 (Sheley, Dep. at 153 (“Q. But the
previous paragraph has no meaning to you? A. No. In my words, that’s fluff.””); Sheley,
Tr. 3424-3425 (the sentence “Before announcing any price actions, we carefully analyze
all factors including: domestic and global inflation, market and competitive conditions
within each region, as well as performance against our own internal metrics” in Mr.
Tatman’s May 7, 2008 letter (CX 0138) had no meaning to Mr. Sheley as a Distributor);
CX 2544 (Coryn, Dep. at 125) (“Q. Does Tyler Union telling you what factors they
analyze help you run your business? A. No.”); CX 2510 (Groeniger, Dep. at 233-234)
(“Q. But as far as the factors that they are analyzing, that doesn’t help you run your
business? A. No. I cannot use this letter for any district or any contractor to get relief
because they don’t know what it is, what it means and they don’t know the date that they
are going to effectively change prices to where, and are they going to allow us to buy
fittings until that date at a specific date or after that date, are they going to give us a grace
period? This letter could mean to me they are going to give us a grace period, but we
don’t know how much it’s going up, so it’s difficult.”); CX 2514 (Webb, Dep. at 105)
(“Q. Does Tyler Union telling you what factors they analyze help you in your running of
your business as a distributor of Waterworks products? A. I — I don’t see where it helps
us.”); CX 2504 (Thees, Dep. at 96) (“Q. Does Jerry Jansen telling you as a distributor
what factors they analyze help you run your business? A. No.”) (objections omitted)).

173



1187.

1188.

1189.

1190.

1191

PUBLIC RECORD

The factors McWane claimed it would “analyze” before issuing a price increase were
never before, and never after, included in pricing letters. (CX 2516 (Sheley, Dep. at 152-
153) (“You normally don’t see this.”); CX 2510 (Groeniger, Dep. at 231, 233-234); CX
2544 (Coryn, Dep. at 124-125); CX 2504 (Thees, Dep. at 96)). Similarly, on a prior
occasion on which McWane had declined to follow a Sigma price increase, McWane had
not issued a similar letter. At trial, Mr. Tatman was unable to explain why McWane felt
the need to issue its May 7, 2008 customer letter announcing that it did not intend to
match Sigma’s increase, but had not felt the need to issue a similar letter the last time it
had declined to follow a Sigma price increase, in October 2007. (Tatman, Tr. 501-502
(unable to recall “another time where you sent out a letter like this where you announced
that you were not increasing prices”)).

The 6% to 16% range for a possible price increase that was provided in McWane’s May
7, 2008 letter was useless to customers for planning purposes. (Sheley, Tr. at 3443-3444
(“Q: And the amount of the price change, that’s information you would need to know;
right? If there’s going to be a price change, you want to know what it is. A: In the range
of 6 to 16 percent doesn’t do me a lot of good.”)).

Mr. McCutcheon believed that the explanation contained in the McWane May 7, 2008
letter, i.e., McWane was “carefully analyzing all factors,” etc., would not have been
helpful to a Distributor, and that the only thing in the letter that would be of interest to a
Distributor was the last sentence of the letter. (CX 0863 at 001 (copy of May 7, 2008
letter); CX 0138 (same); CX 2539 (McCutcheon, Dep. at 178-179, 182); CX 2538
(McCutcheon, IHT (Vol. 2) at 318-320) (third sentence of letter is not helpful to a
Distributor, only the last sentence is helpful); McCutcheon, Tr. 2422 (McCutcheon saw
the McWane May 2008 letter)).

75.2.2 The Other Suppliers Thought 1t Was Unusual for McWane to
Send a Price Letter to Customers That Did Not Actually
Announce a New Price

Mr. Rybacki recognized the language in McWane’s May 7, 2008 letter as out of the
ordinary. (Rybacki, Tr. 3569 (“I did remember that part because | thought it was a little
quirky for Jerry Jansen.”)).

When Mr. McCutcheon received a copy of McWane’s May 7, 2008 letter, he thought that
the letter was “odd,” “arrogant,” and “humorous.” Mr. McCutcheon had never seen a
price increase letter like that. In other instances in which a supplier chooses to take a
price increase “he just announces we’re taking an increase.” (CX 2539 (McCutcheon,
Dep. at 179)).
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7.5.3 McWane Withheld Its Agreement to a Price Increase Until the
DIFRA Information Exchange Was Implemented

75.31 Sigma and Star Understood the Coded Message in McWane’s
May 7, 2008 Letter and Delayed Their Announced Price
Increase

Sigma and Star understood the coded invitation to collude in McWane’s May 7, 2008
letter and delayed their announced price increases in response. (Infra f{ 1193-1200).

Only the DIFRA members — including Sigma and Star — were aware that McWane was
scheduled to receive DIFRA data “by the end of May.” (CX 0138 at 001 (McWane May
7, 2008 coded pricing letter); CX 0160 at 002 (April 25, 2008 DIFRA conference call
summary e-mail establishing reporting schedule)).

When it issued its May 7, 2008 letter, McWane expected that Sigma and Star would
respond to that announcement. (Tatman, Tr. 508-509; CX 0431 (Tatman May 13, 2008
email to McCullough: “Jerry is on a hunt for follow-up letters from Sigma and Star in
response to our announcement.”)).

Mr. Rybacki received and read a copy of McWane’s May 7, 2008 letter. (Rybacki, Tr.
3568). He noted that the letter provided an indicative range of pricing increases “for
planning purposes,” but did not “firmly say that they were going up.” Mr. Rybacki was
“leery” of the letter because it was “ambivalent.” (Rybacki, Tr. 3570-3571).

Sigma put most of its planned price increase on hold as a result of McWane’s May 7,
2008 letter. (Rybacki, Tr. 3570-3572; CX 1734 at 001 (Greg Fox of Sigma forwarding a
copy of McWane’s May 7, 2008 pricing letter within Sigma on May 8, 2008, with the
following comments: “I am certain we will delay our announced increases to mirror their
dates. In addition, I’m certain we’ll match their multipliers once published.”); RX-076
(June 16, 2008 email from Sigma’s Greg Fox announcing a further delay of a Sigma price
increase due to the delay in McWane’s announcement of a price increase because “we are
forced to delay our increase until we ascertain the specifics of Union/Tyler’s increase
from the market. Our increase will match U/T’s both in amount and implementation
date.”)).

Sigma’s northeast region, however, was the lone region that decided to implement
Sigma’s previously announced May 19, 2008 price increase, at least for some time, and
Sigma lost business in that region as a result. (Rybacki, Tr. 3571-3572).

Star also put its planned price increase on hold as a result of McWane’s May 7, 2008
letter. CX 0527 at 001 (Star’s Ramon Prado forwarding a Minamyer May 12, 2008 email
to territory managers at Star, informing them that Star’s “current multiplier changes on
fittings have been put on hold for the time being” and that “Tyler is not going up until
June 16th and multipliers are yet to be determined,” and attaching a copy of McWane’s
May 7, 2008 pricing letter); RX-060 at 001 (Minamyer May 12, 2008 email); CX 2526
(Minamyer, Dep. at 185-186); Minamyer, 3213-3214; McCutcheon, Tr. 2424-2425; CX
2537 (McCutcheon, IHT (Vol. 2) at 462)).
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In a May 13, 2008 email to Messrs. McCullough and Walton, Mr. Tatman observed that
“Sigma and Star are verbally retracting the May 19th date. Nothing written has been un-
covered yet. | suspect neither will put any hard copies out until they know what we’re
doing and then I assume they will follow.” (CX 0367 at 001; Tatman, Tr. 509-510).

Sigma and Star never fully implemented the May 19, 2008 multiplier price increases that
they had announced. (Tatman, Tr. 514 (“I don’t believe that they made those effective.”);
CX 2430 at 001 (Star June 27 announcement following a subsequent McWane multiplier
increase); CX 2253 at 001-003 (Sigma following same McWane multiplier increase)).

75.3.2 Star Understood the Coded Message in McWane’s May 7,
2008 Letter and Immediately Agreed to Submit Its Sales Data
to DIFRA

Star understood the coded invitation to collude in McWane’s May 7, 2008 letter and
immediately agreed to submit its sales data to DIFRA. (Infra 1 1202-1207).

Star received a copy of McWane’s May 7, 2008 letter from HD Supply at 1:06 p.m. on
May 7, 2008. (CX 0863 at 001; Minamyer, Tr. 3209-3210 (it was Mr. Minamyer’s
normal practice to read McWane’s letters and share it with Mr. McCutcheon);
McCutcheon, Tr. 2422-2423 (admitting that he saw the letter)).

Mr. Minamyer believed that the language in McWane’s May 7, 2008 letter indicating that
McWane was “analyz[ing] all factors including: Domestic and global inflation, market
and competitive conditions within each region, as well as our performance against our
own internal metrics” would not matter to customers, but could have meaning to Sigma
and Star. (CX 2525 (Minamyer, IHT at 86-87); CX 0138).

Star understood that McWane would not agree to increase prices until it had the actual
DIFRA data in hand. Within hours of receiving McWane’s coded letter, Star’s Mr.
McCutcheon responded to Mr. Long’s April 25, 2008 and May 5, 2008 emails regarding
DIFRA reporting procedures, and confirmed to Mr. Long and to the other DIFRA
members, including Mr. Tatman, that Star would submit its data to DIFRA. (CX 1085 at
001 (Star confirming it will submit DIFRA data on the afternoon of May 7);
McCutcheon, Tr. 2423; Brakefield, Tr. 1287).

At 4:45 p.m. on May 7, 2008, after responding to the May 5, 2008 email from Thad
Long, confirming that Star would submit its data, Mr. McCutcheon forwarded Mr.
Long’s April 25, 2008 email to Navin Bhargava (who would assemble Star’s DIFRA data
submission), with the subject line “please call me on this.” (CX 0530 at 001;
McCutcheon, Tr. 2426).

{

} (McCutcheon, Tr. 2438-2442, in camera; Rybacki, Tr. 3642, in
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camera; CX 1621-A at 085, 086, in camera (Rybacki telephone records); supra 1 771-
772 (detailing telephone records)).

On May 19, 2008, Mr. Bhargava sent Star’s sales data to Mr. McCutcheon for submission
to DIFRA. (CX 0530 at 001; McCutcheon, Tr. 2427).

75.3.3 McWane and Sigma Closely Monitored Star’s Delay in
Submitting Its Sales Data to DIFRA

McWane and Sigma closely monitored Star’s delay in submitting its sales data to DIFRA,
repeatedly contacting DIFRA and Star to determine the status of Star’s submission.
(Infra 11 1209-1221).

McWane submitted its DIFRA data to SRHW on May 14, 2008. (CX 1303 at 002).

{

} (Rybacki, Tr. 3642, in camera; CX 1621-A at 095, in camera
(Rybacki telephone records); supra § 773 (detailing telephone records); (Rybacki, Tr.
3610, 3617, in camera, {

}

Later on May 16, 2008, Mr. McCutcheon sent an email to Mr. Brakefield with the subject
line “star’s tonnage data,” stating, “Hello Tom, sorry for the delay. The info should be in
next week.” Mr. Brakefield forwarded the message to Mr. Pais and Mr. Rybacki. (CX
1129; Rybacki, Tr. 3561-3563).

On May 21, 2008, while Mr. Tatman was in China, Mr. Tatman sent an email to
Margaret Powell of SRHW stating that he was “hoping to receive the DIFRA reports
since | believe all members have submitted data,” and asked for “an estimated date of
when the reports will be available.” (CX 1335; Tatman, Tr. 515-516).

Mr. Tatman also contacted Mr. Brakefield directly, asking why the DIFRA report was
late and why it had not been delivered as agreed upon in the conference call. (Brakefield,
Tr. 1288 (“I started receiving either e-mails or calls from Mr. Tatman. . . . | think he had
also tried to get in touch with the CPA and which I’d tried to warn him against that, that
was not the proper way to handle it. . . .”)).

Mr. Brakefield told Mr. Tatman that Mr. Tatman should proceed through DIFRA’s
attorneys. (Brakefield, Tr. 1288 (he “tried to get Mr. Tatman to understand that that was
not the proper way to do that, we need to proceed with the attorneys in that kind of
communication”)).

Mr. Tatman asked DIFRA counsel to contact the non-reporting DIFRA members to get
their data in. (Tatman, Tr. 518).
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{

} (Rybacki, Tr. 3644-3644, in camera; CX 1621-A at 084, in camera (Rybacki
telephone records); supra 1 774-775 (detailing telephone records); Rybacki, Tr. 3610,
3617, in camera, {

}

On May 28, 2008, Mr. Herren of Bradley Arant sent an email to the DIFRA members
reminding them of the previously agreed deadline for initial submission of data to
DIFRA, and requesting, “If you have not already submitted this data for your company,
please submit the data to Margaret [Powell at SRHW] at your earliest convenience.” (CX
1090 at 001; Brakefield, Tr. 1289-1291).

Mr. Brakefield kept Messrs. Pais, Rybacki, and Rona updated as to the status of the
DIFRA data submissions. (CX 1129; CX 1130; CX 1086; Rybacki, Tr. 3561-3565).

On May 30, 2008, Mr. Brakefield forwarded Mr. Herren’s May 28, 2008 email to Messrs.
Rybacki, Bhattacharji, and Rona, noting “I will follow up on this and advise.” (CX 1090
at 001; CX 1130 at 001 (Brakefield email forwarding to Messrs. Rybacki, Bhattacharji
and Rona the Star May 16, 2008 commitment to submit the DIFRA data and stating that
he would “stay on top of this and advise”); Brakefield, Tr. 1291).

Mr. Brakefield spoke with Mr. McCutcheon regarding Star’s late submission of data.
(Brakefield, Tr. 1291-1292; McCutcheon, Tr. 2430).

{

} (McCutcheon, Tr. 2438-
2442, in camera; Rybacki, Tr. 3644-3645, in camera; CX 1621-A at 085, 086, in camera
(Rybacki telephone records); Rybacki, Tr. 3564 (Q. Did you contact Mr. McCutcheon in
late May, early June to encourage him to get his DIFRA data in? A. Again, I’m -- | don’t
know specifically. Maybe. | don’t know.”); supra [ 776-778 (detailing telephone
records)).

7534 Star Submitted Its Data to DIFRA on June 5, 2008 Invoking
the Lanquage of McWane’s May 7, 2008 letter

Star submitted its data to DIFRA on June 5, 2008, acknowledging the suppliers’
agreement by invoking the language of McWane’s May 7, 2008 letter. (Infra §{ 1223-
1226).
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Mr. McCutcheon submitted Star’s DIFRA data to SRHW at 12:37 p.m. on June 5, 2008.
(CX 0049 at 001; McCutcheon, Tr. 2427; CX 2538 (McCutcheon, IHT (Vol. 2) at 304)).
Star’s June 5, 2008, submission to DIFRA contained, inter alia, Star’s annual sales data
for Fittings for 2006 and its monthly sales data for Fittings for 2007 and for January 2008
through April 2008. (CX 0049 at 001-005).

Immediately thereafter, at 12:48 p.m. on June 5, 2008, Mr. McCutcheon notified Mr.
Brakefield and Mr. Rybacki of Sigma by email that Star had submitted its DIFRA data,
and included verbatim language from McWane’s May 7, 2008 letter:

Good morning Mr. President. | just sent our info in. Sorry it took
so long, but we were “carefully analyzing all factors including:
domestic and global inflation, market and competitive conditions
within each region, as well as performance against our own
internal metrics.” (Does that look familiar?).

(CX 1091; CX 0138 (May 7, 2008 letter); CX 2538 (McCutcheon, IHT (Vol. 2) at 311-
313) (Acknowledging that the verbiage above came from a McWane pricing letter to
customers, and that this letter was likely intended to “poke at [Star] for trying to take a
price list increase.”); Brakefield, Tr. 1292).

Mr. McCutcheon’s repetition of the McWane May 7, 2008 letter in its submission of the
Star data to DIFRA reflects Mr. McCutcheon’s then state of mind that the price increase
that was the subject of McWane May 7, 2008 was contingent upon Star and Sigma
participating in DIFRA information exchange. (CX 1091; see also RX-697
(McCutcheon, IHT (Vol. 2) at 315) (after investigation is initiated, Mr. McCutcheon can
offer no plausible explanation for his reference to McWane’s May 7, 2008 letter, except
to suggest, “the quote was just my attempt at humor.”)).

Several hours after receiving Mr. McCutcheon’s June 5, 2008 email, Mr. Brakefield
reported to Messrs. Rybacki, Pais and Rona that Star had submitted its numbers: “looks
like the numbers are in.” (CX 1086).

75.3.5 McWane Delayed Its Price Announcement Because of Delays
in Receiving the First DIFRA Report

In late May and early June, 2008, McWane delayed its price announcement because of
delays in receiving the first DIFRA report. (Infra 1 1228-1239).

On May 23, 2008, Mr. Tatman informed Messrs. McCullough and Walton that SRHW
had not yet received the sales data from all of the DIFRA members, and that he had asked
DIFRA’s counsel to follow up and contact the DIFRA members. Mr. Tatman suspected
that the delay was due to Star and Sigma being “upset over their perception of McWane’s
lack of support on pricing.” (CX 1186; Tatman, Tr. 517-518).

On May 24, 2008, Mr. McCullough responded to Mr. Tatman’s May 23, 2008 email by
stating that McWane should “stand pat” on a new price increase until the DIFRA market
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share data was available. Mr. Tatman and Mr. Walton agreed. (CX 1186; Tatman, Tr.
518-521; CX 2479 (McCullough, Dep. at 224)).

McWane’s decision to “stand pat” on any price increase until it had received the DIFRA
market share reports was “somewhat painful to the bottom [line] in the short term, [but it]
would re-enforce the message we’ve been trying to drill in which when successful will
pay long term dividends.” (CX 1186 at 001; Tatman, Tr. 519-520; see also CX 2484
(Tatman, Dep. at 136)).

Mr. Tatman’s statement regarding “painful to the bottom [line]” was a reference to the
short term pain to McWane’s financial bottom line that would result from delaying the
price increase announcement. (CX 1186; Tatman, Tr. 520-521; CX 2484 (Tatman, Dep.
at 136)).

Mr. Tatman admitted at trial that the “message we’ve been trying to drill in” was
McWane’s unwillingness to “lose visibility of where the competitive level in the
marketplace is.” (CX 1186; Tatman, Tr. 522 (message was that “we are not going to lose
visibility of where the competitive level in the marketplace is”)).

On May 29, 2008, McWane already had a draft of a price increase letter ready to send to
its customers, announcing a weighted average increase on blended Fittings of
approximately 8%. (CX 1193 at 001; Tatman, Tr. 517).

On Mr. McCullough’s instructions, Mr. Tatman waited for the DIFRA data before
issuing any price increase. (Tatman, Tr. 494-495 (“[G]etting the DIFRA data was
important to my boss Leon.”)).

In a series of emails on June 10, 2008, Mr. Tatman pressed Ms. Powell at SRHW for
timely turnaround of the aggregated DIFRA report. (CX 1334 at 002 (“[T]he week of the
23" is going to be difficult to accept.”); Tatman, Tr. 528-529; CX 2520 (Haley, Dep. at
60-61) (Ms. Powell reported that Mr. Tatman was “harassing” her); see also CX 1332 at
001 (Ms. Powell writing to Mr. Haley on June 10, 2008: “This same guy [Tatman] that
was harassing me a month ago about getting him the reports asap (even though we didn’t
have all the members reporting) is calling me again wanting everything completed this
week.”); CX 2270 at 001, 002 (June 11, 2008 email from Herren to DIFRA members
apologizing for the confusion surrounding initial reporting and asking members to “avoid
direct communication between the individual members and [SRHW])).

Also on June 10, 2008, Mr. Tatman sent an email to Mr. Wood of the Bradley Arant law
firm asking if DIFRA could use another accounting firm in order to get the DIFRA data
more quickly. (Tatman, Tr. 530; see also CX 2269 at 002).

Mr. Tatman admitted at trial that the only new information that McWane received before
issuing its June 17, 2008 price increase was the DIFRA data. (Tatman, Tr. 544 (“Q. Sir,
the only new information that you received on the afternoon of June 17 was the DIFRA
data; right? A. Yes. Q. And after -- once you received that information, between yourself
and Mr. McCullough, you made a decision on price; is that right, sir? A. We elected to go
with the lower number. Yes. Q. You elected to go with a lower number, 8 versus 12; is

180



1238.

12309.

1240.

1241.

PUBLIC RECORD

that what you’re saying? A. Yes.”); see also supra { 1183 (the availability of McWane’s
internal financial numbers does not explain its delay in issuing a price increase)).

75.3.6 The First DIFRA Report Was Issued On June 17, 2008

McWane and the other DIFRA members received the first DIFRA report from SRHW at
2:41 p.m. on June 17, 2008. (CX 0052 (email from Bree Holland of SRHW to Messrs.
Tatman, Brakefield, Crawford, and McCutcheon attaching DIFRA reports for 2006,
2007, and January through April of 2008); Tatman, Tr. 534-536, 936; Brakefield, Tr.
1297-1298; Pais, Tr. 2121; McCutcheon, Tr. 2444-2445, in camera).

The first DIFRA report contained annual data for 2006, monthly data for 2007, and
monthly data for the first four months of 2008. (CX 0052 at 003, 005, 007; Tatman, Tr.
535).

75.3.7 McWane Issued a Price Increase Within Hours After Receiving
the First DIFRA Report

McWane issued a price increase within hours after receiving the first DIFRA report
(Infra 1 1241-1245).

Rick Tatman’s initial analysis of the first DIFRA report took less than 40 minutes. In
that time, he did a quick market share analysis comparing the data with other
benchmarks, such as data obtained from another information exchange in a related
market, the Valve Manufacturer’s Association (VMA). (CX 0139 at 001; Tatman, Tr.
536-537). Mr. Tatman provided his “initial observations” in an email to McWane’s
management:

1. 2006 baseline total DIFRA tonnage tracks very well with what
we would have expected based upon walking the 2001 market data
from the 421 hearings forward using the change in VMA units

2. Our share loss for 2007 and Apr YTD 2008 is actually larger
than what | expected. Note the DIFRA tonnage is not down as
much over those period as the VMA unit data

3. The “backed into” non DIFRA tonnage appears to be on the
lower end of what we would have expected

4. All points above suggest that data is accurate within reason
which was probably the resistance to sending it out before we
announced any price.

5. The larger than expected share loss will make the task of getting
it back more difficult, but of course will make victory all the more
sweater [sic] in terms of the incremental financial benefits.”

(CX 0139 at 001; CX 2068 at 001; Tatman, Tr. 536-537, 949-950).

181



1242.

1243.

1244,

PUBLIC RECORD

Later that same day, at 6:26 p.m. on June 17, 2008, less than four hours after receiving
the DIFRA report, McWane issued its price increase letter, announcing an increase in
Fittings multipliers effective July 14, 2008, and stating that the weighted average increase
on blended Fittings and accessories was “approximately 8%.” (CX 1191 at 001 (letter to
Glenn Fielding at HD Supply); CX 1576 at 003 (email to Mr. Doane and Mr. Thees at
Ferguson attaching nationwide multiplier map); Tatman, Tr. 538, 544, 952; RX-644
(Tatman, Dep. at 155); CX 0047 (multiplier increase letter to Southeastern states)).

In an email to Mr. Doane and Mr. Thees at Ferguson attaching the pricing letter, Mr.
Tatman stated that “[t]he increase is significantly smaller than what | believe others have
proposed, but we believe this level is rational given all factors considered.” (CX 1576 at
003; Tatman, Tr. 544; 954-955 (referring to other proposed price increases by Sigma and
Star)).

While Mr. Tatman conceded that he waited until after he had received the first DIFRA
report before issuing McWane’s June 17, 2008 price increase letter (see 11 5.5.3.5), Mr.
Tatman offered contradictory explanations at trial for how McWane used the first DIFRA
report in issuing its June 17, 2008 price increase:

a. Mr. Tatman initially testified that he used the DIFRA data to determine the magnitude
of the price increase that McWane would announce:

[W]e had two options discussed earlier in a brainstorming session
for price increase, an 8 percent and a 12 percent. Because our
share loss was greater than what we thought [based on DIFRA
data], we went out with the 8 percent, which is consistent with the
strategy I’ve been discussing all day long.

(Tatman, Tr. 536-538; CX 0139 at 001; Tatman, Tr. 538 (“[W]e had two options, an 8
percent and a 12 percent. The DIFRA data came in. It’s like oh, crap, the share loss
is worse than we thought. What are we going to do? Let’s go with the lower number
because we obviously must be getting beat on price again . . ..”); Tatman, Tr. 544
(*Q. Sir, the only new information that you received on the afternoon of June 17 was
the DIFRA data; right? A. Yes. Q. And after -- once you received that information,
between yourself and Mr. McCullough, you made a decision on price; is that right,
sir? A. We elected to go with the lower number. Yes. Q. You elected to go with a
lower number, 8 versus 12; is that what you’re saying? A. Yes.)).

b. In later testimony, Mr. Tatman claimed that while McWane was waiting to issue its
price increase until it had received the DIFRA market share reports, Mr. Tatman did
not need or use the DIFRA data to determine the magnitude of McWane’s pending
price increase:

[T]he decision in my mind was already made. . . . | was going with
the lower number. And we just waited till the DIFRA data came in
because Leon wanted to see that and [do] a quick analysis. | really
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didn’t need to look that hard at the DIFRA data because | knew the
answer already.

(Tatman, Tr. 957-958; CX 1193 at 001 (May 29, 2008 draft price increase letter
reflecting 8% increase); Tatman, Tr. 539 (“My draft letter before the DIFRA data is 8
percent. Now that we have the DIFRA data, that confirms it.”)).

Mr. Page and Mr. McCullough also examined the DIFRA data, concluding that the
market share losses reflected there had been a result of Project Pricing. (CX 2068 (June
18, 2008 email exchange in which McCullough explains that “Sigma and Star were
seeking an increase in the 25% range which we will not support as they continue to take
share with special pricing,” and Page responds “This just reflects the lack of support and
feedback we got from distribution as they wanted us to hold high price levels and buy
under neath us.”)).

75.3.8 Star and Sigma Quickly Matched McWane’s June 17, 2008
Price Increase

Y
(McCutcheon, Tr. 2447-2448, in camera; Rybacki, Tr. 3645-3646, in camera; CX 1621-
A at 088, 089, in camera (Rybacki telephone records); supra 1 781-782 (detailing
telephone records)).

On or about June 27, 2008, Star announced it would follow McWane’s price increase,
and issued letters to its customers specifying the multiplier increases that it would
implement to match McWane, effective July 14, 2008. (CX 2430 at 001 (Star June 27
announcement for states with .30 multiplier); CX 2255 (Star June 27 announcement for
states with .28 multiplier); CX 2252 (Star June 27 announcement for states with .33
multiplier); Minamyer, Tr. 3216-3218; CX 2254 at 001-004 (preparing sales force for
another round of multiplier increases and instructing them that they should follow the
same procedures as previously announced before offering any Project Prices); Minamyer,
Tr. 3216-3217; see also supra {{ 972-996 (similar instructions circulated in January
2008); McCutcheon, Tr. 2448, in camera).

At least one of Star’s June 27, 2008 price increase letters was sent by Star directly to
Craig Schapiro of Sigma, who forwarded it within Sigma with the comment “Looks like
Star is sending their version of the TYLER letters....” (CX 2252 at 001; Rybacki, Tr.
3573).

On or about July 7, 2008, Sigma followed McWane’s price increase. (CX 2253 at 001-
003 (Sigma regional manager circulating Sigma multiplier increase letters matching
McWane’s, noting that they would be faxed “to the marketplace” the next day and that “I
believe it’s a confirmation of what the market already knows.”); see also Rybacki, Tr.
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3574-3575 (“I wanted to go up as well. | wanted to make sure that we were locked
step.”)).

On July 18, 2008, Mr. Tatman observed in the “Sales/Market/Competitive Environment”
section of his Second Quarter 2008 Executive Report that “[b]oth Sigma and Star have
communicated support of the July 14th price increase.” (CX 1562 at 004; Tatman, Tr.
558).

7.5.3.9 Mr. Tatman Actively Policed the Prompt Submittal and
Turnaround of Monthly DIFRA Reports

After DIFRA issued its first report, Mr. Tatman continued to actively police the timely
monthly submittal of data and the prompt turnaround of DIFRA reports (Infra 1 1252-
1259).

The normal DIFRA reporting cycle involved member submission of data to SRHW by
the 15" of the month, with the aggregated report sent to members for the 20™ of the
month, and if the 20" fell on a weekend, the following Monday. (Brakefield, Tr. 1316
(“The normal reporting cycle was to report the previous month by the 15th, and hopefully
they would end up sending that back out by the 20th. And if the 20th fell on a weekend,
it would be the following Monday.”)).

Mr. Tatman contacted DIFRA’s accountants at SRHW directly regarding the timeliness
of DIFRA reports. (Brakefield, Tr. 1314-1315; Brakefield, Tr. 1316-1317 (“Mr. Tatman
had a lot of concerns because a couple of times . . . the numbers didn’t show up exactly
when he thought they should, and he was constantly really creating some issues.”)).

On several occasions, Mr. Tatman contacted DIFRA members directly — without copying
or going through DIFRA’s lawyers — regarding the timing of submission of data to
DIFRA and receipt of DIFRA reports by members. (CX 2447; CX 2448).

On August 18, 2008 Mr. Tatman sent an email to Mr. Brakefield asking if the DIFRA
reporting cycle was on schedule. (CX 2447; Brakefield, Tr. 1315-1316; Tatman, Tr. 552-
554).

At the time of Mr. Tatman’s August 18, 2008 email, Sigma had not yet submitted its data
to SRHW, and Sigma submitted its July 2008 data to SRHW the very next day. (CX
1318 at 001).

On September 23, 2008, Mr. Tatman sent another email to Mr. Brakefield asking if the
DIFRA reporting cycle was on schedule. (CX 2448; CX 2447 (Tatman email to
Brakefield: “To your knowledge are we now on a normal reporting cycle for DIFRA? If
so all members should have reported by the 15th and the reports should be out by the
20™."); Brakefield, Tr. 1315-1317; Tatman, Tr. 556-557).

As with the prior month, Sigma had not yet submitted its data to SRHW, and it submitted
its August 2008 data to SRHW three days later. (CX 1316 at 001).
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On several occasions, Mr. Brakefield instructed Mr. Tatman that such direct
communications between DIFRA members, and between DIFRA members and SRHW,
were inappropriate, and that communications should go through the association’s
lawyers. (Brakefield, Tr. 1314-1317 (“Did you tell Mr. Tatman that it was inappropriate
for him to contact you directly? A. Yes, sir, | did. On several occasions.”); Brakefield Tr.
1288 (“I basically tried to get Wood Herren to make that call and then also tried to get
Mr. Tatman to understand that that was not the proper way to do that, we need to proceed
with the attorneys in that kind of communication.”)).

7.6  DIFRA Was Intended and Used to Facilitate Price Stability and
Transparency Through an Information Exchange

Notwithstanding the potentially procompetitive purposes set forth in DIFRA’s Articles of
Incorporation (such as industry standard setting, education, outreach, advocacy, and
research), DIFRA’s actual objective, and the only activity it meaningfully engaged in,
was the operation of an information exchange aimed at monitoring market shares,
reducing competition, and stabilizing prices in the Fittings market. (Infra {1 1261-1337).

7.6.1 Original Purposes of DIFRA

DIFRA did not meaningfully engage in any of the salutary purposes listed in its Articles
of Incorporation. (Infra 11 1262-1274).

Acrticle 111 of the DIFRA Articles of Incorporation sets forth various purposes of the
organization:

(i) To promote the interests of the ductile iron fittings industry and
to promulgate policies and conduct activities for the betterment of
the ductile iron fittings industry, provided that all policies and
activities of the Association be consistent with applicable federal,
state and local antitrust, trade regulation and other laws and
regulations;

(ii) To provide members and others with the opportunity for
discussion, education, advancement and improvement of the
ductile iron fittings industry through meetings, seminars,
publications, and other programs and activities;

(iii) To advocate and publicize the needs, interests and merits of
the ductile iron fittings industry to industry, the public; and the
government;

(iv) To assist in the development and establishment of standards
with respect to the ductile iron fittings industry;

(v) To acquire, prepare, publish and disseminate technical data and
information relating to the ductile iron fittings industry;
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(vi) To plan and conduct research and test programs for ductile
iron fittings and other products of interest to the ductile iron
fittings industry; and

(vii) To do those things necessary or desirable for the
accomplishment of any of the foregoing purposes and for the
interest and benefit of the Association and its members, including
the exercise of those powers which are authorized by the Act.

(CX 0158 at 002-003; Tatman, Tr. 576).

DIFRA did not do anything to “promote the interests of the ductile iron fittings industry,”
despite that being a purpose listed in its Articles of Incorporation. (Tatman, Tr. 576-577
(“[T]hey did not do anything to promote the interests of the ductile iron fittings
industry”); Brakefield, Tr. 1229-1234 (DIFRA did not actually do anything to pursue this
purpose); CX 0158 at 002-003 (listing purpose in DIFRA Articles); CX 1480 at 004-005
(same)).

DIFRA did not do anything to create “opportunity for discussion, education,
advancement and improvement of the ductile iron fittings industry through meetings,
seminars, publications or other programs and activities,” despite that being a stated
purpose in the articles of incorporation. (Tatman, Tr. 577; Brakefield, Tr. 1230 (DIFRA
never provided seminars, never issued publications); CX 0158 at 003 (listing purpose in
DIFRA Atrticles); CX 1480 at 005 (same)).

DIFRA did not do anything to “advocate or publicize the needs, interests and merits of
the ductile iron fitting industry to industry, the public and the government,” despite that
being a stated purpose in the articles of incorporation. (Tatman, Tr. 577; Brakefield, Tr.
1231 (DIFRA did not engage in any activities to advocate for the interests of the Fittings
industry); CX 0158 at 003 (listing purpose in DIFRA Articles); CX 1480 at 005 (same)).

DIFRA did not do anything to “assist in the development and establishment of standards
with respect to the ductile iron fittings industry,” despite that being a stated purpose in the
articles of incorporation. (Tatman, Tr. 578; Brakefield, Tr. 1231-1232, 1256 (DIFRA did
not establish or propose any Fittings standards, did not form a standards committee);
Brakefield, Tr. 1328 (from 2005 until the present, DIFRA has never taken action to
promote standards for Fittings); CX 0158 at 003 (listing purpose in DIFRA Articles); CX
1480 at 005 (same); CX 2538 (McCutcheon, IHT (Vol. 2) at 246) (DIFRA never did any
work on setting industry standards or industry codes); CX 2541 (Crawford, Dep. at 82)
(U.S. Pipe representative recalls no DIFRA committees established to discuss industry
standards)).

DIFRA did not do anything to “acquire, prepare, publish and disseminate technical data
and information relating to the ductile iron fittings industry,” despite that being a stated
purpose in the articles of incorporation. (Tatman, Tr. 578; Brakefield, Tr. 1232-1233;

CX 0158 at 003 (listing purpose in DIFRA Articles); CX 1480 at 005 (same); CX 2541

186



1268.

1269.

1270.

1271.

1272.

1273.

1274.

1275.

1276.

1277.

PUBLIC RECORD

(Crawford, Dep. at 83-85 (U.S. Pipe representative recalls no committees established to
discuss technical aspects of Fittings)).

DIFRA did not do anything to “plan and conduct research and test programs for the
ductile iron fittings and other products of interest,” despite that being a stated purpose in
the articles of incorporation. (Tatman, Tr. 578; Brakefield, Tr. 1233; CX 0158 at 003
(listing purpose in DIFRA Articles); CX 1480 at 005 (same)).

DIFRA never formed any committees. (Brakefield, Tr. 1236, 1256).
DIFRA never sought input from Fittings Distributors. (Brakefield, Tr. 1330).

DIFRA’s only operating expenses were payments to the law firm Bradley Arant, which
were split evenly by the four members and were inclusive of SRHW’s fees. (Brakefield,
Tr. 1272-1274; CX 1486 at 002 (meeting agenda item re: operating expenses)).

DIFRA has never filed tax returns, and DIFRA members have never paid dues to DIFRA.
(Brakefield, Tr. 1323-1324).

Notwithstanding the various stated purposes set forth in the DIFRA Articles of
Incorporation, the only thing that DIFRA did was to report aggregated sales data of its
members Fittings sales data (by tons shipped). (Tatman, Tr. 577-578 (the only thing that
DIFRA did was to aggregate data and send it out to the DIFRA members)).

The DIFRA information exchange (i.e., the DIFRA members’ submission of data to the
accounting firm SRHW and SRHW’s subsequent distributi