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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CARRIER CORPORATION, CARRIER S.A,,
CARRIER ITALIASp.A,,

Plaintiffs,
No. 06- 2186-D/P
V.
District Judge Bernice B. Donald
OUTOKUMPU 0OYJ, OUTOKUMPU Magistrate Judge Tu M. Pham
COPPER PRODUCTS OY, OUTOKUMPU
COPPER (U.S.A), INC., OUTOKUMPU
COPPER FRANKLIN, INC., MUELLER
INDUSTRIES, INC., MUELLER EUROPE LTD.,

Defendants.

ORDER OF DISMISSAL

Before this Court are motions (D.E. ## 55, 56, 57) of the various defendants in this case to
dismiss the third consolidated amended class action complaint. The amended complaint alleges a
global price-fixing conspiracy resulting in Plaintiffs’ paying artificially high prices for ACR copper
tubing in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1 and the Tennesee Trade Practices
Act, Tenn. Code Ann. 8 47-25-101. Defendants assert that the complaint should be dismissed in its
entirety pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which
relief may be granted and Fed. R. Civ. Proc. 12(b)(1) for failure to state a claim over which this
Court has subject matter jurisdiction. In addition, Defendants Mueller Europe, Outokumpu Oyj and
Outokumpu Copper Products Oy have moved for dismissal on personal jurisdiction grounds. Upon

review of the facts, relevant statutory and case law, and for the reasons stated herein, the Court has
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determined that Plaintiffs have failed in their burden of establishing that their complaint lies within
the Court’s limited subject matter jurisdiction. Approached from an alternative legal perspective, the
Court has determined that Plaintiffs have not met minimal pleading standards and thus have failed to
state a cognizable claim. Accordingly, and pursuant to the constraints and obligations imposed upon
the Court by federal law and the United States Constitution, the Court hereby dismisses the
complaint in its entirety, without prejudice.

LEGAL STANDARD

Rule 12(b)(1): Subject Matter Jurisdiction

The jurisdictional authority of the federal courts is limited by Article I11 of the U.S.

Constitution. Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 378 (1994). The

court is under a constitutional obligation to dismiss the case before it whenever it determines that
it lacks subject matter jurisdiction. See Fed. R. Civ. Proc. 12(h)(3).

Plaintiff’s complaint must contain a “short and plain statement of the grounds upon
which the court’s jurisdiction depends.” Fed. R. Civ. Proc. 8(a)(1).There is a presumption
against federal jurisdiction, and “the burden of establishing the contrary rests upon the party

asserting jurisdiction.” Kokkonen, 511 U.S. at 378 (quoting McNutt v. General Motors

Acceptance Corp., 298 U.S. 178, 182-83 (1936)). Under Federal Rule of Civil Procedure

12(b)(1), the defendant may challenge the court’s jurisdiction for lack of subject matter
jurisdiction by a motion for dismissal.

Rule 12(b)(2): Personal Jurisdiction

For a court to adjudicate a legal dispute, it must possess jurisdiction over the defendant(s).

Days Inns Worldwide, Inc. v. Patel, 445 F.3d 899, 903 (6th Cir. 2006). The plaintiff bears the burden

of establishing this personal jurisdiction. Theunissen v. Matthews, 935 F.2d 1454, 1458 (6th Cir.
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1991); Serras v. First Tenn. Bank Nat.’l Assoc., 875 F.2d 1212, 1214 (6th Cir. 1989). Under Federal

Rule of Civil Procedure 12(b)(2), the defendant may challenge the court’s jurisdiction for “lack of
jurisdiction over the person” by a motion for dismissal.

Rule 12(b)(6): Failure to State a Claim Upon Which Relief Can Be Granted

A defendant may bring a motion to dismiss for failure to state a claim under Rule 12(b)(6).

This motion only tests whether the plaintiff has pleaded a cognizable claim. Scheid v. Fanny Farmer

Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988). Essentially, it allows the court to dismiss, on
the basis of a dispositive issue of law, meritless cases which would otherwise waste judicial

resources and result in unnecessary discovery. See, e.0., Nietzke v. Williams, 490 U.S. 319, 326-27

(1989).

To determine whether a motion to dismiss should be granted, the court must examine the
complaint. The complaint must contain “a short and plain statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), and it must provide the defendant with “fair

notice of what the plaintiff’s claim is and the grounds upon which it rests.” Conley v. Gibson, 355

U.S. 41, 47 (1957); Westlake, 537 F.2d at 858. While a complaint need not present detailed factual
allegations, to be cognizable it must provide more than “labels and conclusions, and a formulaic

recitation of a cause of action’s elements will not do.” Bell Atlantic Corp. v. Twombly, 127 S.Ct.

1955, 1959 (2007); see also Scheid, 859 F.2d at 436-37. A complaint must have a factual foundation,

and the mere possibility “that a plaintiff might later establish some set of undisclosed facts to
support recovery” is insufficient to survive a 12(b)(6) challenge. Twombly, 127 S.Ct. at 1968
(internal quotation marks omitted).

In reviewing the complaint, the court must accept as true all factual allegations in the

complaint and construe them in the light most favorable to the plaintiff. Nietzke, 490 U.S. at 326-27
3
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(“Rule 12(b)(6) does not countenance [] dismissals based on a judge's disbelief of a complaint's

factual allegations.”); Windsor v. The Tennessean, 719 F.2d 155, 158 (6th Cir. 1983). Where there

are conflicting interpretations of the facts, they must be construed in the plaintiff’s favor. Sinay v.

Lamson & Sessions Co., 948 F.2d 1037, 1039-40 (6th Cir. 1991). However, only well-pleaded facts

must be taken as true, and the court need not accept legal conclusions or unwarranted factual
inferences. Lewis, 135 F.3d at 405-06. When a complaint does adequately state a claim, it may not be
dismissed based on the court’s “assessment that the plaintiff will fail to find evidentiary support for
his allegations or prove his claim to the satisfaction of the factfinder.” Twombly, 127 S.Ct. at 19609.

BACKGROUND!

Plaintiff Carrier Corporation (“Carrier”) is a U.S. corporation, with worldwide operations
and centralized purchasing functions operating out of its headquarters in the United States. (Am.
Compl. § 1.) Carrier is one of the world’s largest purchasers of ACR copper tubing, an industrial
tubing designed for use in air-conditioning and refrigeration applications. 1d. Defendants are major
international manufacturers and distributors of ACR copper tubing. in the relevant period of May
1988 through December 2003. 1d. During this period, Plaintiffs purchased ACR Copper Tubing
from one or more of the defendants.

On October 27, 2006, Plaintiffs filed a complaint against Defendants asserting claims
pursuant to Section 1 of the Sherman Act, 15 U.S.C. 8 1, alleging that from 1988 to 2001 Defendants
engaged in a conspiracy to raise, fix, or maintain the price of ACR copper tubing, allegedly causing
Plaintiffs to pay more for such tubing than they would have in a competitive market. Id. { 1-2

ANALYSIS

! The factual allegations presented herein are taken from Plaintiffs” complaint and are presumed to be true for
purposes of the instant motion only.
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All three motions before the Court cite Rules 12(b)(1) and 12(b)(6) as grounds for dismissal.
The motion by Mueller Europe Ltd. additionally requests dismissal on personal jurisdiction (Rule
12(b)(2)) grounds.

The present action and the legal issues it raises are closely related to the American Copper

case, No. 04-2771, recently dismissed by this Court: the primary defendants in this case were also

defendants in American Copper, and the two cases involve similar allegations of a price-fixing

conspiracy involving copper tubing. In addition, the two cases are similarly based on the European
Commission’s investigation of a European cartel which, the Commission found, had fixed prices of
copper tubing throughout much of Europe. The primary factual distinction between the two cases is

that American Copper pertained to the market for plumbing tubing, whereas the present case

involves the sale of “ACR Copper Tubing,” used primarily in the manufacture and repair of air-
conditioning and refrigeration equipment.

The present action is even more closely related to the ACR Copper Tubing Litigation case, a

consolidation of three related cases alleging similar violations under the Sherman Act, which the

Court dismissed on July 26, 2007. Since the Carrier complaint is essentially a duplicate of the ACR

Copper Tubing complaint, this order, with some minor differences, is largely a duplicate of the

Court’s prior dismissal.

Subject Matter Jurisdiction

On its face, the complaint in this case, just as in American Copper, appears to satisfy Fed. R.

Civ. P. 8(a)’s requirement of a “short and plain statement of the grounds upon which the court’s

jurisdiction depends.” Plaintiffs invoke the Court’s jurisdiction pursuant to 28 U.S.C. 8§ 1331 and
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1337. Pursuant to Sections 4 and 16 of the Clayton Act, they seek damages for and injunctive relief
from Defendants’ alleged violation of Section 1 of the Sherman Act.

Title 28 U.S.C. § 1331 grants the Court original jurisdiction over civil actions involving
federal questions generally, and § 1337 grants jurisdiction over commerce and antitrust regulations
specifically. The Sherman Act makes illegal any contract, trust or conspiracy in restraint of trade.
The Clayton Act grants the right to sue to persons injured by violations of the antitrust laws,
including the Sherman Act. Thus, all the necessary elements of a federal question action appear to be
present.

However, just as was the case in American Copper, in both their amended complaint and in

their subsequent response to Defendants” motions, Plaintiffs seem to have relied entirely on facts
from the EC decisions peppered with language from the Sherman and Clayton Acts and conclusory
statements about a price-fixing conspiracy in the U.S. In so doing, Plaintiffs have crafted a
complaint with only the appearance of legitimacy. Close scrutiny reveals, however, that its core is
hollow, i.e., it is without a factual foundation. Plaintiffs have simply “cut-and-pasted” into their
complaint the collusive activities found by the E.C. to have taken place in Europe and tacked on “in
the United States and elsewhere.”

Plaintiffs appear to claim harm from both fixed prices charged abroad which directly
impacted United States prices and from price-fixing and market allocation within the United States
and elsewhere. (Am. Compl. { 55, 56, 114.) Plaintiffs discuss at length how the conspiracy was
global in nature and directly involved the U.S. market. Unlike the prior copper tubing cases this
Court has reviewed, Carrier does make some factual obligations not borrowed from the EC decision
involving Carrier and specific Defendants. For example, the complaint alleges that

[pJursuant to the cartel’s agreement, Carrier’s business in the United States was
6
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allocated to the Outokumpu defendants. The other co-conspirators agreed not to
pursue Carrier for this business. In return, other co-conspirators, in particular
Wieland-Werke AG . . and KM Europa Metal AG . . . were allocated Carrier
business in Europe . . . As part of the cartel’s agreement, Outokumpu did not
aggressively pursue business with Carrier in Europe. With occasional exceptions
designed to conceal the cartel, it generally either refused to bid for business or
submitted non-competitive proposals for Carrier’s facilities in Europe. Outokumpu
did so, even though it was well-positioned to obtain that business in light of its
capability and the close relationship between Carrier and Outokumpu in the United
States.
In this passage, Plaintiffs create a close approximation of a factual predicate by
alleging a specific market allocation agreement between specific defendants. However, the
core facts presented, that Outokumpu pursued Carrier European business with insufficient
vigor and the other co-conspirators did not pursue Carrier’s U.S. business, without more, are
not adequate to suggest conspiracy. Plaintiffs’ conclusion that the European cartel extended
to the U.S. is essentially speculative.
Also troubling is the fact that Plaintiffs have presented facts from the plumbing tubing and
ACR tubing investigations as if they described a single conspiracy. Through its inclusion of factual
details which do not pertain to the cartel at issue in this case, Plaintiffs have undermined any
credibility the complaint otherwise possessed. Plaintiffs do further injury to their argument by
discarding the conclusions of the EC Decision when they deviate from Plaintiffs’ agenda, e.g., the
fact that the EC findings were limited to European conduct and the distinction between the two
copper tubing cartels. Paragraph 3 of the complaint states that the cartel’s focus was on the “70
largest European customers” and other “key customers.” An examination of the EC decision from
which these phrases are gleaned reveals that the decision states that “[flJrom 1998 onwards, the

discussions concerned only the 70 largest European customers” and nowhere implies that the cartel

extended beyond the European market.
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1.
The Court has an obligation to determine whether subject-matter jurisdiction exists, even

where jurisdiction is unchallenged by either party. Arbaugh v. Y & H Corp., 546 U.S. 500, 126 S.Ct.

1235, 1244 (2006). If such a determination turns on contested facts, the trial court may review the
evidence in order to resolve the issue. 1d. When the Court concludes that subject-matter jurisdiction
is lacking, it must dismiss the complaint in its entirety. Id.

The Supreme Court has long held that the federal courts may not entertain claims otherwise
within their jurisdiction if they are “so attenuated and unsubstantial as to be absolutely devoid of

merit.” Hagans v. Lavine, 415 U.S. 528, 536-37 (1974) (quoting Nuewburyport Water co. v.

Newburyport, 193 U.S. 561, 579 (1904)). Such federal question claims unworthy of the courts’
jurisdiction have also been labeled “wholly insubstantial,” “obviously frivolous,” and “plainly
insubstantial.” Id. (citations omitted).

However, as the Sixth Circuit has made clear, the test for dismissal is a rigorous one and a
claim is to be deemed “wholly insubstantial and frivolous” “only where the plaintiff’s claim has no

plausible foundation or is clearly foreclosed by a prior Supreme Court decision.” Moore v. Lafayette

Life Ins. Co. 458 F.3d 416, 444 (6th Cir. 2006). The Supreme Court has expressed strong
disapproval of dismissals for lack of subject matter jurisdiction that are in reality determinations on
the merits. See Bell v. Hood, 327 U.S. 678, 682 (1946)).

With the foregoing precedent as background, the Court wishes to make clear that its
dismissal of this case was based on neither the merits of Plaintiffs’ case nor the likelihood of
Plaintiffs’ ultimately prevailing. The Court’s sole determination is that Plaintiffs’ claims are “wholly
insubstantial” in that they are without any factual basis whatsoever and that Plaintiffs do not

legitimately allege otherwise.
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In concluding that Plaintiffs’ complaint is “insubstantial,” the Court does not mean to convey
that the issues at stake are not weighty or that the alleged injury is insignificant. The Court merely
concludes that Plaintiffs’ action, while raising important restraint of trade issues, has no substance of
its own but rather illegitimately borrows its substance entirely from elsewhere. As such, Plaintiffs’
complaint is essentially a work of fiction.

To allow Plaintiffs to proceed with discovery in hopes that their speculation bears fruit would
be unjust and a gross abuse of the judicial system. The discovery process is not available where, at
the complaint stage, a plaintiff has nothing more than mere speculation. While this restriction may
impose upon a plaintiff the task of some detective work in advance of filing a complaint, it is
necessary to protect society from the costs of baseless, frivolous litigation.

In dismissing this case for lack of any factual foundation the Court has not imposed a
heightened pleading standard beyond Fed. R. Civ. P. 8’s “short and plain statement” requirement.
Rule 8(a)(1)’s requirement of “a short and plain statement of the grounds upon which the court’s
jurisdiction depends” is simple and straightforward. However, where disputes over jurisdictional
facts exist, the Court is empowered to resolve these disputes by making reasonable inquiry into the

facts. Rogers v. Stratton Industries, Inc., 798 F.2d 913, 915-16 (C.A.6 (Tenn. 1986); Williamson v.

Tucker, 645 F.2d 404, 413 (5th Cir.), cert. denied, 454 U.S. 897, 102 S.Ct. 396, 70 L.Ed.2d 212
(1981) (“It is elementary that a district court has broader power to decide its own right to hear the
case than it has when the merits of the case are reached. Jurisdictional issues are for the court-not a
jury-to decide, whether they hinge on legal or factual determinations.”). No presumptive truthfulness
applies to the factual allegations of jurisdiction and “the court is free to weigh the evidence and
satisfy itself as to the existence of its power to hear the case.” U.S. v. Ritchie, 15 F.3d 592, 598 (6th

Cir. 1994).
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Having found the complaint to be “wholly insubstantial,” the Court concludes that it lacks
subject matter jurisdiction over the matter. The Court is thus obliged to dismiss the case in its
entirety as to all defendants.

Failure to State a Cognizable Claim

In the Supreme Court’s recent Bell Atlantic Corp. v. Twombly decision, the Court took an

important step toward clarifying what a plaintiff must plead, at minimum, in order to state a
cognizable claim in the federal courts, both generally and under 8§ 1 of the Sherman Act specifically.

127 S.Ct. 1955 (2007). The Court expressly abrogated the standard articulated in Conley v. Gibson,

355 U.S. 41, 45-46 (1957), “that a complaint should not be dismissed for failure to state a claim
unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Id. at 1969 (emphasis added). The Court noted that under a literal
reading of Conley, “a wholly conclusory statement of claim would survive a motion to dismiss
whenever the pleadings left open the possibility that a plaintiff might later establish some set of
undisclosed facts to support recovery.” 1d. at 1968 (internal punctuation omitted). Stating that
Conley’s often cited, highly permissive standard “is best forgotten,” the Court indicated that the
complaint must contain “some factual allegation,” and that the complaint’s “[f]actual allegations
must be enough to raise a right to relief above the speculative level.” 1d. at 1965, 1969.

In applying these general principles to a conspiracy claim under the Sherman Act § 1, the
Court held that such a claim must have enough factual matter (taken as true) to plausibly suggest
collusion in restraint of trade. Id. at 1965. The Court stressed that “[a]sking for plausible grounds to
infer an agreement does not impose a probability requirement at the pleading stage; it simply calls
for enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal

agreement.” 1d.
10
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Through the Twombly decision it has now become evident that cases like the present one,
which lack a legitimate factual foundation, are vulnerable to Rule 12(b)(6) challenge. The Court
concludes that if the Court had not found that it lacked subject matter jurisdiction over this matter, it
would have nevertheless been obligated to grant Defendants’ motions to dismiss on 12(b)(6) grounds
for failure to state a claim.

STATE LAW CLAIMS

Federal statutory law grants district courts discretion over supplemental jurisdiction. 28
U.S.C. 8 1367. When a district court dismisses all claims over which it has original jurisdiction,
it may decline to exercise supplemental jurisdiction. 28 U.S.C. § 1367(c)(3). Having dismissed
all federal claims in this action, this Court no longer retains original jurisdiction. Therefore, the
Court declines to exercise supplemental jurisdiction over Plaintiffs’ state law claims.
Accordingly, Plaintiffs’ state law claims are dismissed without prejudice.

CONCLUSION

The Court finds that the case must be dismissed on subject matter jurisdiction grounds, and
could alternatively be dismissed for failure to state a claim. The Court thus finds it unnecessary to
rule on individual Defendants’ more narrow personal jurisdiction grounds for dismissal.

Accordingly, the Court GRANTS Defendants’ motion to dismiss and DISMISSES

Plaintiffs’ action in its entirety. The Court also DISMISSES Plaintiff’s state law claims.

IT IS SO ORDERED this 27" day of July, 2007.

s/Bernice B. Donald
BERNICE B. DONALD
UNITED STATES DISTRICT JUDGE
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