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Statement of the Federal Trade Commission 
Concerning the Proposed Merger of Office Depot, Inc. and OfficeMax, Inc. 

FTC File No. 131-0104 
November 1, 2013 

The Commission has unanimously decided to close its seven-month investigation of 
Office Depot, Inc.’s proposed merger with OfficeMax, Inc., a transaction that aims to combine 
the country’s second and third largest chains of office supply superstores (OSS).1  Although 
sixteen years ago the Commission blocked a proposed merger between Staples, Inc. and Office 
Depot, the nation’s two largest OSS, our current investigation has shown that the market for the 
sale of consumable office supplies has changed significantly in the intervening years.  For the 
reasons discussed below, we conclude that Office Depot and OfficeMax should be permitted to 
move forward with their proposed transaction.  In reaching this conclusion, we assessed the 
proposed merger’s competitive effects in two distinct lines of commerce: the sale of office 
supplies to retail and contract customers.  We discuss each in turn. 

I. Retail Channel

In the 1997 Staples case,2 the Commission successfully argued that the relevant product
market was the sale of consumable office supplies through OSS and that the proposed merger of 
two of the three OSS would lead to competitive harm.3  In finding an OSS-only market, the 
Staples court relied principally on qualitative and empirical evidence that OSS prices were set 
according to the number of competing OSS in a local area.  Company documents revealed the 
merging parties’ intense competitive focus on other OSS and general lack of concern with non-
OSS rivals.  The evidence also showed that the defendants grouped their stores into price zones 
specifically based on the number of nearby OSS, resulting in higher prices in local markets with 
fewer OSS, even if non-OSS competitors were present.   

The current competitive dynamics are very different.  The Commission’s investigation 
shows that today’s market for the sale of consumable office supplies is broader, due mainly to 
two significant developments.  One is that customers now look beyond OSS for office supply 
products and rely more heavily on non-OSS brick-and-mortar retailers.  Mass merchants like 
Wal-Mart and Target and club stores like Costco and Sam’s Club have proliferated and expanded 
their product offerings and sales of office supplies.  The result is that fewer consumers today 
shop OSS as a destination.  Instead, consumers place a greater premium on convenience, 
preferring in many cases to purchase supplies at retailers that also offer other products that office 
supply customers purchase.   

The other is the explosive growth of online commerce, which has had a major impact on 
this market.  Online retailers stock a vast array of office supply products and can deliver them 
quickly anywhere in the country at nominal cost.  Company documents show that OSS are 

1 The Attorneys General of several states joined in the Commission’s investigation.  
2 FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997). 
3 “Consumable office supplies” refers to non-durable products that consumers use up, discard, and purchase on a 
recurrent basis.  Examples included pens, paper, file folders, Post-it notes, and ink and toner cartridges.  Id. at 1080.  
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acutely aware of, and feel threatened by, the continued growth of online competitors, most 
notably Amazon.  OSS have lost, and continue to lose, substantial in-store sales to online 
competitors.  This increased competition from online retailers has caused OSS to respond with 
new pricing practices and other strategies.  For example, because online prices are often lower 
than in-store prices, and because many customers comparison shop in-store prices against online 
prices, OSS are often pressured to match these lower online prices in their stores.  And, in-store 
and online channel boundaries are blurring as OSS seek to create a seamless customer experience 
by offering in-store pickup for online orders and using in-store Internet kiosks to order products 
online.    

The merging parties’ pricing policies and practices reflect these changes in customer 
behavior and now specifically factor in non-OSS competition.  Price zones and retail pricing are 
no longer dictated by the number of local OSS.  In fact, a majority of products sold by the 
merging parties are priced nationally, and the products priced locally take into account 
competition from non-OSS retailers.  OSS closely monitor, and respond competitively to, other 
non-OSS retailers.  This competitive interaction includes price-checking, price matching, and 
advertising and promotion designed specifically to compete effectively with non-OSS retailers.   

The econometric analysis reflects the new competitive dynamics in the industry and 
shows that the proposed merger is unlikely to result in anticompetitive price effects.  
Commission staff replicated the type of econometric work performed in Staples and conducted 
an extensive amount of additional econometric analysis, including comparisons of prices in 
markets with varying numbers of OSS and “events studies” analyzing the impact of OSS store 
closings on the prices charged by remaining OSS in local areas.  All of the econometrics, none of 
which assumed or depended on any particular definition of a relevant product or geographic 
market, indicate that the merger is unlikely to lead to anticompetitive price increases.   

Altogether, the overwhelming evidence supports the conclusion that OSS today face 
significant competition and demonstrates that the proposed merger is unlikely to substantially 
lessen competition in the retail sale of consumable office supplies. 

II. Contracting Channel

The Commission also examined the potential for competitive harm in the sale of
consumable office supplies to businesses and other customers on a contract basis, a channel not 
at issue in Staples.  Many businesses and public entities purchase office supplies under a 
contract.  Unlike retail purchasers, contract customers typically receive discounted pricing based 
on actual or anticipated purchase volume.  These contracts allow customers to order office 
products at previously negotiated prices.  Because there are dozens, if not hundreds, of office 
suppliers that compete effectively to serve small and medium-sized businesses, the investigation 
focused on contracts for large multi-regional or national customers, which typically have the 
most demanding purchasing requirements and, as a result, fewer potential suppliers capable of 
meeting their needs.   

A substantial body of evidence indicates that the merger is unlikely to substantially lessen 
competition or harm large contract customers.  First, large customers use a variety of tools to 
ensure that they receive competitive pricing such as ordering certain products (like ink and toner) 
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directly from manufacturers and sourcing (or threatening to source) certain categories of office 
supply products from multiple firms.  Second, the merging parties’ documents show that they are 
rarely each other’s closest competitor for most large customers and that non-OSS competitors 
take business from the parties in a substantial number of contracting opportunities.  Third, the 
parties will continue to face strong competition for such customers from Staples and a host of 
non-OSS competitors, such as W.B. Mason Co., Inc.  Non-OSS competitors are growing in 
number and strength and have demonstrated the ability to win large multi-regional and national 
customer contracts.  In particular, regional office supply competitors have developed and utilized 
various strategies to compete successfully for large national accounts, including working with 
office supply wholesalers and joining cooperatives of independent office supply dealers to create 
a distribution network capable of meeting the needs of large multi-regional and national 
customers.  Finally, potential competitors in adjacent product categories, such as janitorial and 
industrial products, have existing contractual relationships with large office supply customers 
and can leverage those relationships to enter the office supply distribution market.   

In light of the foregoing, there was little concern from contract customers about the 
proposed merger, and even the largest customers believe the merger would be either pro-
competitive or competitively neutral.  We therefore find that the proposed merger is unlikely to 
result in competitive harm in the contract channel.4 

III. Conclusion

Analyzing the likely competitive effects of a proposed transaction is always a fact-
specific exercise that must take into account the evolving nature of markets.  Our decision 
highlights that yesterday’s market dynamics may be very different from the market dynamics of 
today.  In this case, significant developments in the market for consumable office supplies have 
led us to approve a merger when we had blocked a similar merger sixteen years ago.  In so 
finding, we emphasize that our decision, including our view of the competitive interaction 
between brick-and-mortar retailers and Internet sellers, is limited to the facts before us in this 
particular matter.  

4 We also assessed the potential for coordinated effects, but found that market conditions, including the number and 
diversity of competing firms, the complexity of contract terms, and the lack of transparency into the identity of 
bidders and terms of contracts and bids, would render post-merger coordination or market allocation difficult.   
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Exhibit 99.1

Staples Media Contact: Kirk Saville
508-253-8530

  

Staples Investor Contact: Chris Powers
508-253-4632

  

Office Depot Media Contact: Karen Denning
630-864-6050

  

Office Depot Investor Contact: Mike Steele
561-438-3657

Staples, Inc. Announces Acquisition of Office Depot, Inc.

Combined Company Better Positioned to Serve the Changing Needs of Customers and Compete Against a Large and Diverse Set
of Competitors

Strategic Combination Expected to Deliver at Least $1 Billion of Annualized Synergies by Third Full Fiscal Year Post-Closing

Cost Savings and Operational Efficiencies to Dramatically Accelerate Staples’ Strategy of Driving Growth in Delivery Businesses
and Categories Beyond Office Supplies

Provides Ability to Optimize Retail Footprint

Generates Significant Value for Shareholders; Accretive to EPS in First Year Post-Closing

FRAMINGHAM, Mass. and BOCA RATON, Fla., February 4, 2015 – Staples, Inc. (Nasdaq: SPLS) and Office Depot, Inc.
(Nasdaq: ODP) today announced that the companies have entered into a definitive agreement under which Staples will acquire all of
the outstanding shares of Office Depot. Under the terms of the agreement, Office Depot shareholders will receive, for each Office
Depot share, $7.25 in cash and 0.2188 of a share in Staples stock at closing.  Based on Staples closing share price on February 2,
2015, the last trading day prior to initial media speculation around a possible transaction, the transaction values Office Depot at $11.00
per share.  This represents a premium of 44 percent over the closing price of Office Depot shares as of February 2, 2015, and a
premium of 65 percent over the 90-day average closing price of Office Depot shares as of February 2, 2015.  The transaction values
Office Depot at an equity value of $6.3 billion.

  Excluding one-time integration and restructuring costs and purchase accounting adjustments

1

1
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Staples began discussions to acquire Office Depot in September 2014.  The agreement has been unanimously approved by each
company’s Board of Directors.  With the acquisition of Office Depot, Staples will have pro forma annual sales of approximately $39
billion.

“This is a transformational acquisition which enables Staples to provide more value to customers, and more effectively compete in a
rapidly evolving competitive environment,” said Ron Sargent, Staples’ chairman and chief executive officer. “We expect to recognize
at least $1 billion of synergies as we aggressively reduce global expenses and optimize our retail footprint.  These savings will
dramatically accelerate our strategic reinvention which is focused on driving growth in our delivery businesses and in categories
beyond office supplies.”

“This transaction delivers great value for our shareholders and creates a company ideally positioned to serve our customers and grow
over the long term,” said Roland Smith, chairman and chief executive officer for Office Depot, Inc. “It is also an endorsement of our
many accomplishments and the tremendous success we’ve had integrating Office Depot and OfficeMax over the past year.  We look
forward to bringing our experience and knowledge to the new organization.”

Staples expects to generate at least $1 billion of annualized cost synergies by the third full fiscal year post-closing.  The majority of
these synergies would be realized through headcount and general and administrative expense reductions, efficiencies in purchasing,
marketing, and supply chain, retail store network optimization, as well as sharing of best practices.  Staples estimates one-time costs of
approximately $1 billion to achieve its synergy target.

Following the closing of the transaction, Staples’ newly constituted Board of Directors will increase in size from 11 members to 13
members and include two Office Depot directors approved by Staples.  Staples’ corporate headquarters will remain in Framingham,
Mass. and Sargent will continue to serve as Staples’ Chairman and Chief Executive Officer.

In connection with the acquisition, Staples has obtained financing commitments from Barclays and BofA Merrill Lynch for a $3 billion
ABL credit facility, and a $2.75 billion 6-year term loan.  The closing of the transaction is not subject to financing conditions.  Staples
is committed to maintaining its current quarterly dividend of $0.12 per share and has temporarily suspended its share buyback
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program to focus on paying down transaction related debt.  Staples is committed to a prudent capital structure that maximizes financial
flexibility and supports a balanced and diverse cash deployment strategy, including the resumption of share buybacks over the longer
term.
 
 
The transaction is subject to customary closing conditions, including antitrust regulatory approval and Office Depot shareholder
approval, and is expected to close by the end of calendar year 2015.  Staples will remain focused on its strategic reinvention plan, and
Office Depot will remain focused on its integration of OfficeMax during this period.
 
 
Barclays is acting as exclusive financial advisor to Staples.  Wilmer Cutler Pickering Hale and Dorr LLP and Weil, Gotshal & Manges
LLP are acting as legal advisors to Staples.  Peter J. Solomon Company is acting as exclusive financial advisor to Office Depot. 
Simpson Thacher & Bartlett LLP is acting as legal advisor to Office Depot.
 
 
Conference Call and Webcast Information
 

The management teams of Staples and Office Depot will hold a joint conference call and simultaneous webcast today, February 4,
2015 at 8:00 a.m. (ET) to discuss the transaction.  Participants will include Ron Sargent, Staples’ Chairman and Chief Executive
Officer, Christine Komola, Staples’ EVP and Chief Financial Officer, and Roland Smith, Office Depot’s Chairman and Chief
Executive Officer.  To access the conference call, dial 617-399-5130.  The passcode is 62894773.  To access the webcast, visit the
Investor Relations section of Staples’ website at http://investor.staples.com.  A replay of the webcast will be available online at
http://investor.staples.com.
 
 
Important Additional Information will be Filed with the SEC
 

Staples plans to file with the SEC a Registration Statement on Form S-4 in connection with the transaction and Office Depot plans to
file with the SEC and mail to its stockholders a Proxy Statement/Prospectus in connection with the transaction. The Registration
Statement and the Proxy Statement/Prospectus will contain important information about Staples, Office Depot, the transaction and
related matters.  Investors and security holders are urged to read the Registration Statement and the Proxy Statement/Prospectus
carefully when they are available.
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Investors and security holders will be able to obtain free copies of the Registration Statement and the Proxy Statement/Prospectus and
other documents filed with the SEC by Staples and Office Depot through the website maintained by the SEC at www.sec.gov.
 
 
In addition, investors and security holders will be able to obtain free copies of the Registration Statement and the Proxy
Statement/Prospectus from Staples by contacting Staples’ Investor Relations Department at 800-468-7751, or from Office Depot by
contacting Office Depot’s Investor Relations Department at 561-438-7878.
 
 
Staples and Office Depot, and their respective directors and executive officers, may be deemed to be participants in the solicitation of
proxies in respect of the transactions contemplated by the Merger Agreement.  Information regarding the Staples’ directors and
executive officers is contained in Staples’ proxy statement dated April 11, 2014, which is filed with the SEC.  Information regarding
Office Depot’s directors and executive officers is contained in Office Depot’s proxy statement dated March 24, 2014, which is filed
with the SEC.  To the extent holdings of securities by such directors or executive officers have changed since the amounts printed in
the 2014 proxy statements, such changes have been or will be reflected on Statements of Change in Ownership on Form 4 filed with
the SEC.  More detailed information regarding the identity of potential participants, and their direct or indirect interests, by security
holdings or otherwise, will be set forth in the Proxy Statement/Prospectus to be filed by Office Depot in connection with the
transaction.
 
 
Safe Harbor for Forward-Looking Statements
 

Statements in this press release regarding the proposed transaction between Staples and Office Depot, the expected timetable for
completing the transaction, future financial and operating results, benefits and synergies of the transaction, future opportunities for the
combined company, and any other statements about Staples’ or Office Depot’s managements’ future expectations, beliefs, goals, plans
or prospects constitute forward looking statements within the meaning of the Private Securities Litigation Reform Act of 1995.  Any
statements that are not statements of historical fact (including statements containing “believes,” “anticipates,” “plans,” “expects,”
“may,” “will,” “would,” “intends,” “estimates” and similar expressions) should also be considered to be forward looking statements. 
There are a number of important factors that could cause actual results or events to differ materially from those indicated by such
forward looking statements, including:  the ability to
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consummate the transaction; the risk that Office Depot’s stockholders do not approve the merger; the risk that regulatory approvals
required for the merger are not obtained or are obtained subject to conditions that are not anticipated; the risk that the financing required
to fund the transaction is not obtained; the risk that the other conditions to the closing of the merger are not satisfied; potential adverse
reactions or changes to business or employee relationships, including those resulting from the announcement or completion of the
merger; uncertainties as to the timing of the merger; competitive responses to the proposed merger; response by activist shareholders to
the merger; uncertainty of the expected financial performance of the combined company following completion of the proposed
transaction; the ability to successfully integrate Staples’ and Office Depot’s operations and employees; the ability to realize anticipated
synergies and cost savings; unexpected costs, charges or expenses resulting from the merger; litigation relating to the merger; the
outcome of pending or potential litigation or governmental investigations; the inability to retain key personnel; any changes in general
economic and/or industry specific conditions; and the other factors described in Staples’ Annual Report on Form 10-K for the year
ended February 1, 2014 and Office Depot’s Annual Report on Form 10-K for the year ended December 28, 2013 and their most
recent Quarterly Reports on Form 10-Q each filed with the SEC.  Staples and Office Depot disclaim any intention or obligation to
update any forward looking statements as a result of developments occurring after the date of this press release.
 
 
About Staples
 

Staples makes it easy to make more happen with more products and more ways to shop. Through its world-class retail, online and
delivery capabilities, Staples lets customers shop however and whenever they want, whether it’s in-store, online or on mobile devices.
Staples offers more products than ever, such as technology, facilities and breakroom supplies, furniture, safety supplies, medical
supplies, and Copy and Print services. Headquartered outside of Boston, Staples operates throughout North and South America,
Europe, Asia, Australia and New Zealand. More information about Staples (SPLS) is available at www.staples.com.
 
 
About Office Depot
 

Formed by the merger of Office Depot and OfficeMax, Office Depot, Inc. is a leading global provider of products, services, and
solutions for every workplace – whether your workplace is an office, home, school, or car.
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Office Depot, Inc. is a resource and a catalyst to help customers work better. We are a single source for everything customers need to
be more productive, including the latest technology, core office supplies, print and document services, business services, facilities
products, furniture, and school essentials.
 
 
The company has combined pro forma annual sales of approximately $17 billion, employs more than 58,000 associates, and serves
consumers and businesses in 57 countries with more than 2,000 retail stores, award-winning e-commerce sites and a dedicated
business-to-business sales organization – all delivered through a global network of wholly owned operations, joint ventures,
franchisees, licensees and alliance partners. The company operates under several banner brands including Office Depot, OfficeMax,
OfficeMax Grand & Toy, Reliable and Viking. The company’s portfolio of exclusive product brands include TUL, Foray, DiVOGA,
Ativa, WorkPRO, Realspace and HighMark.
 
 
Office Depot, Inc.’s common stock is listed on the NASDAQ Global Select Market under the symbol ODP. Additional press
information can be found at: http://news.officedepot.com.
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IMPORTANT ADDITIONAL INFORMATION WILL BE FILED WITH THE SEC
 

Staples, Inc. (the “Company”) plans to file with the SEC a Registration Statement on Form S-4 in connection with the transaction and Office
Depot, Inc. (“Office Depot”) plans to file with the SEC and mail to its stockholders a Proxy Statement/Prospectus in connection with the transaction. The
Registration Statement and the Proxy Statement/Prospectus will contain important information about the Company, Office Depot, the transaction and related
matters.  Investors and security holders are urged to read the Registration Statement and the Proxy Statement/Prospectus carefully when they are available.

 
Investors and security holders will be able to obtain free copies of the Registration Statement and the Proxy Statement/Prospectus and other

documents filed with the SEC by the Company and Office Depot through the web site maintained by the SEC at www.sec.gov.
 
In addition, investors and security holders will be able to obtain free copies of the Registration Statement and the Proxy Statement/Prospectus from

the Company by contacting the Company’s Investor Relations Department at 800-468-7751 or from Office Depot by contacting Office Depot’s Investor
Relations Department at 561-438-7878.

 
The Company and Office Depot, and their respective directors and executive officers, may be deemed to be participants in the solicitation of proxies

in respect of the transactions contemplated by the Merger Agreement.  Information regarding the Company’s directors and executive officers is contained in
the Company’s proxy statement dated April 11, 2014, which is filed with the SEC.  Information regarding Office Depot’s directors and executive officers is
contained in Office Depot’s proxy statement dated March 24, 2014, which is filed with the SEC.  To the extent holdings of securities by such directors or
executive officers have changed since the amounts printed in the 2014 proxy statements, such changes have been or will be reflected on Statements of
Change in Ownership on Form 4 filed with the SEC.  More detailed information regarding the identity of potential participants, and their direct or indirect
interests, by security holdings or otherwise, will be set forth in the Proxy Statement/Prospectus to be filed by Office Depot in connection with the transaction.

 
SAFE HARBOR FOR FORWARD-LOOKING STATEMENTS
 

Statements in this document regarding the proposed transaction between the Company and Office Depot, the expected timetable for completing the
transaction, future financial and operating results, benefits and synergies of the transaction, future opportunities for the combined company and any other
statements about the Company or Office Depot managements’ future expectations, beliefs, goals, plans or prospects constitute forward looking statements
within the meaning of the Private Securities Litigation Reform Act of 1995.  Any statements that are not
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statements of historical fact (including statements containing “believes,” “anticipates,” “plans,” “expects,” “may,” “will,” “would,” “intends,” “estimates”
and similar expressions) should also be considered to be forward looking statements.  There are a number of important factors that could cause actual results
or events to differ materially from those indicated by such forward looking statements, including:  the ability to consummate the transaction; the risk that
Office Depot’s stockholders do not approve the Merger; the risk that regulatory approvals required for the merger are not obtained or are obtained subject to
conditions that are not anticipated; the risk that the financing required to fund the transaction is not obtained; the risk that the other conditions to the closing
of the merger are not satisfied; potential adverse reactions or changes to business or employee relationships, including those resulting from the
announcement or completion of the Merger; uncertainties as to the timing of the Merger; competitive responses to the proposed Merger; response by activist
shareholders to the Merger; uncertainty of the expected financial performance of the combined company following completion of the proposed transaction;
the ability to successfully integrate the Company’s and Office Depot’s operations and employees; the ability to realize anticipated synergies and cost
savings; unexpected costs, charges or expenses resulting from the Merger; litigation relating to the Merger; the outcome of pending or potential litigation or
governmental investigations; the inability to retain key personnel; any changes in general economic and/or industry specific conditions; and the other
factors described in the Company’s Annual Report on Form 10-K for the year ended February 1, 2014 and Office Depot’s Annual Report on Form 10-K for the
year ended December 28, 2013 and their most recent Quarterly Reports on Form 10-Q each filed with the SEC.  The Company and Office Depot disclaim any
intention or obligation to update any forward looking statements as a result of developments occurring after the date of this document.
 

52



FTC Challenges Proposed Merger of 
Staples, Inc. and Office Depot, Inc.
Agency Charges Merger Would Harm Competition in U.S. 
Market for Consumable Office Supplies Sold to Large 
Businesses 

FOR RELEASE

December 7, 2015 

TAGS:

The Federal Trade Commission today filed an administrative complaint charging that Staples, 
Inc.’s proposed $6.3 billion acquisition of Office Depot, Inc. would violate the antitrust laws by 
significantly reducing competition nationwide in the market for “consumable” office supplies 
sold to large business customers for their own use.

Framingham, Mass.-based Staples – the world’s largest seller of office products and services 
– and Boca Raton, Fla.-based Office Depot are each other’s closest competitors in the sale of 
consumable office supplies to large business customers, according to the complaint.

“The Commission has reason to believe that the proposed merger between Staples and 
Office Depot is likely to eliminate beneficial competition that large companies rely on to 
reduce the costs of office supplies,” said FTC Chairwoman Edith Ramirez.  “The FTC’s 
complaint alleges that Staples and Office Depot are often the top two bidders for large 
business customers.” 

According to the complaint, many large business customers buy consumable office supplies 
for their own use under a contract. In addition to a wide range of office supplies at competitive 

Share This Page

Bureau of Competition Competition Merger
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prices, the vendor provides them with fast and reliable nationwide delivery, dedicated 
customer service, customized online catalogs, integration of procurement systems, and 
detailed utilization reports.  That business-to-business market is distinct from the more 
competitive retail markets for office supplies sold to consumers.

Consumable office supplies include items such as pens, pencils, notepads, sticky notes, file 
folders, paper clips, and paper used for printers and copy machines.

The complaint alleges that, in competing for contracts, both Staples and Office Depot can 
provide the low prices, nationwide distribution and combination of services and features that 
many large business customers require.  The complaint further alleges that, by eliminating 
the competition between Staples and Office Depot, the transaction would lead to higher 
prices and reduced quality.  The complaint also asserts that entry or expansion into the 
market – by other office supplies vendors, manufacturers, wholesalers, or online retailers – 
would not be timely, likely, or sufficient to counteract the anticompetitive effects of the 
merger. Finally, the complaint asserts that purported efficiencies would not offset the likely 
competitive harm.

The FTC has authorized staff to seek in federal court a temporary restraining order and a 
preliminary injunction to prevent the parties from consummating the merger and to maintain 
the status quo pending the administrative proceeding.

Throughout the investigation, Commission staff cooperated with staff of the antitrust agencies 
in Australia, Canada, and the European Union.  The Canadian Competition Bureau also filed 
an application to block the transaction with Canada’s Competition Tribunal earlier today.  The 
FTC acknowledges the exemplary work done by all agencies.

The Commission votes to issue the administrative complaint and to authorize staff to seek a 
temporary restraining order and preliminary injunction in federal court were both 4-0. The 
administrative trial is scheduled to begin on May 10, 2016.

NOTE: The Commission files a complaint when it has “reason to believe” that the law has 
been or is being violated and it appears to the Commission that a proceeding is in the public 
interest. The issuance of the administrative complaint marks the beginning of a proceeding in 
which the allegations will be tried in a formal hearing before an administrative law judge.

The FTC’s Bureau of Competition works with the Bureau of Economics to investigate alleged 
anticompetitive mergers and business practices and, when appropriate, recommends that the 
Commission take law enforcement action. To inform the Bureau about particular mergers or 
business practices, call 202-326-3300, send an e-mail to antitrust{at}ftc{dot}gov, or write to 
the Office of Policy and Coordination, Bureau of Competition, Federal Trade Commission, 
600 Pennsylvania Ave., NW, Room CC-5422, Washington, DC 20580. To learn more about 
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the Bureau of Competition, read Competition Counts. Like the FTC on Facebook, follow us 
on Twitter, and subscribe to press releases for the latest FTC news and resources.

PRESS RELEASE REFERENCE: 
After Staples and Office Depot Abandon Proposed Merger FTC Dismisses Case from 
Administrative Trial Process

Contact Information 
MEDIA CONTACT: 

Betsy Lordan
Office of Public Affairs
202-326-3707

STAFF CONTACT: 

Stelios Xenakis
Bureau of Competition 
202-326-2821
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1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 
 
DISTRICT OF COLUMBIA 
441 4th Street, N.W., Suite 600 South 
Washington, DC 20001 
 
COMMONWEALTH OF PENNSYLVANIA 
14th Floor Strawberry Square 
Harrisburg, PA 17120 

Civil Action No. 15-cv-02115 
 
PUBLIC VERSION 

 
 Plaintiffs, 
 

v. 
 
STAPLES, INC. 
500 Staples Drive 
Framingham, MA 01702 
 

and 
 

OFFICE DEPOT, INC.  
6600 North Military Trail 
Boca Raton, FL 33496 
 
 Defendants. 
 

COMPLAINT FOR TEMPORARY RESTRAINING ORDER  
AND PRELIMINARY INJUNCTION PURSUANT TO 

SECTION 13(b) OF THE FEDERAL TRADE COMMISSION ACT 

Plaintiffs, the Federal Trade Commission (“FTC” or “Commission”), by its designated 

attorneys, and the District of Columbia and the Commonwealth of Pennsylvania, acting by and 

through their respective Office of Attorney General (collectively, “Plaintiff States”), petition this 

Court for a temporary restraining order and preliminary injunction enjoining Staples, Inc. 

(“Staples”) from consummating its proposed merger (the “Merger”) with Office Depot, Inc. 

Case 1:15-cv-02115-EGS   Document 14-1   Filed 12/09/15   Page 1 of 27
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(“Office Depot”).  Plaintiffs seek this provisional relief pursuant to Section 13(b) of the Federal 

Trade Commission Act (“FTC Act”), 15 U.S.C. § 53(b), and Section 16 of the Clayton Act, 15 

U.S.C. § 26.  Absent such provisional relief, Staples and Office Depot (collectively, 

“Defendants”) would be free to consummate the Merger at 12:01 a.m. on December 9, 2015.   

Plaintiffs require the aid of this Court to maintain the status quo during the pendency of 

an administrative proceeding on the merits.  The Commission has already initiated that 

administrative proceeding pursuant to Sections 7 and 11 of the Clayton Act, 15 U.S.C. §§ 18, 21, 

and Section 5 of the FTC Act, 15 U.S.C. § 45.  That administrative proceeding is scheduled to 

begin on May 10, 2016.  The administrative proceeding will determine the legality of the Merger 

and will provide all parties a full opportunity to conduct discovery and present testimony and 

other evidence regarding the likely competitive effects of the Merger. 

NATURE OF THE CASE 

1. This is an action to temporarily restrain and preliminarily enjoin the 

consummation of a Merger between Staples and Office Depot.  Defendants are—by a wide 

margin—the two largest vendors of consumable office supplies to large “business-to-business” 

(“B-to-B”) customers (i.e., business customers buying for their own end-use) in the United 

States.   

2. Staples’ and Office Depot’s own documents state that they are the only 

participants in a “two player” national market.  Defendants are the best options for most large B-

to-B customers—and the only meaningful options for some large customers—particularly those 

with facilities in multiple regions of the country.  And they are each other’s closest competitors 

for such customers.  As Staples explained at an internal Leadership Summit, “There are only two 
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real choices for customers,” Staples and Office Depot.  Office Depot similarly made clear to a 

customer that “[o]n a national scale, Office Depot’s competition is Staples.”   

3. Direct head-to-head competition between Staples and Office Depot yields 

substantial benefits to large B-to-B customers in the form of lower prices and better service.  If 

consummated, the Merger would eliminate that competition.  Office Depot acknowledged this in 

April 2015—two months after the Merger was announced—encouraging a large B-to-B 

customer to accept its “best and final” offer promptly, stating “If and when [Staples’] purchase of 

Office Depot is approved, Staples will have no reason to make this offer.”   

4. By eliminating direct competition between Staples and Office Depot, the Merger 

threatens significant harm to a wide range of large B-to-B customers. 

5. Office supplies vendors, such as Defendants, sell and distribute consumable office 

supplies (e.g., pens, staplers, notepads, folders, and copy paper) to all manner of businesses 

across the United States.  Employees of these businesses use consumable office supplies in 

connection with their jobs.  As a result, businesses depend on vendors to provide consistent and 

reliable delivery of consumable office supplies so that their employees have the products they 

need to work productively and on a cost-effective basis.   

6. Large B-to-B customers typically require an office supplies vendor with 

experience and a strong reputation for providing consumable office supplies to large B-to-B 

customers.  These requirements are especially important for customers seeking delivery on a 

multi-regional or national basis.  Many large B-to-B customers require that their office supplies 

vendor provide a broad range of national-brand and private-label products, flexible and reliable 

delivery (including desktop delivery), high levels of customer service, customizable product 

catalogs, detailed utilization reporting, and sophisticated information technology (“IT”) 
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interfaces for procurement and billing.  Moreover, large B-to-B customers require those features 

and services to be part of the transaction, along with consumable office supplies at competitive 

prices. 

7. Large businesses typically purchase consumable office supplies pursuant to 

contracts awarded through requests for proposal (“RFPs”), auctions, or bilateral negotiations.  

Defendants generally compete head-to-head in such proceedings.  They are often the two 

finalists in RFPs or other contest because they can obtain the lowest cost of goods from office 

supplies manufacturers and they possess similar networks of distribution centers, salesforces, and 

other services and features, such as strong reputations and experience, high levels of customer 

service, sophisticated IT, and product utilization monitoring and tracking.  Large B-to-B 

customers often use those similar offerings to play one Defendant off the other to obtain lower 

pricing, other financial incentives, better service, and improved contract terms.  Indeed, Staples 

and Office Depot frequently lower prices, increase discounts, and offer other financial incentives 

to take business away from each other, and to avoid losing business to each other.   

8. Many large B-to-B customers contract with a single office supplies vendor for 

consumable office supplies.  Doing so allows these customers to consolidate their purchases and 

leverage the bigger purchasing volume to negotiate lower prices and higher discounts, rebates, or 

other pricing concessions.  In addition, contracting with a single office supplies vendor allows 

large businesses to track and monitor usage of office supplies through one vendor, rather than 

several different vendors, thereby lowering their costs and improving operational efficiency.  

Using a single office supplies vendor also provides large B-to-B customers with a single point of 

contact for problems or concerns, a single IT interface for ordering, and a single payee for 

administrative purposes.  These features are important to many large B-to-B customers because 
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they enhance efficiency, ease of use, and administration, thereby lowering their costs of doing 

business.   

9. For large B-to-B customers with locations across the United States or in multiple 

regions of the country, choosing a single office supplies vendor generally means using an office 

supplies vendor with national or multi-regional distribution capabilities.  Staples and Office 

Depot are the only two office supplies vendors that can provide on their own the low prices, 

nationwide distribution, and combination of services and features that many large B-to-B 

customers require. 

10. Once a large B-to-B customer contracts with an office supplies vendor, it attempts 

to ensure that the employees responsible for purchasing consumable office supplies purchase 

under the contract with its chosen office supplies vendor.  Maximizing spend with its contracted 

office supplies vendor often allows a large B-to-B customers to earn the highest volume-based 

discounts, rebates, or other pricing incentives.  It also minimizes the inefficiency of having to 

pay invoices from multiple vendors and accommodate multiple deliveries. 

11. Other supply options have significant disadvantages for large B-to-B customers. 

12. Local or regional vendors (including but not limited to W.B. Mason), local or 

regional consortia, and ad hoc region-by-region networks of suppliers have higher costs and thus 

higher prices, limited geographic footprints, and/or logistical and coordination challenges for 

large B-to-B customers.  Because of these disadvantages, these other supply options have 

relatively small shares of sales to large B-to-B customers.  

13. The Merger would combine the office supplies vendors that are—by far—the two 

top choices for a significant number of large B-to-B customers.  It would eliminate beneficial 
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competition between the two largest, most significant, and most attractive alternatives for many 

large B-to-B customers.   

14. The Merger also would create a firm with a dominant share of the relevant market 

and significantly increase market concentration.  Post-Merger, Staples would control more than 

70% of the relevant market.  The next-largest competitor would possess less than 5% of the 

relevant market.  Under the 2010 U.S. Department of Justice and Federal Trade Commission 

Horizontal Merger Guidelines (“Merger Guidelines”), a post-merger market-concentration level 

above 2500 points, as measured by the Herfindahl-Hirschman Index (“HHI”), and an increase in 

market concentration of more than 200 points renders a merger presumptively unlawful.  Post-

Merger market concentration would be more than 4900, and would increase HHIs in an already 

concentrated market by well over 200 points.  Thus, the Merger is presumptively unlawful. 

15. Other office supplies vendors, including but not limited to Amazon Business, 

regional vendors such as W.B. Mason, distribution consortia, and distributors of adjacency 

products, such as janitorial/sanitation products or breakroom supplies, cannot meaningfully 

constrain a post-Merger Staples.  As a result, Staples could charge higher prices and would have 

a diminished incentive to maintain or improve quality for large B-to-B customers if it were 

allowed to acquire Office Depot. 

16. Similarly, manufacturers of “core” consumable office products, such as pens, 

folders, and notepads, generally do not sell core office supplies directly to large B-to-B 

customers, particularly in the quantities that such customers would want.  They generally sell to 

wholesalers or vendors such as Respondents.  Nor would it be practicable for large B-to-B 

customers to buy office supplies from a large number of manufacturers.  Wholesalers do not 

generally sell consumable office supplies directly to large B-to-B customers.  Rather, they 
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generally sell to office supplies vendors, which then resell those products to large B-to-B 

customers. 

17. Finally, buying at retail, whether from brick-and-mortar or online retailers, 

including Amazon Business, generally would be more expensive for large B-to-B customers than 

purchasing from an office supplies vendor, and generally would not provide the full combination 

of other benefits important to large B-to-B customers, such as desktop delivery, order tracking, 

electronic ordering, flexible payment terms, negotiated pricing, and consistency of product 

selection and availability.  

18. Defendants cannot show that new entry or expansion by existing vendors would 

be timely, likely, or sufficient to counteract the anticompetitive effects of the Merger.  

Significant barriers to entry into office supplies distribution to large B-to-B customers—

particularly national and multi-regional customers—exist, making entry or expansion difficult 

and incapable of constraining the merged entity. 

19. Defendants cannot show cognizable efficiencies that would offset the likely and 

substantial competitive harm from the Merger. 

20. On December 7, 2015, by a 4-0 vote, the Commission found reason to believe that 

the Merger would violate Section 7 of the Clayton Act and Section 5 of the FTC Act by 

substantially reducing competition. 

21. A temporary restraining order enjoining the Merger is necessary to preserve the 

Court’s ability to afford full and effective relief after considering the Commission’s application 

for a preliminary injunction.  Preliminary injunctive relief is similarly necessary to preserve the 

status quo and protect competition during the Commission’s ongoing administrative proceeding.  

Allowing the Merger to proceed would harm consumers and undermine the Commission’s ability 
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to remedy the anticompetitive effects of the Merger if it is found unlawful after a full trial on the 

merits and any subsequent appeals. 

JURISDICTION AND VENUE 

22. This Court’s jurisdiction arises under Section 13(b) of the FTC Act, 15 U.S.C. 

§ 53(b); and 28 U.S.C. §§ 1331, 1337, and 1345.  This is a civil action arising under Acts of 

Congress protecting trade and commerce against restraints and monopolies, and is brought by an 

agency of the United States authorized by an Act of Congress to bring this action. 

23. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), provides in pertinent part: 

Whenever the Commission has reason to believe – 

(1) that any person, partnership, or corporation is 
violating, or is about to violate, any provision of law 
enforced by the Federal Trade Commission, and 

(2) that the enjoining thereof pending the issuance of a 
complaint by the Commission and until such complaint 
is dismissed by the Commission or set aside by the 
court on review, or until the order of the Commission 
made thereon has become final, would be in the interest 
of the public – the Commission by any of its attorneys 
designated by it for such purpose may bring suit in a 
district court of the United States to enjoin any such act 
or practice.  Upon a proper showing that weighing the 
equities and considering the Commission’s likelihood 
of ultimate success, such action would be in the public 
interest, and after notice to the defendant, a temporary 
restraining order or a preliminary injunction may be 
granted without bond . . . . 

24. In conjunction with the Commission, the Plaintiff States bring this action for a 

preliminary injunction under Section 16 of the Clayton Act, 15 U.S.C. § 26, to prevent and 

restrain Staples and Office Depot from violating Section 7 of the Clayton Act, 15 U.S.C. § 18, 

pending the Commission’s administrative proceeding.  The Plaintiff States have the requisite 
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standing to bring this action because the Merger would cause antitrust injury in the markets for 

the sale and distribution of consumable office supplies to large B-to-B customers in their states. 

25. Defendants are, and at all relevant times have been, engaged in activities in or 

affecting “commerce” as defined in Section 4 of the FTC Act, 15 U.S.C. § 44, and Section 1 of 

the Clayton Act, 15 U.S.C. § 12.  Defendants also are, and at all relevant times have been, 

engaged in commerce in each of the Plaintiff States. 

26. Defendants transact substantial business in the District of Columbia and are 

subject to personal jurisdiction therein.  Venue, therefore, is proper in this district under 

28 U.S.C. § 1391(b) and (c) and 15 U.S.C. § 53(b). 

THE PARTIES AND THE PROPOSED MERGER 

27. Plaintiff, the Federal Trade Commission, is an administrative agency of the 

United States government, established, organized, and existing pursuant to the FTC Act, 

15 U.S.C. §§ 41 et seq., with its principal offices at 600 Pennsylvania Avenue, N.W., 

Washington, DC 20580.  The Commission is vested with authority and responsibility for 

enforcing, inter alia, Section 7 of the Clayton Act, 15 U.S.C. § 18, and Section 5 of the FTC Act, 

15 U.S.C § 45. 

28. The Plaintiff States bring this action pursuant to Section 16 of the Clayton Act, 15 

U.S.C. § 26 in their sovereign or quasi-sovereign capacities as parens patriae on behalf of the 

citizens, general welfare, and economy of each of their states. 

29. Defendant Staples is a publicly traded corporation organized under the laws of 

Delaware with headquarters in Framingham, Massachusetts.  In fiscal year 2014, Staples 

generated $22.5 billion in sales, with 54.8% of that coming from office supplies.  Staples 

operates three business segments:  North American Stores & Online, North American 
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Commercial, and International Operations.  In fiscal year 2013, 34.8% of Staples’ total sales 

came from the North American Commercial segment.  Staples is the country’s largest vendor of 

consumable office supplies to B-to-B customers.   

30. Defendant Office Depot is a publicly traded corporation organized under the laws 

of Delaware with headquarters in Boca Raton, Florida.  In fiscal year 2014, Office Depot had 

$16.1 billion in revenue, with 47.2% of that coming from sales of office supplies.  Office Depot 

operates through three divisions:  North American Retail Division, North American Business 

Solutions Division, and International Division.  In fiscal year 2014, 37.4% of Office Depot’s 

sales came from the North American Business Solutions Division.  Office Depot is the country’s 

second-largest vendor of consumable office supplies to B-to-B customers.   

31. In November 2013, Office Depot acquired OfficeMax, Inc., which was then the 

third-largest vendor of office supplies and services in the United States. 

32. On February 4, 2015, Staples and Office Depot entered into an Agreement and 

Plan of Merger (“Merger Agreement”), pursuant to which each share of Office Depot stock 

would be converted into the right to receive $7.25 in cash, plus approximately 0.2 shares of 

Staples’ common stock.  As of the market’s close on February 3, 2015, these terms of the Merger 

Agreement equated to a value of Office Depot of $6.3 billion.  Either party may terminate the 

Merger Agreement if it is not consummated by February 4, 2016.   

33. Pursuant to the Hart-Scott-Rodino Antitrust Improvements Act, 15 U.S.C. § 18a, 

and a timing agreement between Defendants and Commission staff, unless temporarily restrained 

and preliminarily enjoined by this Court, Defendants would be free to consummate the Merger at 

12:01 am on December 9, 2015. 
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34. On December 7, 2015, by a 4-0 vote, the Commission found reason to believe that 

the Merger would substantially lessen competition in violation of Section 7 of the Clayton Act, 

15 U.S.C. § 18, and Section 5 of the FTC Act, 15 U.S.C § 45.  On December 7, 2015, the 

Commission commenced an administrative proceeding on the antitrust merits of the Merger 

before an Administrative Law Judge, with the merits trial scheduled to begin on May 10, 2016.  

The ongoing administrative proceeding provides a forum for all parties to conduct discovery, 

followed by a merits trial with up to 210 hours of live testimony.  See 16 C.F.R. § 3.41 (2014).  

The decision of the Administrative Law Judge is subject to appeal to the full Commission, 

which, in turn, is subject to judicial review by a United States Court of Appeals. 

35. In authorizing the filing of this complaint, the Commission has determined that 

(1) it has reason to believe the Merger would violate the Clayton Act and the FTC Act by 

substantially lessening competition in one or more lines of commerce, and (2) an injunction of 

the Merger pending the resolution of the Commission’s administrative proceedings and any 

appeals will promote the public interest, so as to minimize the potential harm to customers and 

preserve the Commission’s ability to order an adequate remedy if it concludes, after the 

administrative proceeding, that the Merger is unlawful. 

RELEVANT MARKET 

36. The relevant market is the sale and distribution of consumable office supplies to 

large B-to-B customers in the United States.  Large B-to-B customers are particularly vulnerable 

to the proposed Merger because many have nationwide or multi-regional operations and require 

an office supplies vendor that can provide low pricing, high levels of service, and delivery across 

all of their operations.  For such customers, Staples and Office Depot are the two best options. 
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A. Relevant Product Market 

37. Consumable office supplies consist of an assortment of office supplies, such as 

pens, paper clips, notepads, and copy paper, that are used and replenished frequently.  It is 

appropriate to evaluate the Merger’s likely effects through an analysis of the assortment of 

consumable office supplies because each of the products in the assortment is offered under 

similar competitive conditions.  Thus, grouping the hundreds of individual consumable office 

supplies into an assortment for analytical convenience enables the efficient evaluation of 

competitive effects with no loss of analytic power. 

38. B-to-B customers buy consumable office supplies for their own end-use (i.e., for 

their employees to use in the course of performing their job duties), rather than for resale.   

39. Consumable office supplies do not include ink and toner for printers and copiers.  

Many B-to-B customers, particularly large B-to-B customers, buy ink and toner directly from ink 

and toner manufacturers, or as part of a package of “managed print services,” in which vendors 

bundle ink and toner sales with leases of copier and printers, repair services, and/or copy and 

printer maintenance services.  As a result, large B-to-B customers often purchase ink and toner 

from different vendors, under different contracts, than those from whom they purchase 

consumable office supplies.   

40. Consumable office supplies do not include other office-related products, such as 

janitorial or break-room products.  Janitorial or break-room products are sold under substantially 

different competitive conditions than consumable offices supplies. 

41. Large B-to-B customers include, but are not limited to, those that buy at least $1 

million annually of consumable office supplies for their own end-use. 

42. The sale and distribution of consumable office supplies to large B-to-B customers, 

many of whom have multi-regional or national operations, entails the warehousing, sale, and 
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distribution of a wide range of such office supplies, along with high levels of customer service 

and value-added services.   

43. The sale and distribution of consumable office supplies to large B-to-B customers 

is distinct from the sale and distribution of consumable office supplies to other customers, 

including individual consumers or small- and medium-sized businesses.  Large B-to-B customers 

generally require, and the sale and distribution of consumable office supplies to large B-to-B 

customers is distinguished by, a number of key attributes, including but not limited to: 

a. Procurement Processes:  Large B-to-B customers generally procure 

consumable office supplies on contracts awarded through formal RFPs, 

auctions, or direct negotiations, often obtaining lower prices than other 

customers.   

b. National or Multi-Regional Distribution:  Many large B-to-B customers have 

operations in multiple regions of the United States.  As a result, to increase 

efficiency and reduce transaction costs, large B-to-B customers often require 

a single vendor with a broad geographic footprint that can distribute 

consumable office supplies to all their locations in multiple regions of the 

country. 

c. Next-Day Desktop Delivery:  Many large B-to-B customers require next-day 

and desktop delivery—that is, delivery to one or more desks or drop-off 

points within an office building—to reduce customers’ storage costs.   

d. High Levels of Service:  Large B-to-B customers require that their office 

supplies vendors provide high levels of customer service, including dedicated 
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account representatives and/or customer service representatives to address 

any customer concerns or issues in a timely manner.   

e. Valued-Added Services:  Large B-to-B customers often require detailed 

utilization reporting to allow them to track and monitor on a regular basis 

their employees’ uses of and needs for office products.  They also often 

require the creation of customizable catalogs to encourage their employees to 

order and use products for which they have already negotiated the lowest 

prices.   

f. Sophisticated IT Systems:  Large B-to-B customers generally require their 

office supplies vendor to have sophisticated IT capabilities that interface 

directly with their e-procurement and billing systems.   

g. Reputation and Financial Stability:  Large B-to-B customers generally 

require an office supplies vendor with experience and a strong reputation for 

supplying large B-to-B customers with office supplies, as well as financial 

stability.   

44. Defendants recognize the particular needs of large B-to-B customers and tailor 

their products and services to meet those needs.  Both Defendants categorize B-to-B customers 

by size, with groups of employees dedicated to serving different groups of customers.   

45. Thus, the sale and distribution of consumable office supplies to large B-to-B 

customers is the relevant product market in which to analyze the Merger’s likely effects. 

B. Relevant Geographic Market 

46. Defendants compete for the sale and distribution of consumable office supplies 

across the United States.  Many large B-to-B customers operate nationally or in multiple regions 
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of the country.  Accordingly, it is appropriate to analyze the competitive effects of the Merger in 

the United States. 

47. Defendants’ own documents acknowledge the existence of a national market for 

the sale and distribution of consumable office supplies to large B-to-B customers, referring to 

themselves as the only two players in a “national market.”   

48. Defendants compete to provide the sale and distribution of consumable office 

supplies to large B-to-B customers through their respective networks of warehouses and 

distribution centers located around the United States. 

49. Many large businesses have a number of locations dispersed nationwide or across 

multiple regions of the United States.  A substantial number of large B-to-B customers choose a 

single office supplies vendor with a geographically dispersed network of distribution centers to 

serve their facilities.  These customers do so because consolidating their purchases with a single 

vendor gives them the ability to get lower prices, or increased discounts, rebates or other pricing 

incentives, from that vendor.  In addition, choosing a single nationwide office supplies vendor 

provides large B-to-B customers with centralized and consistent services and terms across their 

facilities, including:  (1) centralized contracting, (2) a single point of contact, (3) a single 

reporting/auditing function, (4) a single IT interface for users, and (5) ease of administration of 

the distribution contract.  

50. Additionally, many large B-to-B customers enter into contracts for nationwide 

distribution, with nationwide pricing terms, and consider the vendor’s ability to provide 

nationwide distribution and service in the selection process.  Many large B-to-B customers with 

operations in multiple regions of the country, as opposed to nationwide, similarly want one 
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vendor that can provide consistent pricing, service, and delivery across all their locations, and 

therefore often require a vendor with national capabilities. 

51. Therefore, for consumable office supplies sold and distributed to large B-to-B 

customers, the United States is the relevant geographic market. 

MARKET STRUCTURE AND THE MERGER’S PRESUMPTIVE ILLEGALITY 

52. Staples and Office Depot are by far the two largest vendors of consumable office 

supplies to large B-to-B customers.  When large B-to-B customers issue RFPs for the sale and 

distribution of office supplies, Staples and Office Depot (including the legacy OfficeMax 

business) are usually the two finalists for the business.  In fact, Defendants are often the only two 

companies that submit a proposal to supply a broad range of consumable office supplies on a 

nationwide basis.   

53. The Merger Guidelines and courts measure concentration using the Herfindahl-

Hirschman Index (“HHI”).  The HHI is calculated by totaling the squares of the market shares of 

every firm in the relevant market.  Under the Merger Guidelines, a merger is presumed likely to 

create or enhance market power—and is presumptively illegal—when the post-merger HHI 

exceeds 2,500 and the merger increases the HHI by more than 200 points. 

54. The market for the sale and distribution of consumable office supplies to large B-

to-B customers is highly concentrated, and the parties control the majority of sales.  Post-Merger, 

the market would be substantially more highly concentrated than it is today. Post-Merger, 

Staples would control more than 70% of this relevant market.  The next largest competitor would 

possess less than 5% of the relevant market.  The Merger would result in a post-Merger HHI of 

well over 2,500, and an increase in concentration of well over 200 points.  Post-Merger market 

concentration would be more than 4900, and would increase HHIs in an already concentrated 
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market by well over 200 points.  Thus, the Merger would result in concentration above the 

amount necessary to establish a presumption of competitive harm. 

55. The Merger is presumptively unlawful under relevant case law and the Merger 

Guidelines. 

ANTICOMPETITIVE EFFECTS:  THE MERGER WOULD ELIMINATE VITAL 
HEAD-TO-HEAD COMPETITION BETWEEN STAPLES AND OFFICE DEPOT 

56. Defendants are each other’s closest competitors.  They are the two largest vendors 

of consumable office supplies to large B-to-B customers in the United States.  The scale and 

capabilities of Staples and Office Depot are similarly matched, and are much larger and more 

robust than those of the next-largest vendor of consumable office supplies to large B-to-B 

customers (a regional office supplies vendor, W.B. Mason).   

57. Staples’ and Office Depot’s size allows them to obtain products from 

manufacturers at lower prices than other vendors generally can.  Both also offer a collection of 

distribution services that no other vendor of consumable office supplies can match:  a national 

footprint with an extensive array of warehouses and distribution centers located across the 

country; correspondingly large salesforces; product breadth and depth, including private-label 

products; a single point of contact across all of a customer’s locations; a single user interface for 

all of a customer’s employees to use that connects to the customer’s procurement and billing 

systems; and other significant value-added offerings, such as order tracking, utilization reporting, 

and customizable catalogs.   

58. Defendants acknowledge that they are each other’s closest competitors.  One of 

Office Depot’s own documents indicates that “[o]n a national scale, Office Depot’s competition 
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or service that office supplies vendors such as Respondents provide and that large B-to-B 

customers require.  

66. Wholesale suppliers of office supplies are not meaningful alternatives for most 

large B-to-B customers because wholesalers generally sell only for resale, not to businesses for 

their own use.  Even when wholesalers work with independent vendors to distribute to 

customers, those wholesaler-vendor partnerships cannot provide the level of pricing or service 

that office supplies vendors like Respondents provide and that large B-to-B customers require. 

67. Manufacturers of consumable office supplies are not a viable distribution option 

for most large B-to-B customers’ consumable office supplies needs.  Given the breadth of office 

supplies large B-to-B customers buy, such customers would have to purchase from a large 

number of different manufacturers to cover their employees’ needs.  Such purchasing would be 

highly inefficient, costly, and not practicable for most large customers.  Moreover, manufacturers 

of consumable office supplies generally sell only in very large quantities, generally far larger 

than a B-to-B customer would purchase for its own use.  As a result, manufacturers of 

consumable office supplies generally do not sell their products directly to customers buying for 

their own end-use and not for resale. 

68. Other office supplies vendors, such as Amazon Business, regional vendors such 

as W.B. Mason, distribution consortia, and distributors of adjacency products, such as 

janitorial/sanitation products or breakroom supplies, generally have some combination of higher 

costs and thus higher prices, limited geographic footprints, and/or logistical and coordination 

challenges for large B-to-B customers.  As a result, they do not meaningfully constrain 

Defendants exercise of market power Post-Merger. 
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LACK OF COUNTERVAILING FACTORS 

69. Defendants cannot demonstrate that new entry or expansion by existing firms 

would be timely, likely, or sufficient to offset the anticompetitive effects of the Merger.  

70. A firm seeking to enter or expand in the market for the sale and distribution of 

consumable office supplies to large B-to-B customers, many of whom operate nationally or in 

multiple regions of the country, would face significant barriers to success.   

71. One key obstacle to expansion by regional firms or consortia is having the 

geographic footprint to serve large B-to-B customers, many of which operate nationally or in 

multiple regions of the country.  Creating a national distribution network anywhere close to that 

offered by Staples or Office Depot would be time and resource intensive. 

72. The next-largest vendor of consumable office supplies after the Defendants, W.B. 

Mason, operates only in 13 states, primarily in the Northeast.   

   

73. Other vendors of consumable office supplies are many years and significant 

capital investments away from being in a position to replace the competition that Office Depot 

currently provides to Staples, even assuming those other vendors were likely to expand their 

geographic footprints. 

74. Additionally, entrants must develop sophisticated IT systems that large B-to-B 

customers expect, to allow customized ordering systems that interface with the customer’s 

procurement, billing, and utilization tracking systems.  Such systems are costly to develop and 

maintain.  

75. Large B-to-B customers also value having a relationship with an experienced 

sales representative that understands their particular needs.  Thus, vendors seeking to enter or 

expand must recruit and hire a competent and experienced salesforce that can serve customers in 

Case 1:15-cv-02115-EGS   Document 14-1   Filed 12/09/15   Page 21 of 27

76



22 

multiple regions of the country.  To hire enough sales representative to enter or expand on a 

sufficient scale to constrain the merged firm in multiple regions or nationally would take a 

significant amount of time and effort, particularly in light of non-competition and non-

solicitation agreements that incumbent vendors have with their employees. 

76. Entrants also must overcome reputational barriers to entry and Defendants’ strong 

incumbency advantage.  A significant percentage of RFPs are won by incumbent vendors—and 

often one of the Defendants. 

77. Defendants cannot demonstrate cognizable efficiencies that would be sufficient to 

rebut the strong presumption and evidence that the Merger likely would substantially lessen 

competition in the relevant market.   

LIKELIHOOD OF SUCCESS ON THE MERITS, 
BALANCE OF EQUITIES, AND NEED FOR RELIEF 

78. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), authorizes the Commission, 

whenever it has reason to believe that a proposed merger is unlawful, to seek preliminary 

injunctive relief to prevent consummation of a merger until the Commission has had an 

opportunity to adjudicate the merger’s legality in an administrative proceeding.  In deciding 

whether to grant relief, the Court must balance the likelihood of the Commission’s ultimate 

success on the merits against the public equities.  The principal public equity weighing in favor 

of issuance of preliminary injunctive relief is the public interest in effective enforcement of the 

antitrust laws.  Private equities affecting only Defendants’ interest cannot defeat a preliminary 

injunction. 

79. The Commission is likely to succeed in proving that the effect of the Merger may 

be substantially to lessen competition or tend to create a monopoly in violation of Section 7 of 
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the Clayton Act, 15 U.S.C. § 18, or Section 5 of the FTC Act, 15 U.S.C § 45.  In particular, the 

Commission is likely to succeed in demonstrating, among other things, that: 

a. The Merger would have anticompetitive effects in the market for the sale 

of consumable office supplies to large B-to-B customers; 

b. Substantial and effective entry or expansion in these markets is difficult 

and would not be timely, likely, or sufficient to offset the anticompetitive 

effects of the Merger; and 

c. The efficiencies asserted by Defendants are insufficient as a matter of law 

to justify the Merger. 

80. Preliminary relief is warranted and necessary.  Should the Commission rule, after 

the full administrative trial, that the Merger is unlawful, reestablishing the status quo ante of 

vigorous competition between Staples and Office Depot would be difficult, if not impossible, if 

the Merger has already occurred in the absence of preliminary relief.  Moreover, in the absence 

of relief from this Court, substantial harm to competition would likely occur in the interim, even 

if suitable divestiture remedies were obtained later. 

81. Accordingly, the equitable relief requested here is in the public interest.  

Wherefore, the Commission respectfully requests that the Court: 

1. Temporarily restrain and preliminarily enjoin Defendants from taking any 

further steps to consummate the Merger, or any other acquisition of stock, 

assets, or other interests of one another, either directly or indirectly; 

2. Retain jurisdiction and maintain the status quo until the administrative 

proceeding that the Commission has initiated is concluded; and  
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3. Award such other and further relief as the Court may determine is 

appropriate, just, and proper. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________  
) 

FEDERAL TRADE COMMISSION,     ) 
COMMONWEALTH OF PENNSYLVANIA, ) 
AND THE DISTRICT OF           ) 
COLUMBIA,                     ) 

) 
Plaintiffs, ) 

)  Civil Action No.15-2115 (EGS) 
v.    )   

) 
STAPLES, INC. and             ) 
OFFICE DEPOT, INC.        )      
                              ) 
                   ) 

) 
Defendants. ) 

______________________________) 
 

ORDER 

 This matter comes before the Court on the Federal Trade 

Commission, the Commonwealth of Pennsylvania, and the District 

of Columbia’s (collectively “Plaintiffs”) motion to enjoin the 

proposed merger of Defendant Staples, Inc. (“Staples”) with 

Defendant Office Depot, Inc. (“Office Depot”) (collectively 

“Defendants”), under Section 13(b) of the Federal Trade 

Commission Act, 15 U.S.C. § 53(b). After considering the 

extensive record and the parties’ legal arguments, the Court 

finds that Plaintiffs have met their burden of showing that 

there is a reasonable probability that the proposed merger will 

substantially impair competition in the sale and distribution of 

consumable office supplies to large Business-to-Business 
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customers. Plaintiffs have also carried their burden of showing 

that a preliminary injunction of Defendants’ proposed merger is 

in the public interest and that the equities weigh in favor of 

injunctive relief. The Court’s reasoning is set forth in a 

Memorandum Opinion, which will be published under seal to the 

parties on Wednesday, May 11, 2016.1  

 Accordingly it is hereby ORDERED that:  
 

1. Plaintiffs’ motion for a preliminary injunction enjoining 
the merger between Staples and Office Depot is GRANTED;  

 
 

2. Staples and Office Depot are hereby enjoined and 
restrained, under Section 13(b) of the Federal Trade 
Commission Act, 15 U.S.C. § 53(b), from completing the 
proposed merger, or otherwise effecting a combination of 
Staples and Office Depot until the completion of the 
administrative proceedings evaluating the proposed 
transaction now pending before the FTC;  

 
 

3. Defendants shall take any and all necessary steps to 
prevent any of their officers, directors, domestic or 
foreign agents, divisions, subsidiaries, affiliates, 
partnerships, or joint ventures from consummating, 
directly or indirectly, any such merger, or otherwise 
effectuate any combination between Defendant Staples and 
Defendant Office Depot;  

 
 
 

                                                 
1 Because the Memorandum Opinion contains competitively sensitive 
information of Defendants and third parties, the Court will 
issue the Memorandum Opinion under seal to allow the parties to 
propose redactions. The parties shall meet and confer and 
present to the Court proposed redactions to the Memorandum 
Opinion no later than 12:00 p.m. Monday, May 16, 2016.  
After considering the proposed redactions, the Court will issue 
a public version of the Memorandum Opinion.  
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4. Defendants are directed to maintain the status quo until 
(1) the completion of all legal proceedings by the FTC 
challenging the transaction, including all appeals, or 
(2) further order of the COURT, including upon the 
request of the FTC, before completion of such legal 
proceedings; 

 
 

5. This Court shall retain jurisdiction of this matter for 
all purposes and for the full duration of this Order, as 
provided in the previous paragraph.  

 
 
 
SO ORDERED.  

 

Signed:  Emmet G. Sullivan 
  United States District Judge 
  May 10, 2016 
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News Release
Staples and Office Depot to Terminate Merger Agreement

Staples Announces Strategic Plan to Enhance Value:

- Increasing Focus on Mid-Market Customers in North America

- Exploring Strategic Alternatives for European Operations

- Initiating New $300 Million Cost Reduction Plan

- Continuing to Return Cash to Shareholders

FRAMINGHAM, Mass.--(BUSINESS WIRE)--May 10, 2016-- Staples, Inc. (Nasdaq: SPLS) today announced that on May 16, 2016, the company and Office Depot, Inc. plan to terminate 
their merger agreement following U.S. District Court for the District of Columbia’s recent ruling granting the Federal Trade Commission’s request for a preliminary injunction to block the 
acquisition. Under the terms of the merger agreement, Staples will pay Office Depot a $250 million break-up fee. Staples also plans to terminate its agreement to sell more than $550 
million in large corporate contract business and related assets to Essendant in connection with the termination of the Office Depot merger agreement. 

“We are extremely disappointed that the FTC’s request for preliminary injunction was granted despite the fact that it failed to define the relevant market correctly, and fell woefully short of 
proving its case,” said Ron Sargent, Staples’ chairman and chief executive officer. “We believe that it is in the best interest of our shareholders, customers, and associates to forego 
appealing this decision, terminate the merger agreement, and move on with our strategic plan to drive shareholder value. We are positioning Staples for the future by reshaping our 
business, while increasing our focus on mid-market customers in North America and categories beyond office supplies.” 

The company announced a strategic plan to enhance long-term value including the following actions: 

Winning in the Mid-Market with Products and Services
Staples is building on its success serving the needs of mid-market business customers with 10 – 200 employees. The company is focused on increasing its share of wallet with existing 
customers and acquiring new customers. The company is increasing its offering of products and services beyond office supplies. Staples also plans to pursue market share gains in core 
categories like office supplies, ink, toner and paper. To support its growth plans, the company will invest in lower prices and improved supply chain capabilities and add more than 1,000 
associates to its mid-market sales force. The company will simplify the customer experience with its world-class digital selling tools and capabilities. Staples will also pursue acquisitions 
of business-to-business service providers and companies specializing in categories beyond office supplies to build scale and credibility and accelerate growth in these areas. 

Reshaping Staples to Reduce Risk and Preserve Profitability
Staples plans to explore strategic alternatives for its European operations. This will allow the company to sharpen its focus and more aggressively pursue its mid-market growth strategy 
in North America. Staples has closed more than 300 of its stores in North America since 2011. The company remains committed to increasing productivity and preserving profitability in its 
North American retail stores by increasing customer conversion, increasing the mix of services, reducing fixed costs, and closing underperforming stores. The company plans to close at 
least 50 stores in North America in 2016. 

Reducing Costs to Drive Efficiency and Fund Growth Investments
The company generated approximately $750 million of annualized pre-tax cost savings from 2013-2015 by evolving business processes, increasing productivity, and developing more 
efficient ways to serve customers. Staples is initiating a new multi-year cost savings plan which is expected to generate approximately $300 million of annualized pre-tax cost savings by 
the end of 2018. The company will primarily focus on reducing product costs, optimizing promotions, increasing the mix of Staples Brand products, and reducing operating expenses. 

Continuing to Return Cash to Shareholders
Staples will continue to return excess cash to shareholders. The company remains committed to its dividend program. Staples plans to resume repurchasing its common stock through 
open-market purchases during the second quarter of 2016. The company expects share repurchases of approximately $100 million in 2016. 

Staples Q1 2016 Earnings Call
Staples, Inc. will hold its quarterly conference call to discuss first quarter 2016 results and its strategic plan on Wednesday, May 18, 2016 at 8:00 a.m. Eastern Time. To listen to the 
conference call via webcast, please visit Staples’ Investor Relations website at http://investor.staples.com. 

About Staples, Inc.
Staples retail stores and staples.com help small business customers make more happen by providing a broad assortment of products, expanded business services and easy ways to 
shop, all backed with a lowest price guarantee. Staples offers businesses the convenience to shop and buy how and when they want - in store, online, via mobile or though social apps. 
Staples.com customers can either buy online and pick-up in store or ship for free from staples.com with Staples Rewards minimum purchase. Expanded services also make it easy for 
businesses to succeed with in-store Business Centers featuring shipping services and products, copying, scanning, faxing and computer work stations, Tech Services, full-service Print & 
Marketing Services, Staples Merchant Services, small business lending and credit services. 

Staples Business Advantage, the business-to-business division of Staples, Inc., helps mid-market, commercial and enterprise-sized customers make more happen by offering a curated 
assortment of products and services combined with deep expertise, best-in-class customer service, competitive pricing and state-of-the-art ecommerce site. Staples Business Advantage 
is the one-source solution for all things businesses need to succeed, including office supplies, facilities cleaning and maintenance, breakroom snacks and beverages, technology, 
furniture, interior design and Print & Marketing Services. Headquartered outside of Boston, Staples, Inc. operates throughout North and South America, Europe, Asia, Australia and New 
Zealand. More information about Staples (NASDAQ: SPLS) is available at www.staples.com. 

Safe Harbor for Forward-Looking Statements
Certain information contained in this news release constitutes forward-looking statements for purposes of the safe harbor provisions of The Private Securities Litigation Reform Act of 
1995. Any statements contained in this news release that are not statements of historical fact should be considered forward-looking statements. You can identify forward-looking 
statements by the use of the words “believes”, “expects”, “anticipates”, “plans”, “may”, “will”, “would”, “intends”, “estimates”, and other similar expressions, whether in the negative or 
affirmative, although not all forward-looking statements include such words. Forward-looking statements are based on a series of expectations, assumptions, estimates and projections 
which involve substantial uncertainty and risk, including the review of our assessments by our outside auditor and changes in management’s assumptions and projections. Actual results 
or events may differ materially from those indicated by such forward-looking statements as a result of risks, uncertainties and other important factors, including but not limited to factors 
discussed or referenced in our annual report on Form 10-K filed on March 4, 2016 with the SEC, under the heading “Risk Factors” and elsewhere, and any subsequent periodic or current 
reports filed by us with the SEC. In addition, any forward-looking statements represent our estimates only as of the date such statements are made (unless another date is indicated) and 
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should not be relied upon as representing our estimates as of any subsequent date. While we may elect to update forward-looking statements at some point in the future, we specifically 
disclaim any obligation to do so, even if our estimates change. 

View source version on businesswire.com: http://www.businesswire.com/news/home/20160510007030/en/

Source: Staples, Inc.

Staples, Inc.
Media Contact:
Mark Cautela, 508-253-3832
Investor Contact:
Chris Powers, 508-253-4632 

Page 2 of 2Staples — Investor Relations | News Release

5/15/2016http://investor.staples.com/phoenix.zhtml?c=96244&p=irol-newsArticle_print&ID=2167275

164



News Release
Print Page Close Window

Office Depot Responds to District Court’s Ruling on Merger with Staples
BOCA RATON, Fla.--(BUSINESS WIRE)--May 10, 2016-- Office Depot, Inc. (NASDAQ: ODP) today issued the 
following statement from Chairman and Chief Executive Officer Roland Smith after the U.S. District Court in the District 
of Columbia granted the Federal Trade Commission’s (FTC) request for a preliminary injunction to block the proposed 
merger of Staples, Inc. (NASDAQ: SPLS) and Office Depot. 

Smith commented: 

“While we are respectful of the Court’s decision to grant the FTC’s request for a preliminary injunction to prevent our 
merger with Staples, we are disappointed by this outcome and strongly believe that a merger would have benefitted all 
of our customers in the long term. We do not intend to appeal the Court’s decision and the two companies plan to 
terminate the merger agreement effective May 16, 2016. 

“As the Staples merger process comes to an end, we look forward to re-energizing our business. We remain committed 
to delivering our 2016 Critical Priorities and realizing the remaining synergies and efficiencies that come from the 
integration of Office Depot and OfficeMax. Once the Staples merger agreement is formally terminated, we plan to host 
an investor conference call on May 16 to discuss next steps in our go-forward strategy.” 

About Office Depot, Inc.

Office Depot, Inc. is a leading global provider of products, services, and solutions for every workplace – whether your 
workplace is an office, home, school or car. 

Office Depot, Inc. is a resource and a catalyst to help customers work better. We are a single source for everything 
customers need to be more productive, including the latest technology, core office supplies, print and document 
services, business services, facilities products, furniture, and school essentials. 

The Company has annual sales of approximately $14 billion, employs approximately 49,000 associates, and serves 
consumers and businesses in 59 countries with approximately 1,800 retail stores, award-winning e-commerce sites and 
a dedicated business-to-business sales organization – all delivered through a global network of wholly owned 
operations, franchisees, licensees and alliance partners. The Company operates under several banner brands including 
Office Depot, OfficeMax, Grand & Toy, and Viking. The company’s portfolio of exclusive product brands include TUL, 
Foray, Brenton Studio, Ativa, WorkPro, Realspace and HighMark. 

Office Depot, Inc.’s common stock is listed on the NASDAQ Global Select Market under the symbol “ODP”. Additional 
press information can be found at: http://news.officedepot.com. 

All trademarks, service marks and trade names of Office Depot, Inc. and OfficeMax Incorporated used herein are 
trademarks or registered trademarks of Office Depot, Inc. and OfficeMax Incorporated, respectively. Any other product 
or company names mentioned herein are the trademarks of their respective owners.

View source version on businesswire.com: http://www.businesswire.com/news/home/20160510007026/en/

Source: Office Depot, Inc.

Office Depot, Inc.
Richard Leland, 561-438-3796
Richard.Leland@officedepot.com
or
Karen Denning, 630-438-7445
Karen.Denning@officedepot.com
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