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1 preliminary injunction teo require Von's and Shopping Bag

2 to be operated as saparate entities pending trial of the

8 action. This application was also denied by another judge

4 of this court on June 13, 1960, and on Ju.y 1, 1960, inter-

5 loecutory findings of fact and conclusiona of law and the

8 interlocutory order denylng the motion for preliminary in-

7 junction were filed,

B On April 24, 1961, a pretrial conference order,

@ I signed by the parties, was approved by the court, On

10 December 15, 1961, plaintiff filed a mmw:md.

13 judgment which was alec denied by, tee j Eo o
a9 A

12%3ZQ_ dented—a—pretbuinery—Hritnotion,

13 Beginning in Rovember, 1962, and while diacovery

14 proceedings were in progress, efforts were made by the

15 court and counsel to arrive at a method for the presentation

16 of the avidence which would expedite the trial which had

17 been estimated to consume from two to three months., A plz

18 was finally formulated and stipulated te by the parties wherely

19 either side might present, in lieu of oral testimony, affi-

20 davits of persons who had been expected to testify, Thereaftdr

2 the opposing party, if it were desired, could cross—examine

29 such wiltness by taking a deposition. This procedure wase

23 followed with respect to practically all of the witnesses

24 which the parties had anticipated calling at the trilal,

25 Both parties called a relatively few witnesses to present

26 oral testimony at the trial, As a result of the pretrial

20 procedures, the case consumed only approximately five days

28 in actual trial time, Alao a great many of the facte in

2 h? case were elther stipulated to or admitted.

30 \ In accordance with the pretrial order, as amanded,

31 the following facts were admitted and required no proof:

32

FFLATLANT A~

N
1ot —TRE—3 R ' L =




10

11

ks

11
15
18 |

17
18
19

20

29
30
31

32

FrlATLARTI—
9-IF BI—~FON —3134

Reproduced from the holdings of the Natiomaf Archives ar Riverside

Tt was agread that the trial should be confined
to the lssue of whather the marger viclated Sectlon 7 of
the Clayton Act and the matter of relief:; in tha event
it was determined that Section 7 had bsen violated, hearings
would thereafter be held as to appropriate rellef; Von's
wag a:gEEEE::::;LE;rporation with its principal place of
bueiness at Los Angeles, Califormia; subsequent to the
maerger it moved 1ts offices to the former Shopping Bag
headquarters at El Monte, Californiay Von’s was one of the
leading chains of supermarkets in the Low Angeles area:;

it and ite predaceasors had bean engagad in the purchase,

distribution, and retall msale of a complete line of grocerles
and related products since 1932; in 1959, Von's operated i
28 pupermarkets in the Los Angeles area with a total amnuwal
sales of approximately $85,000,000 for an average of ap=—
proximately $3,000,000 in malen per store: alsc its super-
markets are of the galf-pervice, cash and carry type:

Von's alsoc owmed and operated a modern distribu-
tion center; direct railroad and truck shipments wara mad
to this distribution center which provided facillities to
recaive and distribute the groceries to Von's supermarket
throughout the Los &ngeles arsa: after the merger Von's
#old ite distribution center to a competitor and has sinc
used the formar Shopping Bag dlstribution centar:

Shopping Bag was a California corporation with
principal offices at El Monte, California; on the date of
the merger, Shopping Bag was merged into Von'sy; prior to
the merger, Shopping Bag was a leading chain of supermarkets;
it and ite predecessors had been engaged in the purchase,
digtribution, and retail sales of a complete line of
grocaries and related products in the Los Angeles area

gince 1933; in 1959, Shopping Bag operated 36 complete
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supermarkete ln the area, which had a total annual sales
of approximately $79,000,000 for an avarage of approxi-
mately $2,100,000 in saleg par store; all of 1ts stores
were of the self-service, cash and carry typear

In 1958, Von's ranked third and Shopping Bag
fifth in terms of total sales by grocery stores in the
Los Angeles metruopolitan areaj Von's had approximately
4.16% and Shopping Bag approximately 3.09% of all grocery
gtorae sales ln the area; Shopplng Bag ranked sixth and

Von's eighth in terms of total numbar of markets operated

in the area in that year: combined, Von's and Shopping
Bag ranked second ln terms of dollar of eales and in terms
of total number of supermarkets in the metropolitan area: ,
following the merger, Von'e accounted for approximately
B% of all grocery Bales in the areay taken as a whole, the |
following products were agreed to constitute the relevant
line of commerce in the case: grocerles, msats, produca,
bakery goode, dairy produce, delicatessen produce, frozen
foods, fruits, vegetables, housahold supplies, drugse, and
sundries; in 1959, the sale of food products accounted for
90% of all sales by grocery storas in the arear

The ralevant trade area in which defendants
operated prlor to the merger was the Los Angeles metro-
politan area consisting of Los Angeles and Orange Counties:
Loe Angeles ranks as the sacond largest metropolitan area
in the United States 1in tems of population, income, and
retall dollar saleay approximately 6,750,000 pergons resi
in the area and total ratail sales were approximately
$9,100,000,000 in 1957; the Los Angeles metropolitan area
is an appreciable trade area and a saction of the country
within the meaning of Section 7 of the Clayton Act: sales

of grocerles ln the area approximate $2,500,000,000 anpnually:
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von's and SBhopplpng Bag prlor to the merger were
engaged in interstate commerce and Von's preaently is
engaged im interstate commerce: several cooperatives operate
in the metropclitan area, some who sell to noomembers;
Orange Emplre, a cooparative, services numerous retail
members and oonmembere lu Callfornia, Arizona, and Hevada
with an annual wholeaale saler of approximately $280,000,000;
prior te the merger, the twenty leading chaine of super=
markete were all a part of the retail grocery competition
in the area and each of the chains competed with sach other:
there was direct competitlon between some of the Von's
stores and some of the Shopping Bag stores, particularly
in those instances where the stores were so located that
they were competing for the same cugtcmers,

With respact to the iesues of fact and law, the
parties are in agreement as follows: (1} that the defandant
corporations were sngaged in interetate commerce: {2) that
the court has jurisdiction: (3) that any products or
groups of products which are of sufficiently peculiar
characteristice and uses as to make them distinct from all
other products are in line of commerce within the meaning
of Section 7 of the Clayton Act and that grocaries and
related products, taken as a wholae, have such peculiar
characteristicse and usas in the operatlon of retall grocery
stores; (4) that groceries and related praducte are the
ralevant line of commerce for determining wbether the
instant merger violates Section 7y (5) that the area of
effective competition lea a section of the country in the
inetant caser (6) that the relevant section of the country
need pot be the entire natlon; [7) that the Los Angalen
metropolitan area 1is a relevant section of the country

for determining the effaect of the merger.
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Jan. 1, 1950 Jan., 1, 1961 Jan., 1, 1963
Single 5,365 3,818 3,590
Multiple 856 923 958
6,221 4,741 4,548

Betwean 1948 and 1958 the market share of the 20 largest
chains increased from 43,.8% to 56,3, The governmant
contends that the merger had the effect of substantially
leeraning competition in that separate condults through
which substantial quaptities of grocaries and related product
flowed were united into a single organizationy alsc that the
merger unlted purchasing and warehousing functions, the
purchase of advertizing as well ae all other functions
which had formerly been carried on by each of the two corpo-
rations,

The government industry witnesses were single
Btora operatora and in practically every instance testifled
that in their oplpion the merger would lessen competition,
In moet instances, their oplnions wera of little assistance
slnce at bast they were marely concluslions wlithout- supporting
dsata or explanation, The defendants presented numercus
ipdustry wiinesses who testifled that the merger would
increase competition rather than decreasme it. The govern-
ment did not cross=examine the defense industry witnesses:
but the defendante cross-examined the industry witnesases
produced by the government. Whlle the government offered
some evidence to account for the decreass in the number of
single stores, in the main it predicated its position upon
the decrease in the number of such stores with the increase

in popul.tion at the same time,
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Many factore appear to account for the decrease
in stores and moet of those factors are not necessarily
connected with the growth of the chains, For examples in
1931, Safeway had approximately 1,000 stores in the area
and today it haa only 147, The reason for this appears
to be the development of the supermarket, the shopping
centars, and the decrease of the small neighborhcod grocery
store. Furthermore, the shift in the population, the shift
in transportation fram streetcars to automoblles, and many
changes in merchandising methode effected the change to
the supermarket era, The evidence as to closed chailn
stores disclosed many reasons for such closinga such ae
fatlure of some of the local chains, clesings to move to
what were conslidered better locations, closings because
of the change to the supermarket stora, and in some instances
the movement of population, Also many of the disappearing
single stores became part of chains of two or more stores,
One of the Llmportant factors in many of the failures was
lack of previous experience in the grocery business: however,
it wase impossible to arrive at the number of fallures in
this category. It was impossible to determine the number
of closings of grocery stores because of the construction
of freeways, although the number mugt have been substantial.

The evidence showed that many persons had entered
into the grocery business in recent years often as single
store operators and had been successful in increasing their
business from year ta year. PFor example: Wood, a grocer,
has daeveloped a l0-store chain since 1954, while Grocer
Goodnight left a major chain in 1959 and since 1960 has
daveloped a 7-store chain. Defendants produced at least
10 witnessee who had opened single stores in recant years

and who have continued to increase their sales year by year,
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In each instance, they have been competing with the ma jor
chalns with stores located close to them, One outstanding
axample was that of Grocer Gelson, who began with assets

of $5,000 in 1946 in a small market in North Hollywood. 1In
1951, he =20ld thias and ultimately anded up in a market in
Encino, His annual sales now are approximately $6,000,000,
although he is In competition with stores of the larger
chains, the smallar chaina, and others,

One thing that stande out in the case is the fact
that many exacutives from chain store operations have left
the varlous chalns and opened up stores on thelr own, usually
beginning with a single store and ultimately developing into
a small chaln of supermarkete, An executive for one of the
chains testified that one of the great problems for the
larger chains was the loss of axecutivas who were leaving
to open grocery businesses of thelr own. In many instances,
these persons have purchased a single store of one of the
chaing, usually where it was not doing too well, and from
that point developed a succeesful grocery retail busineas,
The experience gained while employed by larger chains has
apparently been the banis for the success of many of these
operations,

On the other hand, it is to be noted that several
of the mmaller chaina encountered difficulty because of
lack of experience, over expansion, and lack of capitaliza-
tion and were forced into bankruptey or compellsd to sell,
The evidance leavesa no doubt that experlience in the grocery
busipess has usually made it poesible for a parson to enter
the retail grocery field ae a single store operator and be
succaessful .,

Witness Lebhar, Editor-in-Chief of “Chain Store

Age," which publishes "Chain Store Age," “Shopping Center
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Age, " "Discount Store Hews," and who is also an officer of
the Board of Businesa Guidaes, Inc,, and other publications,
tegtified that the number of concerns operating two or more
grocery stores in Loes Angeles and Orange Counties increased
from 96 in 1953 to 150 in 1962 but that the greatest increase
during the psricd occurred in the numbar of concerns operating
2 or 3 stores, Such concerns increased B6% - froum 56 to
104, Hie testimony aleo ahowed that 7 of the 24 chains which
operated 10 or more atores in 1962 were pot in business
ag chaina in 1953,

It 1s interesting to note that in 1948 Safeway
accounted for 14.2% of sales in the area and Ralph?’s, 6,9%,
for a total of 21,1%; but in 1958, Safeway and Ralph's
combined had declined to 14,3% despite a substantial increi
in thelir sales volumae, In other words, during tha period
vwhen it 1la claimed that the competitive situation was
deterioracing, single store operators and small chains were
beginning, growing, and competing successfully.

In 1960, the approximately 4,800 stores in the
area were operated by 4,000 separsate concarns., During 1960,
128 new “mingle ocutlet* stores opened. The leadlng 20
chaine opaned 67 new stores in 1960 againet 171 by =mmaller
¢hains and aingle store operators. While the 10 leading
chains accounted for 43,.6%, the remainder, including 3,818
saingle atore operaters, accounted for 56.4% of the sales
in the area in 1960, Another indication of the competitive
situation is the fact that Shopping Bag's gross incraased
while its profits decreased, The witness, Hayden, president
of the company, testified that thiz waa occasioned by
competition as well as tha need for experienced executives,

There was considerable evidence relative to the

part played in the grocery business by the so~called
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cooperatives, namely: the Certified Grocers of Califormia,
Ltd., Spartan Cooparative, and Orange Empire. (There is
digagreement by the partlies as to whether Orangs is a co=-
operative or merely a grocery wholesaler,) BEach of these
sells only to its members: howaver, there is appareantly no
reatrictlon upon those who ..ay becoma members, The role

of the cooperative ie of ma jor importance in the distribu-
tion of groceries. Ceartified is wholly owned by the grocery
retallers who buy through it., Its membership conslsts of
approdimately 900 grocery concerns which operata almost
1,600 retall steores, Spartan Grocers is a wholly owned
subsidiary of Certified with approximately 1,200 members
who operats 1,255 stores. Most of their members are engaged
in business in Los Angeles and Orange Countles, Certified
handles more than 13,000 iteme, including dry grocerles,
frozen foods, dellcatessen products, and varlous non-food
products, including housewares and appliances,

The evidence indicated that some of the larger
chaing buy thelr grocery products through Certified.
Certified's annual sales incresased from $87,000,000 in 1948
to $345,000,000 1in 1962,

Orange Empire wlth approximately 1,000 mambers
accounted for wholesale eales of $321,000,000 in 1962,
Ceartified, Spartan, and Orange do not carry f[resh meat or
produce or certain dalry producte. Generally apeaklng, the
three, Certified, Spartan, and Orange, are made up of a
mambership of amaller concerns operating from 1 to 20 stores.
In eo far as the products which are sold by tha 3 cooperatives
are concerned, there can be little doubt that the slngle
operator or small grocer can compete effectively with the

large chains or anyone else in purchasing such grocerles.
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As to produce which is neot distributed by the
3 cooperatlves, the avidence indicatese that the single stora
or small operator could effectively compeate im purchasing
such produce. The govermment appeared to contend that the
large chains had a substantial advantage in the purchase
of meat supplies, However, the evidence failad to support
this claim,

Another group now particlpating in the distribution
of grocerles is the discount house., The evidence indicatas
that this phase ls expanding rapidly and may well indicate
a substantially additional compaetitive force., While the
development of the discount house apparently indicates a
return to the general store, so, in turm, is the supermarket
moving more and more toward the concept of a ganaral store.
Many of them now include not only groceries but hardwarae,
appliances, liquor, and many other ltems which in the past
have been distributed by speclalty stores.

One of the contentions made by the government
is that the chaina have a distipnct advantage over the mmaller ,
concerns in obtaining spage in the shopplng centers, Thils
is probably true since the average builder of a shopping
center 1s anxious to obtain a longtime lease by a large
chain with a wall advertised name which wlll attract at-
tention and also induce other large concerns to leasa araas
in the sheopplng center, It 1s only natural that the shopping
center owner would prafer the company with the greater
financlal resources, Shopping cepters are usually in naw
developmente and requlre some ploneering., The record doees
not diaclose the number of supermarkets in shopping centers
or a definition of "shopping centers."

One of the witnesses for Jdefendants, Campball

Stewart, gave testimony which should be accorded conalderable
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walght., He operated retail grocery atores in the area from
1927 to 1945, at which time he bacame general manager and
vice president of Certified, 1In 1955 he became president,
retiring ip 1961 although continuing his employment as
conpultant to Cartified. He pointed ocut that his organiza-
tion was started by 15 owners of 1 or 2 stores so that they
could pool thelr purchases and enjoy quantity discounts
obtained by tha larger concerns. At the time of trial, ha
tastified that Certified is the largest retail-ownad food
wholesaler in the United States; that Cartified 1= diraectly
concerned by any development in the food retail business
which might affect small grocery retailers since they have
always been and etill are the primary source of Cestified's
business, Ha stated that, 1f the small retallers were
Placed at a competlitive disadvantage, Certifled would be
adversely affected, He went on to state that in his opinion
the merger in question would not tend to substantially lessen
competition,

The government's case appears to be predicated
upon the following: (1) the unlon of 2 substantial compet-
itore in the area, (2} increasad concentration, (3) a re-
duction of separate competltive factors, and (4) the
alimination of the acquired firm as a geparate compatitive
entity, It will be readlily noted that propositions 2, 3,
and 4 are necessarily included in preoposition 1, that ls,
the union of 2 subgtantial campetitors. Obviously when 2
substantial competitors merge there has to be increased
concentration and a reduction of the separate competltive
fagtore as between the two and the elimination of one as
a separate compotltive entity. It thus appears that the
government in this case is really relying upon a mere unicn

betwean “2 substantial competitive factors." This, in
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Cne of the principal witnesses for the government
supplied evidance which is of material benefit to a de-
termination of this case, He was Ward Jenssen, 2 market
consultant who has worked for a2 number of chaipa such as
Food Glant, Ralph's, Market Basket, and others. Fram his
regearch 1t was developed that customers of supermarkets
take various things into consilderation including the follow-
ing: price, genexal appearange of the store, size and
variety of brands, parking space, whether the store is in
a shopping center or is a free stamding atore, genaral famil-
larlty with the store's reputation, quality of meat, quality
of produce, check stand service, cleanliness of the store,
etc, The average customer ia willing to drive for at least
10 minutes, aguivalent to about 4 miles, to shop, Jenssen
found that shoppers are willling to pass by other stores in
order to go to a spacific store which they believed wall
mat thelr top demands, BEssearch has thus indicated what the
shopper wants, The supermarket usually offers most of the
things, while the corner grocery cannot. In ilts “"Summary
of the Facts" the government states that the decline in
the pumber of individual grocery stores resulted “largely
from increasing size of supermarkets * * * and fewer atores
are peeded to serve a comparable number of peoplae." This
appeare to account for the decreasa in the number of stores
and it apparently is what the consumer desires,

The evidenca showed that the average shopper has
from 2 to 10 competing etores within convenient distan
to shop, To increase the number of stores in the area may
sound good but to do so may well require a return to the
corner grocery and the elimination of the sarviges and
quality and varlety of products which the public now seems

to demand. One thing does appear: FPrice reduction has
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gone about as far as pomslble. The remaining factor is
sarvice to the customer and hls convenience. An effort to
get up an aconomlc environment to equalize competlitors in
the grocery business will not only destroy the competitive
factors which afford the public the benefits which they are
now recalving but may wall result 1n much higher prices,
The Xey to success in the grocery business in the area does
not appear to rast upon the number of stores operated but
how they are operated, From all of the economlc factors
disclosed, there appears generally to have been a change
from the small corner grocery to the supermarket, This
would seem to be the main resason for the decrease in the
number of stores in the area,

The evidence disclosesa that thea competitilen in
the area appears to remain vigorous, open to anyona and
especlally thoss wvith experience and training, and tha
consumer 1is reaping the full benefit, From the evidence,
it cannot be concluded that the merger in gquestion would
probably leasan competition ln the metropolitan area either
at the time of the merger or in the foreseeable future,

The defendante are entitled to judgment,

Counsel for the defendants is directed to prepare
proposed findings of fact and conclusiona of law and
judgment pursuant to Rule 58, F.R.C.P,, and to earve and
lodge the same wlth the clerk of the court within 30 dayes,
and plaintiff shall have 15 days thareafrer to serve and
file objections thareto,

. DATED: Geptember 14, 1964









