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L. INTRODUCTION

Covidien respectfully submits the following comements and responses (o Lhe draft reporl
of 1. Ovley Ashenieher (the “Draft Report” or “DR™).'

The Draft Report lays out an appropriate framewark for understanding the flaws in Prof,
Elhauge's cconometric work. The Dratt Report correctly (inds that the validity and relisbilty o
Prof. Lihauge's analyses rest on twa vital, but untested, assumpuoens abowt the charactenstics ard
prefercnces of buyers in Prof. Elhauge's various comparison groups. Put simply. Prot” BElhausge's
analyses assume that the gronps of buyers he examines have the very same sharps container
prelerenees and face the very same market conditions, cxeept that one growp is impacted by
Convidien's challenged eontracts and the other 15 not. These facts are assumed, but never tested

or demopnstrater in any way. [ndeed, the Dealt Report correctly finds that Professer Dlhauge's

U4 the ours direction, Covidien is nat filimg theso comments bul 1 senday hem divgclly o 120 Azhondcler
wellll 3 cpurtesy fopy 1o the Court ard Planrs' ceunse) Covedien wl] request that the veport and part o
connnients be made part of the casc record at an appeoprial: tume,



analysis does not address this issue and, therefore, provides ro guldance on this question ™ (DR
at 200

As dotmwled below, Covidien respectfully submits that the final version of Dy
Ashenfeler’s report (the *Final Repoert™) should alse expressly acknowledge that, because buyers
that prefor Covidien will self select into the “hurdened” groups in Proll Elhaug:’s comparisons
and buyers that prefer rivals will self select into the “unburdenced” groups, the key assumptions
Dr. Ashenfelter has identified cannot hold fur Prof. Elhaupe’s analyses. [ndeed, at the meohion
hearing n January 2009, Prot. Elhavge acknowledped that seme of Tus anatyses isclude this unm
of selection bias, and that ke dees not know the magnitude of that disterting ettect. For this
reason, and others detailed below, no evidence that PLainti{ls might present at tnial could allow a
reasonable fact tinder to adopt Prot, Lilhauge’s findings, and the Final Report should not imply
that a Jury vould properly consider these fundamentally unsound econometrics.

Addmenally, Covidien 1dentifies facts reparding the Novaten longitudinal study and an
tmportant detect i the so-called “switcher regressions™ that should be acknow.edged in the Final
Report,

IL COMMEN rARY
Al The simul{ancons comparisons

1. Professor Elhange *does not address™ and provides “no guidance™ an
whether the necessary assumpiions of his analyses hoeld true.

Tha [Iraft Report carreetly coneludes that Profl Elhauge's simultancouas
COIMPAFIZONS FesT 0N NeCessary assumptions that he not only never establishes are valid. but never
even addresses. Fhe Report explains that the simultanesus comparisons are premised on two
“key assumpuons,” namely: “(1) Arve the groups with the challenged coniract represeniatis ¢ ol

all buyers in the actusl market, both in their behavior and in how others mieract wih them? i 23

|-



Are the groups without the challenged contracts representative of all buyers i the “but-for”
market, both in their behavior and in how others intevact with them.” (DR at 6-7) (the "Key
Assurnptions™ 1t goes on to find that “[1)he velidity of [Prof. Elhauge’s] comparison depends
on whelher the two groups, absent the alleged misconduct, would have behaved similardy ™ (fd
at 7 {emphasis added).} In the context of the share discount comparisons, the Drafl Report states
Tu believe that [the share discount] analysis s a refiadle measure of impact... one
must betieve that the group of buyers whe chose to sign commitment contracts
with Covidien is representative of the entire market ta their preferences and in
how others deal with them ... |and] that the group of buyers who chose nol to sign
commilment contracts with Covidien is representative of the entire “but-foy”
markel in their preferences and in how others deal wiath them. To the extent that
these assumptions are incorrect, when Professor Elhavge compares markel shares
in these two groups, he measures both the effects of the challenged practices (if
any) and the ¢ffects of the other differences between the two groups (if any)
(fd. at 1) {emphasis added). The Draft Report makes the same observations [or the GPO sole-
source conlract comparisons. (g at 200
Covidien agrees with D, Ashenfelter's conclusion thal ~[the Key Assumptions] are
impuriant beceuse 1f they de nol hold, then 11 13 possible that the measured diflerence i market
share Tellecty differences i characteristics between groups rather than the elfeet of the
contracls.” (fd at 7.} As the Draft Report correctly states. ~“Professor Elhauge's analysis does

not address this issue and, therefore, provides no guidance on this question.” (4 at 203 Thus,

' . ' . - a
the simultaneous comparisons rost on essential bul entirely untested assumptions,”

 Asamatter of Ime, expert analysis that rests ou unteated wssumplions vannol be preseoied toa jun Ses e g,
Uresage Feaitn Plon, dng v, Pl Morro US4 fre, 344 F 30 753 760 (81h Cir 20037 (% The cases are lezion 1 a1
usfelt that expert testimony s madmessible when 15 based on speculative assumptions 'Y, Fireent o e
Fechs Corp 854 F2d 1308 (4th Crr 123834, A swpe poml, the additon ol asswapticns (e 15 bare Sacls nod
record tahe the expert's opinien feam the realin of fact o that of mere specilation, rencennge o moompelent ™,
fomerer v Lrted Staies Suzake Motor Corp L 73 F 3d 18, 22 (24 Cir 199800 Adudssion of exper teshimeny hued
an Spedulalive asumplons 15 a0 shuse of diseretion. ™y Mofufm v Bayer Corp, 13217 Sppp 24 67, A% (11 Mas,
200 texeluchng esperl lestimony resting on “unverified assumptions™)



X Professor Elhauge admits the Key Assumptions do noi bold for the
share discount simultancons comparisons ind by implication for the
sole-source contract simultaneons comparisons.

Covidicn's madn critictsi of the simultaneous comparisons is that Prel
I"|hauge’s method necessanly injects substantial selection bias into his results. Specitically,
because Prof, Elhauge compared groups of buyers who chose to buy through a Covidien discount
contract 1o buyers whe chose not 1o, buyers who prefer Covidien are overrepresented in the
“burdened” proup and buyers who prefer rivals are averrepresented in the “unburdened” group.
Plainly, buvers whe faver Cowvidien’s products are far more likely to apgree to buy 2 high
percentage of their needs from Covidien in exchange for a discount than are buyers wha preser a
rival s sharps contaimers. In Dr. Ashenfelter’s terms, the bwo groups would have substantially
different preferences and the Kev Assumptions are necessorily Lalse.

Cowidien submits for Dr. Ashenlelter’s further consideration Prol. Elhauge's admisstous
4t the January hearing that Lhe simultanecus comparisons for Lthe share discounts are aflecied by
selection bias and, therefore, the Key Assumptions do not held for that comparnison. As Prof
Llhaupe 1esiilied

Q: . MNow, I want you to take a group or have in mind a group of 100 buyers

who are members of Amerinet. 1just want to sez how vou’re going to allocar:

thiern in your affected and unaifecled groups. Now, let's say that 30 o the
buyers want Covidien, aml 50 of the buyers want BDY Are you with me?

A Yeg

QQ: T the 30 buyers that want Covidien buy exclusively [rom Covidien under
Covidicn's share discount and the other 50 buyers choose to buy uxelusively
from BT you would put the 50 whe bought from Covidien in the allected
group and the 5 who bought from B2 in the unallecied geoup; is that right?

A: Sure, ‘This i3 the same as vour cxample in the brief, nght; that is, that's right,
and 1 think that shows why T from the very beginning in my reports
ackrowledged the possibility of selection bias The guestion is whether 11 [ty
the wiual facts of the case.



() And just sticking with my example just for a minute more, please. you woutd
find, afler allocating the buyers in that fashion, you would find that B has a
1{4) percent share n the unaffected proup and a zero percent share m the
atfected group, right?

A: In that hypothetical, yes. But notice i your hypothetical Tyeo s engaged in
gconcmically irrational behavior

e

I'm just sticking with ihe hypothetical ripht now. s the answer “yes,” you
would find & 100 percent share in the unaffected group and a zero percent
share in the affected group?

A: Yes, I would, and T think what that hypothetical does is illustrate the
possibility of selection bias, which [ acknowledge and accounted for

(1809 Tr. at 102:2-103:9; see afso 91:2-3.) As the Court saud, speaking to Prof, Lilhauge
regarding the presence of “some selection bias™ in his analyses, “IU's actually nok even that
disputed. You haven't even really disputed that” {1/9/09 Tr at 21 79y Covidien believes
these slatemenls should be included in the Final Report.

Covidien also submits Prof, Elhauge’s testinony that he does not know the degree o
which selection bias skews his results and, therelore, does not know the extent to which the Key
Assumptions are false. Indecd, Prof. Clhauge expressly disclaimed any attempl 1o measure m
guanlify the amount of selection bias in his comparisons and testificd, “{m]y role 15 just to opine

um Lhe fact of some anticompetitive impact.” (1/8/09 Tr. at 91:23-92:16.) On further questioning

he testitiad:

Q: .. voucannot with your method, you cannot sci the line to show which
portion of those charts 18 attributable W selection bias and wiuch 1sn’t; in other

words, which is free of the hias and which ts corrupied by the bias? Yeou can't
da that, right?

 The Drraft Repart hriefly comments oo the “aucess approach® and, notes that, as Covulien arpued, 3 properly dene
doress approach iight “ameliorate 10 s0me vxtent certam cancerns™ about whether the Key Assumptions hald (131
a 204 Professor Flhauge has repeatedly and cmphatically condemmed an ouvess-based approach, snd at the hearag
sad L "dloesn L make any sense,” 15 guile nispuided” and “leads 1o 2 dierous resull” (FED9 T al 2401249 (50
Additionally, Covidien refers D, Ashenfebier 10 Dr Ordaver’s Reply Report, which demonstrates thul Prol
Flbinage™s belated and incomplete aftempl & an aceess-based analysis contained sennus implementation crrars and

d1d not materally rernove the selection hias fromr the vrinal simultanecns compariasos, WSee | L2608 Oodan s
eply Decl §5 55-74.0



Az Thal’s truc, I'm not opining on the amount, I'm yust opimng on the fact of an
adverse impact on rival sharcs (hat it {s not redeemed by any pro-competitive
cfficiencies, for this potion of my analysts, (Inaudible) other bases for the
analysis,

(1089 Lr, at 93:5-14 see alvo id. at 91.6-12.) Significantly, despite Praf Elhauge’s
admisstens about imprecision, the numbers underiyving his simultateous cumpansoens arg
ihcorporaled - without any correction for selection bias -- directly into Plaintifls” damages
model, (See 10/17/08 Covidien Motion 1o Exclede Flhauge at 8-9, scetion H(AN3) below.)
Covidien belicves all this testimony 18 highly relevant and should be incorporated inta the Final
Report,

In light ol Professor Elhauge’s admussion that sclection blas attiects hus share discount
comparizans and Lhat he does not know the magnitude of that effect, 1t is undisputed that the Koy
Assumplions are false for the share discount comparisons and the other simubtaneous
comparizons that incorporate them. Prof. Lihauge also cannot say how far from accurate the Key
Assumpuions may be. The Final Report should reflect these facts.

With respect 1o the sole-source contract stmultaneous comparisuns, Covidien nates that
Professor Elhauge admits that where a buyer is a member of two GPOs, one of which is sole-
source Covidien and the other of which s not sole-source Covidien (7 e, cither dual source
Covidien or sole source with a rival), if the buyer chooses to buy Brom Covidien under the sole-
source OPO iL will be classified as burdened and 1f the buyer chooses to buy Iroms 4 nval under
the ather GPO, i1 will be deemed unburdened.

(}: l.et me turn to your sole-source compartsons, akay, and move oft share

discounts for a moment. If & hospital 13 a membher of a (i that 15 sole-source
with Covidien and also belongs 1o 4 dual-source GO offering B, okay -- so
it’s a member of a soele-source GPO, Covidien, and a member of a dual-source

GPO that offers BIY - if the hospital decides to buy cnurely from BD thraush
113 dual-source contract, vou will classify that hospital as unaffecied, right?



A: Yes. [ they're buying entircly through s GP{} that 15 not sole-source. then |
treat them as in the unaffected group. They have to huy at least one container
through the sole-source contract to be burdencd by it

(0: And if the same hospilal buys from Covidien through Covidien’s sole-souree
contract, you would classify that hospital or buyer as affected?

Az Yes, IF they aie making thoi purchases through a sole-source GPO, they are
affected, ves.

{LAOBOY T, at 103:10-104 1. For this reason, any such buyer with a preference for Covidien
will self select into the burdened group and any such buyer with a preference for a tival will self
scheet 1nto the unbupdened group. (See 10/17/08 Covidien Motion w Exclude Llhauge at 11-12.)
Apain. the preferences of buyers hetween the two proups will be systematically different. and
neither group will have the same preierences as the buyers in the “but-for world.” Although
Prot. Clhauge does not openly admit this fact for his sole-source contract aralyses, il 1s cortiain
that the Key Assumptions, again, will not hold Covidien belicves this testimony und this
conclusion also should be incorporated into the Final Report as it follows from the tindings
alrcady in the Dratt Report and Prof. Llhauge's testimony at the heaning.

L The simultaneous comparisons are “erucial” to the damaguy
calculations and are the oafy econometric analyses that drive
damages,

The Draft Report states that Prof. Edhauge’s econometric analyses “Torm a
crucisl input o Dr Singer's damages caleulation Jand that af decision that Protossor Blhauge bas
shown positve unpact, but that he has not measurcd “but-for market shares. would require D
Singer o find un alternative measure of market shures inthe “but-for” world W use o calculating
darnages.” (DR atd.) This s a correel and very important finding,

Covidien's unly comment is Lhat the Final Report showld alse incorporate the undisputed
tact that it i3 the simultaneons compatisens 10 parboalar, and not any of Prot, Dhauge’™ otke:

cconomatrte anslyses, that drive Dr. Singer’s damages caleulatiens. (171748 Convidien Motion



to L'sclude Flhauge at 8-9.) The “gaps” represented in exhibits 2, 10, and 12 to Prol” Elhauge’s
December 18, 2007 Report are incorporated directly into the amount of damages posited in D,
Singer s tables R1, R2 and R3 as the “Change in Rival Penetration.™ Nuithuer the longitudinal
analyses no the repression results figure in to 13r. Singer's caleulations in any way, as Covidien
has shown and Plaintiffs have never disputed.

4. The “ultimate fact finder” ¢annot evaluaie whether the Key
Assumptions arc accurale and valid,

The Draft Report makes clear that the simultapeous comparisons are omy
reliahle if the Key Assumptions hold true. However, in its conclusion, the Drafl Report proposcs
that “there is nothing in the econometnic analysis by itself that compels any particular estimate to
be choscn, The final degision aboui the credibiltty of these estimates depends on tae ultimate fact
finders determunation of what is most appropriate based on the ttality of the evidence
available.” (DR at 26,y To the extent that these sentences are intended to apply to the
simultanepus companisons (or the other analyses that fail for the same reasons, us discussed
helow}, Covidien respectfully subaits that chey should be deleted.

As an initial and dispositive matter, the admissions and cvidencee just discussad make
clear that the Key Assumptions do s Aoldid tor the simultaneous comparisons (and the
regressions thai mirvor them) Regardless of the cvidence that may be presented al tnal. & jury
could nut accept (and therefore, cannol be allowed to consider) results that are demonstrably
vnreliable and overstated, and for which, as Prof, Elhauge admits, the wmount of (the
overstatenient 15 unknown and unknowable A jury cannot reasonably bhe asked to render

verdict based in any way on economueine analyses that are ¢ertain to incorporide an unknow:n



amount of seleciion bias® A lay jury is incapable of determining the dogree of inaceuracy that
the selection bias in these anabyses creates and, therefore, cannot assess the extent to which the
Kev Assumptions are false. This is not a question the vltimate fact Gnder i this case could ever
rattonally ot reasobably answer in Plaintiffs’ favor or resolve inany way, It1s therefore patently
wnappropriate for presentation w a jury

I addition to this fundamental problem, other facts militate strongly in favor of the
deletion of these sentences. From very early in this litigation, Plaintiffs have taken the posiGon
that an assessment of the preferences of buywers is totally irrelevant and should not be allowed. [n
fact. when Covidien sought to tuke discovery of Buyers to assess whether 1t was their
preferences, us opposed to the form of the contracts they utilized, 1that caused buyers Lo puschase
Covidien products, PlaintifTs vigerously and successfully opposed all such discovery. [nrebance
on Plaimy tts’ insistence that such evidence was immaterial and misleading, the Courl cotered an
order batring Covidien from compiling such evidence and a corresponding order preventing
Plaintufs from presenting such evidenee attrial (927407 Order.).

Lherelore, the record lacks (and will foreser lack ) any evicence that would enable the
fuct finder 1o detennine whether the preferences of Prof. Blhauge s control angd treatment groups
arc the same or whether they are representative of the but-for and sctual worlds, As the Drafl
Report found. Prof. Elhauge elected not to address this question n any way. (DR at 2000 He did
this because he has steadfastly maintained that his econometric analyses show the impuet ol Lhe

challenged practices and that evidence of buver prelurence 18 inconsequential  As the Report

* Cevidien notes thut vourls rowtinely exclode expert testimuony infected with sclection bias  Sew, v g . Sowchnrd v
Awe Home Progs Corp 213 F Supp 2d 802, 310 (N D, Chio 2002} (holding that an andele “overly Bonted wrh
selecton bias™ “may nel form the hasis of [an expert's| opimon’ & Valenpiree v Pranesr Chfor Alkalr Co | dng 97|
I.onpp befi, 670 T7{D Nev. 1980} (refecting study whery “|t]he probability of sclection eras 15 tog bigh la by
vrerlenhed”), Manag v Boston Edisun Co., $%1 R Supp. 12,20 044 (D Mass 19935) {Conrt gLves niyweisht to
stady rearred by selb-seleclon and other Mases 3 Alfpood v Genr Marars Cerp , No, [D2UVTITIIET AB 2000
WL 2669337, ap Y11 (802 Ind Sept. 14, 2004) {finding cxperl’s methodolopy.. was notsudfic.ontly reliab’e 1o
sulisly the demands of Dewbert and Rule 702 due to selection bias wnd therelors cannct ke admted

o



now makes clear, Prof. Fthauge was mustaken. It simply will not be possible for the nltimate fact
iinder to evaluate whether the Key Assumplions are aceurate. Consequently, Covidien believes
the above quoted sentences regarding the “uitimate fact finders” should be deleted from the Iingl
Repon
3. ‘T'he Novation longitudinal study

‘The Dratt Report makes several impoitant observations aboul the assumptions
underlyinp the Novation longitudinal analysis. First, the Drafl Report correctly notes that the
analysis assumcs “that other market factors, such ay prcing, are nol actually the cause of
measared impact.” (DR at 18.} The Final Report shoutd go on to acknowledge the undisputed
{act that Prof. Elhauge does not control for przee changes at Novation in any way. (10/17/08
Mchadden Decl ) 193

The Draft Report also explatns that the Key Assumptions will hold tor the longitudinal
analvaiy only 1t “buyers at Novation before the cantract change are representative of all buyers in
the actual market and buyvers at Novation after the contract change are representative of all
buyers tn the ‘but-for” marker.” (DR at 21.} The Final Report should also acknowledge that this
key issue, once again, is a maftter on which Prof. Elhauge undisputedly provided no analysis and
as to which he offered no guidance whansoever.

I'he Drafl Report correctly noles that the preferences of Novation buyers would be
expecled to be the same before and after the contract change “unless there is some reason to
think that the characteristics of these buvers changed over the course of the two-year poried hat
the analysis cncompasses ™ (fif a0 22 ) However, 45 the Report observed earlier, it is entirely
plausible that an interim chanpe in buyer preferences v favor of Covidien's rivals led 1o

increascd rival sales and led Novalion 1o change its contracts, (DR at 15} This possibliny

1t



seriously undermines Prof, Elbaupe’s claim that the change n the contract catved a chiange in
the sales pattems.

Prof. Blhauge’s methodology for determining whether a buyer is a Novation member
provides an additional reason to disbelieve that the preferences of ihe buyers Proll Elhauge treats
as Novation members would be the same beline and after the contract change. Professor
Elhauge does nol use Novalion membership data to identify who 15 a “Novation buyer.”
{11/26:08 Ordover Reply Decl 1Y 36-62.) Instead, he (reats a buver as a Novalion member 1f Tie
observes it purchasing sharps contuiners wnder a Novation contract. {4} This 1s the wreng
approach  Consider a hospital that: (1) was a Novation member during the period that Nosvation
had a sele-source contract with Covidien; (2) strongly prelerned the rival Becton Dickinsen
(*BL"), and (3} chose to buy from BD. Such 4 buver would not be recopnized or counted us a
Movalion member in the “before™ part of the analysis. Following Novation™s contract with BI) in
2003, huwever, if the hospital continued to buy from BD, bot now using the Novaticn contract, il
would, for the first time, be counted as a Novation member. Professor Fihauge’s unalysis would
report an increase in BD sales to Novation members, but the increase would be an artifact of
Protessor Elhauge's classification of hospitals decmed to be Novation members -- not 4 result of
an actual increase in BIYs sales due to the contract ¢hange.’ The Final Report should note this
problem

The Draft Report correctly observes that “Professor Elhauge™s Figure |7 and Frofessor
Meladden's Fipure 3 make it appear that there may have been a pre-existing trend in rrvals”

market share at Novation prior to the contract chanpe that continued unatfected after the

" bxamples of such misclassifications are fuund i the sales data Dr Ashenielter possesses for (1) Sunlla Regienal
tedical Center i Waycross, GA (Elhauge 1D Nunber Y8209, (21 Kennedky bemorial Hospital in Cherry Hill, to
[k Erdnege 11 Number- 16836), Angel Medical Center i Frunklin, MC (Elvavuge 1} lumber 18083 The jurchasimg
betiavior of these hospitals can be loung in Prof Elbaoge's Dl valled “Tull comptied velumye 67 dp ™

(B}



change,™ (DR al 22 ) Covidien suggests that the Final Reporn should also acknowledpe
Professor Ordover’s [inding that the growth rate of Covidien’s rivals at Novation was not
statistically different in the year before the contract change and the year after it (0 1/26/08
Ordover Reply Decl. § 26.} The Final Report should also note that this conchusion holds whether
or not the prowth rate of rivals is compared to the supposed conirol groups at Premicr or at all
nen-Movation hospitals over the same penod. (Jd}

C. The longitudinal vegressions

1. The regressions that ignore fixed effects are unreliable for the same
reasons as the simnltancous comparisons.

The Draft Report correctly concludes that

Professor Elhavge's longitudinal repressions are quite similar o his other analy sey
in what they assume about how to measure market shares in the actual and ~but-
for” warlds, When he performs these regressions including all buvers root just
those who swirch contract status) and without adjusting for static diflerences m
characteristics across buyers... [iJhese are essentially the same comparisons he
makes in his graphical simultancous analyses, The fact that in these regressions he
also adjusts for time trends in dvals’ share by including monthly dummy variables
does not aller the underlying assumpiions.

(1312 at 23.} For this reason, the Iinal Report should expressiy acknowledpe that these
econometric analyses are dependent on the Key Assurnptions and undertuned by the same facts
and admissions as the simulianeous comparisons, as dizcussed above,

2. In Pruf. Elhauge’s “switcher regressions,” u buyer’s burdened or
unburdened status remains linked to its preferences.

The Draft Report states that when Prof. 19hauge performs the “switcher”™
repressions that account for fixed effects, he “measures the ditference between Covidien's rivals’
share at the sume buyers when they are burdened and when they are unburdensd.” (DR at 24 ¢

The 13rafl Report also says “Tn this way, the buver-level fixed-citeets deal with one problem that



the detendants have rased: the possibility that buyers would choose Cavidien anvway because of
a preterence for Covidien™s products.™ (£

"Vhis discussion omits a ¢ritical defect in all the switcher regressions, including the fixed-
vifects switcher repressions. The “switches™ are not linsted 1o potentially exopenous events such
as the beginnings or ends of challenged contracts; instead, they include every instance where 4
buyer's purchasing decisions cause it to switch from a tawrdencd to an unburdened siatus, {See
11/26/08 Covidien Reply 150 Motion to Exclude Elhauge at 16-17 (“The Swilcher Regressions
analvze purchasiag after both GPO-imposed and buyer-imposed switches and are thus, Like the
rest of Prof. Elauge’s work, distorted by selection bias,™); 1126/08 Ordover Reply Decl. %Y 43-
33 [listing examples of buver-imposed swilches included in the switcher regressinnsy.y Prot
Elhauge admts this in his Suc-Reply Declaration, writing ~1yeo and Prafessor Ordever also
complain that my longitudinal regressions arve not limited (o buvers whose GPOs changed their
ollenings, his iy true, but that is becavse the altemmative approach favared by Tyeo and
Professor Ordover would wrongly use the Tyco “access’ approach, which is iheorrect tor the
rensony | discussed in my declaration.” {12/9/08 Cthauge Sur-Reply Decl. ¥ 22 {emphasts
added) }

For this reason, aithough the Drafl Report is correct thal “{alssuming that buyer
preferences are static and that the explanatory power of strategic factors astde froe the
challenged practices (s low, then these regressions might provide an estimate of the impact 1 this
part of the market,” lhere is clear evidence and every reason to believe buyer prefurences are net
slatic, When a buyer decides that 1t prefers a Covidien rival and changes tram a bordened 1o an
unburdened staluy, it s treated as a switcher, Consequently. the prefercnves of hardened

switchers and unburdened switchers will be different and witl not be representative ot the actoal



or but-lor markets. Buyers preferring Covidien will be overrepresented among “burdened”
switchets and buyers [avoring a rival will be overrepresented among “unburdened™ swirchers,
The Final Report should acknowledge this serions probiemn in the analysis and the fact tha
because of this, even the switcher regressions that claim to control {or fixed eflzcts are subject to
5

selection bins and violate the Key Assumplions.

ill. COMCLUSION

Covidicn respeeilully submits these comments [or Dr. Ashenfelter’s considerstion. Tt

also thanks Dr Ashenfeller for his ttme and careful attention o this maier.

Prated: Tuly 13, 2000
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“ Covidicen notes thal the fixed effects limear regressions (1o which ihe Brult Heporl, stinibales the wwess nemiber of
untested, necessary assumptions) show dramatieally lawer levels of impact from the challeupad contracts than the
aimnultanecus companisans and the logarithmic regression on all buyers {with np fixed effeuts) found o Prol
Elhuuge's cmginal report, As Table 1 makes clear, the impact ol the shadenged contracts on Suyers wha tock either
share discounts or sole-seurce ontracts (3 over 80% Tower in the fixed eilects, linsar regression than in Pral
Elhauge™ enging) logarithmic regression (compare column 1, row & with wolomn 3, rew 43 Morcover as the Draft
Report calunkates, the overal] impact borne our by the less speculutive, fixed effecis regression is that rivals wonld
frrve had only a & 1 - 4 6% greater share of the markel In the bu-for world, [he eriginal unalvsis incvrporated nto
the final damages model (f e, the simullaneces comparisons) shiowed levels ol unipdct rangung foom 1997 1o 3%,
Jependmg on the year, (324/08 Singer Revised Table B (MChange in Bival Market Share™ rowd
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Suite 2020, Puydras Center
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Mew Orleans, 1A TO130
eMail: akelly@odrlaw com
cMatt’ stuandggodriaw com

/::ﬂ ail: jmeadei@odrlan com
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