IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

NATCHITOCHES PARISH HOSPTTAL

SERVICE DISTRICT and JM SMITH * Civil Action No. 05-12024 (PBE)

CORPORATION d%/a SMITH DRUG

COMPANY on bebalf of themselves and all #

others similarly situated
Plaintils.

Jury Trial Demanded

&

TY OO INTERNATIONAL, LTD.; TYCO
[NTERNATIONAL (US) INC.: TYCO
HEALTHCARE GROUT LP; and
THE KENDALL HEALTHCARE
PRODLCTS COMPANY,

Deiendants.
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Plaintiffs Natchitoches Parish Hospital and Smith Drug Co.'s Comments to Draft Report of
Independcnt Expert Professor Orlev Ashenfelter




Having reviewed the “Report of Orley Asheniclter” (“the Report™) in the above-
captioned matter, and having been directed by the Court Lo give any comments that might help to
prepare a final version of the Report to Professor Ashenfelter no later than July 13, 2009,

Plaimi{ls respectiully submit the [ollowing,

Introduction
Pluintif¥s concor with Professor Ashenfclter’s ultumate conclusions that
{ Professor Elhauge made no “technical crrors in his analysis.” Report at 25
() “there is nothing in the ecomometric analysis by itself that compels any particular
estimale 1o be chosen™ among the various methodologics used by Professor Elhauge.
Id. at 6.
£} “The final decision about the credibility of [Professor Elhauge’s) estimates depends
on the ultimate fact finders determmation of what is most appropriate based on the
tahty of the evidence available & 1d.
(4} Nothing in Mrofcssor Elhauge’s credentials makes him ungualified to perform this
amalysrs, Id. at 1.
{5) Protessor Elhauge's economerric analysis is bul one of four independent grounds [or
his conclusion that the challenged conduct had an anucompetinve impact. any one of
whuch could logically support a faci-linder’s detcrmination to that effect. id at 3-4
In shorl. Plaimtifls agree with Prefessor Ashenfelter™s conclusions thal Professor Elhange
has comectly applied aceepicd economedric techniques to the 1ssue at hand o such a manner that
the ultimate tinder of fact could accept his conclusions and hold Tyeo Lable for its conduct. does

not lack the qualifications 1o do so. and that in any event his conclusions could be independently



based en non-cconometre grounds.  These conclusions confirm there 18 no basis for excluding
Professor Elhauge's testimony However, Plauntitfs also believe that some portions of the Report
mistakenly assess the legal framework within which these economic issues tust be analyzed or
pveriooh important evidence, and thus ask that the flaal version of the Report be modified in

accord with these comments.

Impact +. Damages

The Repourd correctly noies that Professor Elhauge is opning on the “laet of impact™, not
the amount of mpact. which is the subject of Dr Singer’s testimony, Id at 4. However. the
Report then indicatcs that it will nonctheless assess whether Professor Clhange's cconometric
studics reliably measure the ameouns of mjury because his studies are used as an wnput 1 Dr,
Singer's damages calculation. 1d. Following throvgh on ths indication. much of the Report's
subsequent analysis of Professor Elhauge’s econometnie studies focuses not on whether they
validly support s conclusion regarding the faer of impacl, but rather whether they validly can
be used 10 esuimalte the amount ol impact. See infra. With great respect, this 1s legally improper.
o one has challenged Professor Elhavge’s calculations of the gap in nval shares between
buardened and unburdened groups.  The simmple fact is that two different experls usc these
caleulaons for twvo different purposcs. Professor Elhauge uses them, in combination with a host
ot other econemelne and pon-econometmic evidence, to demonsmate ihe fact of impact, Dr
Singar uses them. i combmation with a host of other vnadence, w0 demonsirate the amount of
impact  In extended bricfing associated with a monon that Tyco ultimately withdrow. Plaintiffs
demonstrated that Dr. Singer did properly use some of these calculations 10 estimate the amouns

of damages. More importantly, however. Dr Singer’s usc of the studies and caleulauons 15 not



the correct [ramework for assessing Professor Elhauge™s analysis regarding the feof of impact, It
is legally crincal to maintain the distinction belween opinions regarding the fact and amount of
impact lor at least three reasons: (1) the law expressly adopls a lesser burden for proving the
amount of mjury.' (2) there 1w no challenge to Br Singer's damages mcthodology (the
Delendants having withdrawn therr Dewbert challenge 1o Dr. Sipger); and (3} the pending motion
is 10 cxclude Professor Elhavge, whose apalysis cannot properdy be impugned by another
experl’s use of s studics,

Portwps of the Report should thus be meodified 10 avoid framing the issue as an
assessment of whether Professor Elhauge™s cmpirical studies vahdly estimate the amount of
mjury. For cxample, the Report describes two “key assumphions” which n states are nccessary
fou the wvalidity of Professor Ethawge's simullancons comparisons, and follows through by
repeatedly applyving those assumptions when assessing Professor Elhauge’s analysis. Reporl at
6-7. 19-21  Howewver. the Report also acknowledges that these two key assumplions could be
“relaxed” in Cum analysis that 1y only intended 10 determane wherher the challenged contracts
fower market shares [or Covidian™s competitors and not the exrent of that depression™. Report at

7 (all emphasis added). But in fact Professor Elhauge™s opinion #s only directed at whether thare

' Voluminous caselaw holds that laxcr empirical standards apply when estimating the
amount of injury based on the legal policy sround that 1]t does not come with sery good
grace” for the wrongdoer to instst upon specifie and certain proof of the injury which it has itself
inflicted”. £ Trueit Payae Co. v. Chrvsfer Motor Corp.. 451 US 557, 565 (1981 quoting Zewith
Radio Corp. v Hazeliine Research, Inc., 39518 100, 123-124 (1969). See also Story
Parchmrent Ca, v, Paterson Parchment Puper Co., 282 LS 533, 362 (1931). Bigelon v. RKO
Rudeey Prctures, 327 US 263 (1946). Fustman Kodak Co. v. Sothern Photo Materialy Co . 273
LIS 359, 379 (1927). Under this line of authority. the Supreme Court has approved rough
approxmation methodologies lor estimating the amount of injury, including assuming the
similanty of prices or profits in wo time periods. market shares in two nations, or profits by twe
flrms, without requiring the sort of ngorous controls the draft Report suggesis in this case.
Zenith. 395 U 5. a1 124 25 Bigelow. 327 UK. at 239-65; Koduk, 273 U S, a1 379; Story
Porehmeni, 282 LS. al 562 66, |
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15 any markel share impact. and ig nor offcred to caleulate the exient ol the depression.  Thus,
although Professor Elhauge in tact did provide cvidence to support both of these assumptions (as
shown below), the Report should be modified so that the [nal version does not demand the
sastaction of two assumptions that the Report itself acknowledges are nol becessary oo
Protessor Elhaupe™s determination regarding the (act of inury,

Jikewisc. many portions of the draft Report [rame the 1ssue as bemng about (1) whether
Professor Elhauge’s analysis accurately measurcs the degree to which injury resulted from the
challenged agrecments rather than from other cawses, 1/ at 19-20, or (2] whaetber the vanous tests
Pralessor Elhauge ran lead to dillerent conclusions regarding the amount of injury. Scc & m 18,
26-27  The final version of the Report should be modified 10 [rame these 1ssucs as {1) whether
Protessor Elhauge's analysis provides a rchable basis for assessimg the fact (not degeee) ol injury
and (2} whether Professor Elhauge's multiple tests provide valid cross-checks for his conclusion
on the tact of mury. rather than whether hus tests differ ivom cach other m a way that might bear

on ustitmating the amount of injury.

Simultaneons Comparisons

The drall Report states that Professor Elhauge “does not swdy” or “docs not address”
whether the burdened and unburdened groups assessed in his simultaneous comparisoms mzht
differ m ways that would explain the gap in rival shares at these two groups cven absent the
gxclusivnary agrcements. Report at 6. 20, Plaintills respectfully submis vhat these staloments
are nustaken for the reasons that follow. To some cxtent, these nuistaken statements might
refloet the Tag: that the Repont did not consider any of Professor Elhauge’s non-econometrie

analysis. See ldoat [ The non-econometeie portions of Professor Elhauge's analysis show that he



did provide valid grounds to believe the two groups were unlikely to be significantly different

[tom each other. Specifically:
(1} For the GPO sole-source compansons, Professor Elhauge noted that, duc o the jarpe
variety and volume ol medical products brokered through GPOs, and the relatively tiny
percentape of GPO-brokered products that sharps contamers represcnt, it is exiremely
unlikeby that any buyer selected their GPO based on ihe provisions of the sharps
cottaingr conltact, Thus, in the presumcd absence ol any members whe sclected thenr
(i} based on the sharps contalner contracl provisions, one can infer that there s no
significant diflercnee in buver preferences m the burdened and unburdened groups that
would infect the analysis  Sec Elhauge Report at® 198 Elnavge Dec a1 1 34,7
{2} For the buyer commitment comparisons, Professor Elhauge obscrved that “as the
fudge painted oul yesterday, in Fact these are buckets, and the documentary ovidence is
consisient with thal, that Vveo atsclf acknowledged buvers just view those as
commaodities. Soit's very onlikely that there™s these strong buver preferences that lead (o

strong selecnon effect ™ Dawbers Day 2 11 at 19, The Tyeo mternal documents to which

" For ease of relerence. Clhauge Report refers to the Opening Merits Report of Einer
Elhauge submited on 12/18/07; Elhauge Reply Report refers 0 the Merits Reply Report of kiner
Elhauge dated 2/15/08. Blbauge Dec refors to the Declaration of Hiner Elhauge submitted i
oppusition to Tyveo's Danbert motion dated 11714408, Ethauge Sur-Reply Dee refers w the Sur-
Reply Declaration of Einer Elhauge submitied in opposition to Tveo's Deawhert motion daled
12:9:08: Nlhauge Testimony Slides refers 10 the demonstrative shdes Protessor Elhauge used in
conjunclion with his testimony al the Dawbers hearing, Danbert Day 1 Tr. refers to the ranseript
ot the Mawherf hearing held an 17849, Daubert Thay 2 Tr. rofers W the transcript of the Pavber
hearing held on 1:9409; McFadden Reply Dee refers to the Reply Declaration of Dr. McFadden
submitted on 11/26/08 1 support of Defendant s Motion 1o Exciude Testimony of Prol, Emer
Ethaug..
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Professor Ethauge telerred in his testimony found that customers “view our service as a

commodity such as lawn service, oifice cleamng.™
Although non-gconanmelric in nature, Professor Clhauge’s observations do provide vahd support
for the assumptions that the burdened and unburdened groups were not significamly different in
ways (hat might undermine his companson studies. They would thus provide 4 valid basis for
what the Report calls the “key assumpuons™ even 1 the issue were the amount ol tmpact. rather
than the fact of impact.

Furtheyr, hecause Professor Elhauge's studies focused on determining the fact of mjury,
not the amown, he did expressly study and address the tssue of whether selection bias mign
explain the enere gap revcaled by ms comparson smudies by: {1} looking both at non-
ceonometric ovidence on the fact of impact (the cxistence ol which the Reporl expressly
schnowledges) and (2) confirming the fact of mmpact with other economudric studies {the
longrmadinal and switching regressions) that the Repon schnowledges are less vulnerable to any
polential selecuon bias concerns. To the exient the Report characterizes Professor Elhauge's
analysis of the potential for seleetion bias as “reactive” o suggestions Irom the delendants,
Report at 18, Plaintiffs note that it was Professor Elhauge hunself who o his opeming veport first
raised the issuc of whether “selection bias”™ might undermine his conclusion that the
sumultanenus comparisons demonstrated the (et of anti-competiive impact  Sce Tthauge Report
at 5194, He then explained how the other non-economdctric and econometric evidence not only
did nov umdermine his conclusion on the fact of impaci. but verified it Sec Elhauge Report at ™
195-199, Althongh Professor Rlhauge dovs also respond to defendants’ argumnenrs that be should

have used dillerent models or assumpuions. and shows that anticompetitive impact would exiat

7 8harps Exchange Meeting, May 13, 2002, TYNOG24639 at 24643, Soc alse Id. al
24658 (" The customer secs sharps contaners as 8 commodity purchase ™).
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even under those alternative models or assumptions, it 1s a normal part ol rigorous empincal
analysis 1o respond 10 such suggestions i order (0 demonstrate the robustness of crapincal
concluswons under varying models or assunmplions.

Fven If the relevant issue were the amount, rather than fact, of imury. Professor
Elhaugc's analysis also showed that usmnag the access approach that Yyeo and 18 experts
recommended to address selection bias concerns {(and thai the Reporl states would “amcliorate™
those concerns. Repori at 20y would acwally produce a larger anticompetiuve impact, See
Flhauge Sur-Reply Dec. T 30-31. Although Professor Elhauge does not aceept the defendant’s
access approach, [or reasons the Report seems 10 find persuasive, see Report at 21, the Fact that
the access approach produces an even larger impact does support the conchusion that Prolessor
Elhauge’s comparisons are nol being driven by selection bias.

Futther. :f the issue werc the amount. rather than fact, ol impact, the Report should take
inte account that Professor Elbhauge pointed out (hat any wndency of the comparisons 1o
overestmate the amount of mpact becausce of selechion bias would tend 10 be offsel by the fact
that the comparisons underestimate the amount of impact by failmg 1o account for the [act thar
markctwide {oreclosure mpairs rival clficiency (and thus lowers rival shares) an both the
burdened and wnburdened portions of the market. Sce Elhange Report at ¥187. The final version
ol the Report should also take into accouni that Professor Elhauge’s comparisons were
conserative i various other ways that the carrent drafl does not mention. See Elhauge Dec 782
& n 105,

In addition, the Report mow repeats Protessor Ordover's objection to “the [aet™ that
Professor Elhauge has reassigned buyers based on their contract status, as iF it were # real fact,

Ruport at 13, 16, The Report should note that Professor Elbauge has demonsirated that ¢a)



buyers were nol yeassigned in the manner in which Ordover claimed, and (b} 1l one never
reassianed buyers. the cffects would remwun similar and in some cases would be exacerbated,
Sec Clhauge Dec at ¥ 36-37. 44-46. 65 & n.89, Elhauge Reply Report at ¥ 9¢k Clhauge Sut-

Reply Dec ar 9 20,

The Longitudinal Studies at Novation and Health [rast

The Report correctly obsenes that the group of buyers before and alier the Novation
change is lkely (6 be the same so that the Novation stdy 1s unbikely 1o be infecied by sclecton
bias, Report at 21-22. However. the Report also suggests that, hypothencally. Novation may
have changed its confract status because of an improvement m the product guabity of Tvew's
nvals, Id a1 13, 22, The Repont should note that Professor Elhauge specifically comsidered thay
possibility. establishing that it was inconsisteni with oiher statistical evidence showing tha the
vival shure at Movation mereased much faster than the rival share outside Novaton. a pattern that
catnot be explained by an improvemeni in rival quality. which would allecr nyval shares cqually
everve lwre, bul instead 18 consistent wilh the Novation contract change having a scparate
wmpact Sce Elhauge Decl. at 94 33.

On the regressions comparing the rival growth rates before and after the Novation
conlract change. the Report correctly concludes that there is noe basis {or excluding Prolessor
[hauge’s regression showing a significant difference usimg, a vahd time period.  See Report at
22 However the Report also states that Professor Elhauge found a significant offect “only il he
uscs (wo particwnlar endpoints.” whereas Protessor MoFadden™s analysis proved no staustically
sighificant cffect using several other time periods. Sce Id. a0 15-16, 22 Although this may have

appeared to be the case from the McFadden declaration, this was disproven at the hearing.



Protfessor McFadden testilicd that he used two wne peniods, ome from October 2003-May 2007
and the other fom October 2001-October 2006, See McFadden Reply Dee T18 On his 2003-07
regression. Protessor MeFadden admitred at the heanng thai it included “a six- to cight-month
period [1In which] there was no Becion Dickinson data™ and that including a period without dala
from ihe largest rival “was an error on [his) part”™. Dawbert Day 1 Tr. at 2086, Thus, he conceded
that one of his 1wo regressions was mvalid, On MeFadden's 2001-2006 regression, Prolessor
blhauge pointed our at the hearing that it acmally showed “a 095 porcent dillerence m the
growth rate at 92,5 percent level of conlidence™  Dawberr Day | Troat 61, Professor Mebadden
did not dispuie this fact in his testimony, but rather ignored 1w by implicitly requiring a 95%
conlidence level, However. a 90% conlidence level is often used in statistics. including in
Professor Mckadden’s own academic work. Sce McFadden, Comfmgent Feaduation and Socif
Chorce, 76 AM I OF AGRICULTURAL ECON, 680, 697, n 10 698, 701, 702 (1994). Finally,
Professor Elhauge also wsulied at the hearing that 1 one used Tyeo™s recommended approach.
which inciuded 2007-2002 data but not the bad data trom Jan-Oct 2003, a similar 0.92%
difference m growth rate could he shown at a 97.2% condidence level Dauberi Day 1 1T 61
Elhauge Testimony Slide 9. Thus, the fnal version ol the Report should be modified to reflect
the fact thal, by the end of the hearing. 1t had heen proven that Professor Elhauge showed a
statistically significant change in growth rates using three different time periods. includimg the
ones pul lorth by T'veo and Professor McFadden, whercas Professor McFadden offered no valid
tme period that disproved a statistically signiticant difference at the 90% confidence level. In
the end. Professor McFadden’s concluswm rested entirely oo his implicil assertion that the court
shonld demand 95% confidence tather that 90% conlidence. an asscrlion (hat is not only

inconsstent with his own prior academic work, but reflects a policy judgment about the proper



burden of prool that conflicts with standard law requiring plamtiffs to prove thewr case only by a
preponderance of evidence. which 1s with more than 50% conlidence.

I he Report also states thar deliense expert MeFadden presented visval evidence thar the
share shifl a1t Novation began to ocowr before the coniract change. and thus “there may have been
a pre-existing trend in rivals” imarket share at Novation prior w the comtruct change that
continued unalleoied after the change™. Report at 220 The last paragraph prowves that, even if this
trend did exist, three differcnt regressions prove that the rate of growth was significantly ngher
ahier the sole source contract cnded in Awgust 2003 Further, the Report should note that
Professm Elhauge showed that the pre-August 2005 visual irend was in fact caused by the end of
g different exclusionary contract &l Novation. Danbers Thay 1 Troat 57-58. Elhauge 'l estimony
Shde ([, The increasc in overall nval shares at Novation began wm Japuary 2004, However.
Professor Elhavge showed that thas increase was all attributable 10 an increasc m the share [or
revwahie Tivals at Novation. while the share [or disposafle nival Becton Dickinson did not
inerease from January 2004 w0 Auvgust 2005, As Professor Elhauge further explained. in Januar,
2004 Novauon announced an gxception to it exclusionary Spectrume program. thus permitting
members 1@ archase reusables for the first ume without incurring the draste penalties the
program previously called for, This explams why there was no increase in Beeton's share from
January 2004 L August 2005 -— Becton docs not market a reusable product and thus was
unatfected by the January 2004 change Howcever, Becton's share does increase in August 2005
once the sole-source GPO contract ends, because this change did aftect it With this additional
evidence in mind, it becomes clear that the 2004-2005 trend was caused by a change m onc

exchusionary contracl that permitted reusables o be purchased by Spectrum members, while the

1%



2005 markel share shift accelerated this trond dramatically by ending the sole -source contract
that barred Novation from brokering sales of any rval containgers,

l'he Report also expresses an interest in checking the representativeness of the Novation
stucdy with data about the contract change at another GPQ), specifically menuoning the GPO
Consorta. Report at 22-23, Profossor Elhauge did not present data on his analysis of Consorta
because the relevant change at that GPO allected only one small rival for which there was data
Daimels, See klhauge Report at ) 189 However. the Report should note that Prolessor Elhauge
did present evidence that the Novation study was confirmed by a simular smdy at another GPO.
showmg that when HealthTrust swirched (rom having buyver commitmems to nod having them,
the nval share within Health Trust rose by 20-25%, Daubert Day § Tr. 70-71; Daubert Day 2 Tr,

14, Blhauge Testimony Slide 14,

Causation Standards

I'he Rcport notes and repeats m various places the challenges which have been made
throughaut this litigation 10 Professor Elhavge’s conclusions. Prolessm Elhavge has responded
to all of these challenges, despite the fact that many of them oflered little more than bascless
speculalion. For example, the Report cites to “onc problem thal the Pefendants have raised: the
possibility that buyers would choose Covidien anyway because of a prelerence for Covidien’s
products”. Reporl at 20 & n 46, aring Ordover testimony. While this “possibility”, and other
sclection bias arguments, have alrcady been discussed and dismussed. it is worth noting that such
g possibility 15 logally irrelevanl. When defendants enter imo agreements that restrain buyer

choice. antitrus1 law provides Lhat they cannot disprove causation by arguing that buyers would

11



have made the same cholee anyway. * Moreover, cven if i could be shown as a faet that some or
even mast of the effect on rival shares was the result of perfectly legal competition on the merits.
such a showing would not defeat proof of causation  As the Supreme Court has consistently
held. anutrust plaint[is must show only that the violation was a “matctial cause™ or “matenally
contnbuted™ to the imury; there is no requiremnent that plaintiif show the viclation w be the only
or even main cause of the injury. © Further, proving material causation requires proving enly a

“reasonable probability™ that defendants' antirust violation contributed 1w plaintiffs' imjury N

Controlled Experiments

Finally, one portion of the Report seems Lo retlect an apparent misconunupication. In
this poruon, Professor Ashenfelter staics that he asked ¢ach expent how they would do a ‘study
absent constranls on data and analytical methods,” and that o wasn’t clear that Professors
Elhauge or Ordover had thought carefully about this, Report at 5-6  Although one can sce 1o
retrespect the source of the confusion on s 1ssue. the actual guestion asked ow to design a
controlled study withowt adding the cmicial speciiication that he was assuming the absence ol any
comstramnts oo data and analytical methods. See Danbert Day 2 Tr. at pp. 13, 4. In answering

the quesuon, it was reasonable for Professor Elhauge nol to assume the absonce of such

* Uit Shoe v, United States, 25% 1.8, 451, 462 (19223 X Arceds. Rlhawge &

Hovenkamp, Antitrust Law 4 1753¢ (2d od. 2004} collectmg cases),

* Zenuth Radio Corp. v Huzeftine Research. Dic, 395 US. 100 114 & n Y {1969],
Confineatad ey Undon Carbide, 370 US 690, TUZ (1962): TIA Arceda, Hovenkamp. Blair, &
Durrance. Aatitrust Law 3384, at 97 (3d ed. 2007} (~11 is therefore enough ihat the antitrust
vialation contributes significant]y to the plaintilfs injury even if other Factors amounted in the
aggregale 1o & more substantial cause.™.

T Catlor v Washington Frnergy Co. 790 T.2d (343, 1347 (9% Cur. 1986), ddvanced fealthCure
Servw, Ine. v, Radford Community Hosp., 9100 F.2d 139, 149 (4h Cip. 1990



comstrauits, as the praciical issue at stake was how best o perform an analysis given the real
constraints.  His amswers clearly indicate that he understood what a controlled experiment was
and pointed oot the actual evidence that came closcst 1o it given the actual data.  Prolessor
Elhauge stated: “in responsc 1o Professor Ashenlclier's question, T think [the Novation and
HealthTrugt longitudinal studies] actually provide the closcst to a controlled cxperiment we have.
It's before and after rather than at the same time, so il's not a perfect controlled cxperiment. but
thov've as close as we can have [n a world where, voue fnowe, we don't have the fuxar: of having o
warkd withowt the yveo antitrust vofafion. You know, what we want is the bul-[or world and run
an alternative universe to compare them. and that would be perfect, but 1 think his 12 a8 close as
we oan get T Daubert Day 2 Tr. at 18 {emphasis added), “Wcll. you krow | actually 1 think the
Naovation |and] Healthtrust oncs come about as close as you can™ Daubert Day 2 Tt oat 44
Thuse snswers made clear that Prolessor Elhauge was assuming the caistence of the data
canstraints that Professor Ashenlelier apparently meant o relax. and so proside ne evidence that
Prolessor Elhauge did not think carefully about thal 1ssue, but rather simply mdicate that he had

thought carciuliy about the constraints posed by Lhe actual data.

Cooclusion

Althouwgh Plaimiffs respectlully ask that certain portions of the Report be modified 10
reflect the corect legal Famework or the cxistence of overlonked evidence, this should not
obscure the {act thaw the Report offers ne basis on which to exclude Professor Elhaupe's
estimony.  Further, Plaintiffs concur with the ultimate conclusions contuned 1 the Reporl.
speciticalls that:

{17 Prolessor Elhauge has made no technical crrors in his application ot econometrics;



{2} econometrics provides no basis to exclude any of Professor Llhauge's leslinony,

(3} the credibility of Professor Llhange™s conclusions 1s a question of fact for the ulumate wier of
fac:

{4y even if the economemic analysis woere notl considered. Professor Elhauge has posited those
other forms of analysis proving anliwompetitive impact. and the exclusion of any onc of these
independent approaches would not implicate the reliability of any other:

(%} based on the level of expertise demonstrated n this case, an analysis of Professor Elhauge’s
credentialy is nenther necessary nor usciul.

Plamfls also nete that the Report’s conclusions on (23 and {3} are consistent with the
conclusions ol other federal courts that have approved the same simultaneous companson
approach that Professor Elhauge usced here, sce Elhauge Dec 49 77-81, and that the Report’s
conclusions on point (5} are consistenl with the conclusions of other federal courts finding
Professor Elhauge qualified to testify as an expert in antitrust economics. Jd %94,

Plaintifts respectfully submit the foregoing comments to Professor Orley Ashenfelter and

to the Hon Pameia B, Sarts in accord with the order of the Court
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